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CASES 


ARGUED    AND    DETERMINED 


I  IN   THE 


COUET    OF    APPEALS 


OP 


MARYLAND. 


JUNE   TERM,  1832. 

•  The  Chesapeake  and  Ohio  Canal  Company  vs.  The 

Baltimore  and  Ohio  Rail  Road  Company.  * 

In  the  month  of  June,  1828,  The  Baltimore  and  Ohio  Rail  Road  Company, 
claiming  under  their  charter,  and  in  pursuance  of  locations,  surveys 
and  purchases  of  a  route  for  a  contemplated  rail  road,  filed  several  bills 
in  the  Court  of  Chancery,  against  the  Chesapeake  and  Ohio  Canal  Com- 
pany. These  bills  suggested,  that  the  defendants  had  obtained  an  in- 
junction prohibiting  the  complainants  from  obtaining  a  title,  or  right  of 
way,  to  their  located  route,  and  having  thus  stopped  the  progress  of  the 
complainants^  undertaking,  were  proceeding  in  their  turn,  upon  the 
assumption  of  a  prior  and  paramount  right  of  choice,  to  acquire  title  to 
the  route  surveyed  and  adopted  by  the  complainants.  The  Chancellor 
upon  this  case  granted  an  injunction.  The  defendants  in  their  answers 
relied  upon  a  prior  right  of  choice  to  the  route  in  controversy,  and  that 
it  was  impracticable  for  both  companies  to  occupy  it,  for  the  purposes  of 
their  several  charters.  The  Chancellor,  upon  final  hearing,  granted  a 
perpetual  injunction  to  the  complainants,  from  which,  an  appeal  was 
taken.  It  appeared,  that  the  Baltimore  and  Ohio  Rail  Road  Compahy^s 
charter,  was  granted  by  this  State  on  the  28th  February,  1827.  It  de- 
clared that  as  soon  as  10m.  shares  of  the  capital  stock  should  be  sub- 
scribed for,  the  subscribers  should  be  incorporated;  and  it  authorized 
the  construction  of  a  rail  road  from  the  City  of  Baltimore  to  some  suit- 
able point  on  the  Ohio  River,  with  as  many  tracks  as  the  directors  might 
deem  necessary,  with  power  to  enter  upon,  use,  excavate,  purchase,  and 
condemn  any  land  which  may  be  wanted  for  the  site  of  the  road,  and 
its  necessary  works.  On  the  23rd  April,  1827,  this  company  was  fully 
organized;  its  surveys  of,  and  contracts  for  the  route,  were  made  ^ 

*  in  May  and  June.  1828.    The  charter  of  the  Canal  Company  '^ 
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originated  with  the  State  of  Virginia,  and  was  passed  upon  the  27th 
January,  1824.  It  authorized  the  appointment  of  commissioners  to  re- 
ceive subscriptions  to  its  stock,  so  soon  as  Maryland,  Pennsylvania,  Con- 
gress, and  the  Potomac  Company,  should  assent  to  its  provisions,  and 
declared  that  whenever  one-fourth  of  the  stock  ''shall  have  been  sub- 
scribed for,'"  then  the  subscribers,  their  heirs  and  assigns,  should  be 
incorporated:  it  also  provided  for  the  Canal  Company  becoming  the 
assignee  and  proprietor  of  the  rights  and  property  of  the  Potomac  Com- 
pany, which  was  chartered  in  1784,  to  cut  such  canals,  erect  such  locks, 
and  perform  such  other  works  on  both  sides  of  the  River  Potomac,  as  it 
shall  judge  necessary,  for  opening,  improving,  and  extending  the  navi- 
gation of  that  river,  above  tide- water  to  the  highest  part  of  its  north 
branch  to  which  navigation  can  be  extended,  the  stockholders  of  that 
company  receiving  an  equivalent  for  the  transfer,  in  the  stock  of  the 
new  company.  This  charter  was  accepted,  assented  to,  and  confirmed 
by  this  State  upon  the  Slst  January,  1825;  and  by  Congress  so  far  as  to 
authorize  a  canal  to  be  cut  in  the  District  of  Columbia,  upon  the  3d 
March,  1825;  by  the  Potomac  Company  upon  the  16th  May,  1825:  and  by 
Pennsylvania,  conditionally,  upon  the  9th  July,  1826.  On  the  14th  No- 
vember, 1827,  the  stock  of  the  Canal  Company  was  subscribed  for,  and 
on  the  20th  June,  1828,  it  was  duly  organized.  On  the  15th  August  fol- 
lowing, the  Potomac  Company  transferred  its  rights  to  the  Canal  Com- 
pany, and  this  transfer  was  accepted  upon  the  17th  September,  1828. 
The  canal  charter  designated  the  valley  of  the  Potomac  for  the  route  of 
the  intended  canal.  It  was  in  proof  that  between  the  Point  of  Rocks 
and  Cumberland,  in  the  valley  of  the  Potomac,  on  the  Maryland  Shore, 
(which  embraced  the  route  in  controversy,)  there  were  between  40  and 
50  miles  of  narrow  difficult  passes,  along  which,  the  canal,  if  made 
without  reference  to  the  railroad,  would  have  to  be  supported  by  em- 
bankments made  in  the  bed  of  the  river,  many  feet  below  the  usual  low 
watermark:  that  if  the  Railroad  Company  has  the  choice  of  location, 
then  the  canal  could  either  not  be  built  at  all,  or  at  such  an  enormous 
cost  as  to  render  it  impracticable.  Held,  that  the  Chesapeake  and  Ohio 
Canal  Company  has  the  priority  of  right  in  the  choice,  or  selection  of 
ground,  for  the  route  and  site  of  the  canal  in  the  valley  of  the  Potomac, 
that  the  injunction  should  be  dissolved,  and  the  bill  dismissed  with 
costs,  (a)* 

Upon  the  true  construction  of  the  charter  of  the  Potomac  Company,  (Act  of 
1784,  ch.  38,)  the  great  object  in  view,  was  the  extension  of  a  water  com- 
munication from  the  tide- water  of  the  River  Potomac,  up  to  the  highest 
practicable  point  on  the  north  branch  of  that  river,  and  the  means  such, 
as  might  be  considered  by  the  corporation  necessary,  and  proper  for  the 
accomplishment  of  that  object,  whether  by  sluices,  dams,  locks,  or  by 
canal  navigation.  The  company  was  not  restricted  to  improvements  in 
the  navigation  of  the  bed  of  the  river,  nor  to  an  election  between 
different  modes  of  improvement. 

Under  this  construction  of  that  charter,  the  valley  of  the  Potomac,  from  tide- 

Q  water  to  the  highest  practicable  point  of  navigation  on  the  north 

^  branch,*  was  specifically  appropriated  to  the  object  contemplated; 

and  at  the  time  the  Company  was  formed,  or  became  incorporated,  it 

acquired  a  vested  right  (not  the  actual  legal  title  to  the  land)  to  acquire 

land  by  purchase  or  condemnation  along  the  shores  of  that  river,  to  be 

(a)  Cited  in  State  vs.  Railway  Co,  18  Md.  216. 
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exerted,  wheresoever  and  whensoever,  it  should*  be  thought  necessary 
and  proper,  for  the  purposes  of  the  charter. 

The  charter  of  the  Potomac  Company  was  a  contract  between  the  States  of 
Maryland,  and  Virginia,  and  that  Company,  the  obligations  of  which 
could  not,  without  the  assent  of  the  corporation,  be  impaired  by  any  Act 
of  the  Legislature  of  either  of  the  States,  nor  by  th6  concurrent  Acts  of 
both,  consistently  with  that  section  of  the  Constitution  of  the  United 
States,  which  declares  that  "  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts.'^  (h) 

Tiie  charter  of  the  Baltimore  and  Ohio  Rail  Road  Company  (1826,  ch.  123^) 
could  not  diminish  the  prior  and  paramount  right  of  the  Potomac  Com-** 
p&nj  to  select  or  appropriate,  by  purchase  or  condemnation,  any  lands 
in  the  valley  of  the  Potomac,  for  the  route  and  site  of  a  canal  or  canals, 
wherever  it  should  think  proper  along  the  borders  of  the  river,  either  in 
terms,  or  by  any  construction  of  it,  that  would  have  authorized  the 
Rail  Road  Company,  without  the  assent  of  the  Potomac  Company,  to 
occupy  for  the  route  and  site  of  the  road  any  place  along  the  river,  in 
such  manner,  as  either  to  exclude  that  Company  from  a  priority  in  a 
choice  of  a  site  or  sites,  for  the  construction  of  the  works  authorized  by 
its  charter,  or  in  any  manner  to  restrict  and  circumscribe  it  in  the  exer- 
cise of  its  prior  right  of  election. 

The  Chesapeake  and  Ohio  Canal  Company,  as  the  assignee  of  the  Potomac 
Company,  stands  in  its  place,  is  invested  with  its  prior  and  paramount 
rights,  by  express  legislation  of  this  State,  and  transfer  from  the  Poto- 
mac Company,  and  is  entitled  to  all  its  privileges  and  exemptions. 

Neither  Maryland,  nor  Virginia,  without  the  consent  of  the  other,  nor  both 
of  them  without  the  consent  of  Congress,  could  have  repealed  the  char- 
ter of  the  Potomac  Company,  nor  have  received  or  authorized  the  sur- 
render of  it,  and  its  works,  to  another  company.  The  canal  was  declared 
to  be,  when  completed,  a  public  highway  through  the  territories  of  the 
sovereign  powers  which  created  the  Potomac  Company,  in  which  the 
United  States  were  interested. 

The  consent  of  Congress  to  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany was  not  given  as  the  Legislature  of  the  District  of  Columbia. 
Congress  has  no  capacity  to  act  as  the  local  Legislature  of  that,  or  any 
other  particular  district,  and  can  only  act  in  the  capacity  of  Legislature 
of  the  Union,  in  which  capacity,  it  assented  to  that  charter,  and  no 
State,  after  having  entered  into  a  solemn  agreement  with  another,  is 
competent  to  renounce  the  constitutional  assent  of  Congress  as  the  Legis- 
lature of  the  Union,  (c) 

The  Potomac  Company  having  surrendered  its  charter,  and  transferred  all 
its  rights  and  property  to  the  Chesapeake  and  Ohio  Canal  Company, 
with  the  assent  of  Congress,  Virginia  and  Maryland,  in  consideration  of 
a  stipulated  equivalent  in  the  stock  of  the  Canal  Company,  the  value  of 
which  depends  upon  the  inviolate  conservation  of  the  chartered  rights 
of  the  Canal  *  Company,  the  State  of  Maryland  could  not  by  . 

•  subsequent  legislation,  impair  the  rights  of  the  new  Company  ^ 

without  the  consent  of  the  parties  interested. 

[b)  See  Regents  vs.  Waiiams,  9  G.  &  J.  865. 

(c)  In  Cohens  vs.  Virginia^  6  Wheat.  424,  it  is  said  that  the  power  of  exclu- 
sive legislation  over  such  district  as  should  become  the  seat  of  Gk>vernment, 
conferred  upon  Congress,  was  conferred  upon  it  as  the  Legislature  of  the 
Union. 
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The  charter  of  the  Chesapeake  and  Ohio  Canal  Company,  clearly  and  specifi- 
cally designates  the  valley  of  the  Potomac,  for  the  intended  route  of  the 
canal  it  was  enacted  to  open,  from  tide-water  to  Savage  Creek. 

In  the  construction  of  a  statute,  the  whole  law  is  to  be  examined  together, 
and  one  part  construed  by  another,  with  a  view  to  give  effect  and  ope- 
ration to  the  whftle,  if  it  can  be  done,  (d) 

It  is  laid  down  in  some  of  the  books,  that  in  construing  a  statute,  the  title 
(being  no  part  of  it)  is  not  to  be  regarded,  but  we  have  high  authority 
in  this  country  for  a  different  rule  of  construction.    The  title,  however, 
.  cannot  control  the  express  words  of  the  enacting  clauses. 

The  preamble  of  a  statute  is  a  key  to  its  construction,  (e) 

Where  a  corporation  was  created  to  effect  a  particular  object,  as  to  make  a 
river  navigable  which  was  not  so  before,  and  no  particular  mode  of 
accomplishing  that  result  was  pointed  out  in  the  charter,  it  will  be  in- 
tended, that  the  Legislature  designed  that  the  river  was  to  be  made 
navigable,  in  any  of  the  known  modes,  in  which  the  navigation  of  a 
river  may  be  improved. 

A  corporation  may  forfeit  its  charter  by  non-user  or  mis-user  of  its  fran- 
chises; but  it  is  well  known,  that  such  forfeiture  can  only  be  enforced  by 
judicial  proceedings,  instituted  for  that  purpose,  at  the  instance  of  the 
Government:  and  that  no  cause  of  forfeiture  can  beitaken  advantage  of 
collaterally  or  incidentally;  and  the  same  principle  applies,  as  well,  to 
a  question  of  forfeiture  of  a  particular  franchise,  as  of  the  whole.  (/) 

It  is  not  every  non-user  that  will  furnish  a  sufficient  ground  of  forfeiture. 

Where  there  are  various  alternative  modes  of  exercising  a  franchise  author- 
ized without  limitation  of  time  by  a  charter,  subject  each  of  them  to  be 
changed  at  the  will  of  the  corporation,  no  experimental  trial  of  one  of 
the  modes,  could  work  a  forfeiture  of  the  right  to  resort  to  either  of  the 
other  modes,  during  the  continuance  of  the  charter. 

There  is  no  difference  in  principle,  between  a  law  that  in  terms  impairs  the 
obligation  of  a  contract,  and  one  that  produces  the  same  effect  in  the 
construction  and  practical  execution  of  it;  both  are  repugnant  to  the 
Constitution  of  the  United  States,  and  void. 

Where  the  grant  of  an  estate  in  land  is  defeasible  on  the  non-performance  of 
a  condition  subsequent,  it  is  not  defeated  upon  the  mere  happening  of 
the  contingency  upon  which  it  is  defeasible,  but  the  law  permits  it  to 
continue  beyond  the  time  when  such  contingency  occurs,  unless  the 
grantor  or  his  heirs  take  advantage  of  the  breach  of  such  condition. 

The  proceeding  by  the  Government  for  the  breach  of  a  condition  subsequent, 
contained  in  a  charter  of  incorporation,  is  by  scire  facias,  or  qvo  war- 
ranto, ig) 

A  private  corporation  aggregate  may  be  dissolved  by  the  death  of  all  its  mem- 
bers; or  by  the  loss  of  an  integral  part,  whereby  it  is  rendered  unable 
to  do  any  corporate  act,  or  to  restore  itself  by  a  new  election;  or  by  a 
surrender  to  the  Government  of  its  franchises;  or  by  an  Act  of  the  Legis- 


{d)  See  Beall  vs.  Hanvoody  2  H.  &  J.  144. 

(e)  See  Davidson  vs.  Clayland,  1  H.  &  J.  340;  Laidler  vs.  Vomig,  2  H.  &  J. 
60;  Hays  vs.  Richardson,  1  G.  &  J.  196. 

(/)  Affirmed  in  Planters'  Bank  vs.  Bank  of  Alexandria,  10  G.  &  J.  356; 
Musgrave  vs.  Morrison,  54  Md.  166;  Hamilton  vs.  R.  R.  Co.  1  Md.  Ch.  110. 

[g)  Approved  in  Turnpike  Road  vs.  State.  19  Md.  291. 
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lature  *  repealing  the  Act  of  incorporation  with  the  assent  of  the  ^ 

corporation;  or  by  a  forfeiture  of  its  charter  through  abuse  or  ^ 

neglect  of  its  franchises,  as  for  a  condition  broken,  there  being  a  tacit 
condition  in  every  such  grant,  that  the  corporation  shall  act  up  to  the 
end  of  its  institution. 

A  forfeiture  must  be  judicially  inquired  into,  but  a  dissolution  need  not  be. 
Every  law  which  is  to  wrest  from  an  individual  his  property,  without  his 

consent,  must  be  strictly  construed,  (h) 
All  statutes  in  pari  materia  are  construed  as  one  law. 
A  State  may  contract  with  an  individual,  and  it  is  equally  certain,  that  two 

or  more  of  the  States  may  enter  into  a  compact  or  agreement  inter  se. 

A  State  may  contract  with  an  individual  by  an  Act  of  the  Legislature,  and 
two  or  more  States  may  contract  in  that  form,  inter  se. 

No  technical  words  are  necessary  to  constitute  a  compact  or  contract,  which 
are  convertible  terms,  and  neither  need  be  used  in  the  instrument  creat- 
ing it. 

It  is  a  mutual  consent  of  the  minds  of  the  parties  concerned,  respecting 
some  property  or  right  that  is  the  object  of  the  stipulation,  or  something 
that  is  to  be  done  or  forborne,  a  transaction  between  two  or  more  persons 
in  which  each  party  comes  under  an  obligation  to  the  other,  and  each 
reciprocally  acquires  a  right  to  whatever  is  promised  or  stipulated  by  the 
other,  and  any  words  manifesting  that  congregatio  mentium^  are  suffi- 
cient to  constitute  a  contract. 

The  terms  ""  accept  -^  and  ''"  assent  to/^  are  words  of  contract,  and  it  was  by 
virtue  of  such  and  similar  terms  in  the  Constitution  of  the  United  States, 
that  the  Federal  Qovernment,  when  it  received  the  sanction  of  the 
people,  and  the  requisite  number  of  States,  became  a  compact  between 
the  parties  to  it  and  the  Federal  Government,  and  not  a  mere  confede- 
racy or  league. 

A  charter  being  a  grant,  is  an  implied  contract  with  the  corporation  not  to 
re-assert  the  rights  it  has  granted. 

The  corporate  right  to  select  and  acquire  land  for  the  authorized  purposes  of 
a  corporation,  is  property.  It  is  an  incorporeal  hereditament,  not  a  legal 
title  to  the  land  itself,  nor  a  mere  capacity  or  faculty  to  acquire  and  hold 
land,  such  as  every  individual  possesses.  But  in  addition  to  such  capa- 
city, it  is  a  right  or  privilege,  a  portion  of  the  eminent  domain,  vested  in 
the  corporation  to  acquire  the  legal  title  to  land,  subjected  by  the  grant 
to  its  will,  and  thus  to  convert  the  incorporeal  right  into  a  corporeal 
hereditament,  and  in  the  franchise  to  choose  and  condemn  land  for  any 
particular  public  purpose,  that  portion  of  the  eminent  domain  granted 
and  subsisting  in  one  corporation,  cannot  be  bestowed  upon  another  to 
the  prejudice  of  the  former  grant — nor  can  any  other  legally  acquire 
any  such  right  of  way,  or  title  to  land  over  which  the  franchise  extends, 
as  will  hinder  the  former  corporation  in  the  exercise  and  enjoyment  of 
its  franchise,  (i) 

In  ordinary  cases  the  State  may  repeal  or  modify  at  pleasure  any  Act  of 
incorporation  granted  by  it,  before  it  is  accepted,  and  when  no  rights 

[h)  Approved  in  Harness  vs.  Canal  Co.  1  Md.  Ch.  256. 

{%)  Cited  in  U.  S.  vs.  Chicago^  7  Howard,  195,  and  by  Story,  J.  dissenting  in 
Chctrles  River  Bridge  vs.  Warren  Bridge^  11  Peters,  618,  where  he  said  that 
the  case  in  the  text  fully  sustains  the  doctrine  laid  down  by  Washington,  J. 
in  Dartmouth  College  vs.  Woodward,  4  Wheat.  658,  and  most  elaborately  ex- 
pounds its  nature,  operation  and  extent. 
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have  been  acquired  under  it.  Until  accepted  it  is  not  a  grant,  nor  the 
public  faith  pledged  not  to  impair  it.  (k) 

g^  *  But  in  relation  to  the  Chesapeake  and  Ohio  Canal  Company,  al- 

^  though  it  was  not  actually  incorporated,  and  had  not  accepted  its 

charter  before  the  Baltimore  and  Ohio  Rail  Road  Company  was  chartered 
'and  organized,  yet  it  is  entitled  to  all  the  rights,  benefits  and  liberties, 
with  which  it  would  have  been  invested,  if  it  had  been  organized  before 
any  antagonist  corporation  came  into  existence,  on  the  ground  of  the 
compact  and  agreement  of  Congress,  and  the  States  of  Virginia  and 
Maryland,  inter  ae,  and  between  them  and  the  Potomac  Company,  aris- 
ing from  the  reciprocal  and  concurrent  Acts  of  the  three  former,  and  the 
assent  of  the  latter,  the  consummation  of  which,  was  the  consent  of  the 
Potomac  Company,  given  anterior  to  the  date  of  the  Rail  Road  charter, 
and  under  the  Constitution  of  the  United  States,  cannot  be  impaired  by 
anything  contained  in  that  charter. 

An  abridgment  of  the  right  of  choice  in  selecting  the  route,  impairs  the 
obligation  of  the  contract. 

As  between  the  holders  of  general  or  common  land  warrants,  there  is  no 
priority  of  right  to  locate:  this  warrant,  is  a  mere  authority  to  the  sur- 
veyor or  proper  officer  to  make  the  survey,  and  the  certificate  is  the 
inception  of  title,  to  which,  the  patent,  when  issued,  relates.  The  title 
remains  in  the  State  until  the  warrant  is  located,  and  will  pass  under  a 
junior  warrant,  if  first  executed. 

But  it  is  not  so  ^ith  an  Act  of  incorporation,  which  when  accepted,  amounts 
to  a  grant,  and  the  right  conferred,  a  vested  franchise,  existing  inde- 
pendent of  any  act  of  location  or  survey,  which  the  State  cannot  re-as- 
sert, nor  grant  to  any  other.  It  is  a  prior  right  to  which  all  subsequent 
grants  must  yield.  (I) 

A  chartered  company  may  lose  its  prior  right  by  acquiescing  in  other  works, 
inconsistent  with  such  rights. 

Statutes  should  be  construed  with  a  view  to  the  original  intent  and  meaning 
of  the  makers,  and  such  construction  should  be  put  upon  them,  as  best 
to  answer  that  intention,  which  may  be  collected  from  the  cause  or 
necessity  of  making  the  statute,  or  from  foreign  circumstances,  and 
when  discovered  ought  to  be  followed,  though  such  construction  may 
seem  to  be  contrary  to  the  letter  of  the  statute,  (m) 


[k)  See  Constitution  Md.  Art.  8.  sec.  48. 

(/)  Approved  in  U.  S.  vs.  Great  Falls  Co.  21  Md.  133. 

(m)  Approved  in  Mittnmi  vs.  State^  1  Md.  17:  Scaggs  vs.  R.  R.  Co.  10  Md. 
277:  Car  Co.  vs.  R.  R.  Co.  11  Md.  90;  Frazkr  vs.  Warfldd.  13  Md.  301;  MUler 
vs.  Cotton  Factory,  26  Md.  492;  Virginia  vs.  Canal  Co.  32  Md.  548;  Johnson 
vs.  Heald,  33  Md.  372;  Hawbecker  vs.  Hawhecker,  43  Md.  519.  The  words  of 
the  Act  are  first  to  be  resorted  to,  and  if  these  are  plain  in  their  import, 
they  ought  to  be  followed.  The  most  eminent  Judges  have  expressed  regret 
that  this  cardinal  rule  has  been  so  often  departed  from,  and  statutes  con- 
strued to  embrace  cases  not  within  the  letter — rather  presuming  what  the 
Legislature  meant,  than  gathering  their  intent  from  the  language  of  the  law; 
and  this  has  been  done  generally  in  order  that  a  particular  grievance  might 
not  go  unredressed,  when  the  law-makers  had  not  made  special  provision 
for  such  cases.  Scaggs  vs.  R.  R.  Co.  supra.  It  must  be  a  very  clear  case  of 
intent  to  justify  a  departure  from  the  words  of  the  law.  It  would  be  dan- 
gerous and  unw^arran table  for  a  Court  to  grope  for  an  intent,  or  to  make  one 
from  their  own  ideas  of  policy  and  morals,  and  on  that  ground  say  that  a 
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If  lawB  and  statutes  seem  contrary  to  one  another,  yet  if  by  interpretation 
they  may  stand  together,  they  shall  stand;  and  when  two  laws  only  so 
far  disagree  or  differ,  as  that  by  any  other  construction  they  may  both 
stand  together,  the  rule,  that  subsequent  laws  abrogate  prior  and  con- 
trariant  laws,  does  not  apply,  and  the  last  law  is  no  repeal  of  the  former. 
(n) 

Repeals  of  statutes  by  implication  are  things  disfavored  by  law,  and  never 
allowed  of,  but  when  the  inconsistency  and  repugnancy  are  plain  and 
unavoidable,  (n) 

When  it  is  manifestly  the  intention  of  the  Legislature  that  a  subsequent  Act 
shall  not  control  the  provisions  of  a  former  Act,  the  subsequent  Act 
shall  not  have  such  operation,  even  though  the  words  of  it,  taken  strictly 
and  grammatically,  would  repeal  the  former  Act. 

Upon  the  motion  to  dissolve  an  injunction,  the  Chancellor  confines  himself 
exclusively  to  the  consideration  of  the  case,  or  combination  of  facts  set 
*  forth  in  the  bill,  out  of  which  the  equity  of  the  injunction  ^ 

arose,  and  to  the  answer  of  the  defendant  to  those  facts.  * 

Per  Bland,  Chancellor,  (o) 

The  best  test  of  what  are  properly  averments  of  facts  in  a  bill  or  answer, 
is.  whether  they  are  such  matters  as  a  witness  may  be  called  upon  to 
prove,  or  the  truth  of  which  must  be  established  by  evidence,  to  enable 
a  Court  to  act;  if  they  are  not,  then  such  averments  are  either,  mere 
principles  of  equity,  or  some  of  those  public  and  established  facts,  of 
which,  the  Court  is  bound  to  take  judicial  notice  without  any  proof,   /b. 


particular  case  is  withdrawn  from  the  operation  of  the  plain  and  unambigu- 
ous language  of  a  statute.  Haidbecker  vs.  Hawbecker^  supra.  Statutes 
should  be  interpreted  according  to  the  most  natural  and  obvious  import  of 
their  language,  without  resorting  to  subtle  or  forced  construction,  for  the 
purpose  of  either  limiting  or  extending  their  operation.  Cearfoas  vs.  State^ 
42  Md.  407.  It  is  only  in  cases  where  the  meaning  of  a  statute  is  doubtful 
that  the  Courts  are  authorized  to  indulge  in  conjecture  as  to  the  intention  of 
the  Legislature,  or  to  look  to  consequences  in  the  construction  of  a  law. 
Tbid.  See  also  State  vs.  Boyd,  2  G.  &  J.  223:  Maurice  vs.  Warden,  52  Md. 
294. 

(rt)  Approved  in  State  vs.  Railway  Co.  44  Md.  167:  Appeal  Tax  Court  vs.  R, 
R,  Co.  50  Md.  297;  McCool  vs.  Smith,  1  Black.  471.  Where  there  are  two 
Acts  on  the  same  subject  both  are  to  have  effect  given  to  them  if  possible. 
But  if  the  two  Acts  are  plainly  repugnant  to  each  other  in  any  of  their  pro- 
visions, the  later  Act,  without  any  repealing  clause,  will  operate,  to  the 
ejrtent  of  the  repugnancy,  as  a  repeal  of  the  first.  And  where  two  Acts  are 
not  in  express  terms  repugnant,  yet,  if  the  later  Act  covers  the  whole  sub- 
ject of  the  first  Act.  and  embraces  new  provisions  plainly  showing  that  it 
was  intended  as  a  substitute  for  the  first  Act,  it  will  operate  as  a  repeal  of 
that  Act.  But  where  the  directions  contained  in  several  Acts  are  such  as 
may  well  subsist  together,  a  repeal  by  implication  is  never  declared.  Tax 
Court  vs.  jB.  R.  Co.  supra;  Hendersoa^s  Tobacco,  11  Wallace,  652;  Red  Rock 
vs.  Henry.  106  U.  S.  601:  Pana  vs.  Bowler,  107  U.  S.  538.  A  general  Act  is 
not  to  be  construed  to  repeal  a  previous  particular  Act,  unless  there  is  some 
express  reference  to  the  previous  legislation  on  the  subject,  or  unless  there 
is  a  necessary  inconsistency  in  the  two  'Acts  standing  together.  State  vs. 
RaUway  Co.  44  Md.  167;  Ex  parte  Crow  Dog,  109  U.  S.  570. 

(o)  Approved  in  State  vs.  R.  R.  Co.  18  Md.  219.     See  Rev.  Code,  Art.  65, 
sec.  68. 
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As  to  all  those  facts  and  circumstances  of  which  a  Court  is  bound  to  take 
notice;  on  a  motion  to  dissolve  an  injunction  the  parties  stand  before  it 
in  the  same  situation,  as  that,  in  which  a  dissolution  is  asked  for,  on  the 
ground  that  the  facts  set  forth  in  the  bill  give  rise  to  no  equity,  on 
which  an  injunction  ought  to  be  granted.    lb. 

If  it  appears  that  the  facts  as  stated  in  a  bill,  looking  to  it  only,  give  rise  to 
no  equity,  it  is  very  certain  that  the  injunction  would  be  dissolved, 
whether  the  defendant  had  answered  or  not,  or  however  imperfectly  he 
might  have  answered.     lb. 

No  evidence  can  be  required  to  prove  the  existence  of  a  fact  which  must 
have  happened  according  to  the  constant  and  invariable  course  of  nature, 
or  to  prove  any  general  law,  or  other  public  matter  which  the  Courts 
are  bound  to  notice.    lb. 

It  is  not  the  duty  of  the  Courts  to  take  judicial  notice  of  the  execution  of  a 
public  statute.  The  various  modes  in  which  public  statutes  are  carried 
into  effect,  by  the  executive  officers  of  Government  are  mere  facts,  and 
must  be  proved  as  facts.  If  relied  upon  to  avoid  an  equity  upon 
which  an  injunction  was  rightfully  granted,  upon  the  motion  to  dissolve, 
the  Court  cannot  notice  them.    lb. 

Appeal  from  the  Court  of  Chancery.    A  bill  was  filed  by  the 
appellees,  against  the  appellants,  and  the  Potomac  Company,  on  the 
23rd  of  June,  1828,  which  stated — That  by  an  ^ct  of  the  Legislature 
of  Maryland,  parsed  at  December  Session,  1826,  entitled,  "An  Act 
to  incorporate  The  Baltimore  and  Ohio  Bail  itoad  Company,  it  was 
enacted,  that  as  soon  as  ten  thousand  shares  of  the  capital  stock  of 
said  company  should  be  subscribed,  the  subscribers  thereof  should 
be  incorporated  into  a  company  by  the  name  of  The  Baltimore  and 
Ohio  Bail  Boad  Company,  and  should  be  clothed  with  all  the  iK)wers 
necessary  to  the  construction  of  a  rail  road  from  the  City  of  Balti- 
more to  the  river  Ohio ;  that  the  sum  required  in  order  to  the  incor- 
poration and  organization  of  said  company  having  been  previously 
obtained,  the  said  company  was  duly  •  organized  by  the  elec- 
^         tion  of  a  president  and  directors  to  manage  the  affairs  of  the 
same ;  that  the  subscriptions  to  the  capital  stock  of  said  company 
having  been  augmented,  so  as  to  amount  in  all  to  four  millions  of 
dollars,  the  said  company  found  itself,  at  once  prepared  to  commence 
the  construction  of  said  road,  and  possessed  of  means  at  least  suffi- 
cient for  its  completion  to  the  Town  of  Cumberland,  in  Allegany 
County  ;  and  that  with  a  view  to  the  construction  of  ss\id  road,  the 
president  and  directors  of  said  company  caused  all  the  various  routes 
for  said  road  to  l>e  examined  by  skilful  engineers,  in  order  to  the  deter- 
mination of  its  general  direction,  who  ultimately  recommended  the 
adoption  of  the  southern  route  for  the  said  road,  to  wit :  from  Baltimore 
to  the  Potomac  Biver  by  the  waters  of  the  Patapsco  and  the  Monocacy, 
striking  the  Potomac  at  the  Points  of  Bocks,  on  the  north-eastern 
side  of  the  gap,  at  which,  the  Potomac  passes  through  the  Catoctin 
Mountain,  and  thence  to  Williamsport,  and  thence  with  the  Potomac, 
with  inconsiderable  deviations,  to  Cumberland ;  that  the  route  for 
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«aid  road  was  finally  adopted  by  the  said  president  and  directors, 
and  the  said  president  was  ordered,  by  a  resolution  of  the  said  board 
of  directors,  to  proceed  at  once,  to  the  construction  of  said  road,  upon 
said  route.  Your  orator  further  sheweth,  that  alter  said  route  for 
said  road  had  been  definitely  ascertained  by  said  report,  and  a  day 
for  the  commencement  of  the  operations  of  the  company  thereon 
assigned,  the  said  president  and  directors  deputed  engineers  to  pass 
along  the  route  thus  adopted,  and  whenever  the  character  of  the 
ground  was  such,  as  to  leave  but  little  choice  as  to  the  location  of 
said  road,  to  make  an  actual  location  of  the  same  at  once  over  such 
ground,  so  that  the  said  actual  locations  might  serve  as  regulat- 
ing points,  for  its  location  over  the  intermediate  sections,  and  secure 
the  passage  of  said  road  ]  and  the  said  president  and  directors  also 
deputed  agents  and  attorneys  to  accompany  said  engineers,  who 
were  directed  and  required  by  the  said  president  and  directors  to 
take  all  necessary  or  proper  steps,  to  procure  a  title  to  the  lauds  over 
which  said  actual  locations  were  made,  or  to  a  •  right  of  way 
over  them.      Your  orator  further  sheweth,  that  under  and  in  ^ 

conformity  to  the  requisitions  of  the  said  president  and  directors, 
the  said  engineers  proceeded  at  once  to  the  actual  location  of  said 
road,  over  such  portions  of  the  route  from  the  Point  of  Eocks«fore- 
said,  to  the  Town  of  Cumberland  aforesaid,  of  which  specifications 
of  said  locations  which  have  been  adopted  and  confirmed  by  the 
said  president  and  directors,  and  which  extend  from  the  Point  of 
Bocks  inclusive,  through  Frederick,  Washington,  and  Allegany  Coun- 
ties, to  and  over  the  lands  of  John  Mitchell,  in  Allegany  County, 
lying  immediately  above  Mitchell's  Eocks,  and  above  the  lands  of 
John  Folch,  are  herewith  exhibited  marked  A,  B,  C,  D,  &c.  &c. 
That  all  the  said  locations  were  made  with  a  bona  fide  intention  on 
the  part  of  your  orator,  of  perfecting  its  incipient  title  to  the  lands 
included  in  said  locations,  or  on  the  route  of  said  road,  by  purchase, 
condemnation,  or  otherwise,  and  of  |)roceeding  as  speedily  as  possi- 
ble, to  the  construction  of  said  road  over  the  same.    That  acting 
with  this  intention,  and  designing  to  accomplish  this  object,  the  said 
president  and  directors  therefor  deputed  agents  and  attorneys  to 
procure  a  title  to  the  same,  or  a  grant  of  a  right  over  the  same,  as 
aforesaid ;  and  that  tbe  aforesaid  agents  and  attorneys  of  the  said 
company,  in  pursuance  of  the  authority  aforesaid,  and  to  accomplish 
the  objects  aforesaid,  have  obtained  from  various  persons  (whose 
names  were  specified)  relinquishments  or  agreements,  under  hand 
and  seal,  binding  themselves,  their  heirs  and  sissigns,  to  grant  to 
your  orator,  a  right  of  way  for  the  Baltimore  and  Ohio  Bail  Boad, 
either  specifically  according  to  the  said  actual  locations,  or  generally, 
so  as  in  either  case,  to  bind  all  the  lands  lying  within  the  said  actual 
locations.    Your  orator  further  shows,  that  all  its  above  mentioned 
acts  in  locating  said  road,  and  obtaining  and  securing  a  right  of  way 
for  said  road  over  the  lands  included  in.  said  locations,  were  done 
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As  to  all  those  facts  and  circumstances  of  which  a  Court  is  bound  to  take 
notice;  on  a  motion  to  dissolve  an  injunction  the  parties  stand  before  it 
in  the  same  situation,  as  that,  in  which  a  dissolution  is  asked  for,  on  the 
ground  that  the  facte  set  forth  in  the  bill  give  rise  to  no  equity,  on 
which  an  injunction  ought  to  be  granted.     lb. 

If  it  appears  that  the  facts  as  stated  in  a  bill,  looking  to  it  only,  give  rise  to 
no  equity,  it  is  very  certain  that  the  injunction  would  be  dissolved, 
whether  the  defendant  had  answered  or  not,  or  however  imperfectly  he 
might  have  answered.    lb. 

No  evidence  can  be  required  to  prove  the  existence  of  a  fact  which  must 
have  happened  according  to  the  constant  and  invariable  course  of  nature, 
or  to  prove  any  general  law,  or  other  public  matter  which  the  Courts 
are  bound  to  notice.     lb. 

It  is  not  the  duty  of  the  Courts  to  take  judicial  notice  of  the  execution  of  a 
public  statute.  The  various  modes  in  which  public  statutes  are  carried 
into  efEect,  by  the  executive  officers  of  Government  are  mere  facts,  and 
must  be  proved  as  facts.  If  relied  upon  to  avoid  an  equity  upon 
which  an  injunction  was  rightfully  granted,  upon  the  motion  to  dissolve, 
the  Court  cannot  notice  them.    lb. 

Appeal  from  the  Court  of  Chancery.  A  bill  was  tiled  by  the 
appellees,  against  the  appellants,  and  the  Potomac  Company,  on  the 
23rd  of  June,  1828,  which  stated — ^That  by  an  ^ct  of  the  Legislature 
of  Maryland,  passed  at  December  Session,  1826,  entitled,  "An  Act 
to  incorporate  The  Baltimore  and  Ohio  Bail  itoad  Company,  it  was 
enacted,  that  as  soon  as  ten  thousand  shares  of  the  capital  stock  of 
said  company  should  be  subscribed,  the  subscribers  thereof  should 
be  incorporated  into  a  company  by  the  name  of  The  Baltimore  and 
Ohio  Bail  Boad  Company,  and  should  be  clothed  with  all  the  powers 
necessary  to  the  construction  of  a  rail  road  from  the  City  of  Balti- 
more to  the  river  Ohio ;  that  the  sum  required  in  order  to  the  incor- 
poration and  organization  of  said  company  having  been  previously 
obtained,  the  said  company  was  duly  •  organized  by  the  elec- 
^  tion  of  a  president  and  directors  to  manage  the  affairs  of  the 
same ;  that  the  subscriptions  to  the  capital  stock  of  said  company 
having  been  augmented,  so  as  to  amount  in  all  to  four  millions  of 
dollars,  the  said  company  found  itself,  at  once  prepared  to  commence 
the  construction  of  said  road,  and  possessed  of  means  at  least  suffi- 
cient for  its  completion  to  the  Town  of  Cumberland,  in  Allegany 
County  ',  and  that  with  a  view  to  the  construction  of  ss^id  road,  the 
president  and  directors  of  said  company  caused  all  the  various  routes 
for  said  road  to  be  examined  by  skilful  engineers,  in  order  to  the  deter- 
mination of  its  general  direction,  who  ultimately  recommended  the 
adoption  of  the  southern  route  for  the  said  road,  to  wit :  from  Baltimore 
to  the  Potomac  Biver  by  the  waters  of  the  Patapsco  and  the  Monocacy, 
striking  the  Potomac  at  the  Points  of  Bocks,  on  the  north-eastern 
side  of  the  gap,  at  which,  the  Potomac  passes  through  the  Catoctin 
Mountain,  and  thence  to  Williamsport,  and  thence  with  the  Potomac, 
with  inconsiderable  deviations,  to  Cumberland ;  that  the  route  for 
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said  road  was  finally  adopted  by  the  Raid  president  and  directors, 
and  the  said  president  was  ordered,  by  a  resolution  of  the  said  board 
of  directors,  to  proceed  at  once,  to  the  construction  of  said  road,  upon 
said  route.  Your  orator  further  sheweth,  that  alter  said  route  for 
said  road  had  been  definitely  ascertained  by  said  report,  and  a  day 
for  the  commencement  of  the  operations  of  the  company  thereon 
assigned,  the  said  president  and  directors  deputed  engineers  to  pass 
along  the  route  thus  adopted,  and  whenever  the  character  of  the 
ground  wiis  such,  as  to  leave  but  little  choice  as  to  the  location  of 
said  road,  to  make  an  actual  location  of  the  same  at  once  over  such 
ground,  so  that  the  said  actual  locations  might  serve  as  regulat- 
ing points,  for  its  location  over  the  intermediate  sections,  and  secure 
the  passage  of  said  road;  and  the  said  president  and  directors  also 
deputed  agents  and  attorney's  to  accompany  said  engineers,  who 
were  directed  and  required  by  the  said  president  and  directors  to 
take  all  necessary  or  proper  steps,  to  procure  a  title  to  the  lauds  over 
which  said  actual  locations  were  made,  or  to  a  •  right  of  way 
over  them.      Your  orator  further  sheweth,  that  under  and  in  ^ 

conformity  to  the  requisitions  of  the  said  president  and  directors, 
the  said  engineers  proceeded  at  once  to  the  actual  location  of  said 
road,  over  such  portions  of  the  route  from  the  Point  of  Rocks  afore- 
said, to  the  Town  of  Cumberland  aforesaid,  of  which  specifications 
of  said  locations  which  have  been  «idopted  and  confirmed  by  the 
said  president  and  directors,  and  which  extend  from  the  Point  of 
Rocks  inclusive,  through  Frederick,  Washington,  and  Allegany  Coun- 
ties, to  and  over  the  lands  of  John  Mitchell,  in  Allegany  County, 
lying  immediately  above  Mitchell's  Rocks,  and  above  the  lands  of 
John  Folch,  are  herewith  exhibited  marked  A,  B,  C,  D,  &c.  &c. 
That  all  the  said  locations  were  made  with  a  bona  fide  intention  on 
the  part  of  your  orator,  of  {lerfecting  its  incipient  title  to  the  lands 
included  in  said  locations,  or  on  the  route  of  said  road,  by  purchase, 
condemnation,  or  otherwise,  and  of  proceeding  as  speedily  as  possi- 
ble, to  the  construction  of  said  road  over  the  same.    That  acting 
with  this  intention,  and  designing  to  accomplish  tliis  object,  the  said 
president  and  directors  therefor  deputed  agents  and  attorneys  to 
procure  a  title  to  the  same,  or  a  grant  of  a  right  over  the  same,  as 
aforesaid;  and  that  the  aforesaid  agents  and  attorneys  of  the  said 
company,  in  pursuance  of  the  authority  aforesaid,  and  to  accomplish 
the  objects  aforesaid,  have  obtained  from  various  persons  (whose 
names  were  specified)  relinquishments  or  agreements,  under  hand 
and  seal,  binding  themselves,  their  heirs  and  assigns,  to  grant  to 
yonr  orator,  a  right  of  way  for  the  Baltimore  and  Ohio  Rail  Road, 
either  specifically  according  to  the  said  actual  locations,  or  generally, 
so  as  in  either  case,  to  bind  all  the  lands  lying  within  the  said  actual 
locations.    Your  orator  further  shows,  that  all  its  above  mentioned 
acts  in  locating  said  road,  and  obtaining  and  securing  a  right  of  way 
for  said  road  over  the  lands  included  in.  said  locations,  were  done 
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by  your  orator  in  strict  pursuance  of  the  powers  conferred  upon  it, 
by  the  above  mentioned  Act  of  Assembly,  and  with  a  view  to  the 
-  *  a<5Compli8hment  of  the  objects  for  which  said  company  was 

*^     incorporated,  in  the  best  possible  manner,  and  not  merely 
with  the  intent  and  design  on  the  part  of  your  orator,  to  impede  or 
obstruct   the  Chesapeake  and  Ohio  Canal  or  Potomac  Companies, 
hereafter  mentioned,  in  the  exercise  of  their  respective  powers ;  and 
that  to  carry  into  eflect  the  agreements  and  relinquishments  above 
mentioned,  which  are  herewith  exhibited  marked  1,  2,  3,  4,  M  M, 
and  which  your  orator  prays  may  be  taken  as  a  ])art  of  this  bill  of 
complaint,  the  said  agents  and  attorneys  of  the  said  president  and 
directors  were  about  to  procure  grants  of  said  lands,  or  of  rights  of 
way  over  them,  from  said  grantors,  in  conformity  to  their  above 
exhibited  agreements,  by  deed  duly  acknowledged  for  record,  or  to 
institute  the  necessary  proceedings  to  enforce  the  specific  perform- 
ance of  such  agreements,  where  such   grant  was  refused,  and  would 
have  procured  such   grants,  or  have  instituted  such   pix>ceeding$. 
But  now  so  it  is,  may  it  please  your  honor,  that  after  the  above  men- 
tioned acts  had  been  done,  by  and  under  the  direction  of  the  said 
president  and  directors  of  the  said  Baltimore  and  Ohio  Kail  Road 
Company ;  after  the  above  mentioned  actual  locations  of  said  road 
had  been  made,  and  the  above  mentioned  contracts  or  agreements 
with  your  orator  made  or  entered  into,  upon  an  application  to  Wash- 
ington County  Court,  as  a  Court  of  equity,  made  in  the  name  and 
on  the  behalf  of  the  Chesapeake  aiid  Ohio  Canal  Company,  and 
Potomac  Company,  by  bill  of  complaint,  praying  a  writ  of  injunction 
against  your  orator,  its  attorneys,  agents,  and  all  persons  whatso- 
ever acting  under  its  authority,  or  on  its  behalf,  to  prevent  them  from 
obtaining  a  title  by  purchase,  deed  or  condemnation,  or  otherwise,  to 
any  of  the  lands  lying  within  the  actual  locations  aforesaid,  or  to  a 
right  of  way  over  them,  and  otherwise,  to  restrain  the  lawful  acts  and 
proceedings  of  your  orator,  an  injunction  as  prayed  for,  was  accordingly 
issued;  all  of  which  will  more  fully  appear  from  a  copy  of  the  said 
bill  of  complaint,  and  the  said  writ  of  injunction,  •  which  are 
**       herewitli  exhibited,  and  which  your  orator  prays  may  be  taken 
as  part  of  this  bill  of  complaint.    Your  orator  is  advised,  that  neither 
the  said  Potomac,  nor  the  said  Chesapeake  and  Ohio  Canal  Com- 
pany, ha.s  any  such  unquestionable  and  absolute  right  of  election 
and  pre-emi>tion  of  the  route  or  site  of  said  canal,  as  to  all  or  any  of 
the  lands  lying  within  the  aforementioned  actual  locations  of  said 
Baltimore  and  Ohio  Rail  Road,  as  is  set  forth  in  said  bill  of  com- 
plaint; that  JUS  your  orator  is  credibly  informed  and  believes,  neither 
of  the  said  companies  had  obtained,  at  the  time  of  issuing  the  said 
injuncti(m,  any  title  or  right,  by  location,  purchase,  deed,  condemna- 
tion, or  otherwise,  to  the  exclusive  use  and  possession  of  any  of  said 
lands:  that  the  Potomac  Company  has  been  organized  for  more  than 
forty  years,  and  during  all  that  period  has  not  exercised  any  fran* 
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chise  or  right  of  election  as  to  said  lauds,  which  it  may  have 
derived  under  its  charter,  so  as  to  vest  in  it  an  exclusive  title  to  the 
same,  or  to  any  part  of  them,  and  that  at  the  time  when  all  the 
above  mentioned  locations  and  agreements  were  made,  the  said 
(Chesapeake  and  Ohio  Canal  Company  was  not,  and  never  had  been, 
sufficiently  organized  so  as  to  be  com})etent,  under  its  charter,  to 
do  such  acts,  make  such  contracts,  or  accept  such  gifts,  grants  and 
relinquishments,  as  were,  and  are  necessary  to  vest  in  the  said  com- 
pany any  preemption,  election,  or  exclusive  right,  to  any  of  the  lands 
lying  within  the  aforesaid  actual  locations ;  although  as  your  orator 
has  reason  to  believe,  from  the  allegations  of  said  bill  of  complaint 
of  said  company,  and  from  other  information  from  credible  persons, 
and  verily  does  believe,  the  said  Chesapeake  and  Ohio  Canal  Com- 
pany is  now  sufficiently  organized  for  said  purposes  by  the  election 
of  a  president  and  directors.  And  your  orator  further  alleges,  that 
it  ha.8  good  reason  to  believe,  and  verily  does  believe,  that  whilst 
the  said  Chesapeake  and  Ohio  Canal  and  Potomac  Companies  were 
professing,  in  their  said  bill  of  complaint,  an  entire  reliance  upon 
the  ]>retended  priority  and  right  of  election,  •  as  set  forth  in 
said  bill,  unaccompanied  and  unfortified  by  any  location,  pur-  *'* 
chafie,  condemnation,  or  other  act,  on  their  part,  as  necessary  to 
secure  and  vest  in  them,  such  alleged  priority  and  right  of  election, 
it  was  the  principal,  if  not  the  sole  object  of  the  said  companies,  and 
their  confederates,  in  obtaining  said  injunction,  to  obstruct  and  pre- 
vent your  orator,  from  enjoying  the  benefit  of  the  above  mentioned 
agreements  and  reliquishments,  and  from  perfecting  the  same  by 
deed  or  conveyance,  so  as  to  vest  in  your  orator,  a  complete  legal 
title  to  the  lands  to  which  said  agreements  or  relinquishments  relate, 
or  to  a  right  of  way  over  them,  until  the  said  Chesapeake  and  Ohio 
Canal  Company  was  properly  organized  and  prepared  to  appoint, 
and  might  appoint  agents,  adopt  routes,  make  or  cause  to  be  made 
loi^ations  and  contracts,  and  do  and  assent  to  all  other  acts  which 
might  be  necessary-  or  proper  to  vest  in  the  said  Chesapeake  and 
Ohio  Canal  Company  a  title  to  the  very  lauds,  for  which,  or  a  right 
of  way  over  which,  the  above  agreements  have  been  entered  into  with 
your  orator.  And  your  orator  has  also  good  reason  to  believe,  and 
verily  does  believe,  that  it  was  the  intent  and  design  of  the  said 
companies,  and  their  confederates,  in  applying  for  and  obtaining  said 
injunction,  to  set  up  their  pretended  priority  for  the  purpose  of  re- 
straining your  orator  from  enjoying  the  benefit  of  the  above  agree- 
ments, and  from  acquiring  a  title  to  the  lands  afi'ected  by  the  same, 
until  the  said  Chesapeake  and  Ohio  Canal  Company  was  competent 
and  prepared  to  acquire,  and  could  acquire,  a  title  to  the  said  lands, 
in  the  very  mode  in  which  your  orator  was  about  to  obtain,  and 
would  have  obtained  a  title  to  the  same,  but  for  the  interposition  of 
the  above  mentioned  injunction,  and  might  tbus  be  enabled,  if  their 
propriety  and  right  of  election,  set  forth  and  relied  ni)on  in  their 
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«aid  bill  of  complaint,  should  fail  them,  to  resort  to  a  title  acquired 
by  purchase,  deed  or  condemnation,  and  acquired  only,  by  fraudu- 
lently restraining  your  orator  from  availing  itself  of  the  equitable 
title  which  it  derives  under  said  agreements;  and  as  further  evi- 

dence  of*  such  intention  and  design,  your  orator  alleges,  that 
*•*  it  has  been  credibly  informed,  and  verily  believes  that  since 
the  said  locations  and  agreements  have  been  made,  and  the  said 
injunction  obtained,  and  before,  attempts  have  been  made  by  one  or 
more  agents  orT)erson8,  professing  to  act  under  the  authority  of  the 
said  com])anies,  and  on  their  behalf  or  for  their  benefit,  to  dissuade 
and  prevent  parties  to  the  said  agreements  from  performing  their 
said  contracts,  and  to  procure  from  them,  deeds  for,  or  written  agree- 
ments to  convey  the  very  lands  affected  by  such  agreements,  or  lying 
within  the  actual  locations  as  aforesaid,  and  that  one  or  more  such 
deed  or  agreement  has  actually  been  obtained  by  a  certain  Clement 
Cox,  or  under  his  dii^ctions  as  the  agent,  or  professing  to  act  for  the 
said  companies ;  from  all  of  which,  and  many  other  actings  and  doings 
of  the  said  cx)mpanies,  and  their  attorneys,  solicitors  and  agents,  to 
obstruct  and  hinder  your  orator  in  the  enjoyment  of  its  rights,  your 
orator  has  reason  to  believe,  and  verily  believes,  that  the  said  com- 
panies, or  their  agents,  combining  and  confederating  for  the  wrong- 
ful purposes  aforesaid,  will  endeavor  to  procure,  and  are  endeavor- 
ing to  procure,  deeds  for  the  said  lands,  from  the  very  parties  to  the 
said  agreements,  and  in  violation  of  said  agreements,  or  to  value 
and  condemn  them,  or  have  them  valued  or  condemned  for  the  use 
of  the  said  Chesapeake  and  Ohio  Canal  Company,  so  as  to  hold  them 
free,  if  ]>ossible,  from  any  equitable  interest  in  the  same,  which  your 
orator  may  have  acquired  under  said  agreements,  and  if  not  pre- 
vented, will  procure,  or  value  and  condemn  them,  for  their  own  use, 
and  will  endeavor  to  obtain,  and  will  obtain,  possession  of  the  very 
lands  affected  by  such  agreements,  and  will  prevent  your  orator 
from  taking  possession  of  the  same,  and  will  otherwise  obstruct  and 
hinder  your  orator  in  exercising  its  rights  under  said  agreements  over 
the  same.  And  your  orator  further  showeth,  that  having  a  due 
respect  for,  and  in  all  respects  obeying  the  said  injunction  issued  out 
of  Washington  County  Court,  it  will,  during  the  continuance  of  said 

injunction,  he  restrained  •  from  doing  any  act  whatsoever,  to 
'■^  protect  the  title  which  it  derives  under  said  agreements 
against  said  companies,  and  will,  during  that  period,  be  left  unpro- 
tected against  the  unjust  and  inequitable  attempts  of  the  said  Chesa- 
peake and  Ohio  Canal  and  Potomac  Companies,  to  take  advantage  of 
their  own  wrong,  by  procuring  titles  by  purchase,  location  or  condem- 
nation, so  as  to  give  a  priority  which  they  could  not  have  obtained 
but  for  the  said  injunction;  that  the  said  injunction  has  been  issued 
solely  to  protect  an  alleged  priority  or  right  of  election  in  the  said 
Chesapeake  and  Ohio  Canal  and  Potomac  Companies,  as  set  forth 
in  their  bill,  and  not  requiring  any  acts  on  the  part  of  said  companies. 
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sucb  as  location,  purchase  or  condemnation,  to  vest  or  originate  tbe 
same,  and  as  the  said  companies  in  their  said  bill  of  complaint  allege, 
only  in  order  to  a  speedy  determination  as  to  the  existence  of  such 
priority  of  right,  and  that  tbe  purposes  and  objects  of  said  injunc- 
tion can  be  accomplished,  and  full  justice  done  to  your  orator,  and 
to  the  said  companies,  in  the  premises,  only  by  restraining  the  said 
Chesapeake  and  Ohio  Canal  and  Potomac  Companies,  from  doing 
any  act  or  acts  whatsoever  to  deprive  your  orator  of  the  benefit  of 
said  agreements,  until  the  question  of  priority  or  right  as  claimed  by 
said  companies,  shall  have  been  determined  upon  their  said  bill  of 
complaint;  so  that,  if  said  question  should  be  determined  against 
the  said  companies  upon  their  said  bill,  your  orator  may  be  remitted 
to  all  the  rights  which  it  |)Ossessed  or  enjoyed  at  the  time  of  such 
injunction  obtained,  unaffected  by  any  wrongful  acts,  in  prejudice 
of  the  same,  which  the  said  companies  may  have  done  under 
color  of  said  injunction,  and  in  perversion  or  abuse  of  its  objects, 
that  thus  all  the  alleged  rights  and  priority  of  the  said  compa- 
nies will  be  saved  and  reserved  to  them  from  their  alleged  nature, 
and  by  the  aid  of  the  above  mentioned  injunction,  to  which 
your  orator  is  ready  to  pay  all  due  respect,  and  all  the  equities 
of  your  orator  will  also  be  preserved  and  reserved  to  it,  so  that  in 
the  event  of  a  decision  in  its  favor  upon  the  bill  of  complaint  of  the 
•  said  companies,  it  will  be  remitted  to  the  full  enjoyment  of 
them.  Wherefore,  and  forasmuch  as  without  such  restriction  *^ 
imposed  upon  the  said  Chesapeake  and  Ohio  Canal  and  P^^tomac 
Companies,  and  their  agents,  your  Orator  may  be  thus  unjustly 
deprived  of  or  injured  in  the  possession  of  said  equitable  rights,  and 
may  thus  sutt'er  an  injury  which  cannot  be  repaired  by  any  decision 
in  its  favor  upon  the  bill  of  complaint  of  the  said  companies,  and 
forasmuch  as  a  Court  of  equity  can  alone  give  relief  in  the  premises, 
and  this  honorable  Court  having  full  jurisdiction  co-extensive  with 
the  limits  of  the  State,  can  alone  give  that  speedy,  extensive,  and 
efficient  relief  which  the  nature  and  urgency  of  the  case  require.  To 
the  end  therefore,  that  the  said  Chesapeake  and  Ohio  Canal  Com- 
pany and  the  said  Potomac  Company,  being  companies  incorporated 
and  organized  under  Acts  of  the  Legislature  of  Maryland,  may  under 
their  respective  corporate  seals,  full,  true,  and  perfect  answer  make, 
to  all  the  matters  herein  before  set  forth,  and  that  in  the  meantime 
the  said  Chesapeake  and  Ohio  Canal  Company  and  Potomac  Com- 
pany, their  agents  or  attorneys,  and  the  agents  or  attorneys  of  either 
of  them,  and  all  persons  acting  or  professing  to  act  under  their 
authority,  or  on  their  behalf,  or  on  behalf  of  either  of  them,  may  be 
strictly  prohibited  and  enjoined,  &c. 

On  the  24th  of  the  same  month,  a  second  bill  was  tiled  by  the  same 
parties,  alleging,  that,  where,  from  the  absence  of  the  owners  of  the 
land,  over  which  the  road  was  located,  or  from  other  causes, 
they  were  unable  to  make  such  agreements  or  contracts  as  are  spoken 
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of  in  the  preceding^  bill,  they  were  eaasing  warrants  to  be  issued  for 
the  purpose  of  condemning  the  same,  in  the  manner  authorized  by 
their  charter,  and  they  asked  for  and  obtained  an  injunction,  to  pro- 
tect them  in  the  rights  so  acquired. 

On  the  25th  of  the  same  month,  they  exhibited  a  third  bill,  asking 
to  be  protected  in  the  rights  which  they  alleged  themselves  to  have 
acquired,  in  virtue  simply  of  actual  locations  for  the  route  and  site  of 
the  road,  independent,  either  •of  contracts  with  the  owners 
*"  of  the  soil,  or  proceedings  for  its  condemnation;  and  an  in- 
junction was  accordingly  granted  and  issued  for  that  purpose. 

On  the  16th  of  May,  1829,  the  Chesapeake  and  Ohio  Canal  Com- 
pany answered  these  bills,  as  consolidated  in  one  suit.  The  answer 
stated,  that  in  order  more  clearly  to  illustrate  the  antiquity  of  their 
right  and  title,  and  of  the  public  recognitionsof  their  right  and  title, 
in  preference  to  all  other  projects  of  internal  improvement,  and  to 
the  claims  and  Interests  of  all  other  corporations  and  individuals, 
particularly  of  the  complainants,  to  appropriate  to  the  construction 
of  the  Chesapeake  and  Ohio  Canal,  and  of  its  incidental  works  and 
appendages,  the  most  eligible,  proper,  and  convenient  site  or  route 
for  the  canal  through  the  vale  of  the  Potomac,  from  tide-water  to  its 
highest  sources,  and  especially  that  identical  site  and  route  along  the 
vale  and  narrow  passes  of  that  river,  from  the  Point  of  Rocks  where 
the  river  passes  through  the  Kitocton  Mountain  in  Frederick  County, 
Maryland,  to  Cumberland,  in  Allegany  County,  which  the  complain- 
ants ha^e  attempted,  or  now  pretend  in  their  said  bills,  a  right  to 
appropriate  and  occupy  for  the  site  and  route  of  their  intended  rail 
road,  they  deem  it  expedient  and  proper  to  submit  to  the  Court,  a 
historical  deduction  of  their  title,  from  the  inception  of  the  first 
scheme  for  improving  the  navigation  of  that  river  by  means  of  a 
canal  or  otherwise,  to  its  consummation  in  the  charter,  by  which 
these  respondents  are  incorporated,  shewing  the  notoriety  of  the 
public  and  early  dedication  of  the  ground  in  question,  to  the  ends 
and  purposes  of  a  canal  supplied  by  the  waters  of  the  Potomac  and 
its  tributaries ;  the  authentic  and  binding  acts  of  public  authority, 
and  the  implied  as  well  as  direct  pledges  of  public  faith,  by  which 
such  dedication  of  the  ground  in  question  has  been  sanctioned  and 
guaranteed;  and  the  conclusive,  and  plenary  notice  of  the  same, 
with  which  the  complainants  have  advanced  their  adverse  preten- 
sions, and  in  so  doing,  have  not  only  unconscionably  infringed  the 

^  chartered  rights  of  these  respondents,  but  have  •  attempted 
*  •  to  overreach,  contravene  and  defeat  the  high  objects  and  in- 
tents of  public  policy,  as  authentically  declared  and  pix)mu]gated  by 
the  most  solemn  conventions  of  States,  communities,  and  individuals, 
and  irrevocably  established  by  numerous  legislative  enactments. 

That  the  improved  navigation  of  the  Potomac,  by  means  of  a  canal 
or  otherwise,  from  tide-water  to  the  sources  of  that  river,  or  at  least 
a«  high  as  Cumberland,  was  early  considered,  before  the  incorpora- 
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tion  of  the  late  Potomac  Company,  and  both  before  and  after  the 
Bevolntion,  an  object  of  public  and  national  importance;  and  as  such, 
engaged  the  active  attention  of  the  most  eminent  statesmen  and 
patriots  in  Virginia  and  Maryland ;  that  immediately  after  the  peace 
of  1783,  it  was  the  first  and  leading  object  of  public  improvement, 
to  which,  those  States  and  their  principal  citizens  directed  their  at- 
tention ;  that  the  far-reaching  views  of  the  eminent  citizens,  con- 
jointly employed  by  those  States  in  devising  and  perfecting  the  plan 
of  that  great  improvement,  and  among  the  most  active  and  zealous 
of  whom  were  found  many  of  the  most  celebrated  patriots  and  war- 
riors of  the  Revolution,  contemplated  it,  even  at  that  early  period, 
as  the  great  channel  of  commerce  and  intercourse,  which  was  to  con- 
nect the  original  States,  with  the  vast  and  fertile  regions  beyond  the 
Alleganies ;  and  that  the  charter  of  the  late  Potomac  Company 
was  the  practical  and  direct  result  of  those  enlarged  views  and  ob- 
jects, is  matter  of  history;  and  is  more  particularly  illustrated  by 
the  papers  and  plans  of  General  George  Washington,  by  the  delega- 
tion from  the  States  oi'  Virginia  and  Maryland,  of  that  eminent  citi- 
zen and  other  most  distinguished  public  men  of  both  States,  as  com- 
missioners, to  consider  and  report  a  plan  of  the  work ;  by  the  public 
proceedings  and  report  of  those  commissioners  at  Annapolis,  in  the 
year  1784;  and  by  the  concurrent  laws  of  Virginia  and  Maryland 
establishing  the  late  Potomac  Company,  followed  up  by  various  acts 
of  the  like  concurrent  legislation,  from  time  to  time,  enlarging,  modi- 
fying, or  confirming  the  original  charter  of  that  company. 
•For  authentic  copies  of  some  of  the  preliminary  documents  *^ 
and  proceedings  above  referred  to,  and  of  all  the  laws  relating  to  the 
said  Potomac  Company,  these  respondents  pray  leave  to  refer  to  the 
printed  collections  of  the  same,  annexed  to  this  answer,  among  the 
other  public  and  authentic  documents  hereto  annexed,  and  enumer- 
ated in  a  schedule  hereto  annexed ;  all  of  which  they  aver  to  be  pub- 
He  and  authentic  docnments,  and  pray  that  the  same  be  received  and 
referred  to,  as  part  and  parcel  of  this  their  answer. 

It  was  found,  after  an  experience  of  between  thirty  and  forty 
years,  that  the  plan  adopted  by  the  late  Potomac  Company  for  ren- 
dering the  river  navigable,  was  essentially  defective,  and  wholly  in- 
adequate to  the  great  objects  for  which  that  company  had  been  in- 
stituted; that  all  their  large  capital,  and  the  long  and  arduous  labors 
of  so  many  years,  had  been  expended  without  attaining  the  great 
end  of  an  uninterrupted  and  safe  navigation  from  the  tide-water  to 
the  sonrce  of  that  river;  a  failure  not  originating  in  any  defect  of 
zeal  or  perseverance,  or  general  intelligence  in  the  conduct  of  that 
company,  but  in  the  inadequacy  of  their  pecuniary  means  at  the 
time ;  in  the  imperfect  state  of  the  science  of  caualing,  and  in  the 
general  misconceptions  of  the  facilities  afiorded  by  the  river  itself, 
for  navigation,  and  of  the  comparative  advantages  of  a  continuous 
canal  through  the  vale  of  the  river,  supplied  by  its  own  and  its  tri- 
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bntary  waters,  and  of  what  is  called  sluice  navigation ;  misconcep- 
tions, common  to  them,  and  to  the  whole  American  community,  till 
the  progressive  lights  of  experience  and  science  had  subsequently 
demonstrated  the  superior  advantages  of  the  continuous  canal. 
When  this  unfortunate  result  had  become  evident,  the  Potomac  Com- 
pany, as  well  as  the  community  at  large,  began  to  consider,  with  an 
earnestness  and  solicitude  due  to  the  great  and  extensive  interests 
dependent  on  the  scheme,  the  means  of  repairing  the  original  eiTors 
in  its  theory  and  details,  and  of  reverting  to  the  proper,  and  now  de- 
monstrated plan  of  a  continuous  canal  all  along  through  the  vale  of 

the  river,  using  the  waters  of  the  ♦  river  and  its  tributaries  as 
^^  feeders  to  the  canal;  a  plan  entirely  within  the  scope  of  their 
chartered  powers,  and  of  the  original,  notorious,  and  declared  ends 
and  objects  of  their  institution ;  and  with  this  the  company  con- 
nected the  ulterior  plan  to  which  their  chartered  limits  did  not  then 
specifically  extend,  and  the  practicability  of  which,  had  but  recently 
been  thought  deserving  of  further  inquiry,  (after  the  report  of  the 
Secretary  of  the  Treasury,  in  the  year  1808,  assuming  it  to  be  im- 
practicable for  a  canal  to  pass  the  summit  of  the  Allegany,  for 
want  of  an  adequate  supply  of  water  on  the  summit  level,)  of  effect- 
ing a  connected  canal  navigation  between  the  head-waters  of  the 
Potomac  and  Ohio  River.  With  these  views,  the  late  Potomae  Com- 
pany, in  the  year  1819,  applied  to  the  board  of  public  works  of  Vir- 
ginia, to  institute,  through  their  principal  engineer,  the  proper  ex- 
aminations and  surveys  for  determining  the  best  mode  of  improving 
the  navigation  of  the  Potomac,  and  facilitating  a  communication  by 
way  of  that  river,  with  the  western  waters.  In  consequence  of 
which  application,  the  Legislature  of  Virginia  passed  their  resolution 
of  the  8th  of  January,  1820,  requesting  .the  said  board  of  public 
works,  to  inquire  into  the  expediency  of  directing  their  principal  en- 
gineer, to  examine  the  watera  of  the  Potomac,  and  to  explore  the 
country  between  the  Potomac  and  Ohio,  &c.  with  a  view  to  ascer- 
tain and  report  the  practicability  of  effecting  a  communication  by, 
canals  between  those  rivers;  an  authentic  copy  of  which  resolution 
is  hereto  annexed  among  the  said  scheduled  documents.  And  the 
said  board  of  public  works  did  accordingly  cause  the  proper  exami- 
nations and  surveys  to  be  made  by  their  principal  engineer,  the  late 
Thomas  Moore,  who,  in  the  year  1820  made  his  official  report  of  the 
same,  which,  with  the  said  application  from  the  Potomac  Company, 
was  officially  printed  and  published  in  the  annual  reports  of  the  said 
board,  and  is  hereto  annexed  among  the  said  scheduled  documents. 
The  examinations  and  surveys  of  the  ground  itself,  by  this  practi- 

cal  and  gifted  engineer,  gave  results   very   different  *  from 
"^^      those  of  tlie  report  of  the  Secretary  of  the  Treasury  above  re 
ferred  to,  and  which  had  proceeded  upon  the  ai)prehension  of  conjec- 
tural difficulties,  not  brought  to  the  test  of  professional  examination 


CANA.L  CO.  V8.  RAIL  BOAD  CO.— 4  G.  &  J.  17 

and  experiment,  as  will  be  evident  from  a  comparison  of  the  two 
reports. 

This  report  of  Mr.  Moore  gave  a  fresh  impetus  to  pablic  cariosity, 
and  the  long  talked  of  plan  of  a  connected  navigation  between  the 
eastern  and  western  waters,  was  agitated  with  renewed  interest. 
Then  followed  the  law  of  Virginia,  and  the  concnrrinff  resolntions  of 
the  General  Assembly  of  Maryland,  ( also  annexed  among  the  said 
scheduled  documents,)  passed  at  the  December  Sessions,  1821,  of  the 
Legislatures  of  those  States  respectively,  for  the  appointment  of  two 
commissioners  on  the  part  of  each  State,  among  other  things  to  ex- 
amine into  and  report  the  state  of  the  navigation  of  the  Potomac, 
and  to  advise  and  consult  as  to  the  measures  most  advisable  to  be  re- 
commended to,  and  conjointly  adopted  by,  the  said  States,  either  for 
giving  aid  to  the  Potomac  Company  in  the  I'urther  prosecution  of  the 
work,  or  for  the  more  effectual  improvement  of  the  navigation  of  the 
said  river  by  other  means,  &c. 

The  commissioners  appointed  in  pursuance  of  the  said  law  and 
resolutions,  proceeded  in  the  summer  and  autumn  of  the  year  1822, 
to  execute  their  commission  in  its  utmost  latitude,  with  the  assist- 
ance of  the  said  Thomas  Moore,  the  principal  civil  engineer  attached 
to  the  board  of  public  works  of  Virginia,  and  other  competent  engi- 
neers and  surveyors.  Their  joint  report  of  their  proceedings,  with 
an  appendix  of  explanatory  documents,  was  duly  returned  to  the  re- 
spective Governors  of  the  two  States,  in  December,  1822,  and  by  the 
said  Governors  ofDeially  communicated  to  the  respective  Legislatures 
of  those  States  at  the  December  Sessions,  1822,  of  the  same,  and 
were  immediately  printed  and  published  at  public  expense,  in  both 
States,  by  the  authority  of  each  Legislature  ,*  and  a  copy  of  the  same 
report,  &c.  was  in  January,  1823,  sent  with  an  official  and  pablic 
communication  from  the  Governor  of  Maryland  to  the  President  of 
*  the  Senate  of  the  United  States,  to  be  laid  before  the  Sen- 
ate  pursaant  to  a  resolution  of  the  General  Assembly  of  '^^ 
Maryland,  and  was,  together  with  the  Govenior's  communication, 
then  immediately  re-printed  and  re-published  by  order  of  the  Sen- 
ate, among  its  public  documents;  each  of  the  printed  copies,  so 
printed  and  published  by  authority  of  the  Legislature  of  Maryland, 
and  of  the  Senate  of  the  United  States,  is  hereto  annexed  among  the 
scheduled  documents. 

These  respondents  also  refer  to  the  original  communication  from 
the  Governor  to  the  General  Assembly  of  Maryland  at  the  December 
Session,  1821,  and  the  repoit  of  the  committee  of  the  House  of  Dele- 
gates at  that  session  thereon,  as  printed  and  published  by  authority 
of  said  House,  and  hereto  also  annexed  among  the  said  scheduled 
documents. 

At  the  same  sessions  of  the  two  Legislatures  of  Virginia  and 
Maryland,  to  which  the  report  of  the  commissioners  was  communi- 
cated by  their  respective  Governors,  applications  were  made  to  each 

2  4Gr.  &  J. 
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Legislature,  by  a  number  of  individuals  and  cori)orations,  acting  in 
concert,  tor  a  charter  to  a  new  company,  in  place  of  the  old  Potomae 
Company,  upon  certain  terms,  for  the  surrender  of  the  charter  of  the 
latter,  approved  by  them.  This  new  charter,  connected  with  a  pro- 
vision for  a  considerable  part  of  the  stock  to  be  taken  by  each  State, 
was  at  that  time  earnestly  solicited  by  the  persons  principally  inter- 
ested in  the  scheme ;  and  especially  by  the  three  corporate  cities  in 
the  District  of  Columbia,  who  deputed  proper  agents  to  solicit  and 
advance  the  plan  with  the  two  Legislatures.  Such  progress  was 
made  in  this  matter  with  the  Legislature  of  Maryland,  that  in  Janu- 
ary, 1823,  a  bill  to  establish  the  Potomac  Canal  Company  was  re- 
ported by  a  committee  to  the  House  of  Delegates ;  one  of  the  copies 
of  which,  as  printed  by  the  authority  of  the  'said  House,  is  hereto 
annexed  among  the  said  scheduled  documents.  But  as  this  was  accom- 
panied by  a  proposition  for  a  large  pecuniary  contribution  from  the 
State,  which  met  with  considerable  objection  and  difficulty  in  the 
Assembly,  and  without  which  the  friends  of  the  bill  did  not  deem  it 
material  to  *  press  the  enactment  of  the  charter,  that  session 
'^'^      passed  over  without  any  definitive  enactment  on  the  subject. 

At  the  contemporary  session  of  the  Virginia  Legislature  on  the 
22d  February,  1823,  an  Act  incorporating  the  Potomac  Canal  Com- 
pany did  pass ;  an  authentic  copy  of  which  is  also  here  annexed  among 
the  said  scheduled  documents.  The  original  bill  had  been  presented 
to  the  Virginia  Legislature,  and  the  enactment  of  it  solicited  in  the 
same  terms  as  that  above  mentioned  in  the  Maryland  Legislature, 
and  underwent  in  its  progress,  sundry  changes  and  modifications, 
originating  with,  and  suggested  by  particular  members  of  the  Vir- 
ginia Assembly. 

About  the  time  that  these  proceedings  were  going  on  in  the  two 
State  Legislatui'es,  the  subject  was  brought  before  Congress,  in  con- 
sequence of  sundry  memorials  from  the  inhabitantA  of  Pennsylvania, 
Maryland,  and  Virginia,  and  of  resolutions  moved  in  Congress  on 
the  suggestion  of  certain  members  of  that  body.  For  the  progress 
of  that  body,  in  considering  the  subject  and  preparing  measures  for 
the  advancement  of  the  projected  canal,  in  the  winter  of  1821-2,  and 
the  ensuing  spring,  these  respondents  refer  to  the  printed  and  offi- 
cial reports  and  proceedings  of  the  House  of  Representatives  of  the 
United  States,  at  the  first  sessioii  of  the  seventeenth  Congress, 
mentioned  in  the  annexed  schedule. 

Before  the  sessions  of  the  two  Legislatures  of  Virginia  and  Mary- 
land, for  December,  1823,  when  the  solicitations  for  the  final  enact- 
ment of  the  charter  were  intended  to  be  renewed  with  unabated  ac- 
tivity and  ze.al,  the  views  of  the  numerous  individuals  and  communi- 
ties interested  in  the  business,  were  considerably  extended  and  im- 
proved in  the  scope  and  objects  of  the  immediate  plan  of  the  canal. 
The  great  scheme  of  a  canal,  not  confined  to  the  Potomac  region,  but 
forming  a  connected  navigation  between  the  head-waters  of  that 
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river  and  the  western  waters,  even  to  Lake  Erie,  had  excited  snch 
general  attention,  and  so  intense  an  interest  throaghout  the  country 
that  the  people  of  the  States  of  Virginia,  Maryland,  Pennsylvania, 
and  Ohio,  and  of  the  *  District  of  Columbia,  solemnly  ap- 
pointed numerous  delegates  from  among  their  most  respecta- 
ble and  influential  citizens,  to  meet  in  convention  at  the  seat  of  the 
general  government,  and  there  consult  and  co-operate  for  the  ad- 
vancement of  the  common  object;  this  convention  held  its  first 
session  at  Washington,  in  November,  1823,  and  its  second  session  at 
the  same  place  in  December,  1826  ,*  the  debates  and  proceedings  in 
both  of  which  were  public,  and  were  respectively  printed  and  pub- 
lished immediately  after  each  session  of  the  convention ;  and  an 
authentic  copy  of  all  oT  which,  collected  in  one  pamphlet,  containing 
a  second  printed  edition  of  the  proceedings  of  the  first  session,  to- 
gether with  the  proceedings  of  the  second,  printed  and  published 
immediately  after  its  adjournment,  is  hereto  annexed  among  the 
said  scheduled  documents. 

From  the  time  of  the  organization  of  this  body,  the  whole  manage- 
ment of  the  undertaking,  the  business  of  maturing  its  plan,  of  pro- 
moting and  soliciting  its  general  interests,  and  the  grant  of  a  charter 
and  public  patronage  from  the  several  Legislatures  and  governments 
upon  which  it  more  particularly  depended,  and  in  fulfilment  of  the 
enlarged  and  beneficial  views  disclosed  in  the  proceedings  of  the 
convention,  devolved  upon  that  body,  and  the  several  standing  com- 
mittees appointed  by  and  acting  under  its  authority,  as  recorded  in 
its  proceedings;  reinforced  by  the  occasional  representations  and 
memorials  of  the  corporate  cities  in  the  District  of  Columbia,  and 
the  commissioners  appointed  by  the  Executives  of  Virginia  and 
Maryland,  and  the  President  of  the  United  States,  to  open  subscrip- 
tions for  the  capital  stock  of  the  company,  pursuant  to  the  charter 
finally  obtained.  The  report  of  the  central  committee  of  the  said 
convention,  as  printed  in  the  aforesaid  proceedings  of  its  second  ses- 
sion in  December,  1826,  correctly  details  the  actings  and  doings  of 
that  and  its  associate  committees,  and  the  general  objects  and  results 
of  their  labors  during  the  recess  of  the  convention ;  and  these  re- 
spondents refer  to  the  same,  among  other  of  the  recorded  and  pub- 
lished *  proceedings  of  the  said  convention,  as  part  of  this 
their  answer.  For  the  further  proceedings  of  the  said  conven-  '^^ 
tion,  and  its  committees,  and  of  other  parti€fs  interested  in  the  pub- 
lic project  of  the  Chesapeake  and  Ohio  Canal,  and  for  the  action  of 
the  public  authorities  upon  the  subject,  from  the  adjournment  of  the 
first  session  of  the  said  convention  in  November,  1823,  down  to  the 
passage  of  the  Act  of  Congress  of  the  24th  of  May,  1828,  authorizing 
a  subscription  to  the  stock  of  the  Chesapeake  and  Ohio  Canal  Com- 
pan3',  the  respondents  refer  to  all  and  singular  the  public  proceedings 
and  Acts  of  the  Legislatures  of  Virginia,  Maryland,  and  Pennsylva- 
nia, and  of  the  Congress  of  the  United  States,  and  the  several  com- 
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mittees  of  those  bodies,  as  recorded  and  pablished  Id  their  respective 
joarnals,  reports,  documents,  and  bodies  of  laws ;  the  whole  of  which 
in  any  manner  relating  to  the  subject  of  the  Chesapeake  and  Ohio 
Canal,  its  plan,  course,  and  construction,  to  its  adoption  by  the  pub- 
lic authorities  as  a  work  of  national  import,  to  the  interest  taken  in 
it  by  the  several  States  and  the  United  States,  to  the  incorporation 
of  this  company,  and  to  all  the  preparatory  legislative  deliberations, 
measures,  and  proceedings  leading  to  that  Act,  or  consequent  to  it, 
these  respondents  pray  may  be  referred  to  and  taken  by  this  Court 
as  part  and  parcel  of  this  answer,  and  as  public,  authentic  and  noto- 
rious in  themselves. 

From  these  documents  the  respondents  deem  it  material,  by  way 
of  illustration,  here  to  recapitulate  only  the  following  facts,  which 
are  verified  in  detail  by  the  said  documents,  and  are  true,  and  of 
public  notoriety. 

At  the  opening  of  the  first  session  of  the  Eighteenth  Congress,  in 
December,  1823,  the  President  of  the  United  States,  in  his  message 
to  Congress,  having  direct  reference  to  the  said  convention,  and  its 
proceedings  in  the  month  of  November  preceding,  mentioned,  with 
decided  approbation,  the  plan  of  the  Chesapeake  and  Ohio  Canal,  as 
having  been  suggested  by  many  patriotic  and  enUghtened  citizens, 
and  recommended  an  adequate  appropriation  ibr  the  *  employ- 
'^^  ment  of  a  suitable  number  of  the  officers  of  the  corps  of  engi- 
neers, to  examine  the  ground,  and  report  their  opinion  thereon :  and 
also  to  extend  their  examination  to  the  several  routes  through  which 
tiie  waters  of  the  Ohio  may  be  connected  by  canals  with  those  of 
Lake  Erie.  This,  among  other  important  objects  of  internal  improve- 
ment, having  been  thus  officially  brought  before  Congress,  the  whole 
subject  was  referred  to  a  committee  of  that  body,  called  the  commit- 
tee  on  roads  and  canals,  who,  at  the  same  session,  reported  a  bill, 
which  was  passed  on  the  30th  day  of  April,  1824,  appropriating  the 
sum  of  thirty  thousand  dollars  for  the  purpose  of  procuring  the  neces- 
sary surveys,  plans,  and  estimates  upon  the  subject  of  roads  and 
canals. 

In  the  month  of  May  following,  the  President  of  the  United  States 
appointed,  from  among  the  corps  of  engineers  and  the  topographical 
and  civil  engineers  in  the  service  of  the  United  States,  a  board  of  in- 
ternal improvement,  with  assistants  to  superintend  the  execution  of 
the  provisions  of  the  said  Act;  and  attached  to  the  said  board  sev- 
eral officers  of  the  corps  of  engineers  and  of  the  topographical  engi- 
neers, with  sundry  civil  engineers  and  surveyors  in  the  service  of  the 
United  States,  to  perform  the  practical  operations  in  the  field,  under 
the  direction  of  the  board.  The  board  was  instructed  'Ho  make  an 
immediate  reconnoisance  of  the  country,  between  the  tide-waters  of 
the  Potomac  and  the  head  of  steamboat  navigation  of  the  Ohio,  and 
between  the  Ohio  and  Lake  Erie,  for  the  purpose  of  ascertaining 
the  practicability  of  a  communication  between  those  points,  of  desig- 
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Dating  the  most  suitable  routes  for  the  same,  and  of  forming  plans 
and  estimates  in  detail  of  the  expense  of  execution.''  The  board  was 
also  instructed  to  use  every  possible  exertion  to  have  their  report  on 
this  important  line  of  communication  prepared  in  time  to  be  sub- 
mitted to  Congress  at  their  next  session. 

These  examinations  and  surveys  were  prosecuted  with  the  utmost 
vigor  and  diligence ;  and  on  the  14tb  of  *  February,  1825,  the  ^^ 
President  of  the  United  States  communicated  in  a  special  mes-  ^^ 
sage  to  both  houses  of  Congress,  the  result  of  the  labors  of  the  board 
and  their  assistant  corps,  as  far  as  they  had  then  proceeded,  which 
was  immediately  printed  and  published,  by  order  of  each  house  re- 
spectively. These  operations  were  resumed  and  completed  under 
the  direction  of  the  boai^  in  the  ensuing  season,  and  a  detailed  re- 
port of  the  same  made  by  the  board  to  the  chief  engineer  on  the  2M 
of  October,  1826,  which  was  in  like  manner  communicated  to  both 
houses  of  Congress  in  a  special  message  from  the  President  on  the 
7th  of  December,  1826,  and  in  like  manner  immediately  published 
and  printed  by  order  of  each  house.  These  several  reports  were  ac- 
companied by  detailed  descriptions  and  surveys,  and  large  maps  and 
profiles,  and  exhibited  with  the  utmost  clearness  and  minuteness  the 
whole  route  of  the  canal  from  Georgetown  and  the  head  of  the  tide- 
water of  the  Potomac  to  Cumberland,  and  thence  to  its  western  ter- 
mination, the  plans  and  various  sections  of  the  canal,  the  geography 
and  topography  of  the  ground  through  which  it  passed,  with  detailed 
estimates  of  its  cost,  including  the  section  of  the  canal  from  the  head 
of  tide-water  to  Cumberland,  and  minutely  exhibiting  its  course,  and 
its  various  subdivisions  and  sections  on  the  western  and  northern,  or 
as  expressed  by  the  engineers,  the  left  bank  of  the  river  between 
those  points.  The  printing  of  this  last  report  having  been  expedited 
by  the  printei'S  to  Congress  in  anticipation  of  the  President's  mes- 
sage, and  of  the  orders  of  the  two  houses,  several  copies  of  the  same 
were  laid  before  the  said  convention  at  its  second  session,  by  direc- 
tion of  the  Secretary  of  War;  and  formed  the  ground  work  of  the 
proceedings  of  that  body  and  its  committee,  towards  a  corrected  esti- 
mate of  the  cost  of  the  canal ;  the  high  estimates  of  the  cost,  given 
by  the  board  of  internal  improvement,  being  considered  as  founded 
on  erroneous  data. 

During:  the  same  session  of  Congress,  severaf  members  of  the 
House  of  Representatives,  considering  the  *  disagreement  be-  ^ 
tween  the  estimates  of  the  convention  and  those  of  the  board  ^^ 
of  internal  improvement,  and  the  necessity  of  the  most  exact  pre- 
paratory estimates,  as  well  for  the  success  of  the  various  applications 
to  Congress,  and  to  the  States,  for  subscriptions  to  the  stock  of  the 
canal  and  other  aids,  as  for  the  general  recommendation  of  the  plan 
to  the  public,  requested  the  President  to  submit  these  estimates  to 
the  revision  of  practical  civil  engineers  of  long  tried  experience  and 
skill.    The  President  accordingly  appointed  James  Geddes  and  Na- 
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than  S.  Roberts,  two  eminent  civil  engineero,  who,  to  great  profes- 
sional skill,  added  a  long  experience  in  the  practical  execution  of 
other  works  of  a  similar  description,  to  view  and  resurvey  the  route 
of  the  said  canal,  and  revise  the  estimates  of  its  cost.  This  duty 
was  performed  by  these  engineers  with  all  diligence  and  despatch ; 
and  their  detailed  report  of  their  surveys  and  estimates  of  the  same, 
from  Cumberland,  or  about  one  mile  below  Cumberland,  to  George- 
town, was  duly  returned  to  the  engineer  department,  accompanied 
by  detailed  descriptions,  surveys  and  maps  of  the  route  and  site  of 
the  canal,  between  those  points. 

This  last  report  and  its  results  were  largely  quoted  and  commented 
on,  in  a  report  of  the  committee  on  roads  and  canals,  in  the  House 
of  Representatives  of  the  United  States,  on  the  11th  of  February, 
1828,  which  report  of  the  said  committee  was  then  immediately 
printed  and  published  by  order  of  the  House,  in  the  due  course  of  its 
proceedings ;  and  on  the  26th  of  the  same  month,  a  resolution  passed 
the  House,  calling  upon  the  Secretary  at  War  for  the  report  at  large 
of  the  said  civil  engineers;  and  the  same  was  accordingly  trans- 
mitted to  the  House  on  the  10th  of  March  following;  and  then  im- 
mediately printed  and  published  by  order  of  the  House. 

And  these  respondents,  further  answering,  say,  that  upon  the 
completion  of  their  charter  by  the  Act  of  Congress  passed  on  the  3d 
of  March,  1825,  assenting  to  and  confirming  the  Acts  of  Virginia  and 
^^  Maryland,  commissioners  were  *  duly  appointed  by  the  Execn- 
'^^  tives  of  Virginia  and  Maryland,  and  the  government  of  the 
United  States,  pursuant  to  the  directions  of  the  charter,  to  open 
books  for  receiving  subscriptions  to  the  capital  stock  of  the  Chesa* 
peake  and  Ohio  Canal  Company;  and  the  said  commissioners,  in 
pursuance  and  execution  of  their  appointment  and  authority,  on  the 
20th  of  August,  1827,  published  due  notice  that  such  books  would  be 
opened  at  various  .places  in  the  United  States,  on  the  1st  of  October 
then  next  ensuing;  which  notice  was  pablished  weekly  in  various 
places,  at,  or  as  near  as  practicable,  the  respective  places  where  the 
books  were  to  be  severally  opened;  and  among  others  in  the  City  of 
Baltimore,  a  copy  of  that  published  in  the  National  InteUigencer,  at 
the  City  of  Washington,  is  annexed ;  and  the  others  were  in  the  like 
form,  only  designating  other  banks  or  agents,  and  other  places  for 
receiving  the  subscriptions  in  the  different  sets  of  books,  all  to  be 
opened  on  the  same  day.  The  opening  of  the  books  had  been  so 
long  postponed  at  the  request  of  the  central  committee  of  the  said 
convention,  in  order  to  obtain,  in  the  first  instance,  the  most  satis- 
factory estimates  of  the  cost  of  the  canal ;  in  the  meantime  the  con- 
flicting estimates  of  the  board  of  internal  improvement  and  of  the 
said  canal  convention,  were  before  the  public ;  and  the  engineers, 
Geddes  and  Roberts,  were  then  engaged  in  their  surveys  of  the 
route,  and  revision  of  the  estimates,  whose  report,  though  not  then 
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completed,  would,  as  whs  then  well  anderstood,  confirm  upon  the 
most  unquestionable  data  and  calculations,  the  lowest  estimates. 

Pursuant  to  the  said  notice,  the  subscription  books  were  duly 
opened  on  the  said  Ist  of  October,  1827,  and  subscriptions  to  a  large 
amount  were  received;  a  correct  summary  of  the  different  amounts 
whereof,  at  different  periods  of  the  14th  day  of  November,  1827,  till 
the  3d  day  of  October,  1828,  is  hereto  annexed.  The  subscriptions 
on  the  part  of  the  United  States  and  of  the  State  of  Maryland,  as 
authorized  by  their  respective  laws,  have  been  duly  fulfilled  upon  the 
conditions  respectively  prescribed  by  them,  and  were  made      ^ 

*  at  the  respective  dates  mentioned  in  the  said  summary.  '^^ 
Notwithstanding  the  subscriptions  amounted  so  much  sooner  to  the 
one-fourth  of  the  capital  stock  required  by  the  charter,  to  give  im- 
mediate effect  to  the  incorporation  of  the  company,  it  was  deemed 
advisable  to  postpone  a  call  of  the  stockholders  for  the  election  of 
the  president  and  directors,  in  the  certain  expectation  of  an  Act  at 
the  then  ensuing  session  of  Congress,  authorizing  a  subscription  on 
the  part  of  the  United  States ;  and  in  order  to  give  an  opportunity 
to  Maryland  and  the  United  States,  on  the  completion  of  their  re- 
spective subscriptions,  to  vote  at  the  said  election,  and  on  other  mat- 
ters to  be  brought  before  the  meeting.  The  Bald  commissioners, 
accordingly,  on  the  5th  day  of  March,  1828,  called  a  meeting  of  the 
stockholders  for  the  purpose  of  electing  their  president  and  directors 
on  the  7th  day  of  April  then  next  ensuing ;  by  which  day  it  wa«  ex- 
pected the  two  subscriptions  just  mentioned  would  be  completed  by 
means  of  a  bill  then  pending  in  Congress.  But  some  unexpected  de- 
lays in  the  passage  of  this  bill  occurring,  the  call  was  postponed ; 
and  on  the  26th  day  of  May  thereafter,  (the  said  bill  authorizing  the 
subscription  of  one  million  of  dollars,  on  the  part  of  the  United 
States,  having  passed  on  the  24th  of  the  same  month,)  the  call  was 
renewed,  and  the  general  meeting  of  the  stockholders  appointed  for 
the  2()th  of  June,  1828.  These  calls  of  the  general  meeting  of  the 
stockholders,  and  the  intermediate  postponement  of  the  first,  were 
duly  published  by  the  said  commissioners  in  several  public  prints  or 
newspapers,  at  various  places  in  the  United  States,  and  among 
others  at  the  City  of  Baltimore,  pursuant  to  the  directions  of  the 
charter ;  copies  of  which  as  published  in  the  National  Intelligeiicer^ 
at  the  City  of  Washington,  are  hereto  annexed.  Pursuant  to  the 
last  of  the  said  calls,  the  stockholders  assembled  at  the  City  Hall,  in 
the  City  of  Washington,  on  the  20th  day  of  June,  1828,  and  duly 
elected  their  president  and  directoi-s,  who  were  immediately  organ- 
ized according  to  law ;  and  have  ever  since  been  diligently 

*  engaged  in  prosecuting  the  execution  of  the  canal,  pursuant  ^^ 
to  their  charter,  with  all  practicable  vigor  and  despatch. 

The  Potomac  Company,  by  their  several  authentic  and  valid  Acts, 
in  their  corporate  capacity,  on  the  16th  of  May,  1825,  the  10th  of 
July,  4th  and  15th  of  August,  1828,  duly  declared  their  assent  to  the 
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provisions  of  the  said  charter  of  the  Chest^ake  and  Ohio  Canal 
Company,  in  the  manner  prescribed  by  that  charter ;  and  doly  sur- 
rendered their  charter,  and  conTeyed,  in  due  form  of  law,  to  the 
Chesapeake  and  Ohio  Canal  Company,  all  the  property,  rights  and 
privileges  by  them  owned  and  possessed  under  their  charter,  which 
surrender  and  transfer  were  duly  accepted  by  the  Chesapeake  and 
Ohio  Canal  Company ;  true  copies  of  all  which  several  Acts  of  the 
two  companies  are  hereto  annexed  as  part  oi'  this  answer. 

The  last  named  company,  also  at  their  said  general  meeting  in 
June,  1828,  and  at  several  adjourned  meetings  of  the  same,  in  June 
and  July  of  that  year,  adopted  and  passed,  among  others,  the  several 
resolutions,  by-laws  and  regulations,  printed  copies  of  which  are  an- 
nexed among  the  said  scheduled  documents ;  and,  among  these,  the 
annexed  resolution  adopting  the  route  and  site  of  the  canal  surveyed 
and  laid  down  by  the  United  States'  engineers,  and  by  Messrs. 
Oeddes  and  Roberts,  &c. 

Among  the  works  done  under  the  orders  of  the  president  and  di- 
rectors, since  the  organization  of  this  company,  they  have  caused  de- 
tailed plans  of  their  canal  to  be  surveyed  and  laid  down  by  their 
engineers  in  a  practical  form  for  contractors,  upon  the  route  betbre 
surveyed  and  laid  down  under  the  direction  of  the  said  board  of  in- 
ternal improvement,  and  by  Messrs.  Geddes  and  Roberts  as  aforesaid, 
from  Georgetown,  in  the  District  of  Columbia,  to  Williamsport,  in 
Washington  County,  Maryland;  and  for  the  distance  of  about  forty- 
eight  miles  from  Georgetown,  up  to  within  about  a  half  a  mile  of  the 
Point  of  Rocks,  or  foot  of  the  Kitoctin  Mountain,  the  canal  has  been 
actually  put  under  contract  for  execution  upon  these  plans ;  and  the 
^^  work  was  *  actually  commenced  by  the  contractors  in  Septem- 
^  ^  ber  last,  has  ever  since  been  diligently  and  efficiently  prosecuted 
by  them,  and  such  pi'ogress  made  in  it,  as  leaves  no  rational  doubt  of 
its  completion,  upon  the  most  enlarged  scale  and  improved  plan  con- 
templated by  its  projectors,  far  within  the  time  prescribed  by  the 
charter ;  and  the  said  president  and  directors  would,  before  now^ 
have  had  at  least  so  much  more  of  the  said  canal,  as  the  section  from 
the  Point  of  Rocks  in  Frederick,  to  Williamsport  in  Washington^ 
under  contract  and  in  actual  progress,  but  for  the  interruptions 
thrown  in  their  way  by  the  complainants,  on  the  route  from  the 
former  point  to  Cumberland.  The  respondents,  by  way  of  further 
illustrating  the  plan  and  route  of  their  canal,  refer  to  the  annexed 
copies  of  the  plans  and  surveys  of  the  same  from  the  said  Point  of 
Rocks  to  Williamsport,  executed  by  their  engineers ;  which  they  pray 
may  be  taken  as  part  of  this  their  answer. 

As  to  the  pretensions  of  the  coinplainants  to  interpose  and  oust 
these  respondents  of  their  priority  of  selection,  and  their  vested 
right  in  the  route  of  their  canal,  and  to  intrude  the  rail  road  of  the 
complainants  upon  the  same,  these  respondents  say,  the  Legislature 
of  Maryland  never  contemplated,  by  the  charter  granted  to  the  com- 
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plamaDts,  any  interfeieiice  with  the  route  selected  for  the  canal,  as 
if  these  be  involved  in  the  terms  of  that  charter  any  covert  or  latent 
constraction  or  operation  in  practice,  antlKMrizing  such  interference, 
(which  these  respondents  are  well  advised  there  is  not,)  and  if  the 
parties,  who  projected  the  said  rail  road,  and  actively  promoted  and 
solicited,  and  finally  obtained,  and  now  enjoy  the  charter  for  the 
same,  originally  intended  that  any  such  latent  ocmstniction  or  oper- 
ation in  practice  should  be  involved  in  its  terms,  with  a  premeditated 
design  to  press  the  advantage  of  such  in  their  future  operations 
under  their  charter,  (which  these  respondents  by  no  means  charge, 
but,  on  the  contrary,  presume  the  said  parties  were  at  the  time 
direct  and  sincere  in  their  professed  object  and  in  the  ostensible 
purpose  and  intent  *  for  which  they  solicited  their  charter,)      ^ 
then  it  would  be  manifest,  that  the  Legislature  and  people  of      ^'^ 
Maryland  were  misled  and  deceived  into  the  grant  of  a  charter  for 
the  said  rail  road,  contravening  the  well  known  views,  and  estab- 
lished policy,  and  interest  of  the  State,  long  avowed  and  practically 
acted  on  by  the  Legislature,  and  the  solemn  faith  and  compacts  of 
the  State,  as  well  with  her  co-sovereigns  Virginia,  Pennsylvania,  and 
the  United  States,  as  with  the  Potomac  Company,  with  the  Chesa- 
peake and  Ohio  Canal  Company,  and  with  the  public  at  large.    For 
not  only  was  any  intent,  (if  it  existed)  to  supersede  or  interfere  with 
the  proper  route  and  site  of  the  canal,  and  occupy  the  same  with  the 
said  rail  road,  kept  out  of  view,  and  reserved  and  concealed  in  the 
minds  of  the  parties  who  solicited  and  obtained  the  rail  road  charter, 
hnt  it  was  studiously  and  elaborately  masked,  by  their   openly 
professing  and  setting  up  a  different  and  shorter  route  for  the  rail 
road  than  any  pra^jticable  route  for  the  canal,  and  upon  this  very 
difference  in  the  routes,  they  valued  themselves,  as  having  projected 
an  improved  mode  of  intercourse  with  the  west,  very  superior  to  the 
canal. 

The  project  of  the  said  rail  road  was  originated,  and  set  in  motion 
at  a  meeting  of  a  number  of  ^the  citizens  of  Baltimore,  held  at  that 
city,  on  the  12th  and  19th  of  February,  1827 :  the  proceedings  of 
that  meeting,  with  a  report  of  a  committee  unanimously  approved 
by  the  meeting,  were  printed  and  published  by  its  authority ;  the 
whole  train  of  the  elaborate  reasonings  of  which,  tends  to  establish 
two  points;  1st.  The  intrinsic  advantages,  in  point  of  expedition  and 
convenience,  of  a  rail  road  over  a  canal ;  2dly.  The  particular  advan- 
tages of  th^  projected  rail  road  from  Baltimore  to  the  Ohio,  over  the 
Chesapeake  and  Ohio  Canal ;  among  the  most  decided  of  which  was, 
that  the  former  was  to  reach  the  western  trade,  by  a  different  and 
shorter  route.  Upon  this  latter  point  the  most  minute  calculations 
are  made,  of  the  differences,  in  distance  and  time,  betwen  the  known 
roQte  of  the  canal  and  the  intended  route  of  the  rail  road. 
•The  direct  route,  proposed  for  the  rail  road,  as  contrasted  •'•^ 
with  the  circuitous  route  chosen  for  the  canal,  was  vauntingly  printed 
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in  capitals,  and  its  various  advantages  reiterated  in  every  form  cal- 
i^ulated  to  illustrate  the  superiority  of  the  rail  road  over  the  canal. 
The  charter  of  the  Rail  Koad  Company  was  immediately  solicited, 
and  obtained  of  the  Legislature  of  Maryland,  then  in  session,  by  the 
committee  pr  some  of  them,  named  in  the  said  printed  proceedings; 
the  pamphlet  containing  the  said  proceedings  was  circulated  among 
the  members  of  the  Legislature,  and  the  same  topics  were  enforced 
and  illustrated  by  the  committee,  in  the  course  of  their  solicitations. 
All  the  active  and  influential  persons,  composing  the  said  meeting, 
and  its  committees,  became  members  of  the  corporation,  when  the 
said  Bail  Boad  Company  became  incorporated,  and  the  president 
and  directors  of  that  company  were  cAosen  from  among  the  same 
description  of  persons,  and  so  continued  to  the  time  of  the  filing  of 
the  complainants'  said  bills,  and  yet  so  continue,  as  these  respon- 
dents are  credibly  and  certainly  informed,  and  do  verily  believe. 
One  of  the  said  pamphlets,  so  published  by  the  said  meeting,  or  by 
its  committee,  is  hereto  annexed  among  the  scheduled  documents; 
and  to  that,  as  well  as  to  the  representations  and  memorials  of  the 
said  rail  road  committee  to  the  Legislature,  and  the  proceedings  of 
the  Legislature  thereon,  preparatory  to  the  grant  of  the  said  rail 
road  charter,  these  respondents  pray  that  reference  may  be  had,  as 
part  and  parcel  of  this  answer. 

These  respondents  are  further  credibly  and  certainly  informed, 
and  verily  believe,  that  not  only  yvas  all  idea  of  any  interference 
with  the  site  or  route  of  the  canal  kept  out  of  view,  and  masked  by 
the  general  proposition  of  a  different  route  for  the  rail  road,  studi- 
ously impressed  on  the  Legislature,  and  promulgated  to  the  public, 
as  one  of  the  pre-eminent  merits  of  the  rail  road  project,  but  that 
the  said  parties,  so  engaged  and  interested  in  that  project,  and  in 
the  promotion  of  it  as  aforesaid,  and  now  claiming  the  benefits  of 
^  -  the  charter  for  the  same,  did,  both  before  and  after  the  •  grant 
•**  of  that  charter,  and  while  the  same  was  in  a  course  of  solici- 
tation before  the  Legislature,  and  down  to  a  period  considerably 
posterior  to  the  subscription  of  the  stock,  and  the  formation  of  the 
company,  even  specify  the  difference  between  the  two  routes,  both 
to  the  members  of  the  Legislature,  and  otherwise,  to  the  public;  that 
is,  a  direct  route  from  Baltimore  to  the  Ohio;  cutting  down  the  hills 
between  Baltimore  and  the  Monocacy  50  or  60  feet,  by  machinery, 
and  forming  an  inclined  plane  to  the  Monocacy ;  and  then  crossing 
the  mountains  in  the  direct  route  to  the  Ohio,  bv  a  number  of  sta- 
tionary  steam  engines,  computed  at  the  number  of  a  bundled;  that 
afterwards,  in  the  winter  of  1827-8,  when  the  complainants  were 
soliciting  of  the  Legislature  the  law  authorizing  a  subscription  on 
the  part  of  the  State  to  the  rail  road  stock,  the  president  of  the  said 
Bail  Boad  Company,  in  behalf  of  the  company,  assured  the  members 
of  the  Legislature,  and  especially  the  members  from  the  western 
counties,  that  the  rail  road  would  pass  by  Westminster,  through 
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Barman's  gap  to  Williamsport,  and  actually  accepted  the  services  of 
Mr.  James  Johnson,  of  Frederick,  to  explore  the  mountains  on  that 
roate;  that  the  said  parties,  on  all  these  occasions,  and  continually, 
until  they  formed  their  sudden  resolution,  in  May,  1828,  to  pounce 
upon  the  route  and  site  chosen  for  the  canal,  publicly  and  distinctly 
disclaimed  any  rivalship  or  interference  with  the  canal ;  and  gave 
oat  that  the  comparative  directness  and  shortness  of  the  route  of  the 
rail  road,  and  it^s  other  advantages,  would  place  it  above  all  compe- 
tition from  the  canal.  If  on  the  other  hand,  the  new  route  now 
proposed  for  the  rail  road,  and  the  idea  of  ousting  the  Chesapeake 
and  Ohio  Canal  of  its  chosen  and  proper  route  were  after  thoughts, 
originating  with  the  complainants,  or  suggested  to  them,  after  their 
organization  as  a  body  corporate  under  their  charter,  then  it  is 
equally  a  perversion  and  abuse,  in  practice,  of  the  original  and 
genuine  intent  of  their  charter,  and  the  privileges  which  that  instru- 
ment was  designed  to  confer  on  them.  These  respondents  are  not 
<!€rtainly  or  •  precisely  informed  at  what  time  such  change  in  ^- 
their  views  was  efi'ected,  or  upon  what  ostensible  grounds;  ^^ 
but  these  respondents  have  good  reason  to  think  and  believe,  and  do 
verily  think  and  believe,  that  it  was  not  until  after  the  advertise- 
ments of  the  said  commissioners,  notifying  a  call  of  the  stockholders 
of  the  Chesapeake  and  Ohio  Canal  Company,  and  the  near  prospect 
of  large  subscriptions  to  the  stock  of  that  company,  from  the  Stat>e 
of  Maryland,  and  the  United  States,  gave  sure  promise  of  its  speedy 
and  efficient  organization,  and  suggested  to  the  complainants  the 
policy  of  some  bold  and  extraordinary  measures  to  defeat  it.  The 
actual  operations  of  the  complainants,  through  their  agents,  in. 
appropriating  to  themselves  the  route  and  site  chosen  for  the  canal, 
did  not  commence,  as  these  respondents  have  good  reason  to  believe, 
and  do  verily  believe,  and  so  far  as  they  have  been  able  to  ascertain 
from  the  documents  and  exhibits  of  the  comphiinants,  or  other  evi- 
dence, till  some  time  about  the  middle  of  May,  1828. 

These  respondents  are  further  credibly  and  certainly  informed, 
and  do  verily  believe,  that  the  real  tendency  and  effect  of  those 
operations,  as  an  adversary  inteiference  with  the  canal,  were  studi- 
ously masked  and  concealed  by  the  complainants  and  their  agents ; 
and  that  they  pushed  them  on  with  unusual  and  otherwise  uncalled 
for  hurry  and  precipitation,  for  the  direct  and  concerted  purpose  of 
completely  forestalling  the  chosen  and  well  known  route  and  site  of 
the  canal^  before  any  of  the  persons  materially  interested  in  the 
conservation  of  its  rights  could  have  notice ;  and  with  such  views 
and  intents,  that  the  agents  who  were  employed  by  the  complainants 
in  making  their  locations  of  the  rail  road  on  the  route  of  the  canal, 
gave  oat  to  the  people  in  the  neighborhood  who  witnessed  their  pro- 
<^^iDgs,  that  they  were  merely  making  experiments,  and  intended 
no  interference  with  the  canal ;  and  some  of  the  persons  with  whom 
<^D tracts  were  made  for  cessions  of  their  lands,  were  also  informed 
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bj  sQch  agents,  that  the  only  intent  and  effect  of  such  contract, 
^^      were  to  give  permission  to  the  *  surveyors  of  the  rail  road  to 
^^      pass  through.    So  much,  however  is  certain,  that  it  was  not 
till  about  the  7th  of  June,  1828,  that  the  persons  principally  con- 
cerned in  the  conservation,  ad  interim^  of  the  rights  and  interest  of 
the  canal,  (as  to  the  said  central  committee,  the  said  commissioners 
appointed  to  open  subscription  books,  and  call  the  first  meeting  of 
the  stockholders,  the  Secretary  of  the  Treasury  representing  the 
interest  of  the  United  States  in  the  stock  of  the  company,  and  other 
principal  stockholders,)  received  with  the  utmost  surprise  the  first 
information  that  the  agents  of  the  complainants  were  proceeding 
with  the  utmost  haste  and  secrecy  in  an  attempt  to  forestall  the 
chosen  route  and  site  of  the  canal,  by  making  their  surveys  upon  the 
most  important  and  indispensable  part«  of  it,  and  taking  up  the 
ground  by  contracts,  with  the  adjacent  proprietors.    Measures  were 
immediately  taken  at  Washington,  by  the  persons  principally  inte- 
rested, and  with  the  concurrence  of  the  Secretary  of  the  Treasury,  to 
despatch  proper  agents,  and  counsel,  to  ascertain  the  true  state  of 
the  case,  and  to  t-ake  the  proper  measures  for  the  protection  of  the 
rights  of  the  Canal  Company.    The  bill  of  injunction  in  the  name  of 
this  company,  and  of  the  Potomac  Company,  against  the  now  com- 
plainants, &c.  in   Washington  County  Court,  and  the  injunction 
thereon  grounded,  on  the  10th  of  June,  1828,  to  which  the  complain- 
ants have  referred  in  their  said  bills,   were  the  result  of  those 
measures.    To  that  bill,  a  copy  of  which  is  hereto  annexed,  these 
respondents  also  refer,  and  pray  that  it  may  be  taken  as  part  of  this 
answer,  now  here  re-asserting  the  material  facts  therein  stated,  and 
all  the  rights  and  immunities  therein  claimed  and  asserted  on  behalf 
of  this  company;  of  all  which,  they  pray  that  they  may  have  the 
like  benefit,  as  if  ever  so  formally  averred  or  pleaded  in  this  answer. 
The§e  respondents  further  answering  say.  that  at  the  Point  of  Rocks 
where  the  Potomac  intersects  the  ridge  of  the  Kitoctin  Mountain^ 
and  where  the  pretended  route  of  the  said  rail  road  is  described  by 
Q_      the  complainants  in  their  *  said  bills,  to  strike  the  Potomac 
^  '       River,  there  is  one  of  those  narrow  passes  in  the  exact  route 
and  site  of  the  canal  as  officially  and  definitively  selected,  surveyed, 
and  laid  down  as  aforesaid,  which  presents  no  choice  of  ground  for 
the  canal ;  but  where  for  a  considerable  divstance  up  the  river  along 
the  foot  of  the  mountain  and  its  spurs,  the  canal  is  confined  by  the 
nature  of  the  ground  within  certain  primeval  and  unremovable 
barriers;  as  is  more  particularly  shewn  and  illustrated  by  the  topo- 
graphical descriptions,  maps  and  profiles  of  the  engineers,  herewith 
exhibited,  and  above  referred  to.    Through  the  whole  of  this  pass, 
the  space  between  the  jutting  and  precipitous  rocks  on  the  one 
hand,  and  the  river  on  the  other,  is  so  narrow,  that  in  order  to  obtain 
the  proper  and  necessary  breadth  for  the  canal  and  its  towing  path, 
a  solid  and  wide  wall  must  be  constructed  in  the  river;  and  if  the 
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caoal  be  intercepted  and  cut  off  by  the  rail  road^  or  otherwise,  from 
that  single  route  through  this  pass,  it  must  be  completely  intercepted 
and  cut  off  from  the  whole  of  its  route  {(bove,  and  be  either  entirely 
stopped  and  defeated,  or  compelled  to  the  pfecarious,  dangerous, 
and  enormously  expensive,  and  every  way  inconvenient  and  burthen- 
some  expedient  of  crossing  to  the  opposite  side  of  the  river  on  an 
aqueduct,  and  then  in  order  to  regain  its  route  to  its  western  ter- 
minus, of  re-croBsing  the  river  on  another  such  aqueduct,  at  such 
unknown  and  uncertain  point  above,  certainly  not  lower  than  Cum- 
berland, as  where  it  may  please  the  complainants  to  allow  them 
verge  and  space  enough.  Thrpugh  all  the  space  between  these  two 
points  on  the  southern  and  eastern  bank  of  the  river,  these  respon- 
dents will  then  have  to  explore  a  new  route  and  site  for  their  canal; 
allr  the  elaborate  reconnoisances,  surveys,  maps,  plans,  &c.  by  which 
the  present  and  appropriate  route  and  site  of  the  canal  have  been 
determined ;  all  the  estimates  already  made  of  its  cost,  inseparable 
as  are  their  data  from  the  localities  of  the  actual  route  and  site  of 
the  canal  so  determined,  and  upon  the  faith  of  which,  and  of  the 
already  ascertained  practicability  of  that  route,  *  the  subscrip- 
tions  to  the  stock  of  the  canal  have  been  made ;  ail  the  labors  ^^ 
and  expenses  of  years  consumed  by  the  engineers  of  the  United 
States,  and  of  this  company  and  their  coadjutors,  in  ascertaining 
these  results,  must  then  be  utterly  wasted  and  thrown  away,  and  the 
whole  prepress  be  gone  over  again,  on  the  opposite  side  of  the  river, 
at  an  immense  increase  of  expense,  and  loss  of  time  to  the  said  Canal 
Company,  and  .to  the  utter  peril  of  the  franchise  bestowed  on  them 
by  their  charter,  and  every  wa^'  to  their  inconvenience  and  oppres- 
sion. Besides,  if  it  were  possible  (which  it  is  not,)  for  the  said  Canal 
Company,  after  deserting  their  appropriate  route  as  already  spe- 
cifically selected,  surveyed  and  laid  down,  and  conceding  to  the  rail 
road  the  choice  of  the  site  next  the  river,  at  any  labor  or  expense, 
within  the  reasonable  compass  of  human  means,  and  at  all  commen- 
surate with  the  object,  to  lay  off  and  conduct  the  canal  outside  of 
the  rail  road,  by  cutting  down  the  side  of  the  mountains  and  rocky 
precipices,  that  bound  their  operations  through  the  said  pass,  and 
through  many  other  narrow  and  difficult  passes  of  a  like  description, 
and  presenting  some  of  them  equal,  and  others  nearly  equal  difficulties 
on  the  route  in  controversy  from  the  Point  of  Bocks  to  Cumberland, 
to  the  proper  level,  and  of  the  proper  breadth  tor  the  canal  and  its 
towing  path,  so  as  to  keep  the  canal  on  the  same  side  of  the  river, 
with  the  rail  road  interposed  between  it  and  the  river,  all  the  way 
between  those  points,  still  the  incooveniencies  and  impediments  to 
the  proper  construction,  supply  and  use  of  the  canal,  would  be  im- 
mense and  incalculable,  if  not  insnperable,  by  its  being  cut  off  and 
intercepted  in  so  great  a  portion  of  its  route,  from  its  cognate  source 
and  appendage,  the  river,  and  the  numerous  and  necessary  feeders 
and  communications  between  it  and  the  river,  the  frequent  and  con- 
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tinually  reciirriTig  necessity  of  such  commuDicatioDS  throaghout  that 
route,  beiug  indispensable  alike  to  the  proper  construction  of  the 
canal  and  its  api)endages,  as  to  the   purposes  of  its  intercourse^ 

commerce  aud /lavigation,  for  which  alone  it  was  *  and  is  de- 
^^  signed.  The  alwve  mentioned  pass  at  the  Point  of  Rocks, 
and  for  some  distance  above  the  point  so-called,  is  not  the  only  one 
of  that  description,  and  presenting  the  like  narrow  and  difficult 
bounds  to  the  canal,  on  the  route  in  controversy,  from  that  point  to 
Oumberland ;  but  there  are  numerous  others  on  that  route,  where 
the  Potomac  breaks  through  the  numerous  ridges,  mountains,  and 
rocky  precipices,  where  it  is  hemmed  in  by  rocky  and  high  banks, 
with  a  very  narrow  space  between  them,  and  where  in  some  instances 
equal,  aud  in  other  instances  nearly  equal  difficulty,  labor  and  ez> 
pense,  to  open  and  improve  the  site  for  the  passage  of  the  canal  aftd 
its  appendages,  occur  as  at  the  Point  of  Rocks,  as  is  more  particu- 
larly shewn  and  illustrated  by  the  documents  above  referred  to,  and 
cited  for  the  topography  of  this  last  mentioned  pass. 

These  respondents  submit  to  the  equity  and  discretion  of  this 
Court,  that  even  if  originally,  and  by  virtue  of  their  prior  grants  and 
franchises,  they  had  no  priority  of  right  to  the  choice  and  selection 
of  the  route  and  site  of  their  canal,  along  the  margin  and  bank  of  the 
River  Potomac ;  if  no  authorized,  determinate,  and  binding  selection 
and  designation  of  such  route  and  site  had  been  made,  and  if  the 
complainants  stood  on  a  foot  of  perfect  equality  as  to  the  date  and 
origin  of  their  franchise,  still  the  preferable  right  of  this  company  to 
conduct  and  construct  their  canal  on  the  route  and  /site  in  contro- 
versy, is  just  as  absolut«ly  determined  by  a  concurrence  of  equita- 
ble and  cogent  circumstances,  by  the  intrinsic  qualities  and  faculties 
of  those  .two  works,  and  by  their  respective  relations  to  the  means, 
the  objects,  and  the  uses  of  their  construction,  and  to  the  nature  of 
the  obstructions  and  public  inconveniences  which  they  are  designed 
to  remove  by  artificial  means.  Because,  accoinling  to  the  complain- 
ants' own  shewing,  and  the  facts  are  otherwise  true  and  notorious, 
they  have  the  choice  of  two,  or  more,  practical  routes  for  their  rail 
road,  without  any  interference  with  the  canal,  or  connexion  with,  or 
even  approximation  to  the  river;  the  different  routes  only  present- 

ing  *  some  differences  in  the  comparative  labor  and  exi)ense  of 
^^  construction;  and  these  compensated,  if  they  occur  with  any 
considerable  increase  on  the  more  northern  route  originally  proposed 
for  the  rail  road,  by  the  advantages  and  savings  from  directness  of 
course  and  shortness  of  distance,  as  the  principal  and  leading  person- 
ages, both  among  the  original  projectors,  and  promoters,  and  the 
present  managers  and  proprietors  of  the  rail  road,  have  repeatedly 
averred,  and  publicly  contended ;  the  principle  and  the  operation  of 
the  lifting  power  of  stationary  steam  engines,  by  which  the  rail  road 
overcomes  ascents,  and  gains  new  levels,  admit  of  an  infinitely 
greater  diveraity  and  extent  of  application  than  that  of  the  canal, 
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cireamscribed  and  limited  as  it  is,  by  water  levels,  and  are  perfectly 
practicable  and  convenient,  and  within  the  ordinary  compass  of  that 
power,  either  to  overcome  all  the  necessary  ascents  on  the  more 
northern  and  direct  ronte  first  proposed  for  the  said  rail  rc^ad ;  or  if 
what  the  complainants  designate  the  southern  and  circuitous  route, 
be  preferred  by  them,  to  assume  with  ease  and  convenience,  a  higher 
level  than  the  canal  on  that  ronte,  and  leave  the  canal  ample  verge 
and  room  between  the  rail  road  and  the  river,  there  is  no  necessary 
or  proper  connexion  or  dependence  between  the  rail  road  and  the 
river,  either  intrinsically,  as  regards  the  construction,  appendages, 
and  uses  of  the  rail  road,  or  relatively  as  regards  the  purposes  of 
intercourse,  trade,  and  commerce,  which  the  rail  road  was  designed 
to  subserve ;  whereas  the  river  is,  as  it  were,  the  life-blood  of  the 
canal ;  and  continual  access  and  frequent  communication  from  the 
one  to  the  other,  are  inseparable  from  the  very  idea  of  the  canal : 
and  lastly,  the  complainants,  before  they  took  any  step  towards  a 
change  of  their  original  route,  for  the  one  now  in  controversy,  or 
towards  any  claim  or  appropriation  of  the  latter,  or  even  contem- 
plated any  such  change,  claim  or  appropriation,  had  the  most  ample,, 
direct  and  conclusive  knowledge  and  notice  of  all  the  steps  that  had 
been  taken  to  designate  and  appropriate  this  same  route  for  the 
canal,  they  had  the  most  certain  *  knowledge  that  every  proce-  ^^ 
dure,  practicable  in  the  nature  of  things,  had  been  adopted  to  ^'■ 
consummate  and  render  effectual  such  designation  and  appropriation 
for  the  canal  route  and  site,  both  before  and  after  the  consummation 
of  the  charter  to  the  said  Canal  Company,  by  the  passage  of  the  Act 
of  Congress  confirming  it,  and  before  the  charter  to  the  Bail  Boad 
Company  was  either  enacted  or  projected ;  and  that  such  designa- 
tion and  appropriation  of  the  route  and  site  of  the  canal,  its  ascer- 
tained practicability  and  facilities  of  execution  of  that  route,  and  the 
estimates  of  its  capital  and  cost,  which  were  founded  on  the  local 
circumstances  of  that  route,  all  entered  into  the  considerations, 
motives,  and  terms  of  the  charter,  and  more  distinctly  of  the  sub- 
scription to  the  capital  stock  created  by  it ;  and  with  the  entire 
notice  and  consciousness  of  all  these  circumstances,  the  complain- 
ants, at  the  very  moment  when  they  perceived  that  the  said  Canal 
Company,  then  legally  constituted  a  body  corporate,  were  just  com- 
ing into  the  actual  fruition  of  the  right  thus  claimed  and  secured  to 
them,  took  advantage  of  their  want  of  executive  organization  to  fore- 
stall and  oust  them  of  that  right,  under  the  naked  pretext  that  the 
proprietary  right  and  title  of  the  lands  necessary  to  be  purchased  or 
condemned  of  individuals,  had  not  been  technically  vested  in  the 
the  company.  But  these  respondents  are  well  advised  by  counsel, 
that  they  may  lawfully  and  of  right  maintain  before  all  Courts  of 
law  and  equity,  and  in  all  other  places  whatsoever,  and  they  do  now 
here  maintain,  that  independent  of  any  prior  and  specific  location, 
survey,  or  appropriation,  of  any  precise  site  or  route  of  the  canal,  there 
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was  origmally  vested  in  and  guaranteed  to  the  late  Potomac  Com- 
pany, by  virtue  of  their  charter,  the  exclusive  privilege,  use  and  prop- 
erty, of  the  entire  stream,  bed  and  channel,  of  the  Biver  Potomac* 
with  its  branches  and  tributaries,  and  whatsoever  as  part,  parcel,  or 
appendage  of  the  river,  constituted  any  part  of  the  public  domain 
from  tide-water  to  the  highest  place  practicable  for  navigation  on 
the  north  branch  of  that  river ;  and  over  and  above  these,  the  prior 
^      and  exclusive  *  election,  pi«e-emption  and  appropriation,  by  the 
^'^      prescribed  modes  of  purchase  or  condemnation  from  all  the 
adjacent  lands  of  the  individual  proprietors,  all  along  the  banks,  cliffs 
and  low  grounds  contiguous  to  the  river,  and  within  the  proper 
sphere  and  compass  of  any  of  the  authorized  operations  of  the  com- 
pany, of  the  proper  ground  for  the  route  and  site  of  the  canal  or 
canals,  and  the  auxiliary  works  and  appendages  of  the  same,  and  of 
the  materials  for  the  same,  contemplated  and  authorized  by  that 
charter;  that  this  exclusive  right  and  priority  of  election,  pre-emp- 
tion and  appropriation,  extended  to  all  the  lands  of  individuals  and 
public  domains  within  the  precincts  of  any  of  the  actual  or  possible 
operations  of  the  said  company,  authorized  by  their  said  charter ;  and 
that  within  these  precincts  no  other  corporation  in  present  or  future 
existence,  nor  any  description  or  body  of  men  whatever,  collectively  or 
individually,  had  or  could  acquire  any  right  or  title,  under  any  pretence 
of  a  right  of  way,  road  or  improvement  whatsoever,  public  or  private,  in 
any  manner  to  restrict  or  confine  the  said  Potomac  Company,  or  their 
authorized  operations  under  their  charter,  to  any  one  among  any  - 
possible  number  of  locations  or  sites,  or  in  any  manner  to  diminish 
or  circumscribe  their  free  choice  and  election  of  the  same ;  far  less  to 
exclude  them  from  priority  in  the  choice  and  election  of  the  only,  or 
of  the  most  eligible,  practicable,  and  convenient,  and  still  less  of  pre- 
viously elected  and  designed  locations  or  sites,  for  the  proper  execu- 
tion of  the  works  authorized  by  their  charter.    That  all  these  rights 
and  privileges,  in  all  their  integrity,  force  and  efficacy,  have  been  and 
are  duly  and  indefeasibly  transfen^ed  to  and  vested  in  these  respond- 
ents by  virtue  of  their  said  charter,  and  of  the  surrender  and  trans- 
fer to  them  from  the  late  Potomac  Company ;  with  such  extensions 
and  modifications  as  the  terms  of  this  new  charter  and  the  extended 
and  improved  scheme  and  plan  of  the  works  thereby  authorized,  pre- 
scribe or  require.    That   inde[)endent  of  any  proprietary  righto  or 
corporate  privileges  and  immunities  specifically   derived   by   these 
^^      •  respondents  from  the  late  Potomac  Company,  all  the  rights, 
^^      privileges  and  immunities  herein  before  described  or  men- 
tioned, as  vested  in  or  guaranteed  to  the  Potomac  Company,  and  all 
the  analogous  rights,  privileges  and  immunities,  eulatged  and  modi- 
fied in  coutbrmity  to  the  scheme  and  provisions  of  the  new  charter  of 
these  respondents,  and  to  the  more  extended  and  comprehensive 
plan  of  the  works  and  improvements  thereby  authorized,  were  and 
are  indefeasibly  vested  in  and  guaranteed  to  these  respondents  by 
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the  sole  force  and  e£fect  of  their  own  charter.  That  the  charter  of 
the  said  Rail  Roa4l  Company  does  not,  and  of  right  could  not,  in  terms, 
abolish  or  take  away,  or  in  manner  diminish  or  alter,  in  the  whole  or 
in  part,  either  of  the  prior  charters  to  the  said  Potomac  Company, 
and  to  these  respondents,  or  any  of  the  corporate  rights,  privileges 
or  immunities  expressly  granted  or  necessarily  inferred  from  the  said 
prior  charters  or  either  of  them  ;  and  that  neither  of  the  said  char- 
ters, nor  of  the  franchises  thereby  created,  can  be  abolished,  taken 
away,  or  in  any  manner  altered  or  diminished  by  implication ;  even 
if  the  Legislature  of  Maryland  were  competent,  which  it  was  not, 
when  the  charter  to  the  Rail  Road  Company  was  granted,  to  pass  any 
law  or  grant  any  charter,  or  any  right,  title,  privilege  or  authority ; 
to  be  exercised  under  such  law  or  charter,  abolishing,  taking  away, 
or  materially  diminishing  the  said  prior  charters,  or  either  of  them, 
or  any  of  the  rights,  privileges  or  immunities  by  them,  or  either  of 
them,  communicated  to  and  vested  in  these  respondents.  That  the 
charter  granted  to  these  respondents,  as  well  as  that  to  the  late  Poto- 
mac Company,  being  in  the  nature  not  only  of  a  contract  between 
the  sovereign  parties  to  it  on  the  one  hand,  and  the  members  of  the 
body  corporate  thereby  created  on  the  other,  but  of  a  solemn  and 
binding  compact  between  those  sovereign  parties  themselves,  was, 
and  is,  altogether  irrepealable  and  indefeasible,  in  the  whole,  or  in 
any  part,  by  either  of  these  parties,  without  the  concurrence  of  all ; 
or  by  all  without  the  assent  of  the  corporation  in  which  the  rights, 
privileges  *  and  immunities  granted  by  such  charter,  are  vested 
and  reside.  That  the  said  charter  of  the  complainants,  and  ^^ 
the  authority  exercised,  or  pretended  to  be  exercised  under  it,  in  so 
far  as  the  same  purport,  or  are,  or  may  be  construed  and  executed 
in  derogation  of  the  corporate  rights,  privileges  or  immunities  granted 
and  vested  by  the  said  prior  charters,  or  either  of  them,  are  repug- 
nant to  the  Constitution  of  the  United  States,  and  utterly  inopera- 
tive and  void ;  and  lastly,  that  whatever  the  abstract  right  of  prior 
choice  and  election  claimed  by  these  respondents  in  other  possible 
rontes  or  sites  for  their  canal,  and  the  incidental  operations  author- 
ized by  their  charter,  the  ground  designated  for  the  route  and  site 
now  in  controversy,  has  been  eflfectually  elected  and  appropriated  by 
these  respondents  to  the  exclusion  of  the  complainants ;  of  all  which 
matters  these  respondents  crave  all  the  benefit  and  advantage  in 
this  answer,  that  they  might  or  could  have  had  in  any  form  of  equity 
pleading  whatever. 

Of  all  the  documents  of  title  under  which  the  complainants  pre- 
tend a  claim  to  the  route  and  site  in  controversy  for  their  rail 
road,  and  to  the  lands  in  controversy  as  referred  to,  and  it  is 
presumed,  filed  with  their  said  bills,  these  respondents  or  their  coun- 
sel have  only  examined  such,  as  were  filed  for  enrollment  in  the 
clerk's  office  of  Washington  County,  Maryland,  a.s  late  as  the  10th 
of  June  last,  and  the  clerk's  office  of  Frederick  County,  as  late  as  the 
3  4  G.  &  J. 
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11th  of  the  same  month ;  and  the  agreements  with  Henry  and  Fred- 
erick Bellinger,  filed  in  this  Court  with  the  complainants'  bill  against 
those  persons,  in  the  same  month ;  the  documents  so  examined,  com- 
prehend, as  these  respondents  are  credibly  and  certainly  informed, 
and  verily  believe,  the  whole  of  the  said  pass  at  and  above  the  Point 
of  Rocks,  and  some  other  of  the  like  narrow  and  difficult  passes 
on  the  route  in  controversy,  and  the  identical  route  and  site  elected, 
designated  and  surveyed  for  the  canal  as  aforesaid ;  and  as  to  all  the 
other  documents  of  title  set  up  and  pretended  by  the  complainants 

in  the  said  bills,  and  therein  refen-ed  to,  as  exhibits,  *  such 
^^  as  deeds,  agreements,  locations,  and  specifications  of  loca- 
tions, warrants  for  condemnation,  &c.  these  respondents  are  not  more 
particularly  informed  of  their  nature  or  authenticity,  than  what  they 
collect  from  the  allegations  of  the  complainants  in  their  said  bills, 
and  from  careful  inquiries  in  the  country,  into  the  nature  and  extent 
of  the  ground,  covered  by  the  claims  of  the  complainants,  in  virtue  of 
those  documents,  without  any  actual  inspection  of  the  documents 
themselves ;  and  therefore,  for  greater  certainty,  they  refer  to  the 
said  documents,  and  exhibits  themselves,  and  the  authentication  of 
the  same ;  all  of  which,  or  office  copies  of  such  of  the  same  as  have 
been  duly  recorded,  these  respondents  presume,  are,  or  ought  to  be 
filed,  as  the  exhibits  referred  to,  by  the  complainants  in  their  said 
bills.  The  ground,  which  these  documents  import,  an  intent  to  bargain 
or  sell,  or  appropriate,  or  in  any  manner  to  affect  by  location  or  con- 
demnation, and  which  the  complainants  now  claim  in  virtue  thereof, 
for  the  route  and  site  of  the  said  rail  road,  throughout  the  whole  extent 
of  that  gtound  upon  or  towards  the  line  of  the  River  Potomac, 
includes  the  identical  route  and  site  selected,  designated  and  sur- 
veyed for  the  said  canal  as  aforesaid,  and  all  the  slight  variations  of 
the  same  in  the  several  reconnoisances,  surveys,  and  locations  made 
of  the  same  as  aforesaid  ;  and  every  other  practicable  route  and  site 
for  the  canal  and  its  appendages  on  the  hither  side  of  the  river,  from 
the  Point  of  Rocks  to  Cumberland ;  or  if  there  be  any  gap  in  those 
pretended  appropriations  of  such  ground  for  the  rail  road,  where  the 
ground  designated  for  the  route  of  the  canal  is  not  covered  by  that 
claimed  under  those  documents,  it  would  be  rendered  utterly  useless 
and  impracticable  to  these  respondents,  if  the  actual  claims  of  the 
complainants  were  allowed,  but  whatever  may  be  the  local  extent  of 
the  ground  so  claimed  by  the  complainants  in  virtue  of  their  said 
pretended  locations,  and  appropriations  of  the  same,  the  complain- 
ants, in  their  said  bills,  are  understood* to  claim,  as  the  fact  is  other- 
wise certain,  that  it  comprehends  the  whole  of  the  said  pass  at 

•  and  above  the  Point  of  Rocks,  and  all  the  most  difficult  of 
*"  the  other  narrow  passes  above  described  as  on  the  route  in 
controversy;  and  without  the  possession  of  which  these  respondents 
would  be  compelled  to  abandon  the  whole  of  the  designated  route  of 
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their  canal,  without  having  left  to  them  any  practicable  route  for  the 
same  on  the  hither  side  of  the  river. 

The  gronnd  so  claimed  by  the  complainants  in  virtue  of  the  several 
titles  and  documents  referred  to  in  their  said  bills,  extends  to  the 
Biver  Potomac  itself,  comprehending  whatever  of  its  margin  and 
water  may  appertain  to  the  lands,  or  rights  of  the  individual  proprie- 
tors ;  and  in  conducting  the  said  rail  road  through  several  of  the 
narrow  and  difficult  passes  above  mentioned,  the  complainants  would 
have  to  construct  wsUls  in  the  bed  of  the  river,  in  order  to  get  the 
proper  breadth  of  their  road,  in  like  manner  as  these  respondents 
would  have  to  do  for  their  canal,  at  the  same  places ;  and  these 
respondents  have  no  doubt  it  is  the  plan  of  the  said  rail  road,  as 
devised  and  specified  by  the  engineers  of  the  complainants  to  con- 
struct such  river  walls. 

These  respondents  do  not  know,  admit  or  believe,  that  the  com- 
plainants, had  caused  any  comparative  or  experimental  examination 
of  what,  in  their  said  bills,  they  have  described  as  the  southern 
route  for  their  said  rail  road,  that  is,  of  the  route  in  controversy  from 
the  Point  of  Rocks  to  Cumberland,  or  any  part  of  it,  to  be  made,  or 
that  there  was  any  recommendation  of  that  route,  founded  on  any 
preliminary  examination  of  the  same  by  their  engineers,  when  they 
determined  upon  the  attempt,  in  direct  and  concerted  hostility  to, 
and  derogation  of,  the  rights  of  these  respondents,  to  adopt  and 
appropriate  that  route  to  themselves,  and  commenced  their  opera- 
tions in  May,  1828,  for  the  location  of  their  road  on  that  route,  and 
the  appropriation  of  the  ground  constituting  the  route  and  site  of 
the  canal  iis  aforesaid;  but  these  respondents  are  credibly  and  cer- 
tainly informed,  and  do  verily  believe,  that  without  any  previous 
examination  of  that  route  by  their  direction  and  authority, 
*  they  suddenly  despatched  their  agents,  attorneys  and  engi-      ^  * 
ueers,  some  time  about  or  after  the  middle  of  May,  1828,  (as  to  the 
precise  time  these  respondents  for  greater  certainty  refer  to  the  docu- 
ments of  title,  whether  the  deeds,  agreements  or  warrants,  exhibited 
with  the  said  bills  of  the  complainants,)  to  seize  upon  the  said  route 
by  the  means  set  forth  in  their  said  bills ;  and  that,  without  any  pre- 
vious survey,  or  examination  whatever,  of  the  route  on  their  part  or 
behalf,  they  made  their  pitch  at  once,  and  in  the  first  instance,  upon 
the  narrow  and  difficult  passes  above  described  on  that  route,  ^^  and 
wherever  the  character  of  the  ground  was  such  (according  to  the 
description  of  it  by  the  complainants  in  the  said  bills,)  as  to  leave  but 
little  choice  in  the  location  of  the  said  road,''  and  of  course,  no  choice 
in  that  of  the  canal ;  that  these  measures  were  pursued  with  the 
most  extraordinary  and  precipitant  haste ;  their  agents  riding  about 
and  ranging  the  country  with  ceaseless  activity  day  and  night,  hunt- 
ing up  the  proprietors  of  the  ground  on  the  route,  and  soliciting  from 
them  cessions  for  the  rail  road ;  and  with  such  anxious  vigilance  and 
activity,  and  celerity  of  movement,  were  all  their  operations  for  the 
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locatioD  of  the  site  of  the  rail  road,  and  for  taking  up  and  forestalling 
the  proprietary  rights  in  the  ground,  conducted  by  the  agents  of  the 
comi>lainants,  and  the  ofiicers  of  the  United  States  serv^ing  them  as 
engineers,  that  the  party  more  resembled  a  partizan  corps  meditating 
or  guarding  against  surprise,  on  the  flank  of  an  enemy,  than  persons 
engaged  in  the  ordinary  business  either  of  contract  or  of  civil  engi- 
neering. 

The  engineers  wUo  were  employed  by  the  complainants  on  that 
service  were  enabled  to  perform  such  of  the  said  operations  as  fell  to 
their  share,  (and  they  were  not  confined,  as  these  respondents  are 
credibly  informed  and  believe,  to  operations  within  the  ordinary 
sphere  of  engineers,  either  civil  or  military,  but  extended  to  solicita- 
tions and  negotiations  with  the  individual  proprietors  for  cessions  of 
their  lands,)  with  so  much  the  more  ease  and  despatch,  as  most  of 
^  them  had  before  been  attached  to  the  said  board  of  *  internal 

^^  improvement,  and  actually  engaged  under  the  direction  of 
that  board  in  the  reconnoisances  and  surveys  of  the  route  of  the 
Chesapeake  and  Ohio  Canal,  and  in  making  up  the  memoirs,  topo- 
graphical descriptions,  drawings,  maps  and  profiles  of  the  route  and 
plan  of  the  canal  as  above  stated,  of  which  or  of  the  geographical 
and  topographical  details  and  information  derived  from  which  they 
made  free  and  frequent  use  (as  these  respondents  are  further  credi- 
bly informed  and  verily  believed,)  in  their  locations  of  the  said  rail 
road  upon  the  said  route ;  and  these  respondents  have  the  strongest 
reason  to  think  and  believe,  and  do  verily  think  and  believe  that  the 
complainants  were  urged  to  the  instant  commencement  of  these  ope- 
rations, and  to  the  extraordinary  haste  and  precipitancy  with  which 
they  pursued  them,  entirely  by  the  near  prospect  which  they  per- 
ceived of  an  organized  board  of  president  and  directors  for  the  effi- 
cient management  of  the  affairs  of  the  said  Canal  Company,  and  by  a 
design  to  forestall  and  defeat  the  expected  operations  of  that  board, 
to  secure,  by  purchase  or  condemnation,  the  ground  already  desig- 
nated and  selected  tor  the  route  and  site  of  the  canal. 

In  further  confirmation  of  what  these  respondents  have  already 
averred,  the  full  and  detailed  knowledge  and  notice  of  the  long 
standing,  authentic  and  notorious  election  and  appropriation  of  the 
route  and  site  in  controversy  for  the  canal,  and  of  all  the  steps  that 
have  been  taken  to  mark  it  out,  and  set  it  apait  for  that  purpose, 
and  how  completely  it  had  been  incorporated  and  identified  with  the 
whole  scheme  and  plan  of  the  canal ;  with  which  knowledge  and  no- 
tice, the  complainants,  and  their  agents  and  engineers,  commenced 
and  carried  on  all  their  said  operations  to  counteract  and  defeat  these 
respondents  in  the  fulfilment  of  the  great  public  and  beneficial  ends 
and  objects  of  their  institution ;  and  in  order  more  clearly  to  illus- 
trate the  inequitable  use  and  application  made  of  such  knowledge, 
which,  instead  of  serving  as  a  protection  to  rights,  the  existence  of 
which  is  communicated,  was  laid  hold  of  and  used  to  overreach  and 
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•  defeat  those  rights ;  and  how  anscrapuloiisly,  in  other  re-  ^ 
spects,  the  xeiy  instruments  and  means  dedicated  to  the  ad-  '^^ 
vancement  and  execation  of  the  scheme  of  the  canal,  have  been  con- 
verted into  the  instruments  and  means  of  the  most  deadly  attempts 
against  its  vital  interests,  and  the  interests  of  the  ideuticHl  parties, 
who  have  provided  those  same  instruments  and  means,  and  lent  the 
aid  of  them  to  the  complainants  for  a  very  different  purpose ;  these 
respondents  say,  that  of  the  nine  delegates  from  Baltimore  to  the 
said  Canal  Convention  in  December,  1826,  eight  of  them  were  prom- 
inent and  active  members  of  the  said  meeting  at  the  City  of  Balti- 
more, when  the  project  of  the  said  rail  road  was  set  on  foot,  and  of 
the  committees  appointed  by  that  meeting;  and  six  of  those  eight 
actually  attended  the  said  convention,  and  took  part  in  its  delibera- 
tions and  proceedings,  as  will  more  particularly  and  at  large  appear, 
by  a  reference  to  the  above  mentioned  proceedings  of  the  said  Balti- 
more meeting  and  Canal  Convention,  one  of  them  was  ap[>ointed  the 
president  of  the  said  Rail  Road  Company  at  their  first  election,  and 
has  ever  since  continued  so ;  and  was  also  appointed  by  the  Execu- 
tive of  Maryland,  one  of  the  commissioners  to  open  the  subscription 
books  for  the  capital  stock  of  the  said  Canal  Company ;  and  others 
of  the  said  delegates  were,  it  is  believed,  appointed  directors  of  the 
said  Rail  Road  Company ;  that  the  board  of  engineers,  officiating  for 
the  said  Rail  Road  Company,  was  always,  and  yet  is  in  part  com- 
posed, and  their  corps  of  field  engineers  was  always,  and  yet  is  en- 
tirely composed  of  officers  belonging  to  the  several  corps  of  engineers, 
and  of  the  army  of  the  United  States,  and  of  the  civil  engineers  in 
the  service  of  the  United  States ;  all  of  whom  were  lent  bj'  the  gov- 
ernment of  the  United  States  to  the  complainants,  to  perform  the 
scientific  operations  necessary  to  execute  their  then  supposed  plan 
of  a  rail  road ;  and  it  is  understood  the  complainants  enjoy  the  ser- 
vices of  these  engineers  at  public  expense;  that  any  idea  of  inter- 
ference between  the  rail  road  and  the  canal,  was  then,  and  ever  after, 
till  the  above  *  mentioned  intelligence  reached  and  surprised 
the  Secretary  of  the  Treasury  in  June  last,  the  remotest  imagi-  ^^ 
nable  from  the  mind  of  the  government,  and  was  necessarily  known 
to  the  complainants  to  be  so;  that  of  the  various  descriptions  of 
engineers,  so  borrowed  by  the  complainants  from  the  public  service, 
six  had  been  before  employed  and  actively  engaged  under  the  above 
mentioned  board  of  internal  improvement  in  the  identical  reconnoi- 
sance,  surveys,  &c.  &c.,  of  the  route  of  the  Chesapeake  and  Ohio 
Ganal,tin  the  years  1824, 1825  and  1826,  communicated  by  the  Presi- 
dent to  Congress,  and  published  as  above  mentioned ;  all  which  will 
more  particularly  and  at  large  appear  by  reference  to  the  already  re- 
cited reports  of  the  said  board  of  internal  improvement ;  and  to  the 
annexed  document,  certified  from  the  War  Department  of  the  United 
estates,  containing  the  roll  of  the  engineers  detached  from  the  public 
service  for  the  service  of  the  complainants,  with  the  orders  from  the 
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chief  eDgineer  of  the  United  States  to  the  three  principals  among^ 
them  ;  and  also  the  roll  of  the  various  engineers  in  the  service  of  the 
United  States,  constituting  the  said  board  of  internal  improvement^ 
and  its  assistants,  and  the  corps  of  engineers,  of  various  classes  actu- 
ally employed  under  the  direction  of  that  board  in  the  various  recon- 
noisances,  surveys,  &c.  &c.  of  the  route  of  the  Chesapeake  and  Ohio 
Canal. 

Now  these  respondents,  as  further  advised  by  their  counsel,  and 
further  answering,  say,  that  by  the  pretensions  set  up  by  the  com- 
plainants in  their  said  bUls  to  oust  and  deprive  these  respondents  of 
the  route  and  site  for  their  canal,  here  in  controversy,  and  to  intrude 
the  said  rail  road  upon  the  same  by  the  retrospective  operations  and 
effect  of  the  rail  road  charter,  or  any  other  statute  of  Maryland,  or  of 
any  other  State,  and  in  virtue  of  the  pretended  authority  which  the 
complainants  assert  and  exercise  under  the  said  State,  and  their 
charter  from  the  same,  as  set  up  and  asserted  in  their  said  bills, 
there  is  now  here  drawn  in  question  the  construction  of  the  Consti- 
-^  tution  of  the  United  States,  and  *  especially  of  that  clause  of 
^'  the  same,  whereby  it  is  ordained  and  established,  that  no 
State  shall  pass  any  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts ;  and  of  the  several  statutes  of  the  United  States, 
to  wit,  the  Act  of  Congress,  passed  on  the  30th  April,  1824,  appro- 
priating thirty  thousand  dollars  for  the  purpose  of  procuring  the 
necessary  surveys,  maps,  plans  and  estimates,  upon  the  subject  of 
roads  and  canals,  &c.;  the  Act  of  Congress,  passed  on  the  3d  March, 
1825,  confirming  an  Act  of  the  Legislature  of  Virginia,  incorporating 
the  Chesapeake  and  Ohio  Canal  Company,  and  an  Act  of  the  State 
of  Maryland  confirming  the  said  Act  of  Virginia,  &c.;  the  Act  of 
Congress  passed  on  the  23d  May,  1828,  to  amend  and  explain  the 
two  last  mentioned  Acts  of  Maryland  and  Virginia,  &c.;  and  the  two 
Acts  of  Congress  passed  on  the  24th  May,  1828,  the  one  authorizing 
a  subscription  to  the  stock  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, the  other  enlarging  the  powers  of  the  several  corporations  of 
the  District  of  Columbia,  and  for  other  purposes;  under  which  said 
clause  of  the  Constitution  of  the  United  States,  or  under  such  other 
clause  or  clauses,  and  provisions  of  the  same,  as  apply  to  and  operate 
on  the  case,  and  under  which  said  statutes  of  the  United  States,  or 
under  such  of  them,  and  such  parts  of  them,  as  apply  to  and  operate 
on  the  case,  these  respondents,  in  virtue  of  their  aforesaid  charter, 
and  of  the  several  statutes  and  Acts  of  Virginia,  Maryland,  and  the 
United  States,  constituting  such  charter,  or  altering  or  amending 
the  same,  or  anywise  relating  to  the  same,  and  in  virtue  of  the  rights 
and  interests  thereby,  and  by  the  authority  of  the  same,  vested  in 
these  respondents,  do  now  here  before  this  Court,  set  up  and  claim 
their  prior  and  preferable  title,  right  and  privilege  to  construct  their 
said  canal,  and  its  incidental  works  and  appendages,  on  the  precise 
route  and  site  designated  for  them  sis  aforesaid,  and  now  in  oontro* 
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versy;  and  to  appropriate  by  the  prescribed  modes  of  parchase  or 
condemuation,  the  lands  and  tenements  in  controversy,  on,  and  near 
that  route  and  site,  and  through  which  the  said  canal  *  is  in- 
tended  to  becondacted,  and  the  necessary  materials  found  on  ^'^ 
such  lands  for  the  construction  of  the  said  canal  and  it-s  incidental 
works  and  appendages ;  and  these  respondents  do  now  here  set  up 
and  claim  before  this  Court,  under  the  Constitution  and  statutes  of 
the  United  States  aforesaid,  and  in  virtue  of  the  rights,  interests  and 
authority,  by  force  of  the  said  statutes,  and  of  the  other  laws  afore- 
said, vested  in  these  respondents,  an  exemption  of  such,  their  prior 
and  preferable  title,  right  and  privileges  aforesaid,  from  the  operation 
and  effect  of  the  charter  granted  to  the  complainant's  as  aforesaid, 
and  of  the  pretended  authority  set  up,  asserted,  and  exercised  under 
the  same  as  aforesaid ;  and  from  all  diminution  and  interference, 
under  pretence  of  such  charter  or  authority ;  and  there  is  in  like 
manner,  now  here  drawn  in  question,  the  validity  of  the  statute  of 
Maryland  incorporating  the  Baltimore  and  Ohio  Rail  Road  Company, 
and  of  the  pretended  authority  so  set  up,  asserted  and  exercised  by 
the  complainants  under  that  statute,  in  so  far  as  that  statute,  or  that 
authority  has  been,  is,  or  may  be  held  or  construed,  set  up,  asserted, 
or  exercised  to  operate  any  revocation,  dipiinution,  alteration  or  in- 
terference of,  or  with  the  prior  and  preferable  title,  right  and  privi- 
lege so  set  up  and  claimed  by  these  respondents  as  aforesaid,  or  in 
any  manner  to  set  up  and  assert  any  adversary  title,  right  or  privi- 
lege, or  the  pretence  of  such  in  the  complainants ;  the  said  statute 
and  the  said  authority,  so  set  up,  asserted  and  exercised  under  the 
same  by  the  complainants  aforesaid,  being  so  far,  and  to  every  such 
intent  and  purpose  as  aforesaid,  repugnant  to  the  Constitution  of 
the  United  States ;  of  all  which  matters  these  respondents  crave  all 
the  benefit  and  advantages  in  this  answer,  that  they  might  or  conld 
have  had  from  any  form  of  averment,  or  from  any  form  or  mode  of 
equity  pleading  whatever. 
The  general  replication  was  filed  to  the  answer. 

•  Bland,  C.  afterwards,  on  the  21st  of  July,  1829,  with  the  ^ 
consent  of  parties,  ordered,  that  the  three  bills  be  consolidated,  ^•* 
and  that  the  auswer  filed  on  the  16th  of  M^y  last,  be  received  as  an 
answer  to  said  three  bills  so  consolidated,  subject  to  all  just  excep- 
tions. 

And  on  the  24th  of  September,  1829,  on  the  motion  to  dissolve  the 
injunction,  he  passed  the  following  order. 

The  motion  for  the  dissolution  of  the  injunction  heretofore  granted 
in  this  case,  standing  ready  for  hearing,  the  matter  was  opened,  and 
the  argument  commenced  by  the  solicitors  of  the  parties,  on  the  21st 
of  July  last,  and  continued  until  the  6th  of  August,  following ;  when 
permission  was  given  to  add,  by  way  of  notes,  some  remarks  upon  such 
new  matters  as  had  not  been  presented  in  the  opening,  on  the  part 
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of  the  plaiDtiffs.  Whereupon  a  kind  of  soppleroeutal  argument  in 
writing,  was  prepared  on  each  side,  which,  with  the  pleadings  and 
their  exhibits,  amounting,  on  the  part  of  the  defendants,  to  a  very 
large  mass,  were  submitted  on  the  19th  of  August  last ;  since  that 
time,  I  have  read  the  proceedings,  and  maturely  considered  the 
whole  case. 

It  appears  that  the  plaintiffs,  by  their  Act  of  incorporation,  were 
authorized,  for  the  purpose  of  making  the  contemplated,  road,  to 
enter  u()on,  use  and  excavate,  any  land  which  might  be  wanted  for 
the  site  of  their  road,  or  its  necessary  works ;  and  to  enable  them 
to  acquire  a  complete  legal  title  to  such  land  upon  making  compen- 
sation for  it,  they  were  authorized  to  agree  with  the  owner  for  the 
purchase  of  it ;  or  if  he  were  unwilling  or  incompetent  to  sell,  or  out 
of  the  county  in  which  the  property  wanted,  might  lie,  they  were 
authorized  to  obtain  a  warrant  for  having  it  valued  and  condemned 
to  them  in  the  mode  prescribed ;  under  these  powers,  they  proceeded 
to  enter  upon  the  lands  along  the  route  they  have  described,  as  the 
site  of  their  road  thus  located ;  and  to  procure  a  complete  legal  title 
to  those  lands,  they  agreed  with  the  owners  of  some  part^,  for  a 
legal  conveyance,  and   had  sued  out  warrants  for  the  purpose  of 

^  obtaining  a  legal  *  title  to  other  parts  thereof,  in  that  way. 
^^  That  neither  the  Potomac  Company,  (a  body  politic  in  exist- 
ence at  the  time  the  plaintiffs  filed  their  bill,  and  who  were  made  de- 
fendants to  it,  but  who  have  since  been  dissolved,)  nor  the  present 
defendants,  had  ever,  in  any  manner,  acquired  any  title  to  the  lands 
over  which  the  plaintiffs  had  located  their  road;  and  that  these 
defendants  had  notwithstanding,  attempted,  and  were  about  to 
obtain  a  legal  title,  in  the  modes  authorized  by  their  Act  of  incorpo- 
ration, for  the  identical  same  lands  so  entered  upon,  agreed  for,  or 
about  to  be  condemned  by  the  plaintiffs.  By  which  means  they 
would  be  enabled  to  interfere,  very  injuriously,  with  the  rights  of 
the  plaintiffs,  and  involve  them  in  great  difficulties.  To  prevent 
which,  the  plaintiffs  prayed  an  injunction,  which  was  accordingly 
granted. 

The  equity  arising  out  of  these  facts,  may  be  expressed  to  this 
effect:  Where  two  or  more  are  allowed,  by  law,  to  purchase  and 
acquire  a  title  to  lands,  fpon  certain  conditions,  and  according  to  a 
prescribed  mode  of  proceeding,  he  who  does  the  first  requisite  act 
for  that  purpose,  shall  not  be  hindered  in  his  further  progress; 
because  the  law  has  thus  held  out  a  pledge,  that  no  one  else  shall  be 
permitted  after  that,  so  to  interpose  any  obstacles,  or  to  arm  himself 
with  a  formal  legal  title,  by  means  of  which  he  may  be,  at  least, 
enabled  to  litigate  and  embarrass,  if  not  to  overthrow,  the  right  of 
him  whose  title  had  been  thus,  first  begun.  To  refuse  an  injunction, 
in  such  a  case,  against  an  impertinent  and  wrongful  intruder  upon 
an  inchoate  title,  which  at  common  law  is  altogether  defenceless. 


CANAL  CO.  vs.  RAIL  ROAD  CO.— 4  G.  &  J.  41 

would  be  to  stand  by,  and  openly  tolerate  a  race  for  the  means  and 
weapons  of  litigation  and  strife. 

Bat  the  principles  ai)on  which  this  iujanction  i^ests,  ninst  be 
familiar  to  every  one,  at  all  acquainted  with  the  origin  of  land  titles 
in  Maryland.  A  title  to  land  may  be  obtained  from  the  State 
through  the  land  office,  among  other  modes,  either  under  a  common, 
or  a  special  warrant ;  bat  when  the  legal  title  has  been  perfected 
under  either,  it  relates  back  •  to  the  date  of  the  special  war- 
rant,  or  the  date  of  the  certificate  of  survey,  by  which  the  ^^ 
particular  parcel  of  land  was  designated,  as  that  first  act  distinctly 
manifesting  an  intention  to  purchase  that  land  so  specified.  After  the 
taking  of  which  first  step  toward  a  purchase,  equity  forbids  any  one 
else  from  interfering;  and,  if  another  person  does  attempt  to  intrude, 
be  may  be  restrained  in  a  summary  way,  by  a  caveat  in  the  land 
office.  The  object  of  the  caveat,  as  of  the  injunction,  in  this  instance, 
is  to  prohibit  the  defendant  from  obtaining  that  to  which  he  can  have 
no  just  claim,  and  to  prevent  him  from  providing  himself  with  the 
means  of  mischievous  controversy.  Upon  these  principles,!  granted 
the  injunction  in  this  ca^e ;  and  I  still  feel  satisfied  that  it  wa«  cor- 
rectly granted. 

The  defendants,  by  their  answer,  have  not  denied,  nor  even  ques- 
tioned any  of  those  facts  upon  which  the  plaintiff's'  injunction  reposes ; 
those  facts  are  all  of  them  admitted,  or  not  being  denied,  are  now  to 
be  taken  as  true.  But  the  defendants,  taking  an  extensive  range,  have 
gathered  together  and  condensed  in  their  answer,  a  great  mass  of  facts 
and  circumstances,  showing,  as  they  say,  the  notoriety  of  the  public 
and  early  dedication  of  the  ground  in  question,  to  the  purposes  of  a 
canal;  and  they  allege  that  there  are  numerous  passes  between  the 
tide  and  Cumberland,  where  the  Potomac  breaks  through  the  numer- 
ous ridges,  mountains,  and  rocky  precipices,  where  it  is  hemmed  in 
by  rocky  and  high  banks,  with  a  very  narrow  space  between ;  which 
narrow  passes  being  wholly  taken  up  by  the  rail  road,  leaves  no  room 
for  the  canal  to  be  constructed  on  the  same  side  of  the  river,  but  at 
enormous  expense,  and  which,  in  fact,  produces  such  difficulties  as 
to  endanger  their  whole  project.  These  allegations,  and  their  whole 
case,  as  they  state,  are  deducible  from  a  multitude  of  acts,  proceed- 
ing, and  papers,  which  they  have  exhibited  as  a  part  of  their 
answer;  and  all  of  which  they  aver  to  be  public  and  authentic  docu- 
ments. In  this  manner  they  introduce  a  case,  which,  as  they  allege, 
is  so  sustained,  that  the  Court  must  *  take  judicial  notice  of  » ^ 
the  facts  of  which  it  is  composed ;  and  those  facts  being  so  ^^ 
noticed,  they  give  rise  to  a  countervailing  equity,  which  avoids,  dis- 
places, and  altogether  overrules  every  equity  upon  which  the  plain- 
tiffs can  rely ;  and  therefore  they  argue,  that  the  Court  may  with 
as  much  propriety,  be  called  on  now  to  dissolve  the  injunction  in 
their  case,  so  made  out,  as  if  they  had  shown  a  public  Act  of  the 
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General  Assembly,  the  operation  of  which,  displaced  the  equit}',  or 
wa«  incompatible  with  the  further  continuance  of  this  injunction. 

There  are  some  distinctions  and  principles  which  it  will  be  useful 
to  recall  to  our  recollection,  and  constantly  to  bear  in  mind,  in  order 
to  a  more  perfect  understanding  of  this  case.  When  speaking  of  a 
Court  of  common  law,  or  of  its  proceedings  and  powers,  a  distinction 
is  always  made  l)etween  fact  and  law ;  and  much  is  said  in  the  books 
which  treat  of  their  proceedings,  of  this  distinction;  and  it  is  shown^ 
that  in  some  instances,  tact  and  law  are  inseparably  blended.  The 
difficulties  with  which  those  Courts  have  to  contend,  as  to  where,  and 
how,  the  line  should  be  drawn  between  fact  and  law,  arises,  for  the  most 
l»art,  from  the  peculiarity  of  their  constitution.  They  are  always 
constituted  of  two  distinct  branches,  the  Judge,  and  the  jury ;  to 
the  Judge  alone  belongs  the  right  to  decide  on  the  law ;  and  the 
jury  is  only  charged  with  the  duty  of  finding  the  fact.  All  legal 
rules  involve  both  law  and  fact;  because  the  rule  it>self  is  either 
declare<1  to  be  only  applicable  to  a  certain  state  of  facts,  or  it  is  one 
which  is  assumed  as  always  arising  out  of  some  particular  fact. 
Every  law  is  then  nothing  more  than  the  incident,  or  consequence, 
annexed  to  a  particular  combination  of  facts,  ex  facto  oritunjus — 1 
Stark.  Ev.  406;  3  Atk.  36.  In  speaking  of  the  proceedings  in  a  Coart 
of  Chancery,  the  same  distinction  is  made,  and  exists  precisely  in  the 
same  way,  and  to  the  same  extent  in  all  respects.  The  phrase  is 
changed,  and  nothing  more ;  we  do  not  here  speak  of  the  distinction 
between  fact  and  law;  but  of  that  between  fact  and  equity;  except- 
^^  iug  only  so  far  as  a  reference  •  is  made  to  the  diflPerent  consti- 
^  ■  tntion  of  the  tribunals,  the  sense  and  meaning  of  the  two 
expressions  are  exactly  the  same,  to  all  intents  purposes.  And  if 
the  Chancellor  were  to  have  associated  with  him,  a  jury  for  the  pur- 
pose of  finding  the  facts,  leaving  him  only  to  decide  upon  the  equity, 
the  same  kind  of  difficulties  would  arise,  and  a«  often,  in  this  Court, 
iis  to  the  proper  distinction  l)etween  fact  and  equity,  as  between 
fact  and  law,  in  a  Court  of  common  law. 

In  the  cavse  of  Salmon  vs.  Cla/fgetf  I  endeavored  to  explain  the  prin- 
ciples by  which  this  Court  had  been,  and  would  continue  to  be  gov- 
erned in  relation  to  motions  for  dissolving  injunctions.  I  stated  that 
there  was,  or  in  many  cases  might  be,  a  very  c  ear  distinction  drawn 
between  the  facts  composing  the  case  on  which  the  injunction  rested, 
and  those  making  up  the  whole  case  of  the  bill  on  which  the  relief 
was  prayed  :  and  the  case  [)resented  by  the  answer,  including  as  well 
the  facts  set  forth  in  avoidance  of,  as  those  which  are  responsive  to 
the  bill.  In  a  word,  that  as  the  equity  arising  out  of  each  combina- 
tion of  facts,  as  its  incident,  must  vary  as  the  combination  of  facts 
essentially  varied,  it  became  necessary  to  determine  what  was  that 
combination  of  facts  to  which  the  Court  must  confine  itself,  on  amo- 
tion to  dissolve  the  injunction ;  and  I  then  declared,  that  it  must  con- 
fine itself  exclusively  to  the  ca.se,  or  combination  of  facts  set  forth  in 
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the  bill,  oat  of  which  the  equity  of  the  injanctioD  arose,  aud  to  the 
answer  of  the  defendants  to  those  facts.  Through  the  whole  of  the 
explanation  of  this  snbject  in  that  case,  I  took  it  for  granted,  that 
the  distinction  between  fact  and  equity  wa«  perfectly  understood,  and 
constantly  attended  to;  because  it  was  a  common,  substantial  and 
elementary  one.  I  was  the  more  particular  in  the  explanation  of  the 
peculiar,  and  often  circumscribed  nature  of  the  case  on  which  the  in- 
jnoction  rested,  because,  as  I  there  showed,  the  loose  and  general 
expressions  of  the  English  books  upon  this  subject,  however  well 
adapted  to  the  course  of  proceeding  in  that  country,  by  no  means 
conveyed  •  a  correct  notion  of  the  principles  by  which  this  ^^ 
Court  was  governed ;  and  because  I  perceived  that  although  ^^ 
the  New  York  adjudications,  which  are  highly  respected  here,  had  in 
some  cases,  laid  down  the  rule  hh  it  prevails  here,  and  had  declared 
it  to  be  according  to  the  reason  of  the  thing;  1  Boplc.  276;  4  Johns. 
C,  Rep.  499 ;  yet  they  had  in  other  cases,  apparently  deviated  from 
it;  7  John.  C.  Rep,  323',  and  also  because,  the  no  less  highly  respecta- 
ble decisions  of  Virginia,  had  sanctioned  a  course  of  proceedings  in 
that  State,  which  was  wholly  unlike  ours,  aud  as  it  seemed  to  me, 
unsuitable  to  the  constitution  of  this  Court.    1  Ben.  and  Mun.  8. 

In  this  case  much  has  been  said  about  the  injunction  granted  by 
the  County  Court  of  Washington,  That  case,  as  I  have  repeatedly 
declared,  has  no  sort  of  necessary  connection  with  this.  The  wrong 
complained  of  here,  is  the  fact  of  the  defendants  endeavoring  to 
purchase  certain  land  which  the  plaintiffs  were  about  to  purchase, 
and  to  which  they  had  previously  begun  to  acquire  a  legal  title. 
Now,  J  have  not  perceived  from  the  pleadings  in  the  case,  or  been 
able  to  gather  from  the  arguments,  that  this  matter  of  controversy 
is  in  any  way  involved  in  that  suit,  or  that  any  judgment  I  can  pro< 
nonnce  in  this  case,  can  in  any  manner  bring  this  Court  in  collision 
with  the  Washington  County  Court.  There  was,  in  truth,  no  neces- 
sity to  have  made  the  slightest  allusion  to  the  suit  in  that  County 
Court;  but  since  that  suit  has  been  fully  and  specially  referred  to  in 
this  bill,  I  will  here  take  occasion  to  remark,  that  this  case  has  been 
thus  made,  to  afford  an  example  of  the  distinction,  J  endeavored  to 
illustrate  in  the  case  of  Salmon  vs.  Clagget,  between  the  case  on 
which  the  injunction  rests,  and  the  whole  case  of  the  bill  upon  which 
it  prays  relief.  Here  the  plaintiffs  state  themselves  to  be  purchasers 
who  had  taken  the  first  requisite  step  towards  completing  their  pur- 
chase, and  were  going  on  to  do  so,  when  these  defendants  stepped 
in,  and  were  attempting  to  take  the  bargain  from  them,  or  to  put 
themselves  in  a  condition  to  contest  their  •complete  title 
when  it  should  be  obtained.  So  far  the  facts  were  necessary  ^^ 
to  this  injunction.  The  plaintiffs  then  introduce  all  the  circum- 
stances of  the  County  Court' injunction  and  suit.  Now,  those  facts 
could  be  of  no  service  to  them,  as  a  basis  for  the  injunction  asked  for 
here;  but  at  the  final  hearing  they  might  have  been  of  use,  as  a  re- 
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ply  to  a  charge  of  laches  in  not  going  on,  with  due  diligence,  to  per- 
fect the  legal  title  they  had  begun,  had  it  been  alleged  in  the  answer 
that  they  were  unworthy  of  relief,  because  of  any  such  negligence, 
since  that  County  Court  injunction  would  have  stifticiently  accounted 
for  the  delay,  and  prevented  its  being  thence  inferred,  that  the  plain- 
tiffs had  tacitly  abandoned  their  incipient  title.  For  that  purpose, 
and  as  showing  why  those  plaintiffs  should  be  restored  to  those  ad- 
vantages, which  they  ought  to  have  been  allowed  to  derive  from 
their  first  step  toward  a  complete  title,  when  that  injunction,  if  at 
all,  should  have  been  withdrawn,  so  as  to  allow  them  to  proceed,  are 
the  only  modes  in  which  any  thing  that  is  said  about  the  County 
Court  suit  can  have  any  bearing  upon  this  case ;  and  in  this  way,  it 
furnishes  an  example  in  this  suit,  of  the  difference  between  the  case 
of  the  injunction  and  that  case,  every  part  of  which  might  have  been 
necessary  to  give  a  sufficient  foundation  for  the  relief  prayed. 

In  the  consideration  of  a  motion  to  dissolve  an  injunction,  on  the 
coming  in  of  the  answer,  it  is  essentially  necessary  that  these  distinc- 
tions should  be  constantly  borne  in  mind ;  and  that  we  should  be 
<5very  way  careful,  not  to  confound  the  equity  and  merits  of  the  case 
with  that  combination  of  facts  of  which  the  case  is  composed,  and 
which  gives  rise  to  the  equity  upon  which  the  injunction  reposes. 
These  distinctions  are  our  chief  or  only  guides  through  the  mazes  of 
the  numerous  and  various  allegations,  averments,  and  arguments, 
which  each  one  of  the  parties  may  introduce  into  the  pleadings  by 
which  he  exhibits  his  case  to  the  Court.  In  a  Court  of  common 
law,  as  regards  the  rights  of  the  Judge  and  jury,  there  may  often  be 
much  difficulty  in  distinguishing  between  fact  and  law  ;  but  here, 
^  and  in  cases  of  this  *  kind,  the  distinction  between  fact  and 
^"  equity  being  deduced  from  the  pleading,  is  much  more  easily 
drawn.  The  allegations  of  the  pleadings,  so  far  as  regards /octo,  are 
offered  as  by  a  witness  giving  testimony.  The  averments  of  fact  in 
an  injunction  bill  are  sworn  to,  as  by  a  witness,  to  cause  the  Court  to 
believe  in  their  truth ;  and  so  believing  in  them,  to  perceive  the  inci- 
dent equity  arising  therefrom,  which  will  authorize  the  granting  of 
an  injunction.  And  a  defendant  is  bound,  and  may  be  forced  to 
make  answer,  on  oath,  to  all  the  facts  so  stated  in  the  bill;  he  re- 
sponds, in  many  res|)ects,  as  a  witness ;  and  his  answer  is  evidence 
o{  facts,  not  of  equity;  consequently,  if  the  pleadings  in  Chancery 
are  taken,  as  they  certainly  may  be  to  this  purpose,  as  the  declara- 
tions of  witnesses  testifying  to  facts,  the  distinction  between  what 
must  be  regarded  as  /ooto,  and  what  as  equity,  in  a  bill  or  answer, 
will  be  seen  in  a  clear  and  striking  point  of  view.  A  party  speaking 
only  as  a  witness,  cannot  be  said  to  alter,  or  cause  belief  in  any  princi- 
ples of  equity,  by  making  oath  to  their  existence,  since  they  are  an- 
nexed to,  and  made  incidents  beyond  his  control,  of  certain  combina- 
tions of /aote;  and  the  Court  is  bound,  in  the  most  emphatic  sense,  to 
take  notice  of  all  such  principles  without  proof.  Therefore,  on  a  motion 
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to  dissolre  an  injanction,  the  best  test  of  what  are  properly  aver- 
ments of  fact,  in  a  bill  or  answer,  is,  whether  they  are  such  matters 
as  a  witness  might  be  called  on  to  prove,  or  the  truth  of  which  must 
be  established  by  evidence,  to  enable  the  Court  to  act;  if  they  are 
not,  then  they  are  either  sheer  principles  of  equity,  or  some  of  those 
public  and  established  facts,  such  as  the  constitutionally  appointed 
day  of  the  meeting  of  the  General  Assembly,  or  the  like,  of  which 
the  Court  is  bound  to  take  judicial  notice  without  any  proof  what- 
ever. 

The  defendants,  in  support  of  the  position,  that  their  case  is  sub- 
stantially made  up,  only  of  such  matters  of  which  the  Court  is  bound 
to  take  notice,  relied  upon  1  Stark.  Ev.  166.  But  the  subject  there 
treated  of,  can  have  no  manner  of  relation  to  this  case,  9^  it  now 
stands  upon  this  motion.  Here  *  the  position  taken  is,  that  no 
proof  of  any  kind  can  be  required ;  there,  the  inquiry  is,  con-  ''* 
oeming  the  public  written  intruments  of  evidence;  the  forms  with 
which  they  must  be  clothed  to  entitle  them  to  be  received  as  such^ 
and  of  the  nature  of  the  matter,  of  which  they  may  be  deemed  suf- 
ficient proof.  No  one  will  question  the  soundness  of  the  general 
principle  there  laid  down.  It  amounts  to  no  more  than  thiis,  that  the 
acts  of  the  whole  Government,  or  any  one  of  its  departments,  may 
be  shown  by  giving  in  evidence  those  papers  and  documents  which 
are  the  usual  and  established  forms  by  which  it  exercises  or  manifests 
the  powers  belonging  to  it.  In  England,  the  king  alone  declares 
war;  and  therefore,  a  royal  proclamation  to  that  effect,  is  there  held 
to  be  sufficient  evidence  of  a  state  of  war;  in  this  country.  Congress 
alone  can  declare  war,  and  hence,  here  no  instrument  short  of  an 
Act  of  Congress,  can  be  deemed  sufficient  evidence  of  the  United 
States  having  placed  themselves  in  a  state  of  war.  This  principle  of 
evidence  may,  perhaps,  be  considered  as  alike  applicable  to  all  coun- 
tries. But  the  showing  that  such  certain  papers  and  proceedings 
may  be  used  as  evidence,  for  any  purpose,  by  no  means  sustains  the 
position,  that  the  Court  is  bound  to  take  notice  of  them  as  public 
and  authentic  documents.    2  Camp.  44. 

The  genera]  principle,  as  illustrated  by  the  authority  relied  on, 
applies  only  to  the  inquiry,  what  is  proper  and  sufficient  evidence  of 
certain  facts  T  The  question  here  is,  not  as  to  the  nature  or  the 
instruments  of  evidence,  but  whether  the  case,  or  the  facts  are  such, 
of  which  no  proof  whatever  is  required ;  because  of  their  belongings 
to  that  class  of  matters  of  which  theOourt  is  bound  to  take  notice. 
The  position  taken  by  the  defendants,  repudiates  all  proof;  they 
aver,  that  their  case  is  made  up  of  that,  which  gives  them  a  full  dis- 
pensation 'from  the  necessity  to  produce  proof  of  any  description; 
and  therefore,  they  invite  the  Court  so  to  look  upon  it,  to  sanction 
the  truth  of  every  part  of  it,  and  to  act  accordingly. 

*  I  take  it  to  be  clear,  that  as  to  all  those  facts  and  circum- 
stances  of  which  the  Court  is  bound  to  take  notice,  on  a      ^^ 
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motion  to  dissolve  an  injunction,  the  parties  stand  before  it  in  the 
same  situation,  as  that  in  which,  a  dissolution  is  asked  for,  on  the 
ground  that  the  facts  set  forth  by  the  bill,  give  rise  to  no  equity 
upon  which  an  injunction  ought  to  be  granted.    It  is  a  well  estab- 
lished principle  in  equity,  as  well  as  at  law,  that  a  plaintiff  can  only 
obtain  relief  upon  the  strength  of  his  own  claim,  and  not  upon  the 
weakness  of  that  of  his  adversary ;  and  therefore,  if  it  should  appear 
that  the  facts  as  stated  in  the  bill,  looking  to  it  alone,  gave  rise  to  no 
equity,  it  is  very  certain,  that  the  injunction  would  be  dissolved, 
whether  the  defendants  had  answered  or  not,  or  however  imperfectly 
they  might  have  answered.    Let  it  then  be  supposed,  that  an  in- 
junction had  been  granted  to  restrain  the  making  of  a  canal,  or  the 
doing  of  any  other  act,  under  an  impression,  that  the  defendant  had 
been  clothed  with  no  authority  to  do  the  act  complained  of,  and  it 
should  be  afterwards  shown  to  the  Chancellor,  that  a  public  Act  of 
the  General  Assembly,  of  which  he  was  bound  to  take  notice,  had 
fully  authorized  that  very  act,  it  is  certain,  that  he  would,  in  such 
case,  immediately  dissolve  the  injunction,  even  without  an  answer, 
or  without  regard  to  the  imperfections  of  the  answer;  consequently, 
if  the  exhibits  of  these  defendants  be  in  truth,  as  they  have  alleged, 
such  public  and  authentic  documents  as  the  Court  is  bound  to  notice, 
they  might,  by  merely  reading  them  to,  or  reminding  the  Court  of 
them,  have  obtained  all  the  benefit  from  them  which  they  could  have 
had  in  any  other  way.    If  taken  altogether  or  separately,  they  give 
rise  to  such  an  equity  as  is  incompatible  with  that  on  which  the  in- 
junction rests,  it  must  be  dissolved.    This  might  have  been  done  by 
the  defendants,  without  making  any  answer ;  but  a  defendant  may 
in  general,  insist  on  any  matter,  by  way  of  answer,  which  he  may 
take  advantage  of,  b^*  plea  or  demurrer;  here  the  answer  relies  ex- 
pressly upon  that  countervailing  equity  arising  out  of  the  combiua- 
tion  of  facts  which  it  has  set  forth,  in  ♦  avoidauce  of  the 
^^      plaintiff's  case ;  and  therefore,  if  those  facts  are  such  as  the 
Court  is  bound  to  notice,  their  being  couched  in  the  form  of  an 
answer,  cannot  release  the  Court  from  that  obligation ;  nor  can  they 
be  thus  rendered,  in  any  manner,  less  acceptable  to  the  Court,  or  less 
available  to  the  plaintiff,  than  if  they  had  been  shown  in  any  other 
way. 

It  is  laid  down  as  clear  law,  that  no  evidence  can  l>e  required  to 
prove  the  existence  of  a  fact,  which  must  have  happened  according 
to  the  constant  and  invariable  course  of  nature,  or  to  prove  an}'  gen- 
eral law,  or  other  public  matter,  of  which  the  Courts  are  bound  to 
take  judicial  notice.  An  Act  of  Assembly  relating  to  a  public  high- 
way, is  a  public  Act  of  which  they  will  take  notice ;  but  of  private 
Acts  they  take  no  notice.  1  Stark.  Ev.  163,  400.  They  take  notice 
of  the  order  and  course  of  proceedings  in  each  of  the  two  houses  of 
the  General  Assembly.  1  Saund.  131 ;  but  not  of  their  journals,  or 
vot.es  and  proceedings;  1  Ld.  Raym.  15;  nor  are  those  journals. 
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wheD  pioYed,  evidence  of  any  facts  stated  in  the  resolutions  or 
reports  of  conmiittees,  which  are  not  a  part  of  the  proceedings  of  the 
hoase:  1  Stark.  Uv,  167.  The  Courts  of  justice  of  the  several  States 
most  take  notice  of  all  public  Acts  of  Congress,  even  including,  (as 
may  be  admitted  in  this  ease,)  those  which  relate  exclusively  to  the 
municipal  affairs  of  the  District  of  Columbia ;  but  they  are  not  bound 
to  notice  any  foreign  law,  or  law  of  any  other  State  of  the  Union. 
The  Acts  of  the  other  States  of  the  Union  to  be  admitted  even  as 
evidence,  must  be  authenticated  according  to  the  Act  of  Congress. 
The  Courts  of  justice  are  also  bound  to  take  notice  of  the  civil 
geography  of  the  State,  as  of  the  counties,  districts,  and  cities,  estab- 
lished by  the  State  Gk)vemment;  and  also  of  the  districts  and  ports 
which  are  the  divisions  made  of  it  by  the  Federal  Government ;  but 
they  do  not  notice  the  local  situation  of  plains  within  particular 
counties,  or  the  distance  of  counties  from  each  other.  4  Bar,  dt  Aid. 
243.  And  although  they  will  notice  .the  extent  of  ports,  1  Stra.  469; 
yet  the  straitening  of  a  port,  by  building  too  far  into  the  water, 
where  •  ship  or  vessel  might  have  formerly  ridden,  is  a  matter  ^ 
of  which  they  cannot  take  notice;  but  it  is  a  question  of  fact  ^^ 
to  be  determined  by  a  jury  upon  evidence.  Har^.  Tr,  85.  As 
regards  the  subject  now  under  consideration,  the  obligation  of  the 
Courts  of  justice  to  take  notice  of  various  matters  and  things, 
extends  thus  far,  and  no  further.  It  only  remains  to  inquire,  there- 
fore, whether  those  matters  which  the  defendants  have  (K)ndensed 
into  the  form  of  an  answer,  and  proffered  to  the  consideration  of  the 
Court,  are  some  of  those  of  which  it  is  bound  to  take  judicial  notice. 
The  line  of  road  to  be  formed  by  the  plaintiffs,  and  the  canal  to  be 
constructed  by  the  defendants,  are  both  of  them,  declared  to  be 
pnbUc  highways ;  and  therefore,  the  several  Acts  by  which  they  have 
been  incorporated,  are  public  laws  of  which  the  Court  is  bound  to 
take  notice.  The  Acts  of  Congress,  and  of  the  other  States  of  the 
Union,  in  relation  to  these  two  public  highways,  may  also  be  noticed, 
on  the  ground,  that  they  have  beoa  called  for,  recognized,  or  adopted 
by  public  laws  of  this  State,  which  have  actually  taken  effect ;  but 
no  private  Act  of  this  State,  nor  any  legislative  enactment  of  any 
other  State,  which  has  not  been  thus  expressly  invoked,  and  in  a 
manner,  introduced  into  the  body  of  our  public  statute  law,  can  be 
noticed  by  this  Court ;  and  therefore,  none  of  the  Acts  of  the  Legis- 
lature of  Virginia,  or  of  any  other  State,  passed  prior  to,  or  which 
have  not  been  adopted  by  those  Acts  of  ours,  of  1826,  ch.  123,  and 
1824,  ch.  79,  by  which  the  plaintiffs  and  defendants  had  been  incor- 
porated, can  be  now  noticed.  It  is  also  certain,  that  all  the  journals, 
reports  of  committees,  and  everything  else,  found  among  the  pro- 
ceedings of  any  legislative  body,  must,  upon  the  present  occasion,  be 
laid  aside  as  matters  which  the  Court  cannot  now  notice.  As  to  the 
multitude  of  private  papers  referred  to  in  the  answer,  such  as  pro- 
ceedings of  sundry  meetings  of  respectable  people,  who  gave  them- 
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selves  the  name  of  conventions,  private  letters  and  the  like,  as  it  has 
not  been  very  seriously  contended,  that  they  should  be  noticed,  and 

considered,  as  public  and  ♦  authentic  documents,  in  any  re- 
^^  spect  so  as  to  affect  the  rights  of  property  anywhere,  or  to  any 
extent,  I  may,  without  scruple  or  hesitation,  throw  aside  the  whole 
mass  of  papers  of  that  description,  at  least  for  the  present,  as  utterly 
unworthy  of  being  judicially  noticed  without  proof,  for  any  purpose 
whatever.  But  the  defendants  in  their  answer,  say,  ^'  that  at  the 
Point  of  Rocks,  where  the  Potomac  intersects  the  ridge  of  the  Ca- 
toctin  Mountain,  and  where  the  pretended  route  of  the  said  rail  road 
is  described  by  the  complainants,  in  their  said  bills,  to  strike  the 
Potomac  River — there  is  one  of  those  narrow  passes  in  the  actual  ronte 
and  site  of  the  canal,  as  officially  and  definitively  selected,  surveyed 
and  laid  down  as  aforesaid,  which  presents  no  choice  of  ground  for  the 
canal ;  but  where  for  a  considerable  distance  up  the  river,  along  the 
foot  of  the  mountain  and  its  spurs,  the  canal  is  confined  by  the  nature 
of  the  ground,  within  certain  primeval  and  immovable  barriers ;  as  is 
more  particularly  shewn  and  illustrated  by  the  topographical  descrip- 
tions, maps  and  profiles  of  the  engineers,  herewith  exhibited,  and 
above  referred  to.  Through  the  whole  of  this  pass,  the  space  be- 
tween the  jutting  and  precipitous  rocks  on  the  one  hand,  and  the 
river  on  the  other,  is  so  narrow,  that  in  order  to  obtain  the  proper 
and  necessary  breadth  for  the  canal  and  its  towing  path,  a  solid  and 
wide  wall  must  be  constructed  in  the  river ;  and  if  the  canal  be  inter- 
cepted and  cut  oii'  by  the  rail  road,  or  otherwise,  from  that  single 
route  through  this  pass,  it  must  be  completely  intercepted  and  cut 
off  from  the  whole  of  it's  route  above ;  and  be  either  entirely  stopped 
and  defeated,  or  compelled  to  the  precarious,  dangerous,  and  enorm- 
ously expensive,  and  every  way  inconvenient  and  burthensome 
expedient,  of  crossing  to  the  opposite  side  of  the  river  on  an  aque- 
duct ;  and  then,  in  order  to  regain  its  route  to  its  western  terminus, 
of  recrossing  the  river  on  another  such  aqueduct,  at  such  unknown 
and  uncertain  point  above,  certainly  not  lower  than  Cumberland,  as 
where  it  might  please  the  complainants  to  allow  them  verge  and 

space  enough."  From  this  the  defendants  argue,  *  that  by  an 
^^  Act  of  Congress,  which  the  Courts  of  justice  are  all  bound  to 
notice,  the  President  was  authorized  to  order  surveys  to  be  made  of 
the  most  suitable  routes  for  roads  and  canals ;  that  therefore,  this 
Court  must  take  notice  that  the  President  did  execute  that  law  by 
ordering  surveys  to  be  made ;  that  one  of  those  surveys  was  made 
expressly  for  this  canal,  as  a  location  of  its  route,  and  as  a  first  step 
towards  an  absolute  appropriation  of  the  laud  along  that  route,  to  its 
use;  that  the  maps  and  prpfiles  now  shown  are  those  made  to  exhibit 
the  result  of  that  survey  f  and  that  those  maps  and  profiles  clearly 
show,  that  the  canal  has  been  either  altogether  intercepted  and  cut 
off,  or  most  illegally  and  ruinously  turned  aside,  from  its  rightful  and 
destined  route  by  the  rail  road.    This  is  di*awing  consequence  from 


CANAL  CO.  vs.  RAIL  ROAD  CO.— 4  G.  &  J.  49 


oooseqaence^  and  piling  notice  upon  notice,  to  a  great  extent  and 
height  indeed.  The  Act  of  Congress,  as  a  public  law,  it  is  true, 
most  be  noticed ;  and  because  the  law  presumes,  that  every  officer 
has  properly  performed  his  duty,  until  the  contrary  appears,  it  must 
be  admitted  that  the  President  did  order  some  surveys  to  be  made, 
as  required  by  that  public  law.  But  there  is  no  adjudged  case,  or 
principle  of  law,  which  declares  it  to  be  the  duty  of  the  Courts,  to 
take  judicial  notice  of  the  execution  of  any  public  statute  whatever. 
If  they  were  bound  to  take  notice  of  the  manner  in  which  this  public 
Act  of  Congress  had  been  executed,  then,  upon  the  same  principle, 
they  would  be  bound  to  notice  the  manner  in  which  every  public 
statute  was  executed.  There  are  many  public  statutes  requiring  acts 
to  be  performed  by  justices  of  the  peace  and  constables ;  but  to  take 
judicial  notice  of  the  manner  in  which  such  officers  had  executed  a 
public  statute,  and  so  to  admit  their  ex  parte  proceedings  to  affect 
the  rights  of  pro|)erty,  would  be  absurd  and  mischievous.  The 
various  modes  in  which  the  public  statutes  are  carried  into  effect 'by 
the  executive  officers  of  Government,  are,  in  principle  and  in  law,  all 
proceedings  of  the  same  character;  they  are  mere  facts,  and  are  not 
some  among  those  public  *  proceedings,  of  which,  the  Courts  ^^ 
of  justice  are  bound  to  take  notice ;  consequently,  when,  ^  * 
where,  and  how,  those  surveys  were  made,  as  authorized  by  the  Act 
of  Congress,  and  the  topographical  maps  and  profiles  exhibiting  the 
results  of  any  of  them,  are  all  matters  of  fact  to  be  shown  and  estab- 
lished by  proof;  and  even  when  they  shall  have  been  so  established, 
it  will  remain  a  question  of  how  far  they  can  be  received,  even  as 
evidence,  to  affect  the  interests  of  any  one  who  was  not  a  party  to 
their  being  made,  or  who  had  not,  in  any  way  admitted  their  verity 
and  correctness.  Abstracting  then,  everything  from  the  case  of  the 
defendants,  of  which  the  Court  cannot  take  notice,  and  there  remains 
nothing  left  to  them  with  which  they  can  assail  the  equity  of  the 
plaintiffs,  except  their  several  Acts  of  incorporation ;  but  with  these 
alone  they  have  attempted  to  maintain  their  ground. 

I  have  read  the  Act  incorporating  the  plaintiffs,  and  also  that  incor- 
porating the  defendants,  and  compared  them  with  each  other. 
These  two  bodies  politic  are  entirely  distinct  in  all  rekpects;  there 
is  not  one  single  sentence  in  the  Acts,  by  which  either  has  been 
incorporated,  which  has  the  most  remote  allusion  to  the  other;  nor 
does  the  sense  of  any  expression  contained  in  either  of  their  Acts  of 
incorporation,  in  the  slightest  degree,  indicate  that  there  probably 
may,  or  jwssibly  can  arise,  any  jarring  between  their  respective  fran- 
chiseij,  or  collision  of  their  several  interests,  in  any  way  whatever. 
From  all  or  any  thing  apparent  upon  the  face  of  those  legislative 
enactments,  there  is  no  room  to  infer,  that  each  one  of  these  two 
corporations  may  not  proceed  in  all  their  operations,  without  the 
least  interference  with  the  other.  If  then,  upon  the  face,  and  accord- 
ing to  every  fair  reading  of  those  several  Acts  of  incorporation,  all  is 
4  4  G.  &  J. 
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harmonious  between  them,  the  discord  can  only  have  arisen  from  the 
manner  of  executing  the  one  or  the  other,  or  both  of  those  laws,  and 
in  no  other  way ;  and  that  this  controversy  between  these  parties 
has  only  originated  in  that  way,  appears   to  be  admitted  by  the 

defendants  themselves.  In  ♦  their  answer  they  say,  that 
^^  "  according  to  the  complainants'  own  showing,  and  the  fact-s 
are  otherwise  true  and  notorious,  they  have  the  choice  of  two  or 
more  practicable  routes  for  their  rail  road,  without  any  interference 
with  the  canal,  or  connexion  with.  Or  even  approximation  t#  the 
river }  the  different  routes  only  presenting  some  differences  in  the 
comparative  labor  and  expense  of  construction  ,*  and  these  compen- 
sated, if  they  occur,  with  any  considerable  increase,  on  the  more 
northern  route  originally  proposed  for  the  rail  road,  by  the  advan- 
tages and  savings,  from  directness  of  course,  and  shortness  of  distance, 
as  the  principal  and  leading  personages,  both  among  the  original 
projectors  and  promoters,  and  the  present  managers  and  proprietors 
of  the  rail  road,  have  repeatedly  averred  and  publicly  contended,  the 
principle,  and  the  operation  of  the  lifting  power  of  stationary  steam 
engineers,  by  which  the  rail  road  overcomes  ascents,  and  gains  new 
levels,  admit  of  an  infinitely  greater  diversity  and  extent  of  applica- 
tion than  that  of  the  canal,  circumscribed  and  leveled  as  it  is  by 
water  levels;  and  are  perfectly  practicable  and  convenient,  and 
within  the  ordinary  compass  of  that  power,  either  to  ovei'come  all 
the  necessary  ascents  on  the  more  northern  and  direct  route  first 
proposed  for  the  rail  road,  or  if,  what  the  complainants  designate  the 
southern  and  circuitous  route  be  preferred  by  them,  to  assume,  with 
ease  and  convenience,  a  higher  level  than  the  canal,  on  that  route, 
and  leave  the  canal  ample  verge  and  room  between  the  rail  road  and 
the  river ;  there  is  no  necessary  and  proper  connexion  or  dependence, 
between  the  rail  road  and  the  river ;  either  intrinsically,  as  regards 
the  construction,  appendages  and  uses  of  the  rail  road,  or  relatively, 
as  regards  the  purposes  of  intercoui'se,  trade,  and  commerce,  which 
the  rail  road  was  designed  to  subserve;  whereas  the  river  is,  as  it 
were,  the  life-blood  of  the  canal;  and  continual  access  and  frequent 
communication,  from  one  to  the  other,  are  inseparable,  from  the  very 
idea  of  the  canal."  Here,  it  is  distinctly  alleged  by  the  defendants, 
that  the  injury  they  complain  of,  has  arisen  altogether  from  the  loca- 

tion  ♦  which  the  plaintiffs  have  given  to  their  road,  under 
^^  their  Act  of  incorporation ;  that  is,  not  from  the  law  itself,  but 
from  the  execution  of  the  law. 

The  defendants  insist,  that  by  virtue  of  their  grants  and  fran- 
chises, they  have  a  priority  of  right  to  the  choice  and  selection  of  the 
route  and  site  of  their  canal,  along  the  margin  and  bank  of  the  River 
Potomac.  They  mainly,  and  in  every  way,  rest  upon  this  priority  of 
right  to  a  choice  of  routes.  If  it  exists  at  all,  it  must  be  founded 
upon  the  various  facts  and  circumstances,  as  shown  by  them,  when 
taken  in  connexion  with  the  Acts  of  the  Cieneral  Assembly,  by  which 
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tbej  have  been  incorporated  ;  or  it  must  be  based  upon  those  Acts 
of  Assembly  alone.  But  if,  as  in  the  first  supposition,  its  foundation 
is  composed  of  those  facts  taken  with  the  law ;  then  it  certainly  can- 
not avail  them,  upon  the  present  motion,  because,  as  has  been 
showu,  those  facts  are  none  of  them,  of  that  chara^^ter  of  which  the 
€oart  can  now  take  notice  and  act  upon.  Take  the  other  supposi- 
tion ;  and  let  their  alleged  right  be  admitted  to  have  been  expressly 
given  by  a  public  law,  of  which  the  Court  must  take  notice :  even 
then  they  cannot  avail  themselves  of  it  upon  the  present  motion ; 
becanse  they  have  been  deprived  of  it,  as  they  themselves  state,  not 
by  the  Act  itself  by  which  those  plaintiffs  have  been  incoporated,  but 
wby  the  manner  in  which  that  law  has  been  executed ;  which  mode  of 
executing  the  law,  is  clearly  a  matter  of  fact  of  which  this  Court 
cannot  now  take  notice. 

I  do  not  understand,  that  the  defendants  contend  for  an  arbitrary 
and  whimsical  right  of  choice,  which,  without  regard  to  their  own 
real  interests,  may  be  capriciously  turned  against  the  plaintiffs,  or 
any  others,  merely  for  the  purpose  of  intercepting  their  line  of  oper- 
ations. They  certainly  cannot  claim  such  a  right,  with  any  design 
to  use  it,  for  the  ver^'  same  evil  purposes  of  which  they  themselves 
now  complain;  it  must  be,  therefore,  that  the  right  of  choice  for 
which  they  contend,  is  one,  which,  in  its  exercise,  is  to  be  governed 
by  fairness,  justice,  and  equity.  If  this  be  the  *  kind  of  right  ^ 
for  which  they  contend,  and  none  other  could  be  sanctioned  •  ^ 
by  a  Court  of  equity,  then  it  is  evident,  that  the  Court  has  not,  as 
yet  been  furnished  with  the  means  of  forming  any  fair  and  correct 
judgment  upon  the  subject.  It  has  heard,  so  far,  only  the  allegations 
of  one  side,  and  that  too,  without  any  proof  in  support  of  those  alle- 
gations which  it  can  allow  itself  to  notice  and  act  upon.  The  bill  and  all 
the  allegations  of  the  plaintiffs  are  perfectly  silent  in  respect  to  this 
every  fact  relating  to  it,make  their  appearance,  for  the  first  time,  iu  the 
right  of  choice,  as  now  claimed  by  the  defendants.  The  claim,  and 
answer  of  the  defendants.  The  plaintiffs  could  not  be,  nor  were  they 
expected  to  come  prepared  for  a  vindication  of  their  rights,  so  far  as 
they  are  implicated  by  this  claim  ^ — their  case,  as  shown  by  their  bill, 
either  as  necessary  to  an  injunction  or  to  relief,  called  for  no  such 
disclosures  as  the  defendants  have  set  forth  respecting  this  claim  of 
a  right  of  choice;  and  consequently,  every  thing  relating  to  it,  is 
entirely  new  matter,  advanced  in  avoidance  of  the  plaintifls'case,  and 
concerning  which  they  have  yet  had  no  opportunity  to  show  any  thing 
on  their  part.  Justice  and  equity,  therefore,  do  most  manifestly  require 
that  the  injunction  heretofore  granted,  upon  an  equity  which  the 
defendants  have  been  unable,  otherwise,  to  controvert,  should  be  con- 
tinned  until  the  validity  and  extent  of  the  claim  of  the  defendants 
can  be  examined,  and  ascertained  upon  surveys  and  evidence,  which 
each  party  may  be  allowed  to  make  and  produce /and  from  which 
the  Court  may  be  furnished  with  the  means  of  determining,  whether 
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or  not,  these  two  apparently  harmonious  Acts  of  incorporation,  have, 
in  reality,  by  the  improper  execution  of  one  of  them,  been  brought 
into  ruinous  conflict  with  each  other. 

If,  upon  an  order  of  survey,  authorizing  these  parties  to  lay  down 
their  respective  pretensions,  in  the  usual  manner,  and  on  the  return  of 
such  topographical  maps  and  profiles  as  may  be  specially  directed,  if 
required,  the  fact  appears,  that  the  location  of  the  rail  road  does 
^  deprive  the  canal  of  *  its  most  suitable  and  advantageous  route, 
•  *  then  the  question  will  fairly  arise,  and  be  correctly  presented  to 
the  Court,  whether  the  defendants  have  a  priority  of  right,  to  the 
choice  and  selection  of  the  route  of  their  canal,  or  not.  The  extent  of 
the  interference  and  the  nature  of  the  collision  between  these  two 
bodies  politic,  will  then,  and  in  that  way,  be  clearly  and  properly  pre- 
sented, according  to  the  showing  and  proofs  of  both  parties. 

Commissions  to  take  evidence  were  issued,  the  last  of  which  was 
returned  on  the  27th  May,  1831.  It  is  not  deemed  necessary  to 
recite  any  part  of  the  proof,  as  those  portions,  that  bear  on  the  ques- 
tions decided  by  this  Court,  are  adverted  to,  by  the  Judge  who  deliv- 
ered the  opinion  of  the  majority  of  this  Court. 

Bland,  C.  (September  Term,  1831.)  This  case  standing  ready  for 
hearing,  and  the  solicitors  of  the  parties  having  been  attentively 
heard,  the  proceedings  were  read,  and  maturely  considered.  Where- 
upon it  is  adjudged,  ordered,  and  decreed,  that  the  injunction  here- 
tofore granted  in  this  case,  be,  and  the  same  is  hereby  confirmed,  and 
made  perpetual.  And  it  is  further  adjudged,  ordered,  and  decreed, 
that  the  defendants.  The  Chesapeake  and  Ohio  Canal  Company,  pay 
unto  the  said  plaintifis.  The  Baltimore  and  Ohio  Rail  Road  Company, 
all  their  costs  expended  by  them  in  this  suit,  including  all  the  ex- 
'  penses  of  the  survey,  to  be  taxed  by  the  register. 

From  this  decree  the  defendants  appealed  to  the  Court  of  Appeals. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Stephen,  Abgheb,  and  Doesey,  JJ. 

Walter  Jones  and  A.  C,  Magruder,  for  the  appellants. 
Daniel  Webster  and  Reverdy  Johnson^  for  the  appellees. 

♦  Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court. 
•'^  The  charter  of  the  Potomac  Company,  was  created  by  the 
mutual  and  concurrent  legislative  Acts  of  Maryland  and  Virginia,  in 
the  year  1784,  to  which  there  are  many  supplements. 

The  Act  for  incorporating  the  Chesapeake  and  Ohio  Canal  Com- 
pany, was  passed  by  the  Legislature  of  Virginia  on  the  27th  of  Jan- 
uary, 1824.  The  Ist  section  of  which  has  this  provision,  "  that  so 
soon  as  the  Legislatures  of  Maryland  and  Pennsylvania,  and  the 
Congress  of  the  United  States,  shall  assent  to  the  provisions  of  this 
Act,  and  the  Potomac  Company  shall  have  signified  their  assent  to 
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the  same,  by  their  corporate  Act,  a  copy  whereof  shall  be  delivered 
to  the  Ezecatives  of  the  several  States  aforesaid,  and  to  the  Secre- 
tary of  the  Treasury  of  the  United  States,  there  shall  be  appointed 
by  the  said  executives,  and  President  of  the  United  States,  three 
Commissioners  on  the  part  of  each  State,  and  the  Government  of  the 
United  States,"  for  the  purpose  among  other  things,  of  causing  books 
to  be  opened  under  the  management  of  '^  persons  to  be  by  them 
appointed  for  receiving  subscriptions  to  the  capital  stock  of  the  com- 
paDy,^  &c.  And  by  the  22nd  section  it  is  enacted  ^^  that  this  Act  or 
80  mach  thereof  as  respects  the  canal  and  works  designed  to  be  con- 
structed in  the  District  of  Columbia,  and  the  States  of  Virginia  and 
Maryland,  shall  take  effect,  with  such  necessary  modification  in  the 
construction  thereof,  as  shall  fit  it  for  such  limited  application  or  use, 
apon  the  assent  of  the  Congress  of  the  United  States;  and  the  Legis- 
lature of  Maryland  being  given  thereto ;  and  upon  its  receiving  the 
farther  assent  of  the  Legislature  of  Pennsylvania,  the  whole  and 
«very  section,  and  part  thereof,  shall  be  valid  and  in  full  force  and 
operation." 

In  an  Act  of  the  Legislature  of  the  State  of  Maryland,  passed  on 
the  31st  day  of  January,  1825,  at  the  December  Session,  1824, 
entitled,  "  An  Act  to  confirm  an  Act  of  th^  General  Assembly  of  the 
State  of  Virginia,"  entitled,  ^^  an  Act  incorporating  the  Chesapeake 
aod  Ohio  Canal  Company,"  after  •  reciting  that  Act,  the  assent  ^ 
of  the  Legislature,  is  given  to  it  in  these  words,  'Hhat  the  '^ 
said  Act  of  the  General  Assembly  of  Virginia  "  be,  and  the  same  is 
hereby  accepted,  assented  to,  and  confirmed. 

lu  an  Act  of  the  Congress  of  the  United  States,  passed  on  the  3d 
of  March,  1825,  entitled,  ^^  an  Act  confirming  an  Act  of  the  Legislature 
of  Virginia,"  entitled  ^^  an  Act  incorporating  the  Chesapeake  and 
Ohio  Canal  Company,"  and  an  Act  of  the  State  of  Maryland  confirm- 
ing the  same,  the  assent  of  Congress  is  given  in  these  wonls,  '^  that 
the  Act  of  the  Legislature  of  the  State  of  Virginia,  entitled,  ^  an 
Act  incorporating  the  Chesapeake  and  Ohio  Canal  Company,'  be, 
and  the  same  is  hereby  ratified  and  confirmed,  so  far  as  may  be 
necessary  for  the  purpose  of  enabling  any  company,  that  may  here- 
after be  formed  by  the  authority  of  the  said  Act  of  incorporation,  to 
cany  into  effect  the  provisions  thereof,  in  the  District  of  Columbia, 
within  the  exclusive  jurisdiction  of  the  United  States,  and  no  further." 
And  on  16th  of  May,  1825,  the  full  and  unqualified  assent  of  the 
Potomac  Company  was  declared  and  signified  by  a  corporate  Act,  in 
the  manner  required ;  with  authority  to  the  president  and  directors 
of  that  company,  to  surrender  its  charter,  and  convey  all  the  prop- 
erty, rights  and  privileges,  owned,  possessed,  and  enjoyed  under  it, 
to  the  Chesapeake  and  Ohio  Canal  Company,  agreeably  to  the  provi- 
sions of  the  13th  section  of  the  Act  incorporating  the  latter  com- 
pany; which  surrender  and  transfer,  the  same  section  empowers  the 
Chesapeake  and  Ohio  Canal  Company  to  accept.    So  that  on  the 
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16th  of  May,  1825,  the  Act  incorporating  the  Chesapeake  and  Ohio 
Canal  Company,  or  so  mach  thereof,  as  respects  the  canal  and  works 
designed  to  be  constructed  in  the  District  of  Colambia,  and  the 
States  of  Virginia  and  Maryland,  in  the  language  of  the  22d  section 
of  that  Act  '^  took  effect,"  the  assent  of  the  Congress  of  the  United 
States,  and  of  the  Legislature  of  Maryland  having  been  before  given 
to  it;  and  the  assent  of  the  Legislature  of  Pennsylvania  being  by  the 
^  same  section  dispensed  with,  so  far  as  respects  those  portions 
'^  •  of  the  contemplated  canal,  and  only  required  in  relation  to  the 
part  proposed  to  be  made  in  that  State.  Still  the  assent  of  the  Leg- 
islature of  Pennsylvania,  on  certain  conditions  not  material  in  the 
examination  of  this  case,  which  relate  only  to  a  portion  of  the  canal 
designed  to  be  constructed  in  this  State,  was  given  by  an  Act  of  the 
7th  of  February,  1826 — and  commissioners  were  appointed  as  author- 
ized by  the  charter,  by  the  President  of  the  United  States,  and  the 
Executives  of  Virginia  and  Maryland,  for  receiving  subscriptions  to 
the  capital  stock  of  the  company,  &c. 

On  the  3d  of  December,  1823,  the  President  of  the  United  States, 
adverting  in  his  message  to  Congress,  to  the  proceedings  of  a  con- 
vention, called  the  Chesapeake  and  Ohio  Canal  Convention,  (which 
had  sat  at  the  City  of  Washington  in  the  preceding  month  of  Novem- 
ber,) in  relation  to  the  scheme  of  the  Chesapeake  and  Ohio  Canal,  re- 
commended the  authorizing  by  an  adequate  appropriation,  the  employ- 
ment of  a  suitable  number  of  the  officers  of  the  corps  of  engineers,  to 
examine  the  ground,  and  report  their  opinion  thereon.  On  the  30th 
of  April,  1824,  an  Act  of  Congress  was  passed  in  pursuance  thereof, 
appropriating  $30,000  for  the  purpose  of  procuring  the  necessary  sur- 
veys, plans  and  estimates,  upon  the  subject  of  roads  and  canals.  In 
the  month  of  May,  1824,  the  President  appointed  a  board  of  internal 
improvement,  who  were,  on  the  31st  of  the  same  month,  instructed 
to  ^^  pro<'.eed  to  make  an  immediate  feconnoisance  of  the  country 
between  the  tide- waters  of  the  River  Potomac,  and  the  head  of  steam- 
boat navigation  of  the  Ohio,  &c."  "  for  the  purppse  of  ascertaining 
the  practicability  of  a  communication  between  those  points,  of  desig- 
nating the  most  suitable  route  for  the  same,  and  of  forming  plans 
and  estimates  in  detail,  of  the  expense  of  execution,  and  to  use  every 
possible  exertion  to  have  their  report  prepared  in  time,  to  be  sub- 
mitted to  Congress  at  their  next  session.  On  the  2d  of  February, 
1825,  the  board  of  engineers  for  internal  improvement,  made  a  re- 
port  of  their  proceedings,*  accompanied  by  surveys,  maps 
•  ^  and  profiles,  but  without  any  estimate  of  the  probable  cost  of 
the  projected  work,  which  was  communicated  to  Congress  by  the 
President,  on  the  14th  of  the  same  month.  At  this  time,  neither 
the  assent  of  Congress,  nor  of  the  Potomac  Company,  had  been 
given  to  the  Act  of  incorporation.  That  report  which  was  imme- 
diately printed  and  published,  by  order  of  Congress,  asserts  the 
entire  practicability  of  a  communication  between  the  tide-waters  of 


CANAL  CO.  V9.  BAIL  ROAD  CO.— 4  G.  &  J.  55 

• 

the  Eiver  Potomac,  and  the  head  of  steamboat  navigation  of  the 
Ohio,  by  a  continaoas  canal,  which,  in  the  report,  surveys  and  maps, 
is  called  the  Chesapeake  and  Ohio  Canal ;  and  that  portion  of  it 
extending  from  the  tide-watei-s  of  the  Potomac,  to  the  mouth  of 
Savage  River,  on  the  north  branch  of  the  Potomac,  is  designated  as 
the  eastern  section,  which,  in  the  report  is  described  in  these  words: 
^4his  section  ascends  the  valley  of  the  Potomac,  as  the  several  ridges 
which  that  river  traverses  and  breaks  through,  oblige  to  follow  its 
coarse  without  any  deviation,  the  side  on  which  it  should  ascend  along 
the  river,  is  the  only  choice  left  to  the  engineer." 

The  route  of  that  section  throughout  its  wl^ole  course,  as  surveyed 
and  laid  down  by  the  board  of  engineers  for  internal  improvement, 
is  in  the  valley  of  the  Potomac,  along  the  shores  of  the  river ;  par- 
ticular places  being  marked,  as  suitable  points  for  crossing  the  river 
from  shore  to  shore,  should  it  be  found  necessary,  but  a  preference 
being  given  to  the  north  or  left  side.  Thus,  they  say  in  one  part  of 
the  report,  ^'this  short  analysis  is  sufficient  to  show,  that  the  north- 
ern side  of  the  valley  offers  the  best  ground  for  receiving  the  bed  of 
the  canal."  And  after  describing  the  valley,  they  say,  "  such  are 
the  local  features  of  the  valley  through  which  this  section  of  the 
canal,  east  of  the  Allegany  must  be  directed." 

On  the  6th  of  March,  L826,  the  Legislature  of  Maryland  passed  a 
law  for  the  promotion  of  internal  improvement,  incorporating  a  com- 
pany to  \\e  called,  "  The  Maryland  Canal  Company,"  to  make  a  canal 
"  from  some  convenient  point  ♦  on  the  Potomac  River,  intersect-  ^ 
ingor  continuing  The  Chesapeake  and  Ohio  Canal  to  the  City  •" 
of  Baltimore ;"  authorizing  a  subscription  by  the  treasurer,  for  the 
stock  of  the  Chesapeake  and  Ohio  Canal  Company,  to  the  whole 
amount  of  the  stock  of  the  Potomac  Company  owned  by  the  State, 
and  of  the  debt  due  to  the  State  by  that  Company;  and  also  author- 
izing the  treasurer  to  subscribe  for  5,000  shares  of  the  stock  of  the 
Chesapeake  and  Ohio  Canal  Company,  on  condition  among  other 
things,  that  the  Congress  of  the  United  States  should  bylaw,  author- 
ize a  subscription  for  not  less  than  ten  thousand  shares  of  the  capital 
stock  of  the  eastern  section  of  that  canal,  with  a  proviso,  that  the 
Executive  of  the  State,  "  shall  previously  be  satisfied,  that  the  resi- 
due of  the  sum  of  money  estimated  by  the  United  States'  board  of 
engineers,  to  be  adequate  to  the  completion  of  the  eastern  section 
of  the  Chesapeake  and  Ohio  Canal,  after  deducting  the  amount  of 
the  subscriptions  of  the  State  of  Maryland  and  of  the  United  States, 
therein  provided  to  be  made,  hath  been  actually  subscribed  by  boTia 
fide  and  competent  subscribers."  Thus  recognizing  the  board  of 
engineers  for  internal  improvement,  and  sanctioning  the  survey  and 
location,  they  bad  made  of  the  route  of  the  eastern  section  of  the 
Chesapeake  and  Ohio  Canal,  through  the  valley  and  along  the  shore 
of  the  Biver  Potomac,  which  was  the  basis  of  the  estimate  to  be  made 
by  them  of  the  amount  necessary  to  the  completion  of  the  canal. 
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On  tbe  8th  March,  1826,  permissiou  was  given  to  the  State  of  Penn< 
Bjlvania,  by  an  Act  of  the  Legislature  of  Maryland  to  make  any 
canal  or  railway,  ^'  to  connect  with  the  Chesapeake  and  Ohio  Canal." 
On  the  23d  October,  1826,  the  board  of  engineers  for  internal 
improvement  made  a  re|)ort  exhibiting  a  plan,  and  estimate  of  the 
cost  of  constructing  the  canal;  which  report  wa8  communicated  to 
Congress  on  the  7th  December,  1826,  and  printed  and  published  by 
order  of  Congress.  The  estimated  cost  of  the  eastern  section  from 
Cumberland  to  Georgetown,  186  miles,  in  $8,177,081.05,  which  esti- 
^         mate  is  *  made  upon  the  basis  of  the  survey,  before  made  and 

•  •  reported  by  them  on  the  2d  February,  1825,  confining  the  route 
of  that  section  to  the  valley  of  the  Potomac ;  and  upon  the  construc- 
tion of  the  canal,  upon,  and  along  the  Maryland  shore  throughout. 
The  engineers  in  their  report,  say,  '^  after  due  investigations  upon 
this  subject,  we  remained  convinced,  that  it  is  more  expedient,  less 
expensive,  and  liable  to  less  accidents,  to  keep  without  deviation,  on 
the  same  side  of  the  valley ;  and  the  Maryland  side  has  received  the 
preference,  for  the  following  reasons,  &c."  Their  estimate  of  the  cost 
of  the  whole  canal  to  the  Ohio  is  $22,375,427.69. 

These  estimates  not  being  satisfactory,  and  differing  essentially 
from  estimates  made  by  the  Chesapeake  and  Ohio  Canal  Convention, 
and  no  aid  being  given  by  Congress  during  that  session,  to  the 
Chesapeake  and  Ohio  Canal  Company ;  on  the  3d  March,  1827,  a 
number  of  the  members  of  Congress  requested  of  the  President,  that 
they  might  be  submitted  during  the  recess,  to  the  revision  of  practi- 
cal civil  engineers,  and  James  Geddes  and  Nathan  S.  Boberts  were 
appointed  to  re-examine  the  route  of  the  canal,  as  it  had  been  sur- 
veyed and  laid  down  by  the  board  of  engineers  for  internal  improve- 
ment, and  to  report  on  the  expense  of  constructing  it. 

On  the  5th  February,  1827,  at  the  December  Session,  1826,  the 
Legislature  of  Maryland  passed  a  law  to  amend  the  ^^  Act  incor^iorat- 
ing  the  Chesapeake  and  Ohio  Canal  Company ; "  the  first  section  of 
which  in  terms  requires,  "  that  it  shall  receive  the  assent  of  the  ne- 
cessary parties  thereto,"  and  the  last  section  provides,  '^  that  it  shall 
commence  and  be  in  force,  as  soon  as  it  shall  have  received  the  assent 
of  the  Legislature  of^Virginia,  of  the  Congress  of  the  United  States, 
and  of  the  Potomac  Company.''  This  Act  authorizes  the  termina- 
tion of  ^^  the  eastern  section  of  the  canal,  at  or  near  the  Town  of 
Cumberland,  on  the  River  Potomac,"  and  the  substitution  of  inclined 
planes  and  railways  in  crossing  the  ridge,  which  separates  the  eastern 
from  the  western  waters ;  and  provides,  "  that  the  company 

*  ^  *  shall  have  the  power  to  extend  a  branch  of  the  canal  to  the 
coal  banks,  at  or  above  the  mouth  of  Savage,"  in  the  event,  that,  the 
western  section  shall  leave  the  valley  of  the  Potomac  Kiver,  at  any 
point  below  the  coal  banks.  This  Act  received  the  assent  of  the 
Legislature  of  Virginia  on  the  26th  February,  1827,  of  the  Congress 
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of  the  United  States  on  the  23d  May,  1828,  and  of  the  Potomac  Com- 
pany on  the  10th  July,  1828. 

At  the  December  Session,  1826,  on  the  10th  March,  1827,  the 
legislature  of  Maryland  passed  a  supplement  to  the  Act  for  the  pro- 
motion of  internal  improvement,  repealing  certain  provisos  in  the 
Act  to  which  it  is  a  supplement,  upon  which,  a  subscription  for  five 
tboasand  shares  of  the  stock  af  the  Chesapeake  and  Ohio  Canal 
Company  was  made  to  depend;  and  also  repealing,  so  much  of  the 
Act  to  incorporate  the  Susquehanna  and  Patapsco  Canal  Company, 
as  shoald  be  found  to  be  inconsistent  with  the  provisions  of  the  Act, 
to  incorporate  the  Pennsylvania  and  Maryland  Canal  Company. 

Od  the  20th  August,  1827,  due  notice  was  given  by  the  commis- 
sioners, that  books  would  be  opened  on  the  1st  October  following,  for 
receiving  subscriptions  to  the  stock  of  the  company ;  the  books  were 
opened  accordingly,  and  on  the  14th  November,  1827,  the  amount  of 
stock  subscribed  for  unconditionally,  exceeded  $1,500,000,  exclusive 
of  subscriptions  payable  in  the  stock  and  debts  of  the  Potomac 
Company. 

At  the  December  Session,  1827,  on  the  2d  January,  1828,  the  Legis- 
latnre  of  Maryland  passed  an  Act  further  to  amend  the  Act  incorpo- 
rating the  Chesapeake  and  Ohio  Canal  Company:  by  which  the 
stock  is  declared  to  be  personal  property,  and  ahens  are  authorized 
to  subscribe  for,  and  hold  it :  to  commence  and  be  in  force,  as  soon  as 
it  should  receive  the  assent  of  Congress,  the  Legislature  of  Virginia, 
the  Potomac  Company,  and  the  stockholders  of  the  Chesapeake  and 
Ohio  Canal  Company.  To  which,  the  Legislature  of  Virginia 
assented  on  the  26th  February,  1828,  the  Congress  of  ♦  the  ^^ 
United  States  on  the  23d  May,  1828,  the  Chesapeake  and  '^ 
Ohio  Canal  Company  on  the  3d  July,  1828,  and  the  Potomac  Com- 
pany on  the  10th  July,  1828. 

At  the  same  session,  on  the  3rd  March,  1828,  the  Legislature  of 
Maryland  passed  a  further  supplement  to  the  Act  for  the  promotion 
of  internal  improvement,  reciting  one  of  the  conditions,  upon  which 
the  Treasurer  of  the  State,  had,  by  a  former  Act  been  authorized  to 
sabscrihe  for  five  thousand  shares  of  the  stock  of  the  Chesapeake 
and  Ohio  Canal  Company;  and  the  importance  it  was  of,  to  the 
State,  that  the  grant  already  made  by  her  to  that  company,  should 
be  made  dependent  upon  such  other  conditions  and  restrictions,  as 
wonld  effectually  secure  the  completion  of  the  work,  if  ever  com- 
menced, &c.;  and  authorizing  the  treasurer  to  subscribe  for  the  said 
Ave  thousand  shares,  on  condition  of  stock  to  the  amount  of 
$2,500,000  being  subscribed  for,  by  bona  fide  purchasers,  with  sufEI- 
cient  security  to  ensure  a  faithful  compliance  on  the  part  of  such  sub- 
scribers ;  with  other  conditions  requiring  the  agreement  thereto  of 
the  president  and  directors  of  the  company,  and  repealing  any  Act 
or  Acts,  repugnant  to,  or  inconsistent  therewith,  the  conditions  of 
which  Act,  were  assented  to  by  the  company  on  the  23d  June,  1828. 
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On  the  5tli  March,  1828,  the  commissioners  for  receiving  subscrip- 
tions to  the  stock,  called  a  meeting  of  the  stockholders  on  the  7th 
April  following,  for  the  purpose  of  electing  a  president  and  directors. 

On  the  10th  March,  1828,  the  Secretary  of  War,  transmitted  to 
Congress,  in  obedience  to  a  resolution  of  the  Hoase  of  Bepresenta- 
tives  of  the  26th  of  the  preceding  month,  the  report  of  James  Geddes 
and  Nathan  S.  Roberts,  (the  civil  engineers  appointed  for  that  pur- 
pose,) of  the  survey  and  location  made  by  them  of  the  route  of  the 
eastern  section  of  the  Chesapeake  and  Ohio  Canal,  from  a  little 
below  Cumberland,  through  the  valley  of  the  Potomac  to  the  tide- 
Ai\  ^*ter  at  Georgetown,  and  along  the  Maryland  shore  of  the 
"^  ♦river;  accompanied  by  estimates  of  the  cost  of  construction, 
amounting  for  a  sixty  feet  canal,  to  $4,479,346.93. 

On  the  4th  of  April,  1828,  the  meeting  of  the  stockholders  which 
had  been  called  on  the  5tb  of  March  preceding,  was  deferred,  for 
the  reasons  assigned  by  the  commissioners  in  their  publication  of 
the  postponement,  that  the  Government  of  the  United  States,  and 
the  State  of  Maryland,  might  participate  in  the  organization  of  the 
company,  when  Congress  should  have  definitively  acted  on  the  me- 
morials of  the  district  corporations,  and  of  the  central  committee  of 
the  Chesapeake  and  Ohio  convention,  and  the  commissioners ;  which 
were  for  a  subscription  to  the  stock  of  the  company,  and  for  which  a 
bill  was  then  depending  in  Congress. 

The  Act  of  Congress  of  the  23d  of  May,  1828,  among  other  things 
recognizes  the  assent  given  by  the  United  States,  to  the  charter  of 
the  Chesapeake  and  Ohio  Canal  Company,  by  the  Act  of  3d  of  March, 
1825.  By  an  Act  of  Congress  of  the  24th  of  May,  1828,  the  Secre- 
tary of  the  Treasury  is  authorized  to  subscribe  for  ten  thousand 
shares  of  the  stock  of  the  Chesapeake  and  Ohio  Canal  Company,  the 
report,  survey  and  estimate,  of  Geddes  and  liol>erts,  having  then  been 
received  and  acted  ui>on.  And  by  another  Act  of  the  same  day, 
authority  was  given  to  the  corporations  of  Washington,  Georgetown 
and  Alexandria,  to  subscribe  for  stock,  and  the  subscriptions  before 
made  by  them,  were  declared  to  be  valid  and  binding. 

On  the  26th  of  May,  1828,  Congress  having  then  authorized  a  sub- 
scription for  ten  thousand  shares  of  stock,  and  declared  the  subscrip- 
tions before  made  by  the  District  corporations,  to  be  valid  and  bind- 
ing, a  meeting  of  the  stockholders  on  the  20th  of  June,  1828,  wa^ 
regularly  called  by  the  commissioners,  where  president  and  directors 
were  elected,  and  the  company  duly  organized. 

On  the  26th  of  June,  1828,  the  route  and  site  sui'veyed  by  the 
United  States'  board  of  engineers,  for  internal  improvement,  and  by 
Messrs.  Geddes  and  Roberts,  and  ♦  communicated  to  Congress 
®*  were  adopted,  (so  far  as  they  corresponded,)  by  the  president 
and  directors,  as  the  line  of  the  Chesapeake  and  Ohio  Canal  below 
Cumberland. 
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On  the  10th  of  July,  1828,  the  Potomac  Company  assented  to  all 
the  Acts  of  Congress,  and  of  the  Legislatures  of  Virginia  and  l^fkry- 
land,  affecting  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, so  far  as  such  assent  might  be  deemed  necessary  to  their  va- 
lidity. 

On  the  4th  of  August.  1828,  the  Potomac  Company  instructed  the 
president  and  directors  forthwith  to  surrender  their  charter,  and 
convey  all  their  rights  and  interests  to  the  Chesapeake  and  Ohio 
Canal  Company.  On  the  15th  of  the  same  month,  the  surrender  and 
conveyance  were  made,  and  on  the  17th  of  September  following,  ac- 
cepted by  the  Chesapeake  and  Ohio  Canal  Company. 

Whilst  these  legislative  and  other  proceedings  were  in  progress, 
meetings  were  held  in  Baltimore,  by  a  number  of  citizens  of  that 
place,  on  the  12th  and  19th  February,  1827,  in  whose  printed  pro- 
ceedings the  advantages  likely  to  accrue  to  Baltimore,  from  connect- 
ing her  trade  with  the  Western  States,  by  intersecting  the  contem- 
plated Chesapeake  and  Ohio  Canal  within  the  District  of  Columbia, 
according  to  the  route  surveyed  and  reported  by  the  board  of  engi- 
neers for  internal  improvement,  and  by  a  direct  rail  road  from  Balti- 
more to  some  eligible  point  on  the  Ohio  River,  are  contrasted,  and 
the  saving  of  distance  by  such  a  direct  road,  stated  to  be  140  miles  ; 
which  proceedings  formed  the  basis  of  an  application  (or  memorial) 
which  was  preferred  to  the  Legislature  for  an  Act  to  incorporate  the 
Baltimore  and  Ohio  Rail  Road  Company,  by  a  committee  appointed 
for  that  purpose.  And  on  the  28th  of  the  same  month,  February, 
1827,  the  charter  was  passed.  On  the  8th  of  March,  1827,  a  law  was 
passed  by  the  Legislature  of  Virginia,  giving  permission  to  the  Rail 
Koad  Company'  to  extend  their  road  through  that  State,  but  prohib- 
iting its  striking  the  Ohio  at  a  point  lower  than  the  mouth  of  the 
Liittle  Eenawha,  on  the  Ohio;  and  on  the  2d  day  of  March,  1831, 
permission  was  ♦  given  them  by  an  Act  of  Congress  to  extend 
a  lateral  road  into  and' within  the  District  of  Columbia.  ^'^ 

On  the  31st  of  March,  1827,  the  whole  of  the  rail  road  stock  was 
subscribed;  and  on  the  23d  of  April,  1827,  the  company  was  orga- 
nized by  the  election  of  its  oflBcers. 

On  the  20th  of  June,  1827,  a  reconnoisance  of  the  country  between 
Baltimore  and  the  Ohio  River  was  commenced  by  engineers  in  the 
service  of  the  Rail  Road  Company,  with  a  view  to  the  location  of  the 
road. 

On  the  28th  of  February,  1828,  the  Legislature  of  Pennsylvania 
passed  a  law  authorizing  the  Rail  Road  Company  to  extend  their 
road  through  that  State  to  the  Ohio  River. 

On  the  3d  of  March,  1828,  the  Legislature  of  Maryland,  in  a  sup- 
plement to^the  Act  for  the  promotion  of  internal  improvement,  au- 
thorized a  subscription  for  five  thousand  shares  of  the  stock  of  the 
Rail  Road  Company,  on  condition  that  the  company  should  agree  to 
locat-e  it,  so  as  that  it  should  go  to,  or  strike  the  Potomac  River  at 
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some  point  between  the  month  of  the  Monocacy  River,  and  the  Town 
of  Cumberland,  and  that  it  should  go  into  Frederick,  Washington, 
an<f  Allegany  Counties. 

On  the  5th  of  April,  1828,  the  engineers  who  had  commenced  their 
reconnoisances  on  the  20th  of  June,  1827,  made  a  report  recommend- 
ing a  route  for  the  road  from  Baltimore  by  the  Point  of  Rocks,  and 
up  the  valley  of  the  Potomac.  Being  the  very  route  by  the  Point  of 
Rocks  which  had  before  been  surveyed  with  a  view  to  the  location 
of  the  canal  by  the  United  States'  board  of  engineers  for  internal 
improvement ;  and  again  by  Messrs.  Geddes  and  Roberts,  civil  engi- 
neers, appointed  by  the  General  Government  for  that  purpose,  whose 
report  and  estimates  of  the  7th  of  February,  1828,  had  then  been 
made  public. 

The  board  of  engineers  in  the  service  of  the  Rail  Road  Company, 
after  examining  the  ground  on  horseback,  and  without  instruments, 
approved  the  report  of  the  engineers  of  the  5th  April,  1828,  and  their 
decision  in  favor  of  a  route  for  the  rail  road  by  the  Point  of  Rocks, 
^  and  through  •  the  valley  of  the  Potomac  to  Williamsport,  in 
^•*  a  report  of  the  5th  May,  1828;  upon  which  report,  the  route 
by  the  Point  of  Rocks  and  the  valley  of  the  Potomac  was  adopted 
by  the  company.  Up  to  that  time,  no  survey  had  been  made  in  the 
valley  of  the  Potomac,  above  and  from  the  Point  of  Rocks,  at  the 
instance,  or  for  the  use  of  the  Rail  Road  Company ;  and  a  bill  was 
then  depending  in  Congress  for  an  appropriation  to  the  Chesapeake 
and  Ohio  Canal,  by  a  subscription  to  the  stock  of  the  company. 

On  the  12th  of  May,  1828,  engineers  were  deputed  by  the  president 
and  directoi-s  of  the  Rail  Road  Company  to  pass  along  the  route  thus 
adopted  from  the  Point  of  Rocks  to  Cumberland ;  and  wherever  the 
character  of  the  ground  was  such  as  to  leave  but  little  choice  as  to 
the  location  of  the  road,  or  to  present  but  one  passage,  to  make  an 
actual  location  of  the  same  at  once  over  such  ground ;  in  order  that 
the  actual  locations  so  made  might  serve  as  regulating  points  for  its 
subsequent  locations  over  the  intermediate  sections,  and  secure  the 
passage  of  the  roa<l.  And  at  the  same  time  agents  were  deputed  to 
take  ail  necessary  steps  to  procure  title  to,  or  a  right  of  way  over, 
the  lands  upon  which  such  actual  locations  should  be  made.  In  pur- 
suance of  which  instructions,  the  engineer  proceeded  to  make  sur- 
veys for  the  site  of  the  road,  at  the  places  indicated,  and  as  actual, 
partial  locations  of  it,  from  the  Point  of  Rocks  along  the  Maryland 
shore  of  the  Potomac  to  Cumberland.  And  the  agents  employed  for 
that  ]>urpose  entered  into  contracts  with  some  of  the  proprietors  for 
the  title  to  or  right  of  way  over  their  lands  so  surveyed,  and  com- 
menced process  of  condemnation  of  other  parcels  of  land  actually  sur- 
veyed for  the  site  of  the  road,  with  the  owners  of  which  they  were 
unable  to  make  contracts  for  the  title  to  or  right  of  way  over. 

In  this  state  of  things,  the  Chesapeake  and  Ohio  Canal  Company 
claiming  to  be  then  duly  incorporated,  and  the  Potomac  Company 
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(not  having  at  that  time  sarrendered  its  charter  and  transferred  its 
interest  to  the  Canal  *  Company,)  filed  a  bUl  on  the  equity  side  ^^ 
of  the  Washington  County  Court,  on  the  10th  June,  1828,  ^* 
against  the  Baltimore  and  Ohio  Rail  Road  Company,  denying  the 
right  of  that  company  to  construct  its  road  on  the  route  it  had 
adopted,  and  just  caused  to  be  partially  surveyed  and  laid  down  in 
the  valley  of  the  Potomac  from  the  Point  of  Rocks  to  Cumberland, 
Ql)on  the  Maryland  shore ;  and  asserting  a  prior  and  paramount  right 
to  the  choice  of  a  route  for  the  canal,  in  and  along  the  valley  of  the 
Potomac ;  and  obtained  an  injunction,  granted  by  one  of  the  Associate 
Judges  of  that  Court,  prohibiting  and  enjoining  the  Rail  Road  Com- 
pany, its  agents  and  attorneys,  and  all  persons  acting  by  its  author- 
ity, from  making  any  contracts  or  agreements  with,  or  receiving  any 
deed  or  conveyance  from  any  person  or  persons  whatsoever,  for  any 
lands  or  tenements  lying  within  the  bounds  already  so  marked  out 
and  surveyed  for  the  said  road ;  and  also  the  justices  of  the  peace,, 
and  sheriffs  of  the  Counties  of  Frederick,  Washington  and  Allegany, 
Irom  issuing  or  executing  any  warrants  for  the  condemnation  of  any 
such  lands,  until  a  reasonable  time  should  have  been  allowed  the 
Canal  Company  for  completing  the  actual  surveys  and  definitive 
locations  of  the  canal,  and  the  further  order  of  the  Court. 

That  bill  was  not  answered,  but  on  the  23d  June,  1828,  the  Rail 
Itoad  Company  filed  a  bill  in  Chancery  against  the  Canal  and  Poto- 
mac Companies,  referring  to  it,  and  praying  an  injunction,  prohibit- 
ing those  companies  and  each  of  them,  and  all  persons  acting  under 
their  authority,  or  the  authority  of  either  of  them,  from  making  any 
contract  or  agreement  with,  or  receiving  any  deed,  or  conveyance, 
from  any  of  the  parties  to  the  contracts  before  made  with  the  agent 
of  the  Bail  Road  Company  for  any  lands,  or  any  interest  in  any  lands,^ 
owned  by  them,  or  either  of  them,  and  lying  within  the  limits  of  the 
actual  location  of  the  rail  road,  as  surveyed  and  marked  out  by  the 
engineers  in  the  service  of  that  company;  and  also  prohibiting  the 
justices  of  the  peace,  and  sherififs  of  Frederick,  •  Washington, 
and  Allegany  Counties,  from  issuing  or  executing  any  warrant  ®^ 
or  warrants  for  the  condemnation  of  any  such  land,  for  the  use  of  the 
Canal  and  Potomac  Companies,  until  the  claim  of  those  companies 
to  a  priority  and  right  of  election  as  set  forth  in  their  bill,  filed  in 
the  Washington  County  Court,  should  have  been  finally  heard  and 
determined  upon,  or  until  the  further  order  of  the  Court  of  Chancery. 

On  the  24th  June,  1828,  a  second  bill  was  filed  by  the  Rail  Road 
Company,  for  an  injunction  to  protect  rights,  that  it  was  supposed 
to  have  acquired  under  the  proceedings  that  had  been  instituted  by 
its  agents,  for  the  condemnation  of  such  portions  of  the  land  sur- 
veyed for  the  site  of  the  road,  as  they  had  been  unable  to  make 
contracts  with  the  owners  for ;  and  on  the  25th  of  the  same  month, 
a  third  bill  was  filed  by  the  same  company,  for  an  injunction  to 
protect  rights  claimed  to  have  been  acquired  to  lands,  by  actual 
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locations  for  the  site  of  the  rail  road,  but  in  relation  to  which,  no  con- 
tracts had  been  made,  or  proceedings  for  condemnation  instituted — 
upon  each  of  which  bills  an  injunction  was  issued,  according  to  the 
prayer  of  it. 

The  complainant  in  neither  of  those  bills  of  complaint,  sets  up  any 
paramount  right  of  election  or  pre-emption  for  the  route  or  site  of 
the  road ;  but  founds  its  claim  to  a  right  to  construct  the  road  in  the 
valley  of  the  Potomac,  along  the  Maryland  shore,  from  the  Point  of 
Rocks  to  Cumberland,  upon  the  actual  surveys  it  had  caused  to  be 
made  on  that  route,  as  partial  locations  of  the  road;  upon  the  con- 
tracts made  by  its  agents,  with  the  owners  of  portions  of  the  land 
so  surveyed,  for  the  title  to,  or  right  of  way  over  them,  and  upon 
the  proceedings  instituted  by  its  agents  for  the  condemnation  of 
other  portions,  in  relation  to  which,  they  were  unable  to  make 
any  contracts  with  the  owners.  The  three  bills  were  afterwards 
consolidated,  and  on  the  8th  of  May,  1829,  the  Canal  Company  hav- 
ing then  received  from  the  Potomac  Company  a  surrender  of  it^s 
charter,  and  a  transfer  of  all  its  rights  and  interests,  put  in 
^^  *  its  answer  re-asserting  a  prior  and  paramount  right  to  the 
choice  of  a  route  and  site  for  the  canal,  in  the  valley  of  the  Potomac, 
as  claimed  in  the  bill  filed  in  the  Washington  County  Court,  to  which 
there  was  a  general  replication.  At  the  September  Term,  1825,  after 
a  previous  argument,  on  a  motion  to  dissolve  the  injunction,  the  in- 
junction was  continued  by  order  of  the  Chancellor,  until  final  hear- 
ing; and  on  the  final  hearing  at  the  September  Term,  1831,  it  was, 
by  a  decree  of  the  Chancellor,  made  perpetual.  From  which  decree 
the  case  was  brought  by  appeal  to  this  Court. 

It  appears  that  there  are,  between  the  Point  of  Rocks  and  Cum- 
berland, in  the  valley  of  the  Potomac,  on  the  Maryland  shore, 
between  forty  and  fifty  miles  of  narrow,  difficult  passes,  along  which 
the  canal,  if  made  independently,  and  without  reference  to  a  rail 
road,  will,  from  the  character  of  the  difficulties  presented,  have  to  be 
supported  by  embankments,  constructed  in  the  bed  of  the  river, 
many  feet  beyond  the  usual  low  water  mark ;  that  should  the  Rail 
Road  Company  prevail  in  establishing  a  choice  of  location  on  that 
route,  if  it  would  not  be  impossible  to  construct  the  canal  along  those 
passes,  after  the  most  eligible  ground  had  been  occupied  by  the  rail 
road,  it  could  only  be  done  with  such  difficulty,  and  at  such  an  ex- 
pense, as  that  no  practical  engineer  would  recommend  it,  and  that 
the  expense  of  constructing  the  canal,  if  taken  out  of  the  valley  of 
the  Potomac,  would  be  so  enormous,  as  in  the  language  of  one  of  the 
engineers,  to  i-ender  such  an  undertaking,  "  a  canal  impracticability." 

The  question  then  presented  for  the  consideration  of  this  Court  is, 
whether  the  Chesapeake  and  Ohio  Canal  Company,  has  a  priority  of 
right,  in  the  choice  or  selection  of  ground  for  the  route  and  sit«  of 
the  canal  in  the  valley  of  the  Potomac.  The  decision  of  which  ques- 
tion is  approached,  with  a  due  sense  of  the  extent,  diversity,  and 
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magnitade  of  the  interests  involved,  (reaching  far  beyond  the  con- 
fines of  this  State,)  and  the  possible  consequences  both  to  the  im- 
mediate parties  and  the  community  at  large.  Should  the  decision 
of  this  cause,  have  the  effect  to  arrest  the  progress  •  of  the  ^^ 
great  work,  commenced  by  the  party  against  whose  claim  it  ^  • 
is  pronounced,  it  will  be  a  matter  of  regret.  But  it  is  the  business , 
of  a  Judge  to  endeavor  in  every  case  that  is  brought  before  him,  to 
arrive  at  a  correct  conclusion ;  and  that  done,  to  the  conviction  at 
least  of  his  own  mind,  his  duty,  though  sometimes  an  unpleasant,  is 
a  very  plain  one,  and  admits  of  no  hesitating  in  the  discharge  of  it. 

Proceeding  then  to  the  discharge  of  an  obvious  duty,  as  this  case 
mainly  depends  upon  the  construction  proper  to  be  given  to  the 
several  charters,  under  which,  the  rights  asserted  by  the  respective 
parties  are  claimed;  and  as  the  Canal  Company  claims  to  be  entitled 
to  all  the  rights  and  privileges  originally  granted  to,  and  vested  in 
the  Potomac  Company,  it  is  necessary  to  inquire  into  the  character 
and  object  of  the  charter  of  that  company,  and  to  ascertain  what 
the  rights  and  privileges  granted  were,  (so  far  as  concerns  this  con- 
troversy,) and  how,  and  for  what  cause  to  be  divested,  and  that  char- 
ter being  also  the  first  in  order  in  point  of  date,  it  will  be  firdt  ex- 
amined; a  correct  understanding  of  which,  will  essentially  aid  in  the 
ooQstruction  of  the  charter  of  the  Canal  Company.  One  construc- 
tion given  to  the  charter  of  the  Potomac  Company,  by  the  counsel 
for  the  Rail  Road  Company,  and  insisted  on  in  argument,  is,  that 
the  Potomac  Company  was  not  authorized  to  make  a  continuous 
canal,  bat  was  restricted  to  the  improvement  of  the  navigation  of 
the  bed  of  the  river,  with  no  power  to  make  canals,  except  at  the 
Great  and  Little  Falls;  and  for  that  construction,  the  phraseology 
of  the  title,  and  of  the  9th,  10th,  and  17th  sections,  is  principally 
relied  upon.  But  that  construction,  it  is  believed  cannot  prevail,  if 
the  whole  of  the  charter  is  examined  together,  and  one  part  con- 
strued by  another,  (as  every  statute  should  be,)  with  a  view  to  give 
effect  and  operation  to  the  whole,  if  it  can  be  done.  In  pursuance 
of  which  principle  of  construction,  it  is  proposed  to  collate  the  title, 
with  the  preamble  and  the  different  provisions  of  the  charter,  having 
any  relation  to  this  point. 

•The  charter  itself  is,  "an  Act  for  establishing  a  com- 
pany  for  opening  and  extending  the  navigation  of  the  River  ®® 
Potomac,"  and  the  preamble  states,  "that  the  extension  of  the* 
&avigation  of  the  Potomac  River,  from  tide-water  to  the  highest 
place  practicable  on  the  north  branch,  will  be  of  great  public  utility ;" 
and  that  "it  may  be  necessary  to  cut  canals,  and  erect  locks,  and 
other  works,  on  both  sides  of  the  river." 

The  4th  section  authorizes  the  president  and  directors  "to  agree 
with  any  person  or  persons,  on  behalf  of  the  company,  to  cut  such 
canals,  and  erect  such  locks,  and  perform  such  other  works  as  they 
shall  judge  necessary  for  opening,  improving  and  extending  the 
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navigation  of  the  said  river  above  tide-water,  to  the  highest  part 
of  the  north  branch  to  which  navigation  can  be  extended,  and  carry- 
ing on  the  same,  from  place  to  place,  and  from  time  to  time,  and 
upon  such  terms,  and  in  such  manner,  as  they  shall  think  fit.'' 

The  9th  section  provides,  that  ^Mn  consideration  of  the  expenses 
,  the  said  proprietors  will  be  at,  not  only  in  cutting  the  said  canals, 
erecting  locks,  and  other  works  for  opening  the  different  falls  of  the 
said  river,  and  in  improving  and  extending  the  navigation  thereof, 
but  in  maintaining  and  keeping  the  same  in  repair,"  &c.,  the  presi- 
dent and  directors  shall  have  a  right,  ^^at  all  times  forever,"  to 
demand  an^  receive  tolls  at  the  nearest  convenient  place  below  the 
mouth  of  the  south  branch,  and  at  or  near  Payne's  Falls,  and  at  or 
above  the  Great  Falls  of  the  river,  &c. 

The  10th  section  declares,  '^  that  the  river  and  the  works  to  be 
erected  thereon,  when  completed,  shall  forever  thereafter  be  esteemed 
and  taken  to  be  navigable,  as  a  public  highway." 

The  17th  section  is  in  these  words,  '^that  the  tolls  hereinbefore 
allowed  to  be  demanded  and  received  at  the  nearest  convenient 
place  below  the  mouth  of  the  south  branch,  are  granted,  and  shall 
be  paid  on  condition  only,  that  the  said  Potomac  Company  shall 
make  the  river  well  capable  of  being  navigated  in  dry  seasons,  by 
vessels  drawing  one  foot  *  water,  from  the  place  on  the  north 
^^  branch,  &c.,  to  and  through  the  place  which  may  be  fixed 
on  below  the  mouth  of  the  south  branch,  for  receipt  of  the  tolls 
aforesaid;  but  if  the  said  river  is  only  made  navigable  as  afore- 
said, from  Fort  Cumberland,  to  and  through  the  said  place  below 
the  mouth  of  the  south  branch,  then  only  two-thirds  of  the  said 
tolls  shall  be  there  received;  that  the  tolls  hereinbefore  allowed 
to  be  demanded,  and  received  at  or  near  Payne's  Falls,  are  granted, 
and  shall  be  payable,  on  condition  only,  that  the  said  Potomac  Com- 
pany shall  make  the  river  well  capable  of  being  navigated  in  dry 
seasons,  by  vessels  drawing  one  foot  water,  from  the  said  place  of 
collection  near  the  mouth  of  the  south  branch,  to  and  through 
Payne's  Falls  aforesaid;  that  the  tolls  hereinbefore  allowed  to  be 
demanded  and  received  at  the  Great  Falls,  are  granted,  and  shall 
be  payable  on  condition  only,  that  the  said  Potomac  Company  shall 
make  the  river  well  capable  of  being  navigated  in  dry  seasons,  from 
Payne's  Falls  to  the  Great  Falls,  by  vessels  drawing  one  foot  water, 
and  from  the  Great  Falls  to  tide-water ;  and  shall,  at  or  near  the 
Great  Falls,  make  or  cut  a  canal,  twenty-five  feet  wide,  and  four 
feet  deep,  with  sufficient  locks  if  necessary,  each  of  eighty  feet  in 
length,  sixteen  feet  in  breadth,  and  capable  of  conveying  vessels  or 
rafts,  drawing  four  feet  water  at  the  least ;  and  shall  make,  at  or 
near  the  Little  Falls,  such  canal,  and  locks  if  necessary,  as  will  be 
sufficient  and  proper,  to  let  vessels  and  rafts  aforesaid  into  tide- 
water, or  render  the  said  river  navigable  in  the  natural  course." 
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And  by  the  18th  section  it  is  enacted,  ^^  that,  in  case  the  said  com- 
pany g  hall  not  begin  the  said  work  within  one  year  after  the  com- 
pany sliall  be  formed,  or  if  the  navigation  shall  not  be  made  and 
improved  between  the  Great  Falls  and  Cumberland,  in  the  manner 
hereinl)efore  mentioned,  within  three  years  after  the  said  company 
shall  be  formed,  then  the  said  company  shall  not  be  entitled  to  any 
benefitf  privilege  or  advantage  under  this  Act ;  and  in  case  the  said 
company  shall  not  complete  the  navigation  through  and  from 
•  the  Gi*eat  Falls  to  tide-water  as  aforesaid,  within  ten  years  ^^ 
alter  the  company  shall  be  formed,  then  shall  all  the  interest  of  the 
said  company,  and  all  preference  in  their  favor,  as  to  the  navigation 
and  tolls,  through  and  from  the  Great  Falls  to  tide-water,  be  for- 
feited and  cease." 

It  is  very  certain,  that  there  is  nothing  in  this  charter,  requiring 
of  the  company  to  make  a  continuous  canal,  nor  is  it  insisted  upon 
here,  that  any  such  duty  was  imposed.  All  that  is  contended  for, 
is,  that  no  specific  mode  of  improvement  was  designed  by  the  Leg- 
islatnres  from  which  the  charter  emanated,  and  that,  the  sphere  of 
the  operations  of  the  company  was  not  restricted  to  the  bed  of  the 
river,  and  to  the  canals  required  at  the  Great  and  Little  Falls ;  but 
that,  authority  to  eflfect  the  proposed  extension  of  the  navigation, 
either  by  means  of  a  continuous  canal,  or  by  improvements  in 
the  bed  of  the  river,  with  such  occasional  canals,  and  at  such  places, 
as  might  be  deemed  proper,  and  necessary  to  the  accomplishment  of 
the  end  contemplated. 

The  right  to  improve  the  navigation  in  the  bed  of  the  river,  was 
clearly  comprehended  in  the  powers  delegated  to  the  corporation  ; 
and  that  seems  to  have  been  considered  as  the. mode  of  improve- 
ment, which  would  probably  be  pursued.  Upon  which  hypothesis, 
it  may  be  inferred,  the  obligation  (to  be  found  in  the  17th  section,) 
to  make  canals  at  the  Great  and  Little  Falls  was  imposed,  where  it 
was  believed,  that  no  safe  and  adequate  improvements  could  be 
made  in  the  bed  of  the  river.  But  the  question  is  not,  what  it  was 
supposed,  would  be  the  mode  of  improvement  resorted  to,  but  whether 
the  operations  of  the  corporation  were  limited  to  the  bed  of  the  river, 
or  whether  it  had  a  right,  in  the  practical  exertion  of  its  powers,  to 
adopt  any  other  plan,  as  it  became  instructed  by  experience,  and 
aided  by  the  light  of  science. 

It  is  laid  down  in  some  of  the  books,  that  in  construing  a  statute, 
the  title  (being  no  part  of  it,)  is  not  to  be  regarded,  but  we  have 
high  authority  in  this  country  for  a  different  rule  of  construction — 
the  opinions  of  the  Judges  of  the  •  Supreme  Court,  as  expressed  ^ 

in  the  United  States  vs.  Fisher,  2  Cranchj  358.  It  is  no  where  ^^ 
pretended,  that  the  title  can  control  the  express  words  of  the  enact- 
ing clauses.  Without  stopping,  therefore,  to  inquire  how  i'ar  the  title 
of  a  statute  may  be  regarded  in  the  construction  of  it,  but  yielding 
to  the  title  in  this  case,  all  the  influence  that  can  be  claimed  for  it, 
5  4  a.  &  J. 
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it  will  be  found  not  sufficient  to  sustain  the  construction  of  the  char- 
ter contended  for  by  the  counsel  for  the  Bail  Boad  Company. 

It  is  described  in  the  title,  to  be  an  Act  ^'  for  oi)ening  and  extending 
the  navigation  of  the  Biver  Potomac,"  and  whatever  might  be  the 
ordinary  understanding  of  the  terms.  ^^  the  navigation  of  the  Biver 
Potomac,"  if  considered  independently  and  alone,  the  preamble 
which  more  fully  discloses  the  object  contemplated,  and  which  is 
deemed  to  occupy  so  important  an  office  in  a  statute,  as  to  be  called 
a  key  to  its  construction,  explains  the  sense  in  which  these  terms 
were  intended  to  be  used,  by  the  recital  <^  that  it  may  be  necessary 
to  cut  canals,  and  erect  locks  and  other  works  on  both  sides  of  the 
rivfer,"  and  clearly  shows,  that  the  navigation  proposed  to  be  opened 
and  extended  was  not  intended  to  be  restricted  to  the  channel  or 
bed  of  the  river ;  but  that  by  "  the  navigation  of  the  Biver  Potomac," 
was  meant  a  communication  by  the  waters  of  the  river,  whether  in 
the  natural  course,  or  by  means  of  occasional  canals,  or  both,  as  it 
might  be  found  necessary — since  the  canals  spoken  of  on  both  sides 
of  the  river,  could  only  be  necessary  for  the  purposes  of  navigation 
out  of  the  bed  of  the  river ;  and  are  specified  as  works,  that  might 
become  necessary,  not  for  the  purposes  of  canal  navigation,  as  dis- 
tinguished from  the  navigation  of  the  river,  but  as  necessary  for 
opening  and  extending  the  navigation  of  the  river  itself. 

It  was  no  doubt  expected,  that  improvements  in  the  bed  of  the 
river,  would  be  resorted  to ;  but  it  was  also  apprehended,  if  not  fore- 
seen, that  the  object  could  not  be  effected  throughout,  in  that  way ; 
and  canals  were  suggested,  as  means  that  might  become  necessary, 
^^  to  the  accomplishment  of  the  *  scheme  of  opening  and  exteud- 
•^'*      ing  the  navigation  of  the  river. 

If  then  the  construction  of  the  charter  rested  upon  the  title  and 
preamble  alone,  with  no  other  guide  to  the  intention  of  the  makers, 
there  would  be  no  difficulty  in  ascertaining  what  that  intention  was, 
if  there  were  ambiguous  expressions  in  the  enacting  clauses,  requir- 
ing the  aid  of  the  preamble  to  explain  them.  Not  only,  however, 
does  the  preamble  sufficiently  explain  the  sense,  in  which  the  words 
^Hhe  navigation  of  the  Biver  Potomac,"  were  intended  to  be  used; 
but  the  4th  section  conferred  the  expi'ess  and  unlimited  power,  ^^  to 
cut  such  canals,  and  erect  such  locks,  and  perform  such  other  works," 
as  should  be  judged  necessary  by  the  corporation,  *^  for  oi)ening,  im- 
proving, and  extending  the  navigation  of  the  river,"  from  tide-water 
to  the  highest  practicable  point  on  the  north  branch,  and  ^^  carrying 
on  the  same,  from  place  to  place,  and  from  time  to  time,  and  upon 
such  terms,  and  in  such  manner,  as  they  should  think  fit." 

Here  then  was  distinctly  granted  the  power  to  make  canals,  &c.y 
for  the  purpose  of  ^'opening,  improving,  and  extending  the  naviga- 
tion of  the  river  " — with  no  restriction,  either  as  to  the  number,  or 
kind  of  canals,  locks,  or  other  works,  authorized  to  be  made  and  per- 
formed, but  such  as  might  be  prescribed  by  the  judgment  of  the  cor- 
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poratioD,  and  the  places,  times,  and  manner  of  conducting  the  Im- 
provement were  committed  to  its  will,  ^^  for  carrying  on  the  same, 
from  place  to  place,  and  from  time  to  time,  in  such  manner  as  they 
shall  think  fit."  Thus  manifestly  showing,  that  to  make  the  water 
of  the  river  navigable  by  means  of  a  canal,  or  canals,  would  be  to 
make  the  river  navigable,  in  the  sense  in  which  the  words  were 
used— and  showing  also,  that  the  manner  of  effecting  that  object, 
was  referred  to  the  judgment  and  discretion  of  the  corporation. 

The  makers  of  the  charter  very  well  knew,  that  there  were  various 
modes  of  improving  the  navigation  of  a  river,  and  that  canaling  was 
one;  bat  not  being  i)osse8sed  of  the  means  of  determining  which  of 
the  different  modes  was  •  best  adapted  to  the  situation  and 
character  of  the  Potomac,  prudently  forbore  to  describe  any  ^^ 
specific  mode,  but  committed  the  whole  subject  to  the  judgment  of 
the  corporation,  regardless  of  the  mode,  provided  the  object  was 
accomplished. 

Under  the  authority  thus  conferred,  looking  to  the  4th  section 
alone,  or  in  connection  with  the  preamble,  can  it  be  doubted,  that 
the  corporation  might  have  adopted  any  plan  of  improvement,  which 
in  its  judgment,  was  best  adapted  to  the  end  proposed?  The  lan- 
guage of  that  section  is  as  broad  as  it  could  well  have  been  ;  without 
a  word  to  restrict  the  operations  of  the  corporation  to  the  bed  of  the 
river,  or  to  confine  it  to  any  particular  mode  of  improvement.  It 
might  have  resorted  to  improvements  of  the  navigatibn  in  the  bed 
of  the  river  by  sluices:  or  to  dams  and  locks.  Both  of  which  kinds 
of  improvements,  are  comprehended  in  the  terms  "such  other  works." 
Or  it  might  have  adopted  the  plan  of  opening  the  bed  of  the  river, 
with  occasional  canals,  under  the  authority  to  *^  cut  canals,  &c."  and 
having  the  power  to  ^^cut  such  canals  as  it  might  judge  necessary  " 
for  improving  the  navigation  of  the  river,  and  to  carry  on  the  im- 
provement "  from  place  to  place,  and  from  time  to  time,  and  in  such 
manner  as  it  should  think  fit,"  why  might  not  a  continuous  canal 
have  been  made  f  If  at  one  time,  it  had  made  a  canal  to  a  particu- 
lar point,  and  afterwards  had  "thought  fit"  to  make  another,  from 
that  point  to  another  point,  joining  the  two  together,  in  other  words, 
elongating  the  first;  and  so  on,  from  time  to  time,  and  from  place  to 
place,  as  it  had  "judged  necessary"  or  "  thought  fit,"  throughout 
the  whole  geographical  extent  of  the  charter,  it  would  have  been  a 
continuous  canal. 

And  could  such  a  work  have  been  deemed  to  be  unwarranted  by 
the  charter  ?  It  would  have  been  an  improvement  within  the  letter 
of  it:  such  as  the  corporation  "judged  necessary,"  and  "  carried  on 
from  place  to  place,  and  from  time  to  time,"  in  the  "  manner  it 
thoQght  fit."  Or  suppose  the  corporation,  "judging  it  necessary, 
and  thinking  fit "  to  •  do  so,  had  made  a  number  of  canals 
at  diffei'ent  places,  between  the  two  termini  of  the  proposed  ^^ 
extension  of  the  navigation ;  and  afterwards  from  experience,  ^^judg- 
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ing  it  necessary  "  to  make  other  canals  in  the  intermediate  spaces, 
have  ^Hhoaght  fit ''  to  do  so,  and  to  unite  them  with  those  that  were 
before  made,  it  would  have  been  a  continuous  canal,  and  what  would 
there  have  been  opposed  to  the  legality  of  it.  The  corporation  had 
an  unlimited  discretion  as  to  the  number  of  canals,  and  the  time, 
places  and  manner  of  making  them  ;  no  number  was  specified,  no 
time  was  limited,  no  place  or  places  designated,  nor  manner  directed, 
and  having  the  right  to  make  as  many  as  it  should  ^' judge  neces- 
sary," and  at  such  places  as  it  should  ''think  fit,"  the  having  made 
some  at  some  places,  did  not  prevent  its  making  others,  at  other 
places,  and  at  other  times ;  one  place  being  as  much  within  its  dis- 
cretion as  another,  and  the  making  them  from  one  to  another  of  those 
that  had  been  before  made,  being  the  making  of  them  *^  from  place 
to  place :  "  and  the  joining  them  together  being  within  the  authority 
to  make  them  in  <'  such  manner  as  it  should  think  fit ;  "  there  being 
not  one  word  denying  the  right  to  do  so ;  and  surely,  there  can  be  no 
difference  in  principle  between  the  right  to  make  a  continuous  canal, 
by  constructing  one  piece  at  one  time,  and  another  at  another  time, 
and  in  different' places,  as  the  necessity  for  it  is  discovered,  and  in 
such  a  manner,  as  ultimately  to  unite  all  the  different  parts,  and  to 
adopt  at  once,  the  plan  of  a  continuous  canal.  They  are  in  effect  the 
same,  each  being  referred  to,  and  made  dependent  upon  the  judg- 
ment and  will  of  the  corporation,  by  the  unlimited  terms  in  which  its 
powers  are  expressed. 

It  is  not  enough  to  say,  that  the  state  of  knowledge  on  the  subject 
of  canals,  was  not  such  at  the  date  of  the  chatter,  as  to  justify  the 
supposition  that  a  continuous  canal  was  thought  of  at  the  time,  and 
therefore  as  has  been  suggested,  that  the  respective  Legislatures 
could  not  have  intended  to  confer  the  power  to  make  such  a  canal. 
The  state  of  knowledge  certainly  was  not  then,  what  it  is  now ;  ex- 
perience  and  the  *  advance  of  science  have  shed  much  addi- 
^^  tional  light  upon  the  subject.  But  continuous  canals  were 
not  unknown :  they  were  in  practical  operation  elsewhere,  and  had 
been  long  before,  though  the  extent  of  their  superiority  over  other 
modes  of  improving  the  navigation  of  rivers,  wa«  not  probably  well 
understood ;  which  was  perhaps  the  very  reason  why  such  a  canal 
was  not  expressly  designated ;  and  may  account  for  the  unlimited 
discretion  given  by  the  charter;  the  makers  and  procurers  of  it, 
being  unwilling  for  want  of  better  information  than  wa«  then  gene- 
rally possessed,  to  confine  the  corporation  to  any  specific  mode  of 
improvement.  Nor  can  any  inference  against  a  grant  of  power  to 
make  a  continuous  canal,  be  drawn  from  the  limited  amount  of  the 
capital,  provided  by  the  second  section,  as  is  supposed,  since  the  six- 
teenth section  authorizes  an  indefinite  extension  of  it,  at  the  discre- 
tion of  the  corporation. 

The  9th  section  contains  nothing,  adverse  to  the  power  to  make  a 
continuous  canal.    The  right  to  demand  and  receive  toils  wa^  given, 
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in  oonsideration  of  the  expenses  the  corporation  would  be  at,  ^^  in 

catting  the  said  canals,  &;c."  What  said  canals  ?  Not  at  the  Great 
or  Little  Falls,  or  any  other  particular  falls,  but  the  canals  before 
authorized  by  the  4th  section,  without  reference  to  any  falls ;  such 
as  the  corporation  <^  should  judge  necessary  for  opening  and  improv- 
ing the  navigation  of  the  river,"  to  be  made  and  <<  carried  on  fi-om 
place  to  place,  and  from  time  to  time,  and  in  such  manner  as 
it  should  think  fit."  That  is  one  of  the  enumerated  probable  sub- 
jects of  expense,  in  consideration  of  which  the  tolls  were  allowed ; 
and  the  <<  erecting  locks  and  other  works,  for  opening  the  different 
falls  of  the  river,"  are  others.  Showing  indeed  that  it  was  supposed 
that  different  modes  of  improvement  might  be  resorted  to;  but  pre- 
cluding neither,  and  excluding  the  idea,  that  the  improvements  were 
to  be  confined  to  the  bed  of  the  river ;  and  entitling  the  corporation 
to  tolls,  on  the  accomplishment  of  the  object,  the  extension  and  com- 
pletion of  the  navigation  of  the  •  river,  in  either  of  the 
known  modes,  or  by  a  combination  of  any  of  them.  ^^ 

The  10th  section,  in  making  ^^the  river,  and  the  works  to  be 
erected  thereon,  when  completed,  a  public  highway,"  proceeds  upon 
the  same  idea,  that  the  navigation  of  the  river,  might  be  opened  by 
a  resort  to  difi<»rent  modes  of  improvement,  and  provides  for  the 
event  of  its  being  done  in  the  bed,  and  by  occasional  works  out  of 
the  river,  by  declaring  both  the  river  and  such  works,  to  be  a  public 
highway,  which  would  equally  cover  the  case,  of  its  being  done  in 
either  of  the  different  modes.  If  it  had  been  effected  by  improve- 
ments confined  to  the  bed  of  the  river,  the  river  under  that  provision, 
would  have  become  a  public  highway,  though  there  were  no  works 
on  the  outside  of  it ;  and  so,  if  it  had  been  accomplished  by  a  canal, 
altogether  out  of  the  river,  with  no  improvements  in  the  bed,  that 
canal  would  have  been  a  public  highway.  It  could  not  have  been  in- 
tended, that  to  constitute  the  proposed  channel  of  communication  a 
public  highway,  there  should  be  improvements  both  in  the  bed  of  the 
river,  and  upon  the  margin ;  and  if  either  exclusively,  would  have 
been  sufficient,  so  would  the  other.  It  was  the  channel  of  communi- 
cation when  completed,  that  was  to  be  a  public  highway,  no  matter 
by  which  of  the  different  modes. 

But  it  is  supposed,  there  is  something  in  the  17th  section,  indicat- 
ing the  intention  to  have  been,  to  restrict  the  corporation  in  its  im- 
provements, to  the  bed  of  the  river,  with  the  exception  only  of  the 
points  at  the  Great  and  Little  Falls.  There  is  no  such  express  re- 
striction to  be  found  in  that  section.  The  most  that  could  be 
gathered  from  it,  is  by  a  remote  inference  from  general  and  am- 
biguous words  construed  alone ;  which  would  be  a  departure  from 
the  acknowledged  rule,  that  in  construing  a  statute,  all  the  parts 
should  be  taken  together. 

The  words  of  the  17th  section  which  are  relied  upon,  as  proving 
the  intention  to  have  been  to  confine  the  improvements  to  the  bed  of 
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^  the  river,  are,  "that  the  tolls,  &c.  are  *  granted,' and  shall  be 
^  '  paid  on  condition  only,  that  the  said  Potomac  Company  shall 
make  the  river  well  capable  of  being  navigated  in  dry  seasons,  by  ves- 
sels drawing  one  foot  water,"  from  Camberland,  to  and  through  a 
place  below  the  month  of  the  south  branch,  from  thence  to  and  through 
Payne's  Falls,  from  thence  to  the  Great  Falls,  and  from  the  Great 
Falls  to  tide-water;  the  expressions,  ''shall  make  the  river  well  capa- 
ble of  being  navigated,"  being  considered  as  meaning,  according  to 
the  ordinary  acceptation  of  the  terms,  that  the  river  should  be  made 
navigable  in  its  bed  or  natural  course.  But  would  that  be  the  ordi- 
nary acceptation  of  the  terms  f 

When  we  speak  of  navigating  a  river,  without  reference  to  the 
state  or  condition  of  it,  ordinarily  the  navigating  it  in  its  natural 
course  is  meant.  But  when  the  making  a  river  navigable,  (which 
was  not  so  before,)  is  spoken  of  in  general  terms,  without  a  designa- 
tion of  an^'  particular  mode  of  doing  it,  no  particular  mode  is  under- 
stood to  be  intended;  the  making  it  navigable  in  its  natural  course, 
no  more  than  the  making  it  navigable  in  any  other  way,  there  being 
various  modes  of  making  a  river  navigable;  and  indeed,  to  say  that 
such  a  river  is  made  navigable,  or  may  be  made  navigable  by  means 
of  a  canal,  is  a  common  mode  of  expression.  It  is  therefore  by  no 
means  clear,  that  the  words  of  the  17th  section,  if  standing  alone, 
with  nothing  to  explain  the  sense  in  which  they  were  used,  should  be 
understood  as  requiring  the  river  to  be  made  navigable  in  its  bed  or 
natural  course ;  but  when  taken  in  connection  with  the  whole  con- 
text, it  seems  to  be  very  plain  that  they  were  used  in  no  such  re- 
stricted sense ;  and  that  by  requiring  the  river  to  be  made  naviga- 
ble, was  meant  the  making  it  navigable  in  any  of  the  known  modes 
in  which  the  navigation  of  a  river  may  be  improved,  and  not  excla- 
sively  in  its  bed  or  natural  channel.  It  is  stated  in  the  preamble, 
that ''  it  may  be  necessary  to  cut  canals,  and  erect  locks,  and  other 
works,"  for  extending  the  navigation  of  Potomac  River;  which  shows 
the  understanding  of  the  respective  Legislatures  to  have  been,  that 
the  ^  extension  of  the  navigation  might  be  effected  by  making 
^^      canals. 

By  the  4th  section,  the  corporation  was  invested  with  power  ''to 
cut  such  canals,  and  erect  such  locks,  &c."  as  it  should  judge  neces- 
sary for  opening,  improving  and  extending  the  navigation  of  the 
river,  "  from  place  to  place,  and  in  such  manner  as  it  should  think 
fit ;"  and  by  the  11th  section,  authority  was  given  to  purchase  or 
condemn  lands  for  the  purpose  of  making  such  canals,  &c.  Here 
then  is  an  express  authority  to  open,  improve,  and  extend  the  navi- 
gation of  the  river,  by  means  of  canals,  locks,  and  other  works ;  em- 
bracing the  variety  of  modes  in  which  rivers  are  capable  of  being 
made  navigable,  and  exclusively  confined  to  neither. 

With  this  explicit  legislative  exposition  of  the  sense,  in  which  the 
terms  opening,  improving,  and  extending  the  navigation  of  the  river^ 
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were  ased,  fixing  the  ineauing  imparted  to  that  language  by  the 
makers  of  the  charter  to  have  been,  that  to  make  a  navigable  canal 
fed  bj  the  waters  of  the  Potomac,  wonld  be  to  make  the  river  navi* 
gable;  how  can  it  be  said  that  the  17th  section  in  requiring  the  river 
^^tobemade  capable  of  being  navigated,"  meant  exclusively  that 
the  bed  of  the  river  should  be  made  navigable  f    Besides,  under  the 
4th  section,  the  corporation  had  an  unlimited  discretion,  co-ext<ensive 
with  the  geographical  limits  of  the  charter  to  make  canals  '^from 
place  to  place  "  for  opening,  improving,  and  extending  the  naviga- 
tion of  the  river ;  there  was  not  a  spot  from  one  terminus  to  the  other 
to  which  the  exercise  of  that  discretion  was  confined,  nor  from  which 
it  was  excluded.    But  it  had  an  express  right  to  make  canals,  wher- 
ever it  should  think  fit,  and  ^<  from  place  to  place,"  along  the  whole 
roate;  which  is  utterly  at  war  with  the  construction  claimed  to  be 
put  upon  the  17th  section,  and  both  cannot  stand.    For  it  will  be  ob- 
served, that  the  terms  of  the  17th  section  cover  the  entire  space  be- 
tween Cumberland  and  tide-water ;  and  if  the  construction  contended 
for,  of  that  section,  could  be  sustained,  if  by  requiring  that  "the  river 
*  should  be  made  capable  of  being  navigated,"  was  meant  that 
the  bed  of  the  river  alone  should  be  made  navigable,  to  the      ^^ 
exclasion  of  every  other  mode  of  improvement,  except  at  the  Great 
»Qd  Little  Falls,  where  canals  are  required  to  be  made,  there  would 
not  be  a  spot  left  to  the  corporation  throughout  that  whole  distance 
for  the  exercise  of  its  discretionary  power  to  make  such  canals,  &c. 
"as  it  might  judge  necessary  for  opening,  extending,  and  improving 
the  navigation  of  the  river,"  and  **  from  place  to  place,  as  it  should 
think  fit " — which  would  be  a  virtual  repeal  of  so  much  of  the  4th 
section.    It  would  be  to  alter  and  narrow  down  the  positive  and  ex- 
press enumeration  of  powers  contained  in  that  section,  by  mere  im- 
plication from  ambiguous  expressions  to  be  found  in  the  17th.    But 
when  the  two  sections  are  examined  together,  and  the  language  of 
the  17tb,  taken  in  the  sense  in  which  the  4th  shows  it  to  have  been 
nsed,  construing  one  by  the  other,  as  must  be  done,  the  intention  is 
plainly  seen  to  have  been,  that  the  river  should  be  made  capable  of 
being  navigated  in  any  of  the  modes  authorized  by  the  4th  section. 
By  which  construction  both  will  stand,  and  full  effect  and  operation 
be  given  to  every  word  of  each.    But  without  the  aid  of  the  4th  sec- 
tion, the  conclusion  of  the  17th  clearly  explains  the  sense  in  which 
the  preceding  expressions  were  used.    The  words  are  these,  "  and 
shall  make  at  or  near  the  Little  Falls,  such  canal,  and  locks,  if  neces- 
sary, as  will  be  sufficient  and  proper  to  let  vessels  and  rafts  afore- 
said into  tide-water,  or  render  the  said  river  navigable  in  the  natural 
coarse,"  one  or  the   other.     Thus  presenting  the  alternative  of 
making  the  river  navigable  by  a  canal,  or  of  making  it  navigable  in 
its  natural  course — and  distinctly  indicating,  that  to  make  navigable 
canals  fed  by  the  water  of  the  river,  would  be  to  make  the  river  navi- 
(^able  in  the  sense  of  the  charter.    And  the  language  of  the  18th  sec- 
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tioQ  is,  that  'Mn  case  the  said  cotnpaDy  shall  not  complete  the  navi- 
gation through  and  from  the  Great  Falls  to  tide-water  as  aforesaid, 
then,  &c."  What  was  here  intended  ?  Was  it  that  the  river  should 
-mg^g^  •be  made  navigable  in  its  natural  course,  through,  and  over 
■' ""  the  Great  Falls  t  Certainly  not ;  but  that  the  navigation  of 
the  river  should  be  completed  by  means  of  a  canal,  ^^at  or  near  the 
Great  Falls,"  as  directed  by  the  17th  section — otherwise  the  18th 
section  would  have  had  the  effect  to  abrogate  so  much  of  the  17th  as 
provides  for  the  improvement  of  the  navigation  of  the  river  at  the 
Great  Falls,  by  a  canal  out  of  the  natural  course.  The  same  may  be 
said  of  expressions  contained  in  some  of  the  supplements  which  have 
been  called  in  aid  of  a  different  construction ;  such,  for  instance,  as 
the  proviso  in  the  6th  section  of  the  Act  of  this  State  of  1790,  ch.35, 
relative  to  the  application  of  the  tolls,  &c.  to  the  improvement  of  the 
navigation  of  the  branches  of  the  river;  ^'that  no  such  application 
shall  be  made  until  the  main  river  from  tide-water  is  cleared  to  Fort 
Cumberland."  The  main  river,  how  cleared?  certainly  not  exclu- 
sively in  its  bed  or  natural  course ;  because  the  17th  section  of  the 
original  charter  expressly  provides  for  the  clearing  or  improving  of 
the  navigation  by  canals  at  the  Great  and  Little  Falls — and  the  4th 
section  as  explicitly  authorizes  the  doing  so  from  place  to  place 
throughout  the  whole  distance  from  one  terminus  to  the  other.  But 
cleared,  in  the  sense  of  the  original  charter,  that  is,  in  either  of  the 
modes  therein  recognized  for  the  improvement  and  extension  of  the 
navigation ;  and  in  reference  to  which,  those  expressions  must  be 
understood  as  having  been  used.  And  so  of  similar  expressions  con- 
tained in  other  supplements,  all  of  which  must  be  construed  with 
reference  to  the  original  Act.  Nor  can  any  adverse  argument  be 
drawn  from  the  preamble  to  the  Act  of  1802,  ch.  84,  reciting,  that 
the  object  of  the  charter  had  been  accompHshed ;  notwithstanding  it 
appears  that  no  continuous  canal  had  at  that  time  been  made.  It 
does  not  profess  to  state  that  the  corporation  was  restricted  to  any 
specific  mode  of  accomplishing  it,  or  in  what  way  it  had  been  done, 
and  whether  effected  by  means  of  a  canal  or  canals,  or  by  improve- 
ments in  the  bed  of  the  river,  the  object  would  equally  have  been 
accomplished. 

-^-  •  But  the  Act  of  November  Session,  1811,  ch.  208,  which 
gave  to  the  corporation  "  the  same  power  "  to  make  canals  on 
the  branches  of  the  river,  that  was  given  by  the  4th  section  of  the 
original  Act,  to  make  canals  on  the  river  itself,  plainly  shows  the 
understanding  of  the  Legislature  of  this  State  to  have  been,  not  that 
the  corporation  was  confined  in  its  improvements  to  the  bed  of  the 
river,  or  that  its  power  to  make  canals  was  limited  to  the  points  of 
the  Great  and  Little  Falls,  as  has  been  supposed  in  argument,  but 
that  it  had  a  right  to  make  them  wherever  it  *^  should  think  fit," 
without  restriction.  Otherwise  the  grant  of  power,  to  make  canals 
on  the  branches  of  the  river,  was  perfectly  nugatory )  since  if  the 


CANAL  CO.  vs.  RAIL  ROAD  CO.— 4  G.  &  J.  73 


power  given  by  the  4th  section  of  the  original  Act,  was  limited  to 
the  making  canals  at  the  Great  and  Little  Falls,  which  are  points  of 
difficulty  in  the  main  river,  ^'  the  same  |)Ower  "  could  not  be  exercised 
on  the  branches. 

So  that  the  Legislature,  in  giving  to  the  corporation  by  the  Act  of 
1811,  ^^the  same  power"  to  make  canals  in  relation  to  the  branches, 
that  was  given  by  the  4th  section  of  the  original  Act,  in  relation  to 
the  river  itself,  must  have  intended  the  same  power  ^',as  expressed 
in  that  section ;"  that  is,  the  power  to  make  canals,  wherever  it 
shoaid  be  deemed  necessary.  Considering  the  power  there  expressed, 
to  be  the  poWer  given,  according  to  the  unrestricted  sense  of  the 
laugnage  used ;  and  not  altered  or  diminished  by  the  17th  section,  so 
as  to  reduce  it  to  the  power  of  making  canals  at  the  Great  and  Little 
Falls  only. 

Taking  the  charter  then  altogether,  and  construing  one  part  by 
another,  if  there  had  been  a  canal  or  canals  made  along  the  shore  of 
the  Potomac,  fed  by  the  waters  of  the  river,  and  capable  of  being 
navigated  in  dry  seasons,  by  vessels  drawing  one  foot  water,  the 
river  would  have  been  made  navigable  for  vessels  of  that  description, 
in  the  obvious  sense,  in  which  the  language  adopted  by  the  respec- 
tive Legislatures  was  used ;  although  not  a  drop  of  water  was  left  to 
flow  in  the  natural  channel,  not  being  required  to  be  *  kept  ^  ^^ 
there.  The  great  object  in  view  was,  the  extension  of  a  water  *^'* 
oommunication  from  the  tide-water  of  the  River  Potomac,  up  to  the 
highest  practicable  point  on  the  north  branch ;  and  the  means,  such 
as  might  be  considered  by  the  corporation,  necessary,  and  proper  for 
the  accomplishment  of  that  object,  whether  by  sluices,  by  dams  and 
locks,  or  by  canal  navigation,  which  is  apparent  in  the  preamble,  and 
is  carried  out  in  the  enacting  clauses.  There  is  nothing  in  the  char- 
ter, to  restrict  the  operations  of  the  corporation  to  the  bed  of  the 
river,  and  thus  to  alter  or  narrow  the  powers,  expressly  enumerated 
and  granted  in  the  4th  section ;  but  the  whole  matter  was  committed 
to  its  judgment ;  and  so  that  the  end  was  accomplished,  it  was  imma- 
terial, by  which  of  the  means  that  were  subject  to  its  discretion.  If 
this  is  the  true  construction  of  the  charter,  the  valley  of  the  Poto- 
mac, from  tide  water  to  the  highest  practicable  point  of  navigation 
in  the  north  branch,  was  specifically  appropriated,  to  the  object  con- 
templated,— and  at  the  time  the  company  was  formed,  or  became 
incorporated,  it  acquired  a  vested  right,  (not  the  actual  legal  title  to 
the  land,)  but  a  vested  right  to  acquire  land  by  purchase  or  condem- 
nation, along  the  shores  of  the  river,  to  be  exerted  wheresoever  and 
whensoever  it  should  be  thought  necessary  and  proper  for  the  pur- 
poses of  the  charter.  The  object  being  an  extension  of  the  naviga- 
tion of  the  river,  by  such  means  as  should  be  found  best  suited  to  the 
purpose,  corresponding  powers  were  given  to  the  corporation. 

It  is  apparent  throughout  the  charter,  that  it  was  supposed  the 
bedof  the  river  would,  or  might  be  occasionally  adhered  to ;  and  it  was 
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as  clearly  intended,  than  any  canal  or  canals,  that  it  might  be  thought 
necessary  and  proper  to  resort  to,  should  be  made  along  the  shore  or 
shores  of  the  river — thus  plainly  designating  the  valley  of  the  Poto- 
mac, for  the  route  of  the  contemplated  improvement,  and  dedicating 
the  river  and  its  shores  to  that  object.  This  is  manifested  by  the 
inQ  preamble  reciting  that,  "the  extension  of  the  •  navigation  of 
■■  "^  the  Potomac  River  will  be  of  great  public  utility,"  and  that  *•  it 
may  be  necessary  to  cut  canals,  &c.  on  both  sides  of  the  river,"  which 
could  only  be  done  in  connexion  with  the  river,  by  making  th(»  canals 
in  the  valley ;  by  the  4th  section,  giving  the  power  to  make  canals 
and  any  other  improvements  (in,  or  out  of  the  bed  of  the  river,) 
wherever  it  should  be  thought  necessary  and  proper,  for  opening  and 
extending  the  navigation,  from  tide-water  to  the  highest  practicable 
point  on  the  north  branch.  Thus  by  confining  each  end  of  the  pro- 
posed extension  of  the  navigation,  to  a  point  upon  the  river,  one  at 
tide-water,  and  the  other  on  the  north  branch,  requiring,  that  in 
whatever  way  effected,  it  should  begin  and  terminate  upon  the  river ; 
and  i)ointing  to  the  valley  of  the  river,  from  one  extremity  to  the 
other  of  the  intended  improvement,  for  the  location  of  the  canals 
authorized  to  be  made;  as  the  river  itself,  if  any  where  resorted 
to  for  the  purpose  of  being  navigated  in  its  natural  course,  could  not 
in  the  nature  of  things,  be  used  in  connexion  with  any  canal  or 
canals,  not  constructed  upon  its  borders,  or  within  the  valley. 

By  the  9th  section,  which  in  consideration  of  the  expense  of  cutting 
canals,  erecting  locks,  and  other  works  for  "  opening  the  different 
falls  of  the  river,"  and  of  improving  and  extending  the  navigation 
thereof,  vests  such  canals  and  works  in  the  proprietors  of  stock  and 
their  heirs,  and  entitles  the  corporation  "to  demand  and  receive  tolls 
at  the  nearest  convenient  place  below  the  mouth  of  the  south  branch, 
and  at  or  near  Payne's  Falls,  and  at  or  above  the  great  falls  of  the 
River  Potomac  for  all  commodities  transported  through  either  of 
these  places;"  thereby  plainly  indicating  the  valley  of  the  river,  for 
the  construction  of  the  canals  and  other  works — works  for  opening 
the  falls  of  the  river,  being  evidently  works  to  be  erected  in  the  val- 
ley of  the  river;  and  the  places  designated  for  the  demand  and 
receipt  of  tolls  upon  commodities  passing  through  them,  being  points 
upon  the  river. 

-mg^M  •  By  the  lOtli  section,  declaring  "that  the  said  river,  and 
*^*  the  works  to  be  erected  thereon,  when  completed,  shall  forever 
thereafter,  be  esteemed,  and  taken  to  be  navigable  as  a  public  high- 
way." The  works  to  be  erected  upon  the  river,  and  on  the  supposi- 
tion, that  the  bed  of  the  river  would  be  occasionally  used,  the  river 
and  the  works  to  be  one  continued  highway ;  which  could  not  be, 
unless  the  works  were  to  be  consti*ucted  in  the  valley,  so  as  to  admit 
of  a  ex>nnected  navigation  with  the  river. 

By  the  12th  section,  giving  authority  to  the  corporation  to  acquire 
land  by  purchase  or  condemnation,  at  the  different  places  before  desig- 
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Dated  OD  the  rirer,  for  the  demand  and  receipt  of  tolls,  for  the  purpose 
of  erecting  toll  houses ;  the  very  purpose  and  object  of  which,  would 
require  them  to  be  built  on  the  line  of  the  projected  extension  of  the 
navigation ;  and  the  authorizing  them  to  be  built  at  certain  points 
npoQ  the  river,  indicating  the  valley  as  the  route  of  that  line, 
whether  accomplished  bj  improvements  in  the  bed  of  the  river,  or  by 
canals,  &e.  along  the  river,  or  by  both ;  and  by  the  17th  and  18th 
sections,  the  former  requiring  as  a  condition  precedent  to  the  right, 
to  demand  and  receive  tolls,  that  the  river  should  he  made  navigable 
from  the  upper  terminus,  to  and  through  a  place  below  the  mouth  of 
the  south  branch,  thence  to  and  through  Payne's  Falls,  thence  to  the 
Great  Falls,  (the  several  places  on  the  river  before  designated  for 
the  receipt  of  tolls,  and'  the  erection  of  toll  houses,)  and  from  the 
Great  Falls  to  tide-water,  the  other  terminus ;  and  requiring  a  canal 
to  be  made  at  the  Great  Falls,  and  also  a  canal  at  the  Little  Falls,  or 
the  river  to  be  rendered  navigable  in  the  natural  course;  and  the 
latter  providing  that,  if  not  done  within  the  respective  periods  therein 
prescribed,  in  the  manner,  and  from  and  to  the  places  specified  in  the 
17th  section,  the  corporation  ^^  should  not  be  entitled  to  any  benefit, 
privilege  or  advantage  under  the  charter,''  and  that ''  all  its  interests," 
&c  "  should  be  forfeited  and  cease."    Thus,  by  requiring  the  proposed 
improvement,  (by  whatever  means  accomplished,)  to  be  •  made   ^  ^- 
throughout  its  whole  course,  from  one  point  upon  the  river  to   '-^^ 
another,  and  requiring  also  canals  to  be  made  at  specified  points 
QIK)n  the  river,  (the  Great  and  Little  Falls,)  distinctly  confining  it 
to  the  valley  of  the  Potomac,  and  designating  and  appropriating 
that  region,  as  its  route.    The  13th  and  19th  sections  might  also  (if 
necessary,)  be  resorted  to,  for  the  purpose  of  showing  the  intention, 
that  any  canal  or  canals,  which  it  might  be  thought  necessary  to 
Tnake,  should  be  constiucted  along  the  river,  and  of  course  in  the 
valley.    And  the  supplemental  Act  of  this  State,  passed  at  the  No- 
vember Session,  1785,  speaking  of  the  canals  to  be  made  at  the  Great 
iind  Little  Falls,  "supplied  by  the  current  of  the  river,"  and  "com- 
Qiunicating  again  with  the  river  by  locks,  if  necessary,"  and  the 
further  supplementary  Act,  pa4ssed  at  the  November  Session,  1811, 
giving  to  the  corporation,  the  same  powers  to  acquire  and  condemn 
lands,  for  the  purpose  of  making  canals,  upon  the  bran(;hes  of  the 
River  Potomac,  as  those  conferred  by  tlie  4th,  11th,  and  13th  sec- 
tions of  the  original  Act,  for  "making  canals  on  that  river,"  expli- 
citly show,  what  was  the  understanding  of  the  Legislature  of  Mary- 
laud,  in  relation  to  the  location  of  the  contemplated  works. 

The  valley  of  (he  Potomac  being  thus  marked  out  for  the  sphere 
of  the  operations  of  the  Potomac  Company,  without  restriction  to 
ftuy  particular  mode  of  improvement,  the  corporation  had  a  right  to 
select  in  the  first  instance,  either  of  the  various  modes  of  improving 
the  navigation  of  the  river,  and  if  that  failed,  or  proved  insufficient, 
to  resort  to  another,  and  so  on,  until  the  object  of  its  incorporation 
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was  effected.  It  was  not  put  to  an  election  between  the  different 
modes  of  improvement;  nor  concluded  by  any  selection  it  might 
make  from  having  recourse  to  another,  if  that  should  fail.  Such  a 
construction  of  the  charter  would  be  too  narrow  for  the  great  object 
in  view.  It  cannot  be  believed  that  the  respective  Legislatures  in- 
tended to  limit  the  powers  of  the  corporation  to  any  experiment  it 
might  make  in  the  prosecution  of  a  work  of  such  great  and  acknow- 
^  ledged  public  ♦  utility,  the  means  of  accomplishing  which  were 

'-^^  then  but  little  understood  in  this  country;  and  to  deny  to  it 
the  right  of  completing  it  in  any  other  way,  if  such  experiment 
should  fail ;  and  thus  to  defeat  the  whole  project,  after  heavy  ex- 
penses had  been  incurred,  in  an  honest  but  unsuccessful  effort  to  ac- 
complish it,  and  at  a  time  too,  when  a  knowledge  of  the  best  and 
most  effectual  mode  of  doing  it  could  only  have  been  acquired  from 
lessons  of  experience ;  the  scheme  itself  being  but  an  experiment,^ 
and  that  a  hazardous  one  to  the  undertakers. 

It  is  believed  that  no  company  could  have  been  found  with  such 
an  understanding  of  the  charter,  and  that  there  is  nothing  to  be 
found  in  it  to  sustain  such  a  construction.  But  on  the  contrary,  that 
the  whole  subject  was  committed  to  the  judgment,  discretion  and 
experience  of  the  corporation ;  with  power  to  execute  the  work  in 
such  of  the  various  modes  as  might  in  its  progress  be  found  to  be 
most  expedient ;  and  that  this  is  fully  proved  by  the  express  provi- 
sions of  the  4th  section,  authorizing  the  corporation  to  ^'  cut  such 
canals,  and  erect  such  locks,  and  perform  such  other  works  as  it 
should  judge  necessary  for  opening,  improving,  and  extending  the 
navigation,"  'M'rom  place  to  place,  and  from  time  to  time,"  ^'and  in 
such  manner  as  it  should  think  fit."  Thereby  embracing  all  the  dif- 
ferent modes  of  improvement,  and  empowering  the  corporation,  not 
merely  to  elect  one  particular  mode,  but  to  resort  to  any  of  the  vari- 
ous modes,  at  such  places,  and  at  such  times,  as  from  experience? 
aided  by  the  advance  of  science,  as  should  be  found  necessary  in  the 
prosecution  of  the  work,  though  begun  on  a  different  plan. 

More  than  forty  years  having  elapsed  from  the  date  of  the  charter 
of  the  Potomac  Company,  to  the  time  of  its  surrender  to  the  Chesa- 
peake and  Ohio  Canal  Company,  it  has  been  suggested,  but  not  seri- 
ously pressed  in  argument  (as  it  could  not  well  have  been,)  that  if 
the  Potomac  Company  had  originally  the  right  to  make  a  continuous 
canal,  and  to  procure  the  condemnation  of  lands  for  that  purpose^ 
1  i\*V  ^^^^  *  right,  as  well  as  any  other  right  to  condemn  lands,  and 
•'•^  ■  make  canals,  which  was  never  exercised,  had  become  lost  and 
forfeited  by  non-user  for  so  long  a  period.  A  corporation  may  forfeit 
its  charter  by  non-user  or  mis-user  of  its  franchises ;  but  it  is  well 
known  that  such  forfeiture  can  only  be  enforced  by  judicial  proceed- 
ings instituted  for  that  purpose,  at  the  instance  of  the  government, 
and  that  no  cause  of  forfeiture  can  be  taken  advantage  of,  collate- 
rally or  incidentally ;  and  the  same  principle  apphes  as  well  to  a 
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question  of  forfeitare  of  a  particnlar  franchise,  aa  of  the  whole.  Nor 
is  it  every  non-nser  that  will  farnish  a  safficient  ground  for  a  jndg- 
ment  of  forfeiture.  Here,  there  is  no  pretence  for  the  assertion  of 
sacb  a  cause.  The  right  to  improve  and  extend  the  navigation  of 
the  river  was  a  franchise  granted ;  the  manner  of  doing  it  a  mode  of 
exercising  that  franchise.  And  there  being  various  alternative 
modes aathorized  by  the  charter,  subject,  each  of  them,  to  be  changed 
at  the  will  of  the  corporation,  no  experimental  trial  of  one  of  those 
modes  could  work  a  forfeiture  of  the  right  to  resort  to  either  of  the 
others  during  the  continuance  of  the  charter.  So  long  as  the  charter 
remained  in  force,  there  could  be  no  forfeiture  of  the  right  to  exert 
the  franchise  in  either  of  the  authorized  modes  which  still  remained 
to  be  tried;  but  all  the  rights  and  powers  it  conferred,  continued  in 
like  manner,  and  so  far  from  there  being  any  ground  for  a  forfeiture 
of  the  charter  by  non-user,  the  very  employment  of  some  of  the  au- 
thorized modes  of  improvement  was  a  practical  exercise  of  the  fran- 
chise. But  considering  the  right  to  make  a  canal  or  canals,  and  to 
condemn  lands  for  that  purpose,  as  a  particular  franchise,  and  not  a 
means  only  of  executing  the  general  power  to  improve  the  navigation 
of  the  river;  the  not  having  resorted  to  that  mode  of  improvement, 
did  not  amount  tp  a  cause  of  forfeiture  on  the  ground  of  non-user, 
the  power  given  to  the  corporation  by  the  4th  section  of  the  charter 
to  make  canals,  '^  from  place  to  place,  and  from  time  to  time,  and  in 
snch  manner  as  it  should  think  fit,"  being  altogether  indefinite  both 
as  to  place  and  time,  *  and  leaving  it  exprejssly  and  entirely  in  ^ 
the  discretion  of  the  corporation  to  make  such  canal  or  canals  *^^ 
asit  should  judge  necessary,  wheresoever  and  whensoever  it  should 
think  proper.  And  the  fact  that  other  expedients  were  in  the  first 
instance  resorted  to,  and  for  a  long  tinie  persevered  in,  cannot  be 
tortured  into  an  abandonment,  or  anything  equivalent  to  a  surrender 
ofthe  right  to  make  a  canal  or  canals,  whenever  such  expedients 
should  be  found  inadequate  to  the  purpose  intended,  and  a  canal  or 
canals  should  be  thought  necessary  to  the  accomplishment  of  the 
object. 

If  then,  the  powers  originally  imparted  to  the  Potomac  Company 
by  the  4th  section  of  the  charter  remained  unimpaired,  that  corpora- 
tion, under  the  authority '^  to  make  such  canals  as  it  should  judge 
necessary  from  place  to  place,  and  from  time  to  time,"  had  a  right, 
at  any  time  it  should  think  proper,  during  the  continuance  of  its 
charter,  to  make  a  canal  or  canals  along  any  or  all  of  the  difficult 
passes  upon  the  river,  which  form  the  subject  of  this  litigation ;  or 
at  any  other  place  or  places  in  the  valley,  and  to  purchase  or  con- 
demn lands  for  that  purpose.  And  its  charter,  according  to  the  de- 
cision of  the  Supreme  Court  in  the  case  of  the  Trvstees  of  Dartmouth 
College  vs.  Woodioardj  4^  WheatoUj  618,  being  a  contract  between 
the  States  of  Maryland,  Virginia,  and  the  Potomac  Company,  the 
obligation  of  which  could  not,  without  the  assent  of  the  corporation, 
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be  impaired  by  any  Act  of  the  Legislature  of  either  of  the  States^ 
nor  the  coucurrent  Acts  of  both,  consistently  with  the  Constitution 
of  the  United  States,  declaring  that  no  State  shall  pass  any  '^  law 
impairing  the  obligation  of  contracts ;"  the  charter  of  the  Bail  Boad 
Company  could  not,  without  impairing  the  obligation  of  that  contract, 
abolish,  take  away,  or  diminish  the  prior  and  paramount  right  of  the 
Potomac  Company  to  select  and  appropriate  by  purchase  or  con- 
demnation, any  lands  in  the  valley  of  the  Potomac,  for  the  route  and 
site  of  a  canal  or  canals,  wherever  it  should  think  proper,  along  the 
borders  of  the  river,  either  in  terms,  or  by  any  construction  of  it, 
^  that  would  have  authorized  the  Bail  •Boad ^Company,  with- 

lUV  quIj  ^i^Q  assent  of  the  Potomac  Company,  to  occupy  an^*  of  the 
diflQcult  passes,  or  other  places  along  the  river,  for  the  route  and  site 
of  the  road,  in  such  a  manner,  as  either  to  exclude  that  company 
from  a  priority  in  the  choice  of  a  site  or  sites  for  the  construction  of 
the  works  authorized  by  its  charter,  or  in  any  manner  to  restrict  and 
circumscribe  it,  in  the  exercise  of  its  prior  right  of  election.  Bat 
such  an  occupation  by  the  Bail  Boad  Company  of  the  valley  of  the 
Potomac  would  have  been  a  violation  of  the  vested  corporate  rights 
and  privileges  of  the  Potomac  Company,  and  the  charter  of  the  Bail 
Boad  Company,  in  so  far  as  it  purports  to  be,  or  may  be  construed  in 
derogation  of  those  rights  and  privileges,  is  repugnant  to  the  Consti- 
tution of  the  United  States,  and  void ;  there  being  no  difference  m 
principle  between  a  law  that  in  terms  impairs  the  obligation  of  a 
contract,  and  one  that  produces  the  same  effect  in  the  construction 
and  i)ractical  execution  of  it.  And  the  Canal  Company,  as  the  as- 
signee of  the  Potomac  Company,  stands  in  its  place,  and  is  invested 
with  the  same  prior  and  paramount  right  that  was  originally  granted 
and  vested  in  the  Potomac  Company ;  the  13th  section  of  the  charter 
of  the  Canal  Company  authorizing  a  surrender  by  the  Potomac  Com- 
pany of  its  charter,  and  a  transfer  to  the  Canal  Company  of  all  its 
property,  rights,  and  privileges,  &c.  expressly  providing  that  '<  there- 
upon (that  is,  upon  such  surrender  and  transfer,  and  acceptance  by 
the  Canal  Company,)  the  charter  of  the  Potomac  Company  shall  be, 
and  the  same  is  hereby  vacated  and  annulled,  and  all  the  rights  and 
powers  thereby  granted  to  the  Potomac  Company  shall  be  vested  in 
the  company  hereby  incorporated,"  of  which  it  can  no  more  be  di- 
vested by  any  operation  or  construction  of  the  rail  road  charter, 
than  could  the  Potomac  Company  have  been  at  the  time  of  the  sur- 
render and  transfer;  but  it  took  them,  and  holds  them,  in  all  their 
integrity  and  fwce,  as  they  were  held  by  the  Potomac  Company, 
unimpaired  by  the  rail  road  charter.  Which  upon  the  hypothesis, 
that  the  rights  and  powere  •  specified  in  the  4th  section  of 
^^^  the  charter  of  the  Potomac  Company,  had  not  been  altered  or 
restricted,  nor  lost  by  that  company,  is  not  understood  as  being 
denied. 
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Bat  it  is  contended,  that  if  the  Potomac  Company  did  oiiginally 
possess  the  power  to  construct  a  continuous  canal,  it  has  lost  that 
power,  and  had  no  right  to  make  any  canal  or  canals,  or  to  acquire 
any  lands  for  that  purpose,  by  purchase,  agreement,  or  condemna- 
tion, at  the  time  of  the  surrender  of  its  charter,  by  the  deed  to  the 
Canal  Company  of  the  15th  August,  1828,  or  at  the  date  of  the  rail 
road  charter ;  and  therefore,  that  the  Bail  Boad  Company,  either  as 
concerns  the  Potomac  Company,  or  the  Canal  Company,  in  its  char- 
acter of  assignee  of  the  Potomac  Company,  has  a  right  according  to 
the  trne  construction  of  its  charter,  to  occupy  the  ground  in  con- 
troversy tor  the  route  of  the  road.  Which  is  asserted  upon  the 
assumption,  either  that  the  whole  of  the  work  authorized  to  be  done, 
must  be  taken  to  have  been  accomplished,  within  the  times  limited 
by  the  18th  section  of  the  charter,  and  extended  by  the  several  sup- 
plementary laws  of  Maryland  to  the  1st  January,  1813,  and  of  Vir- 
ginia to  the  1st  January,  1820,  and  the  i)ower  to  have  been  thereby 
fnllj  executed  and  at  an  end ;  or  that,  if  it  was  not  accomplished 
within  the  times  limited,  the  franchise  of  the  Potomac  Company  to 
make  canals,  and  to  acquire  lands  by  condemnation  for  that  purpose 
was  forfeited,  or  had  expired  by  lapse  of  time — and  being  gone  from 
the  Potomac  Company,  could  not,  upon  the  surrender  of  its  charter, 
vest  in  the  Canal  Company,  which  is  very  plausible,  and  would  be  a 
fnll  answer  to  the  claitn  of  the  Canal  Company,  in  the  character  of 
^ignee  of  the  Potomac  Company,  if  the  whole  of  the  work  author- 
ised to  be  done,  was  in  fact  accomplished :  for  then,  it  must  be  con- 
ceded, the  power  would  have  been  fully  executed  and  at  an  end,  or 
if  the  Potomac  Company  was,  by  lapse  of  time  alone,  and  without 
the  intervention  of  judicial  proceedings,  divested  of  the  power  to 
make  canals,  and  to  condemn  lands  for  that  purpose. 

*  But  was  there,  or  could  there  have  been  such  a  divesti- 
ture consistently  with  the  principles  applicable  to  questions    1 1 1 
relating  to  vested  corporate  rights  T    Or  was  the  whole  of  the  work 
^  fact  completed,  that  was  authorized  to  be  done,  and  the  entire 
object  of  the  charter  accomplished  T 

The  provisions  relied  upon  in  the  18th  section,  are,  that  <'  if  the 
navigation  shall  not  be  made  and  improved  between  the  Oreat  Falls 
&nd  Fort  Cumberland,  in  the  manner  hereinbefore  mentioned,  (that 
is  for  vessels  drawing  one  foot  water  in  dry  seasons,  as  specified  in 
the  17th  section,)  within  three  years  after  the  said  company  shall  be 
formed,  then  the  said  company  shall  not  be  entitled  to  -any  benefit, 
privilege  or  advantage  under  this  Act ;  and  in  case  the  said  com- 
pany shall  not  complete  the  navigation  through,  and  from  the  Great 
Falls,  to  tide-water  as  aforesaid,  within  ten  years  after  the  said  com- 
pany shall  be  formed,  then  shall  all  the  interest  of  the  said  company, 
^nd  all  preference  in  their  favor,  as  to  the  navigation  and  tolls,  at, 
tbroogh,  and  from  the  Great  Falls,  to  tide-water,  be  forfeited  and 
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And  it  is  supposed,  that  the  object  of  the  charter  was  limited  to 
the  improvement  of  the  navigation  of  the  river,  (whether  by  canals 
or  otherwise,)  only  so  far  as  to  render  it  capable  of  being  navigated 
in  dry  seasons,  by  vessels  drawing  one  foot  water;  that  the  powers 
of  the  company  were  restricted  to  that  degree  of  improvement,  and 
that,  whenever  that  object  should  be  accomplished,  the  powers  of 
the  company  would  be  spent — which  is  a  proposition  that  must  be 
maintained  on  the  part  of  the  Bail  Boad  Company,  to  support  the 
argument,  that  the  powers  of  the  Potomac  Company  had  been  ex- 
hausted, by  a  compliance  with  the  condition  contained  in  the  18th 
section,  by  reference  to  the  17th  section,  which  is,  ^Hhat  the  river 
shall  be  made  well  capable  of  being  navigated  in  dry  seasons,  by 
vessels  drawing  one  foot  water,"  within  the  times  specified — other- 
wise supposing  that  object  to  have  been  effected,  or  condition  com- 
plied with,  within  the  time  limited,  there  still  remained  in  that  oom- 
1 1  o  pa^y  under  the  4th  section,  a  discretionary  power  ♦  to  extend 
•'•*'•    the  improvement  of  the  navigation  by  a  canal  or  canals. 

But  is  that  the  true  construction  of  the  charter  ?  The  extension 
of  the  navigation  of  the  Biver  Potomac,  is.asserted  in  the  preamble,  to 
be  a  work  of  great  public  utility,  and  the  Legislatures  of  Virginia  and 
Maryland,  are  declared  to  be  impresssed  with  the  importance  of  the 
object,  and  to  be  desirous  of  encouraging  so  useful  an  undertaking. 
The  grand  object,  was  a  connexion  between  the  Atlantic  States,  and 
the  country  west  of  the  Allegany  Mountains,  to  be  effected  in  part, 
by  an  extension  of  the  navigation  of  the  Potomac  Biver;  a  work  not 
merely  of  local,  but  of  great  national  importance,  and  one  which, 
from  its  character,  and  supposed  magnitude,  drew  into  exertion  the 
combined  action  of  the  States  of  Maryland  and  Virginia.  With 
such  an  object  in  view,  is  it  to  be  supposed,  that  the  Legislatures  of 
those  States,  intended  to  restrict  the  powers  of  the  company  they 
were  incorporating,  to  the  making  the  river  navigable  for  vessels 
drawing  one  foot  water  only,  an  improvement  so  entirely  inadequate 
to  the  end  contemplated  T  Was  that  the  encouragement  pro[)osed 
to  be  given  to  so  useful  an  undertaking  ?  It  cannot  be  believed,  and 
it  is  but  to  propound  the  question,  to  find  the  answer.  There  was 
no  motive,  no  imaginable  necessity  for  such  a  restriction,  and  if  in- 
tended to  be  imposed,  those  Legislatures  must  have  been  but  slightly 
impressed  with  the  importance  of  the  object.  Construing  the  18th 
section  alone,  without  regard  to  any  other  part  of  the  charter,  and 
construing  it  most  rigidly,  it  might  ix)ssibly  be  tortured  into  such  a 
meaning.  But  though  the  Potomac  Company  was  a  private  corpo- 
ration, the  charter  was  a  public  Act,  granted  professedly  pro  bono 
publico  J  and  construed  in  such  a  manner,  as  to  attain,  as  far  as  pos- 
sible, the  end  proposed.  Fierce  vs.  Hopper ^  Strange,  253,  258 ;  New 
River  Company  vs.  Graves,  2  Vern.  431.  It  would  not  be  doing 
justice  to  the  makers  of  the  charter,  in  searching  for  their  inten- 
tions, to  look  to  the  18th  section  alone,  for  the  narrowest  possible 
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construction  of  it ;  but  that  *  section  must  be  construed  ^  ^  q 
together  with  the  4th,  by  which  the  general  power  of  improve-  '-'-^ 
ment  was  given,  in  order  to  arrive  at  the  intention  of  the  makers, 
and  that  both  may  stand,  if  consistently  they  can. 

Looking  then  to  the  unqualified  terms  of  the  4th  section,  that  the 
president  and  directors  shall  have  power,  &c.  '^  to  cut  such  canals, 
and  erect  such  locks,  and  perform  such  other  works,  as  they  shall 
judge  necessary,  for  opening,  improving,  and  extending  the  naviga- 
tion, and  carrying  on  the  same  from  place  to  place,  and  from  time  to 
time,  and  in  such  manner,  as  they  shall  think  fit,"  it  is  clearly  seen, 
that  the  right  was  expressly  given  to  the  corporation,  by  that  section 
standing  alone,  to  improve  the  navigation  by  any  means,  and  to  any 
extent  in  its  power,  that  the  river  and  the  region  through  which  it 
passes  would  admit  of,  without  limitation  either  as  to  manner,  ex- 
tent or  time.    With  that  unrestricted  power,  it  might  have  con- 
tented itself,  with  making  the  river  navigable  in  its  natural  course, 
or  by  means  of  a  canal,  or  canals,  for  vessels  drawing  one  foot  water ; 
or  if  from  experience,  that  was  found  to  be  inadequate  to  the  demands 
of  an  increasing  commerce,  it  might  have  deepened  the  bed  of  the 
river,  or  any  canal  or  canals  that  had  been  made ;  or  if  none  were 
originally  made,  it  might  have  extended  the  improvement,  by  a 
resort  to  canals,  from  place  to  place,  and  from  time  to  time,  as  in 
its  judgment,  occasion  should  require,  which  would  seem  to  have 
been  the  very  object  of  the  power,  to  make  canals  <^from  place  to 
place,  and  from  time  to  time;"  or  it  might  in  the  first  instance, 
have  resorti^d  to  the  temporary  expedient  of  making  the  river  navi- 
gable in  its  natural  course,  for  the  immediate  public  accommodation, 
by  vessels  of  small  draft,  and  at  the  same  time,  have  adopted  the 
more  extended  plan  of  improvement,  by  a  canal  or  canals ;  all  which 
it  is  believed  must  be  conceded,  looking  to  the  4th  section  alone — 
and  it  is  not  perceived,  that  there  is  any  thing  in  the  provisions  of 
the  18tb  section,  declaring,  that  if  the  river  was  not  made  navigable 
within  the  respective  periods  therein  mentioned,  for  •  vessels   ^  -  - 
drawing  one  foot  water,  between  the  Great  Falls  and  Fort   *  ^  "* 
Cnmberland,  and  from  the  Great  Falls  to  tide-water,  the  corporation 
should  not  be  entitled  to  any  benefit,  privilege,  or  advantage  under  the 
Act,  and  that  all  the  interest,  &c.  of  the  corporation  should  be  for- 
feited and  cease,  which  so  abridged  the  general  power  specified  in 
the  4th  section,  to  make  such  canals  as  the  corporation  should  judge 
necessary,  and  at  such  places  and  times  as  it  should  think  fit,  as  to 
reduce  and  limit  it  to  the  mere  power  to  make  the  river  navigable 
for  vessels  drawing  one  foot  water,  and  to  terminate  whenever  that 
should  be  effected,  without  any  express  words  of  restriction ;  instead 
of  the  more  extended  power  to  make  such  canals,  as  might  be  found 
better  salted  to  the  purposes  of  useful  and  efficient  navigation  ;  and 
at  such  times,  as  the  progressive  improvement  of  the  country,  and 
consequent  increase  of  internal  commerce  and  intercourse  between 
6  4  a.  &  J. 
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the  two  great  sections  of  the  (Jnited  States,  which  it  was  the  object 
of  the  charter  to  bind  more  closely  together  in  interest  and  affection, 
might  indicate  a  necessity  for  farther  improvements,  and  in  sappl^-- 
ing  the  means  of  carrying  them  on.  If  that  was  the  effect  of  the  18th 
section,  it  took  away  by  implication,  the  whole  of  the  discretionary  and 
more  beneficial  power  given  by  the  4th,  and  virtually  annulled  that 
section.  Such  a  construction 'and  effect,  could  only  be  given  to  the 
18th  section,  by  rejecting  the  4th  from  consideration,  in  violation  of 
the  rule,  that  every  statute  should  be  so  construed,  that  no  clause, 
sentence  or  word,  shall  be  superfluous,  void,  or  insignificant,  if  it  can 
be  prevented :  which  is  too  well  known  and  established,  to  render 
any  reference  to  authorities  in  support  of  it,  necessary. 

Nor  is  there  any  necessity  for  such  a  rejection  of  the  4th  section, 
in  order  to  give  effect  to  the  18th  section,  but  both  may  well  stand* 
The  requiring  that  to  be  done,  which  the  corporation  had  before  the 
undoubted  right  and  power  to  do,  the  making  the  river  navigable 
for  vessels  drawing  one  foot  water,  was  by  no  means  inconsistent 
with,  or  repugnant  to  the  power  to  make  further  and  more  import- 
^  ^  ant  *  improvements.  It  was  only  saying,  that  that  at  least 
'-'^^  should  be  done,  leaving  the  corporation  in  possession  of  the 
power  given  it  by  the  4th  section,  to  do  as  much  more  as  it  pleased, 
but  not  less:  and  accommodating  the  navigation  afterwards,  to 
vessels  of  great-er  draft,  (by  whatever  means  effected,)  would  not 
have  rendered  it  less  '^  capable  of  being  navigated  by  vessels  draw- 
ing one  foot  water."  If  it  could  have  done  so  by  deepening  the 
bed  of  the  river,  or  canals  already  made  (which  cannot  be  doubted) 
it  might  also  have  done  it  by  making  additional  canals,  where 
none  had  been  made,  there  being  no  restriction  perceived  in 
the  law  itself,  of  one  mode  more  than  the  other,  but  the  general 
power,  extending  equally  and  without  distinction  to  all;  and  for 
us  to  make  such  a  distinction,  would  be  to  legislate,  and  not  to 
expound  the  law  as  it  is  given  to  us.  The  idea  advanced,  that  to 
draw  off  the  water  from  the  river,  after  it  was  made  navigable 
for  vessels  drawing  one  foot  water,  into  a  canal  of  greater  depth, 
would  have  been  a  violation  of  the  charter,  rests  upon  the  supposi- 
tion, that  the  operations  of  the  corporation,  except  at  the  Great 
and  Little  Falls,  were  restricted  to  the  bed  of  the  river,  and  that  it 
was  bound,  to  entitle  it  to  tolls  to  make  and  keep  the  river  naviga- 
ble in  its  natural  course  alone :  which  we  have  already  endeavored 
to  show,  is  not  consistent  with  the  proi)er  construction  of  the  charter, 
but  that  the  corporation  had  a  right  to  make  the  river  navigable,  by 
means  of  a  canal  or  canals,  and  to  demand  and  receive  tolls,  although 
no  water  should  be  left  to  flow  in  the  natural  course. 

Taking  then  the  4th  and  18th  sections  together,  it  appears  to  be 
very  plain,  that  the  intention  was  not,  by  the  provisions  of  the  18th 
section,  to  abridge  the  general  power,  explicitly  given  to  the  4th,  to 
improve  the  navigation  to  the  utmost  extent  within  the  means  of  the 
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corporation,  and  in  any  mode,  and  at  any  time,  and  to  limit  it  to  the 
right  only  to  makt)  the  rirer  navigable  for  vessels  drawing  one  foot 
water;  bnt  merely  to  enjoin  as  a  positive  duty,  under  pain  of  for- 
feitura,  and  to  insure  an  early  use  of  the  river,  though  *  upon    ^  ^  ^ 
a  limited  scale,  that  it  should  at  least  be  made  navigable  to  the    "^ 
extent  therein  required,  within  the  respective  times  specified ;  leav- 
ing the  general  discretionary  power  of  further  improvement  unim- 
paired, in  regard  both  to  extent  and  mode,  and  to  be  executed  at  any 
time;  or  in  the  language  of  the  4th  section,  *^from  time  to  time,  as 
the  corporation  should  think  fit ; "  aided  by  the  tolls  permitted  to  be 
received,  and  by  the  4th  section  expressly  authorized  to  be  applied 
to  that  purpose,  in  these  words,  <^  and  out  of  the  money  arising  from 
the  sabscriptions,  and  the  tolls,  &c.,  to  pay  for  the  same,  and  to  re- 
pair and  keep  in  order  the  said  canals,  locks,  and  other  works  neces- 
sary thereto,  and  to  defray  all  incidental  charges."    Which  of  itself, 
abundantly  shows  the  intention  that  the  canals,  locks,  and  other 
works  so  authorized,  might  be  made  and  carried  on,  after  the  river 
should  be  rendered  navigable  from  Cumberland  to  tide-water,  for 
veesels  drawing  one  foot  water ;  since  that  was,  by  the  17th  section, 
expressly  made  a  pondition  precedent,  to  the  right  to  demand  or  re- 
ceive any  tolls ;  the  canals,  locks,  and  other  works,  and  incidental 
charges,  that  were  intended  ^*  to  be  paid  for  and  defrayed,"  in  part, 
*'oat  of  the  money  arising  from  the  tolls,"  could  only  have  been  such, 
as  should  be  made,  and  occur  after  tolls  were  authorized  to  be 
charged,  which  was  not  until  after  the  river  had  been  made  naviga- 
ble for  vessels  drawing  one  foot  water.    To  say  it  was  intended,  that 
the  whole  of  the  work  authorized  should  be  first  completed,  and 
afterwards  paid  for,  with  all  the  incidental  charges,  out  of  such  tolls 
as  might  possibly  be  received,  without  a  word  in  the  law  to  that  ef- 
fect, would  be  a  most  strained  construction.    It  could  not  have  been 
known  that  a  snfBcient  amount  of  tolls  with  the  subscriptions,  would 
ever  be  received  to  discharge  the  principal  and  interest  oi*  the  sum 
expended  upon  the  work,  or  that  the  corporation  would  be  able  to 
borrow  money  for  carrying  it  on,  about  which,  nothing  is  said  in  the 
charter.    It  is  not  therefore  to  be  supposed,  that  any  such  specula- 
tion was  indulged  in ;  bnt  the  evident  intention  was,  that  the  corpo- 
ration *  might  carry  on  the  canals  and  other  works  from  time    ^-mn^ 
to  time,  as  it  should  be  deemed  necessary,  and  as  its  pecuniary    '^'-^ 
means,  arising  from  the  subscriptions,  and  the  receipt  of  the  tolls, 
shoold  enable  it  to  do  so. 

The  great  and  general  ultimate  object  was  the  improvement  of  the 
navigation  of  the  river,  to  the  utmost  extent  commensurate  with  the 
means  of  the  corporation,  as  they  should  accrue,  and  to  which  it 
«hoa)d  at  any  time  choose  to  push  it ;  with  no  motive  for  limiting  the 
de^ee  of  improvement,  which  could  not  have  been  too  extensive  for 
the  purposes  contemplated.  The  special  and  more  immediate  object 
was  a  partial  improvement,  not  committed  to  the  discretion  of  the 
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corporation ;  but  required  under  pain  of  forfeiture,  to  be  completed 
as  a  positive  duty  within  the  times  specified,  upon  the  execution  of 
which  aloue,  without  doing  any  thing  more,  the  corporation  was  to 
be  entitled  to  demand  and  receive  tolls,  and  to  all  the  benefits,  privi- 
leges and  advantages,  proffered  by  the  charter.  If  the  river  wa^  not 
made  navigable  for  vessels  drawing  one  foot  water,  the  corporation 
was  to  have  no  ^'  benefit,  privilege  or  advantage  under  the  charter;" 
in  other  words,  the  charter  was  to  be  forfeited ;  but  if  that  was  done 
within  the  time  limited,  then  the  whole  of  the  charter  was  to  remain 
in  full  force ;  none  of  the  franchises  were  to  be  forfeited,  and  the 
corporation  was  to  have  the  benefit  of  demanding  and  receiving 
tolls;  and  the  privilege,  if  it  chose  to  exercise  it,  of  making  any 
further  improvements  in  its  power,  according  to  any  mode,  and  at 
any  time  it  should  think  proper. 

In  this  view  of  the  subject,  there  was  no  inconsistency,  or  repug- 
nancy, between  the  4th  and  18th  sections ;  no  clause,  sentence  or 
word  of  either,  was  superfluous,  void,  or  insignificant,  but  each  sec- 
tion had  its  full  effect  and  operation.  Under  the  18th  section,  the 
corporation  was  bound  to  make  the  river  navigable  from  Cumber- 
land to  tidewater,  for  vessels  drawing  one  foot  water  at  least,  within 
the  times  limited,  and  it  might  have  contented  itself,  with  the  dis- 
charge of  that  duty ;  and  under  the  4th  section,  it  was  not  bounds 
*  ^^^  ^^^  authority  to  make  any  further  improvements,  in 
^^^  any  mode  or  plan,  and  at  any  time,  it  might  have  executed 
that  authority.  But  according  to  the  interpretation  of  the  charter 
on  the  part  of  the  Bail  Boad  Company,  the  4tb  section,  in  regard  to 
all  discretionary  power  of  improvement,  whether  in  relation  to  ex- 
tent, mode,  or  time,  was  abrogated  by-  the  18th  section,  when  both 
might  well  have  stood  together,  which  is  not  sanctioned  by  any 
acknowledged  rule  of  constructioQ. 

It  is  said  to  be  '^  inconceivable,  that  the  Legislature  could  have 
intended  to  give  to  the  company  the  power,  after  the  naviga- 
tion was  completed  in  one  way  according  to  the  requisitions  of  the 
charter,  to  complete  it  in  another."  That  might  have  been  unneces- 
sary legislation,  if  the  charter  is  to  be  so  understood,  though  not  for 
that  reason  void.  But  it  wa$  not  the  meaning  of  the  charter,  that 
the  navigation  would  then  be  complete,  when  the  river  should  be 
made  navigable  for  vessels  drawing  one  foot  water  only,  as  it  clearly 
would  not.  The  intention  of  the  makers  was,  to  secure  to  the  ppb- 
lie  the  benefit  of  a  partial  use  of  the  river  in  a  reasonable  time,  by 
requiring  under  pain  of  forfeiture,  an  improvement  to  that  limited 
extent  at  least,  within  the  prescribed  periods :  leaving  it  to  the  cor> 
poration,  and  clothing  it  with  sufficient  power  and  authority  for  that 
purpose,  to  make  at  any  time,  what  further  improvements  it  could; 
the  more  extensive  and  complete  the  better;  but  not  exacting  as  a 
duty,  to  entitle  it  to  tolls,  what  it  might  be  unable  to  accomplish, 
and  what  subsequent  events  have  proved,  it  wb«  not  able  to  effect. 
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Nor  is  there  any  thing  very  astonishing,  or  calculated  to  excite  sur- 
prise in  this.  It  was  exactly  what  a  wise  and  prudent  Legislature 
woald  hare  done,  not  to  restrict  the  powers  of  the  corporation,  to 
the  smallest  possible  improvement  suited  to  any  useful  purpose, 
which  would  have  been  inconsistent  with  the  great  end  in  view ;  nor 
to  jeopard  the  whole  enterprise,  by  requiring  the  work  to  be  com- 
pleted under  pain  of  forfeiture,  on  the  most  approved  plan,  ^  -g  ^ 
•and  to  the  utmost  extent,  within  a  i)eriod  that  might  prove  ^  ^^ 
too  limited,  for  the  means  and  capacity  of  the  corporation ;  nor  to 
leave  too  much  in  the  discretion  of  the  corporation,  by  omitting 
to  require  anything  to  be  done  within  a  time  limited;  which 
discretion  might  have  been  abused  by  the  corporation  to  the  preju- 
dice of  the  public.  And,  borrowed,  as  it  would  seem,  i'rom  that  char- 
ter, the  same  policy  of  securing  to  the  public,  the  benefit  of  a  limited 
nse  of  the  river  for  the  purposes  of  navigation,  during  the  progress 
of  a  more  extended  plan  of  improvement,  has  been  carried  into  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company ;  the  13th  sec- 
tion of  which  has  this  provision,  ^^  and  it  shall  be  the  duty  of  the 
said  last  mentioned  company,  (the  Canal  Company,)  until  every  sec- 
tion of  the  contemplated  canal  shall  be  completed,  so  as  to  be  used 
And  enjoyed  for  the  purposes  of  navigation,  to  keep  the  correspond- 
ing part  of  the  river,  in  a  proper  state  for  navigation,  and  in  good 
order  as  the  same  now  is ;  and  in  default  thereof,  they  shall  be  in  all 
things  responsible,  in  the  same  manner,  as  the  Potomac  Company  is 
now  responsible." 

The  different  supplementary  Acts  of  this  State  and  Virginia,  to  the 
eharterof  the  Potomac  Company,  giving  further  time  to  that  com- 
ply, could  only  Lave  been  intended,  (and  cannot  be  otherwise  con- 
strned,)  to  extend  the  time  for  completing  that,  whicli  by  the  18th 
section  of  the  original  Act,  was  required  to  be  done  within  the  re- 
spectives  times  therein  limited.    And  that  was,  the  making  ^^  the 
river  well  capable  of  being  navigated  in  dry  seasons,  by  vessels  draw- 
ing one  foot  water,  from  Cumberland  to  tide-water,"  and  nothing 
more.    There  was  no  limitation  of  time  for  the  exertion  of  the  powers 
given  by  the  charter,  except  that  prescribed  by  the  18th  section ;  of 
necessity  therefore,  the  supplements  extending  the  time,  had  refer- 
ence to  that  section,  &nd  to  the  particular  work  expressly  required  by 
it,  to  be  done  within  the  times  limited. 

The  preamble  of  the  Act  of  this  State,  of  1802,  ch.  84,  reciting 
"that  the  object  contemplated  by  the  Act  of  Assembly  •  for  - ^^ 
^tablishing  a  company  for  opening  and  extending  the  navi-  ^'^^ 
gation  of  the  Biver  Potomac,  has  been  accomplished,"  has  been 
mach  relied  on,  to  show  the  understanding  of  the  Legislature  of 
Maryland  to  have  been,  that  the  object  for  which  the  Potomac  Com- 
pany was  originally  incorporated,  was  the  making  the  river  naviga- 
ble in  its  natural  course,  for  vessels  drawing  one  foot  water,  except 
^here  canals  were  expressly  required ;  no  continuous  canal  having 


8(5  CANAL  CO.  vs.  RAIL  EOAD  CO.-.4  G.  &  J. 

then  been  made.  Bat,  however  that  preamble  might  have  been 
understood,  taken  alone,  it  is  perfectly  clear,  when  constmed  with 
the  enacting  clause,  that  that  was  not  the  meaning  of  the  Legisla- 
ture. The  language  of  the  enacting  clause,  immediately  following 
the  preamble  is  ^^  that  the  proprietors  of  shares  in  the  said  Potomac 
Company,  their  heirs  and  assigns,  shall,  and  may  demand,  take,  and 
receive  tolls,  at  the  several  and  respective  places  heretofore  fixed  by 
law,  for  the  payment,  and  receipt  thereof;"  thus  manifestly  showing 
that  by  the  object  stated  in  the  preamble  to  have  been  accomplished, 
was  merely  meant,  the  performance  of  the  condition  imposed  by  the 
17th  section  of  the  original  Act,  precedent  to  the  right  to  demand 
and  receive  tolls ;  that  is,  the  making  the  river  navigable  for  vessels 
drawing  one  foot  water.  And  the  particular  object,  required  by  the 
18th  section  to  be  accomplished  within  the  times  specified,  on  pain 
of  forfeiture  of  all  '*  benefit,  privilege  and  advantage  under  the  Act ;" 
with  no  reference  whatever,  to  the  general  authority  to  make  canals, 
&c.  given  by  the  4th  section,  without  any  limitation  of  time.  And 
the  conclusion  of  the  same  enacting  clause  of  the  Act  of  1802,  ch.  84, 
is  in  these  words,  <<and  that  all  and  every  of  the  rights,  interest, 
privileges  and  immunities  heretofore  granted  to,  or  vested  in,  the 
satd  proprietors  and  Potomac  Company,  are  hereby  confirmed  and 
established  to  them,  their  heirs,  &c."  including  the  right  and  privi- 
lege to  make  a  canal  or  canals,  at  any  time ;  thus  asserting  and  confirm- 
ing the  existence  of  that  right,  upon  the  assumption  that  the  river 
had  been  made  navigable  for  vessels  drawing  one  foot  water. 

*  The  charter  was  not  limited  in  its  duration,  but  expressly 
'>'"'  made  perpetual  by  its  terms,  defeasible  only,  on  failure  by  the 
corporation,  to  accomplish  within  the  time  limited,  what  was  required 
to  be  done  by  the  18th  section.  Which  was  a  condition  subsequent 
engrafted  upon  it,  in  defeasance  of  a  vested  franchise,  on  breach  of 
which,  if  in  point  of  fact,  there  was  any  act  of  forfeiture  committed  by 
the  corporation,  it  might  have  been  avoided,  or  forfeited,  by  scire  fa- 
ei€Ls^  or  a  quo  warranto,  if  the  States  that  granted  it,  had  chosen  to 
take  advantage  of  the  non-performance  of  the  condition.  But  not 
having  done  so,  the  franchise  endured,  notwithstanding  the  breach  of 
the  condition.  And  it  is  like  the  grant  of  an  estate  in  land,  defeasible 
on  the  non-performance  of  a  condition  subsequent,  strictly  speaking, 
as  if  an  estate  be  granted  expressly  upon  condition  to  be  void  on  the 
happening  of  a  certain  event.  In  such  case,  it  is  perfectly  clear, 
that  the  estate  is  not  defeated  by  the  mere  happening  of  the  event, 
but  that  the  law  permits  it  to  continue,  beyond  the  time  when  such 
contingency  happens,  unless  the  grantor  or  his  heirs,  take  advantage 
of  the  breach  of  the  condition  by  entry,  &c.  which  cannot  be  done  by 
by  a  stranger.  The  proceeding  by  the  Government  (the  grantor,)  for 
the  breach  of  a  condition  subsequent,  contained  in  a  charter  of  incor- 
poration, is  by  scire  facias,  ov  quo  warranto ;  by  an  individual  grantor 
(or  his  heirs,)  of  land,  by  entry. 
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A  private  corporation  aggregate  may  be  dissolTed,  by  the  death  of 
all  its  members,  or  by  the  loss  of  an  integral  part,  whereby  it  is  ren- 
dered unable  to  do  any  corporate  act,  or  to  restore  itself  by  a  new 
election ;  or  a  corporation  may  be  dissolved  by  a  surrender  to  the 
Government  of  its  franchise,  or  by  an  Act  of  the  Legislature  repeal- 
ing  the  Act  of  incorporation,  with  the  assent  of  the  corporation ;  or 
it  may  be  dissolved  by  a  forfeiture  of  its  charter,  through  abuse  or 
neglect  of  its  franchises,  as  for  condition  broken ;  there  being  a  tacit 
condition  in  every  such  grant,  that  the  corporation  shall  act  up  to  the 
end  of  its  institution.  *  But  such  forfeiture  must  be  judicially  -g  ^^ 
ascertained  and  declared,  upon  direct  proceedings  against  the  '  ''^ 
corporation  for  that  purpose,  in  order  that  it  might  not  be  con- 
demned unheard,  for  an  imputed  delinquency.  Where  there  is  no 
corporate  body  in  existence,  as  where  it  has  been  dissolved  by  the 
loss  of  an  integral  part,  or  by  surrender,  &c.  it  would  be  not  only  use- 
leas,  hot  absurd,  to  go  into  a  Court  of  law,  to  obtain  a  judgment  of 
diasolntion.  But  where  there  is  an  existing  corporation  capable  of 
acting,  but  which  has  been  guilty  of  an  abuse,  or  neglect  of  its  fran- 
chises, or  the  powers  committed  to  its  trust,  amounting  to  a  cause  of 
forfeiture,  such  cause  of  forfeiture  can  only  be  enforced  by  scire  facias 
oTfkquo  warrantOj  issueQ  at  the  instance  of  the  government  creating 
the  corporation,  and  cannot  be  taken  advantage  of  incidentally,  or  in 
any  other  way,  or  by  any  individual ;  since  the  government,  with 
which  alone  the  contract  arising  out  of  the  charter  is  made,  may 
waive  the  breach  of  any  condition  of  that  contract,  and  cannot  be 
made  to  enforce  the  forfeiture,  whether  it  will  or  no,  and  when  it  may 
have  suflBcient  reason  for  not  choosing  to  do  so.  Until  it  does,  and  that 
by  judicial  action  and  not  by  legislation,  no  individual  or  other  corpor- 
ation, can  treat  it  as  a  forfeited  franchise.  This  is  the  doctrine  taught 
by  the  authorities,  among  which  are,  The  King  vs.  Atnery^  2  Term  Rep. 
515 ;  The  King  vs.  Pasmore^  3  Term  Rep.  199 ;  Terret  vs.  Taylor j  9 
Oranckf  43  ;  DartmatUh  College  vs.  Woodward^  Wheat,  518 ;  Slee 
vs.  Bloom^  5  John.  Ch.  Rep.  356 ;  Same  vs.  Same^  19  John.  Rep.  456 ; 
The  Trustees  of  Vernon  Society  vs.  HiU^  6  Cowan^s  Rep.  23;  McLaren 
vs.  Pennington,  1  Paige^s  Rep.  102,  and  Angell  and  Ames  on  Corpora- 
ti(ms. 

The  opinion  of  that  distinguished  jurist  Judge  Marshall,  which 
was  used  in  argument,  would  be  entitled  to,  and  would  receive  the 
highest  consideration,  if  the  question  upon  which  it  was  given,  arose 
in  this  cause.  The  substance  of  it  is,  that  as  the  11th  section  of  the 
charter  only  authorized  *  the  condemnation  of  land,  through  ^^^ 
which  a  canal  was  intended  to  pass,  the  condemnation  must  ^  ^^ 
of  course  be  before  the  canal  was  made;  and  therefore,  that  if  after 
the  canal  had  actually  been  made,  and  the  making  of  it  no  longer 
rested  in  intention,  there  could  be  no  condemnation  of  land  on  the 
sides  of  it ;  upon  the  principle  asserted,  that  every  law,  which  is  to 
wrest  from  an  individual  his  property  without  his  consent,  must  be 
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strictly  constraed.  The  utmost  extent  to  which  that  opinion  could 
be  used,  would  be  to  show,  that  wherever  the  power  of  the  company 
to  make  a  caual,  had  been  exerted,  it  was  expended  and  gone,  and 
could  not  again  be  exercised  by  a  further  condemnation  of  land,  at 
the  same  place.  But  the  question  presented  here,  is  not  whether 
the  power  of  the  Potomac  Company  to  make  canals,  had,  by  being 
exerted,  been  executed,  and  was  at  an  end ;  but  whether  that  cor- 
poration retained  the  power  to  condemn  land,  and  make  canals, 
where  none  had  before  been  made. 

The  penalty  annexed  to  the  breach  of  the  condition  in  the  firat 
clause  of  the  18th  section  was,  that  ''the  company  should  not 
be  entitled  to  any  benefit,  privilege,  or  advantage  under  the  Act ;" 
and  in  the  last,  that ''  all  the  interest,  &c.  of  the  company  should  be 
forfeited  and  cease."  Now,  to  lose  all  benefit,  privilege,  and  advan- 
tage ;  or  for  all  interest  to  be  forfeited  and  cease,  would  be  to  lose  the 
charter  itself.  To  take  away  everything  a  charter  gives,  is  to  take 
away  the  charter — and  to  have  taken  away  all  benefit,  privilege,  ad- 
vantage and  interest,  would  have  been  to  take  away  everything  that 
this  charter  gave.  A  forfeiture  therefore  of  the  entire  charter,  to- 
gether with  the  particular  franchise  to  condemn  lands  and  make 
canals,  was  the  penalty  prescribed. 

The  analogy  between  this,  and  the  case  cited  of  Agnew  vs.  The 
Bank  of  Oettysburg,  2  H.  &  G.  478,  is  not  perceived.  That  was  the 
case  of  a  bank  charter,  of  limited  duration,  which  had  expired  by  its 
own  limitation,  and  with  it,  the  corporation  ipso  facto  dissolved^  it 
wholly  ceased  to  exist  for  any  purpose;  no  corporate  powers  re- 
mained,  •  no  originally  vested  franchise  to  be  divested,  for 
^'•^  none  were  given  beyond  the  term  of  duration ;  and  no  act  was 
necessary  to  be  done  in  order  to  avoid  the  charter,  or  dissolve  the 
corporation.  But  this  was  a  corporation  in  full  life,  with  vested  fran- 
chises, unlimited  in  their  duration,  and  liable  only  to  be  divested, 
through  failure  to  exert  them  to  a  limited  extent,  within  a  specified 
time — and  although  by  matter  inpais^  it  might  perhaps  stricti  jurisj 
have  had  no  right  to  exert  them;  yet  none  could  have  questioned 
the  right,  but  the  States  that  granted  the  franchises,  and  with  which 
the  contract  was  made,  and  which  alone  could  have  resumed  them, 
for  breach  of  the  condition,  on  a  judgment  of  seizure — until  which 
was  done,  the  corporation  continuing  to  exist,  the  power  to  exert  the 
franchises  granted,  remained. 

Suppose  for  any  cause,  the  rail  road,  or  canal,  should  not  be  com- 
pleted within  the  time  prescribed  by  its  charter;  would  it  be  con- 
tended that  the  charter  was  ipso  f 04^  forfeited,  and  the  corporation 
dissolved  without  any  judicial  proceedings  being  instituted  for  that 
purpose,  and  that  the  State  could  thereupon  grant  the  same  fran- 
chises to  another  company  T  It  is  however  conceded,  that  at  the 
date  of  the  surrender  and  transfer  to  the  Canal  Company,  this  was  a 
subsisting  corporation,  with  corporate  rights,  and  the  power  to  exer- 
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«is6  them;  and  it  is  said,  it  must  now  be  taken,  that  the  river  had 
then  been  made  navigable  for  vessels  drawing  one  foot  water.    If  so, 
every  benefit,  privilege  and  advantage  under  the  Act,  remained ;  and 
among  them,  the  privilege  of  condemning  land,  and  making  a  canal 
t>r  canals,  at  any  time;  which  the  coriK)ration  was  free  to  exert, 
where  and  when,  and  how  it  <'  should  think  fit,"  within  the  desig- 
nated region.    The  expressions,  benefit,  privilege,  advantage  and  in- 
terest, Dsed  in  the  18th  section,  applied  as  well  to  the  right  to  de- 
mand and  receive  tolls,  and  to  make  the  river  navigable  in  the 
Datoral  course  as  to  the  right  to  condemn  lands  for  a  canal  or  (ianals. 
The  terms  equally  embraced  *  all  the  rights  and  fiowers  of  the    ^  ^  s 
torporation ;  if  one  was  to  be  forfeited,  all  were  to  be  forfeited ;    *  ^^ 
if  a  term  was  prescribed  for  the  duration  of  one,  the  same  term  was 
prescribed  for  the  duration  of  each.    There  was  no  distinction,  no  ex- 
ception of  one,  more  than  another  from  the  operation  of  that  section. 
And  evidence  of  their  understanding  of  the  18tb  section  is  furnished 
by  the  Acts  of  the  Legislatures  that  granted  the  charter;  which 
show  that  they  did  not  consider  the  franchise  as  one  that  was  to  ex- 
pire by  its  own  limitation,  but  viewed  and  treated  it  as  a  question  of 
forfeiture  altogether.    !Not  as  a  grant  of  the  right  or  franchise  for  a 
limited  time,  to  condemn  lands  or  make  canals,  but  as  a  grant  of  the 
franchise  for  an  indefinite  time,  subject  to  a  defeasance,  and  that  the 
object  of  the  different  Act«  passed  for  the  extension  of  the  time  lim- 
ited by  the  18th  section,  was  to  guard  the  corporation  against  the 
liability  to  a  forfeiture  for  a  breach  of  the  condition. 

The  2d  section  of  the  Act  of  Virginia,  passed  in  November,  1793, 
for  extending  the  time  limited  by  the  18th  section  of  the  charter,  has 
this  provision,  ^^  and  that  no  privilege  or  advantage  granted  by  law, 
shall  be  forfeited  or  lost,  in  case  the  navigation  aforesaid  shall  be 
finished  within  the  time  hereby  limited."  The  3d  section  of  the  Act 
of  this  State,  passed  at  the  November  Session,  1794,  ch.  29,  for  the 
like  purpose,  has  the  same  provision,  and  the  provision  of  the  4th 
section  of  the  Act  of  this  State,  passed  at  the  November  Session, 
1797,  cb.  93,  is  m  the  same  words. 

The  Act  of  1^14  of  this  State,  ch.  75,  giving  to  the  company  the 
power  to  acquire  land  by  purchase,  compromise,  or  exchange  only, 
which  i^  relied  on  to  show  that  the  power  before  granted  to  acquire 
bnd  for  constructing  canals,  was  considered  by  the  Legislature  as 
^ne  and  extinguished,  does  not  seem  to  have  been  correctly  attended 
to.  It  declares  that  the  company  ^^  shall  be,  and  they  are  hereby  au- 
thorized and  empowered,  to  use  cind  dispose  of  the  laud  and  water 
fights,  now  held  by  the  said  company,  or  which  they  may  hereafter 
acquire  in  this  State,  in  the  erection  of  •mills,"  &c.,  "and  -^^ 
shall  be  authorized  and  empowered  to  acquire  lands  and  other  ^'^^ 
property,  contiguous  to  the  land,  canals,  and  locks  on  said  river,  by 
purchase,  compromise  or  exchange,  &c.  No  authority  had  before 
been  given  to  the  corporation  to  acquire  land  in  any  way,  except  for 
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the  purpose  of  coDstracting  canals  and  baildiDg  toll  bouses ;  and  the 
anthority  given  by  this  last  Act  to  acquire  land,  was  not  for  the  par- 
pose  either  of  constructing  canals,  or  building  toll  houses;  but  it  was 
an  authority  to  acquire  lands  contiguous  to  the  canals  and  locks  on 
the  river,  for  the  purposes,  as  it  would  seem,  of  the  mills,  or  other 
water  works,  which  the  same  Act  authorized  the  corporation  to  erect. 
It  was  therefore  an  entirely  new  power,  not  given,  because  the  power 
before  imparted  had  departed  from  the  corporation ;  but  for  a  pur< 
pose  foreign  from  that  for  which  the  power  to  condemn  land  bad  be- 
fore been  given.  It  was  therefore  a  necessary  power,  for  the  purpose 
for  which  it  was  conferred,  though  the  former  power  to  acquire  land 
by  purchase  or  condemnation  remained  in  full  force;  since  under 
tliat  former  power  no  lands  could  have  been  condemned  contiguous 
to  canals  already  made  for  the  purposes  of  mills  or  other  water  works, 
and  it  affords  no  inference  that  the  former  power  was  considered  as 
having  ceased.  But  as  it  speaks  of  water  rights  thereafter  to  be  ac- 
quired, it  would  seem  to  imply  that  the  right  to  make  canals  still  ex- 
isted, which  was  a  means  of  acquiring  water  rights,  and  that  after 
the  expiration  of  the  time  limited  by  the  Acts  of  this  State. 

On  the  29th  of  January,  1821,  the  Legislature  of  Virginia  passed 
an  Act  authorizing  the  appointment  of  commissioners  to  ascertain 
among  other  things,  whether  the  terms  and  conditions  of  the  charter 
had  been  complied  with;  and  if  not,  to  advise  and  consult  with  com- 
missioners to  be  appointed  on  the  part  of  this  State  as  to  the  mea- 
sures best  to  be  recommended  to,  and  conjointly  adopted  by  the  two 
States,  either  for  giving  aid  to  the  company  in  the  further  prosecn- 
^   tion  of  the  work,  or  for  the  institution  of  a  prosecution  *  against 
*'*  •    it,  for  the  purpose  of  annulling  and  vacating  the  charter — and 
in  the  course  of  the  same  session,  the  Legislature  of  Maryland  passed 
a  resolution  for  the  appointment  of  commissioners  to  make  the  same 
joint  inquiry;  substituting  only,  for  the  measure  of  instituting  a 
prosecution,  the  alternative  of  adopting  measures  for  the  more  effe-c- 
tual  improvement  of  the  navigation  by  some  other  means.    Thus  we 
have  the  sense  of  the  States  that  granted  the  charter  clearly  ex- 
pressed by  the  concurrent  Acts  of  their  respective  Lej^slatures,  after 
the  expiration  of  the  last  extension  of  the  time  limited  by  the  18th 
section,  that  if  the  condition  (calling  it  and  treating  it  as  ^  condi- 
tion, and  not  a  limitation,)  had  not  been  complied  with,  not  that  the 
franchises  had  therefore  expired,  and  that  the  corporation  was  dis- 
solved, but  that  it  continued  to  exist  in  the  possession  of  the  corpo- 
rate powers  originally  given  to  it,  and  that  until  it  was  dissolved  by 
judicial  action,  it  might,  with  sufficient  pecuniary  aid,  go  on  to  do 
the  work  originally  authorized ;  with  the  opinion  of  the  Legislature 
of  Virginia  plainly  indicated,  that  the  breach  of  the  condition  could 
only  be  taken  advantage  of  by  direct  proceedings  at  law,  instituted 
for  that  purpose,  and  the  unwillingness  of  Maryland  to  adopt  so 
harsh  a  measure. 
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And  finaUy,  the  two  States  upon  whose  pleasure  alone,  the  con- 
tiooaiice  of  the  corporation,  and  of  its  franchises  depended,  (both  of 
them  interested  as  stockholders,  and  Maryland  largely  as  a  creditor) 
and  which  had  a  right  to  waive  the  breach,  by  any  non-feasance  or 
malfeasance  of  any  implied  or  expressed  condition  contained  in  the 
charter,  having  virtually  waived  the  breach  of  the  condition  by  the 
corporation  in  failing  to  exert  it«  franchises,  by  the  Act  to  incorpo- 
rate the  Canal  Company  conclusively  remitted  to  the  Potomac  Com- 
pany any  abuse,  or  neglect  of  its  franchises,  or  any  of  them ;  and 
recognized  and  treated  it  as  a  subsisting  corporation,  in  the  full  pos- 
session of  all  its  original  powers,  in  requiring  its  assent  to  the  charter 
of  the  Canal  Company,  in  •order  to  give  it  validity;  and  by    ^  ^^ 
declaring  in  the  13th  section  of  that  charter,  that  upon  the    '-'^^ 
surrender  and  transfer  by  the  Potomac  Company  to  the  Canal  Com- 
pany of  its  charter,  all  the  rights  and  powers  thereby  granted  to  the 
Potomac  Company,  should  be  vested  in  the  Canal  Company,  which 
included  the  right  and  power  to  condemn  land  for  canals.    Not  the 
rights  and  powers,  then  held  by  the  Potomac  Company,  but  all  that 
had  been  granted,  and  which  must  have  been  considered  as  then 
aobsisting,  otherwise  they  could  not  so  pass  and  vest.   Which  shows 
the  intention  and  meaning  of  the  18th  section ;  and  it  is  not  denied, 
(as  it  cannot  be,)  that  in  construing  a  statute,  a  subsequent  law  upon 
the  same  subject,  may  be  resorted  to,  for  the  purpose  of  ascertaining 
the  intention,  which  when  discovered,  must  prevail ;  all  statutes  in 
pari  materia  being  construed  as  one  law.    But  whether  this  view  of 
the  subject  is  correct  or  not,  and  independent  of  any  corporate  rights 
and  privileges  derived  from  the  Potomac  Company,  a  priority  of 
right  in  the  choice  of  a  route  for  the  canal  in  the  valley  of  the  Poto- 
mHc,  is  claimed  on  the  part  of  the  Canal  Company,  by  the  force  and 
effect  of  its  own  charter,  viewed  as  a  compact  between  the  States  of 
Virginia  and  Maryland,  and  the  Congress  of  the  United  States,  and 
between  those  sovereign  parties  and  the  Potomac  Company.   Which 
leads  to  an  inquiry  into  the  character  and  effect  of  that  instrument. 
A  Stat'O  may  contract  with  an  individual ;  and  it  is  equally  certain 
that  two  or  more  of  the  States,  may  enter  into  a  compact  or  agree- 
ment inter  se:  and  the  only  question  upon  that  subject  is,  whether 
that  has  been  done  in  this  case — which  involves  the  further  question, 
(if  a  question  it  can  be  at  this  day,)  whether  a  State  can  contract  by 
an  Act  of  its  Legislature.    That  it  can  so  contract  with  an  individual, 
is  settled  beyond  all  controversy  b^^  the  decisions  of  the  Supreme 
Court,  in  Fletcher  vs.  Peck^  6  Cranch^  87 ;  The  State  of  New  Jersey  vs. 
Ftteon,  7   Cranch,  164 ;  Terrett  vs.  Taylor y  9  Cranch,  43 ;  The  Town 
of  Pawlet  vs.  Clark  and  others^  9  Cranch,  292 ;  and  Dartmouth  College 
vs.  *Woodwardj  4   Wheat  618:  and  that  two  or  more  of  the    -  ^ 
States  may  contract  in  that  form  inter  «c,  is  settled  by  the    ^'^'^ 
same  Court  in  Oreen  vs.  BiddUy  8  Wheat  1,  which  was  the  ca^se  of  a  law 
of  Virginia,  relating  to  the  separation  of  the  District  of  Kentucky  from 
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Virginia,  and  the  erecting  that  district  into  a  separate  State,  contain- 
ing this  clause,  ''that  all  private  rights,  and  interests  of  lands  within 
the  said  district,  (Kentucky,)  derived  trom  the  laws  of  Virginia  prior 
to  such  a  separation,  shall  remain  valid  and  secure  under  the  laws  of 
the  proposed  State,  and  shall  be  determined  by  the  laws  now  existing 
in  this  State."  Which  being  afterwards  ratified  by  a  convention  of 
the  people  of  Kentucky,  and  made  an  article  of  the  Constitution  of 
that  State,  it  was  held  to  be  a  compact  between  those  States,  the 
obligation  of  which,  Kentucky  could  pass  no  law  to  impair.  How 
then  does  this  case  stand  Y  Virginia,  impressed  with  the  import- 
ance of  that  subject,  but  knowing  that  the  object  could  not  be  ac- 
<K)mplished  by  any  Act  of  its  own  Legislature  alone,  nor  by  its  sole 
authority,  passed  the  Act  for  the  incori)oration  of  the  Canal  Com- 
pany, in  January,  1824,  requiring  in  terms,  the  assent  of  the  Legis- 
lature of  Maryland,  of  the  Congress  of  the  United  States,  and  of  the 
Potomac  Company,  to  its  provisions,  to  give  it  effect  and  validity 
so  far  as  concerns  the  eastern  section  of  it,  to  which  only,  this  suit  re- 
lates, Maryland,  treating  it  as  a  proposal  offered  for  acceptance,  assent, 
and  confirmation,  by  an  Act  of  its  Legislature,  passed  on  the  3l8t 
January,  1825,  declared  it  to  be  ''accepted,  assented  to,  and  con- 
firmed." The  Congress  of  the  United  States,  by  the  Act  of  the  3rd 
March,  1825,  declared  it  to  be  "ratified  and  confirmed,"  and  on  the 
16th  May,  1825,  the  Potomac  Company,  by  a  corporate  Act,  signified 
and  declared  its  "  assent "  to  it,  and  to  all  its  provisions. 

There  are  no  technical  words  necessary  to  constitute  a  compact,  or 
<;ontract,  which  are  convertible  terms ;  and  neither  need  be  used,  and 
seldom  is,  in  the  instrument  creating  it.  It  is  a  mutual  consent  of 
1  Q«  ^^®  minds  of  the  parties  •  concerned,  respecting  some  prop- 
M.aU  ^j.^y  Qj.  rightj  that  is  the  object  of  the  stipulation,  or  some- 
thing that  is  to  be  done  or  forborne;  "a  transaction  between  two  or 
more  persons,  in  which  each  party  comes  under  an  obligation  to  the 
other,  and  each  reciprocally  acquires  a  right  to  whatever  is  promised 
or  stipulated  by  the  other,"  and  any  words  manifesting  that  cangre- 
gaiio  meniium^  are  sufllcient  to  constitute  a  contract.  Here  we  have 
the  very  language  of  contract,  in  the  terms  "  accept,"  and  "  assent 
to.''  It  is  the  language  used  by  the  parties  to  a  compact  of  the  most 
solemn  and  imposing  character.  The  7th  article  of  the  Constitution 
of  the  United  States,  provides  that  "the  ratification  of  the  conven- 
tions of  nine  States,  shall  be  sufficient  for  the  establishment  of  the 
Constitution  between  the  States  so  ratifying  the  same ;  and  the  lan- 
guage used  by  the  conventions  in  their  acts  of  ratification,  is, 
"assent  to  and  ratify,"  "assent  to,  ratify,  and  adopt,"  "agree  to, 
ratify,  and  confirm,"  "approve,  assent  to,  ratify  and  confirm,"  and 
the  amendments  proposed  by  Congress  in  1789,  were  ratified  by  Acts 
of  the  Legislatures  of  the  respective  States,  using  the  language, 
"ratify,"  "assent  to,  and  ratify,"  "confirm  and  ratify,"  "assent  to, 
ratify,  and  confirm,"  &c. 
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The  Constitution  to  which  validity  and  effect,  to  which  vitality  was 
impartedf  by  those  expressions  of  assent,  became  not  a  mere  confede- 
racy, or  league,  but  a  compact,  in  the  language  of  the  Coustitation, 
'''  between  the  States  so  ratifying  the  same,"  as  soon  as  it  was  so 
ratified  by  the  number  required  by  the  7th  article;  by  which^  they 
were  reciprocally  bound,  that  there  should  be  such  a  government  of 
the  Union  for  the  benefit  of  the  whole,  with  the  assent  of  the  peo- 
ple, and  proceeding  from  them,  as  that,  provided  by  the  Constitu- 
tion. And  when  the  Federal  Government  was  organized  and  brought 
into  existence,  which  is  a  creature  of  the  Constitution,  {K)ssessed  of 
the  rights  and  powers  it  confers,  and  subject  to  the  duties  it  pre- 
scribes and  enjoins,  it  became  also  a  compact  between  the  parties  to 
it,  and  the  Federal  Government. 

*  In  this  case,  there  were  mutual  interests  in  the  subject-  ^  ^  ^ 
matter  of  the  reciprocal  Acts  of  the  two  States  and  Congress,  *•'  * 
with  an  acknowledged  authority  to  contract ;  and  the  Legislature  of 
neither  of  the  States,  could  have  performed  by  any  separate  Act  of 
legislation,  what  was  proposed  to  be  accomplished  by  the  concurrent 
Acts  of  all.  One  terminus  of  the  canal  is  proposed  to  be  in  the  Dis- 
trict of  Columbia,  and  the  other  in  the  State  of  Maryland;  and  Vir- 
ginia could  not  of  its  own  authority,  by  any  separate  Act,  authorize 
a  canal  to  be  made  through  Maryland,  nor  could  Maryland  authorize 
a  canal  to  be  made  through  Virginia,  without  its  consent,  nor  could 
either  or  both  of  them,  authorize  one  to  be  made  in  the  District  of 
Colnmbia,  without  the  consent  of  Congress;  Maryland  and  Virginia 
were  interested  in  the  Potomac  Company;  both,  as  stockholders, 
and  Maryland  largely  as  creditor,  and  both  of  them,  and  also  the 
United  States  were  interested  in  the  river,  and  the  works  erected  by 
the  Potomac  Company,  as  a  public  highway.  Neither  of  the  States 
therefore,  without  the  consent  of  the  other,  nor  both  of  them  with- 
oat  the  consent  of  Congress,  could  have  repealed  the  charter  of  that 
company,  nor  have  received,  or  authorized  the  surrender  of  it,  and 
of  the  works,  to  another  company.  Neither  State  could  have  author- 
ized the  condemnation  of  land,  nor  the  imposition  and  collection  of 
tolls  within  the  territory  of  the  other,  without  the  consent  of  that 
other;  nor  could  either  or  both  of  them,  have  authorized  either  to  be 
done  within  the  District  of  Colnmbia  without  the  consent  of  Con- 
gress. The  14th  section,  declares  'Hhat  the  said  canal,  and  the 
works  to  be  erected  thereon  in  virtue  of  this  Act,  when  completed, 
shall  forever  thereafter  be  esteemed  and  taken  to  be  navigable  as  a 
public  highway.''  Not,  that  the  part  in  Virginia,  shall  be  a  highway 
there,  nor  the  part  in  Maryland,  a  highway  in  Maryland ;  but  the 
entire  canal  shall  be  one  continued  connected  highway,  through  the 
respective  territories  of  the  three  sovereigns;  and  neither  of  the  two 
'  States  could  have  made  a  public  highway  through  the  territory  of 
the  other,  without  the  consent  *  of  the  other ;  nor  neither  or  '  ^ 
both  ol'  them,  through  the  District  of  Columbia,  without  the    ^•''^ 
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coDsent  of  Congress.    Yet  all  this,  wearing  the  features  of  a  conven- 
tional arrangement,  has  been  done  by  the  reciprocal  and  concurrent 
Acts  of  the  three  sovereigns ;  with  other  stipulations  and  reserva- 
tions of  rights,  impressing  upon  those  Acts  the  qualities  of  a  compact. 
The.9th  section  declares,  that  the  canal  and  other  works  ^<  shall  be 
forever  exempt  from  the  payment  of  any  tax,  imposition,  or  assess- 
ment whatsoever."    Now,  ordinarily.  Congress  and  each  State  ha8  a 
right  to  impose  taxes  within  in  its  own  jurisdiction,  neither  has  the 
power  to  deny  it  to  the  other.    What  then,  is  that  renunciation  of 
the  right  to  imi)oses  taxes,  but  a  stipulation  or  agreement  between 
them,  that  neither  will  exercise  that  right  Y    And  the  14th  section 
provides,  that  no  other  toll  or  tax  for  the  tise  of  the  canal  and  works, 
except  those  authorizhd  by  that  Act,  ''  shall  at  any  time  be  imposed, 
but  by  consent  of  the  said  States,  and  of  the  United  States."   Is  not 
that  an  agreement  or  stipulation,  that  neither  will  authorize  the 
imposition  of  any  further  toll  or  tax,  even  within  its  own  territory 
for  the  use  of  the  canal,  without  the  consent  of  the  others  Y    There 
is  a  stipulation  in  the  first  section,  that  Congress  and  each  of  the 
States  shall  appoint  commissioners  for  taking  subscriptions  to  the 
stock,  and  carrying  the  Act  into  operation.    Not*  to  act  separately, 
as  if  it  were  ^  separate  law  of  Congress,  and  of  each  of  the  States; 
but  to  act  conjointly  for  carrying  it  into  effect,  as  the  united  act  of 
all — and  the  stipulation  for  the  appointment  of  commissioners,  coold 
only  have  been  an  agreement  between  themselves,  as  the  corpora- 
tion was  not  then  in  existence,  and  was  only  to  be  brought  into  exist- 
ence by  the  agency  of  their  joint  commissioners,  as  a  creature  of 
their  joint  creation.    lu  the  20th  section,  there  is  a  provision  for 
reserving  to  each  State,  the  right  to  charter  another  ccmpany,  in 
case  the  western  section  of  the  canal,  should  not  be  completed  within 
the  time  limited.    And  in  the  21st  section,  thei'e  is  a  reservation  to 
each  of  the  States,  of  the  *  right  to  make  lateral  canals,  to  be 
'^^^   fed  by  the  waters  of  Potomac;  and  to  the  Government  of  the 
United  States,  to  eictend  the  principal  canal  through  the  District  of 
Columbia,  with  a  provision  that  before  the  Act  should  take  effect, 
Congress  should  authorize  the  two  States,  or  either  of  them,  to  take 
and  continue  a  canal  from  any  point  of  the  principal  canal,  through 
the  District  of  Columbia,  &c.  (which  was  done  by  Congress  in  the 
Act  of  March,  1825,  and  the  unnecessary  explanatory  section  of  the 
Act  of  23d  May,  1828.)    There  is  also  in  the  21st  section  the  further 
provision, '"  that  in  taking  or  extending  such  lateral  canal  or  canals, 
through  the  District  of  Columbia,  by  either  of  the  States,  no  impedi- 
ment or  injury  be  done  to  the  navigation  of  the  Chesapeake  and 
Ohio  Canal."     And  are  not    those  reservations  and    provisions, 
mutual  stipulations  or  agreements,  that  each  shall  have  and  enjoy 
the  rights  and  powers  reserved  and  conceded,  and  that  neither  of 
the  States,  shall  make  any  lateral  canal  or  canals  to  the  prejudice  of 
the  navigation  of  the  principal  canal  f    We  have  moreover  the  under* 
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standing  of  the  parties  themselves,  of  the  character  of  this  Act  of 
iDcorporation. 

The  Ist  section  of  the  Act  of  December  Session,  1826,  which  is  an 
Act  for  the  amendment  of  the  Act  of  incorporation,  after  reciting, 
that  it  bad  received  the  assent  of  Maryland,  Congress,  and  the 
Potomac  Company*,  declares  that  it  shall  be  amended,  &c.  ^^on 
condition  that  this  Act  receive  in  like  manner,  the  assent  of  the 
necessary  parties  thereto."  And  the  4th  section,  '^  that  this  Act 
shall  commence  and  be  in  force,  as  soon  as  it  shall  have  received  the 
assent  of  the  Legislature  of  Virginia,  of  the  Congress  of  the  United 
States,  and  of  the  Potomac  Company,''  shewing  them  to  be  the  par- 
ties allnded  to  as  the  necessary  parties.  It  did  receive  their  assent, 
and  became  a  part  of  the  charter.  It  does  not  in  terms  call  that  Act, 
or  the  original  Act,  a  contract,  but  it  uses  equivalent  expressions, 
^'receive  in  like  manner,  the  assent  of  the  necessary  parties;'' 
parties  to  what  t  not  to  that  Act  as  a  separate,  and  indepen- 
dent Act  of  *thc  Legislature  of  Maryland:  that  could  not  ^ q^ 
be;  neither  of  them  could  be  a  party  to  it,  as  a  mere  law  *•''* 
of  Maryland.  It  was  only  in  the  character  of  a  compact,  that 
they  could  becon^e  parties  to  it;  and  being  parties  to  the  origi- 
nal charter,  which  that  Act  proposed  to  amend,  they  were  neces- 
sary parties  to  that  Act,  and  the  assent  to  that  Act,  by  all  the 
parties  named,  was  a  recognition  of  the  necessity  for  their  con- 
carrence  as  parties  to  it;  in  order  to  give  it  the  effect  to  alter, 
or  in  any  manner  modify  the  original  Act — and  the  same  may  be 
said  of  the  Act  of  the  December  Session,  1827. 

There  were  mutual  interests,  advantages,  and  rights,  reciprocally 
conceded  and  compensated,  by  the  concurrent  Acts  of  Virginia, 
Maryland,  and  Congress,  constituting  the  original  chartei,  which 
by  any  fair  test  that  can  be  applied,  is  believed  to  be  a  compact 
between  the.  two  States  and  Congress,  a  reciprocal  pledge  of  public 
faith,  that  there  should  be  a  corporation,  the  creature  of  that  com- 
pact; created,  not  merely  for  its  own  benefit  and  advantage,  but  to 
effect  a  great  national  object,  in  which  all  were  concerned,  for  the 
common  benefit  and  advantage  of  all,  and  for  the  public  good ;  and 
that  whenever  the  corporation  should  be  brought  into  existence,  it 
should  be  invested  with  all  the  privileges,  rights  and  powers,  pro- 
Tided  by  the  charter,  for  the  accomplishment  of  the  end  contem- 
plated, without  any  diminution  or  alteration  of  the  franchises  as 
therein  expressed.  l!here  is  no  acknowledged  necessity,  for  any 
stronger,  or  more  technical  terms,  to  constitute  a  compact  between 
two  or  more  States,  than  between  a  State  and  an  individual;  and 
the  terms  here  used,  would  be  quite  sufQcieut  to  constitute  a  con- 
tract between  a  State  and  an  individual.  Indeed  this  very  charter 
being  a  grant,  is  an  implied  contract  with  the  corporation,  not  to 
re-RBsert  the  lights  it  has  granted. 
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consent  of  Congress.    Yet  all  this,  wearing  the  features  of  a  conven- 
tional arrangement,  has  been  done  by  the  reciprocal  and  concnrrent 
Acts  of  the  three  sovereigns ;  with  other  stipnlations  and  reserva- 
tions of  rights,  impressing  upon  those  Acts  the  qualities  of  a  compact. 
The.9th  section  declares,  that  the  canal  and  other  works  ^<  shall  be 
forever  exempt  from  the  payment  of  any  tax,  imposition,  or  assess- 
ment whatsoever."    Kow,  ordinarily.  Congress  and  each  State  ha8  a 
right  to  impose  taxes  within  in  its  own  jurisdiction,  neither  has  the 
power  to  deny  it  to  the  other.     What  then,  is  that  renunciation  of 
the  right  to  imi)oses  taxes,  but  a  stipulation  or  agreement  between 
them,  that  neither  will  exercise  that  right  t    And  the  14th  section 
provides,  that  no  other  toll  or  tax  for  the  tise  of  the  canal  and  works, 
except  those  authorizhd  by  that  Act,  ^'  shall  at  any  time  be  imposed, 
but  by  consent  of  the  said  States,  and  oi'  the  United  States.''   Is  not 
that  an  agreement  or  stipulation,  that  neither  will  authorize  the 
imposition  of  any  further  toll  or  tax,  even  within  its  own  territory 
for  the  use  of  the  canal,  without  the  consent  of  the  others  t    There 
is  a  stipulation  in  the  first  section,  that  Congress  and  each  of  the 
States  shall  appoint  commissioners  for  taking  subscriptions  to  the 
stock,  and  carrying  the  Act  into  operation.    Not*  to  act  separately, 
as  if  it  were  ^  separate  law  of  Congress,  and  of  each  of  the  States; 
but  to  act  conjointly  for  carrying  it  into  effect,  as  the  united  act  of 
all — and  the  stipulation  for  the  appointment  of  commissioners,  conld 
only  have  been  an  agreement  between  themselves,  as  the  corpora- 
tion was  not  then  in  existence,  and  was  only  to  be  brought  into  exist- 
ence by  the  agency  of  their  joint  commissioners,  as  a  creature  of 
their  joint  creation.    In  the  20th  section,  there  is  a  provision  for 
reserving  to  each  State,  the  right  to  charter  another  ccmpany,  in 
case  the  western  section  of  the  canal,  should  not  be  completed  within 
the  time  limited.    And  in  the  21st  section,  thei'e  is  a  reservation  to 
each  of  the  States,  of  the  *  right  to  make  lateral  canals,  to  be 
*•'•'   fed  by  the  waters  of  Potomac;  and  to  the  Government  of  the 
United  States,  to  eictend  the  principal  canal  through  the  District  of 
Columbia,  with  a  provision  that  before  the  Act  should  take  effect, 
Congress  should  authorize  the  two  States,  or  either  of  them,  to  take 
and  continue  a  canal  from  any  point  of  the  principal  canal,  through 
the  District  of  Columbia,  &c.  (which  was  done  by  Congress  in  the 
Act  of  March,  1825,  and  the  unnecessary  explanatory  section  of  the 
Act  of  23d  May,  1828.)    There  is  also  in  the  21st  section  the  further 
provision,  ^'that  in  taking  or  extending  such  lateral  canal  or  canals, 
through  the  District  of  Columbia,  by  either  of  the  States,  no  impedi- 
ment or  injury  be  done  to  the  navigation  of  the  Chesapeake  and 
Ohio  Canal.''      And   are  not    those   reservations  and    provisions, 
mutual  stipulations  or  agreements,  that  each  shall  have  and  enjoy 
the  rights  and  powers  reserved  and  conceded,  and  that  neither  of 
the  States,  shall  make  any  lateral  canal  or  canals  to  the  prejudice  of 
the  navigation  of  the  principal  canal !    We  have  moreover  the  under- 
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standing  of  the  parties  themselves,  of  the  character  of  this  Act  of 
incorporation. 

The  Ist  section  of  the  Act  of  December  Session,  1826,  which  is  an 
Act  for  the  amendment  of  the  Act  of  incorporation,  after  reciting, 
that  it  had  received  the  assent  of  Maryland,  Congress,  and  the 
Potomac  Company',  declares  that  it  shall  be  amended,  &c.  ^^on 
condition  that  this  Act  receive  in  like  manner,  the  assent  of  the 
necessary  parties  thereto."  And  the  4th  section,  *^  that  this  Act 
shall  commence  and  be  in  force,  as  soon  as  it  shall  have  received  the 
assent  of  the  Legislature  of  Virginia,  of  the  Congress  of  the  United 
States,  and  of  the  Potomac  Company,'^  shewing  them  to  be  the  par- 
ties alladed  to  as  the  necessary  parties.  It  did  receive  their  assent, 
and  became  a  part  of  the  charter.  It  does  not  in  terms  call  that  Act, 
or  the  original  Act,  a  contract,  but  it  uses  equivalent  expressions, 
^^ receive  in  like  manner,  the  assent  of  the  necessary  parties ;'' 
parties  to  what  t  not  to  that  Act  as  a  separate,  and  indepen- 
dent Act  of  *thc  Legislature  of  Maryland:  that  could  not  ^ q^ 
be;  neither  of  them  could  be  a  party  to  it,  as  a  mere  law  **^** 
of  Maryland.  It  was  only  in  the  character  of  a  compact,  that 
they  could  becon^e  parties  to  it;  and  being  parties  to  the  origi- 
nal charter,  which  that  Act  proposed  to  amend,  they  were  neces- 
sary parties  to  that  Act,  and  the  assent  to  that  Act,  by  all  the 
parties  named,  was  a  recognition  of  the  necessity  for  their  con- 
carrence  as  parties  to  it;  in  order  to  give  it  the  effect  to  alter, 
or  in  any  manner  modify  the  original  Act — and  the  same  may  be 
said  of  the  Act  of  the  December  Session,  1827. 

There  were  mutual  interests,  advantages,  and  rights,  reciprocally 
conceded  and  compensated,  by  the  concurrent  Acts  of  Virginia, 
Maryland,  and  Congress,  constituting  the  original  chartei,  which 
by  any  fair  test  that  can  be  applied,  is  believed  to  be  a  compact 
between  the.  two  States  and  Congress,  a  reciprocal  pledge  of  public 
faith,  that  there  should  be  a  corporation,  the  creature  of  that  com- 
pact; created,  not  merely  for  its  own  benefit  and  advantage,  but  to 
effect  a  great  national  object,  in  which  all  were  concerned,  for  the 
common  benefit  and  advantage  of  all,  and  for  the  public  good ;  and 
that  whenever  the  corporation  should  be  brought  into  existence,  it 
shoald  be  invested  with  all  the  privileges,  rights  and  powers,  pro- 
vided by  the  charter,  for  the  HCXM)mplishment  of  the  end  contem- 
plated, without  any  diminution  or  alteration  of  the  franchises  as 
therein  expressed.  Inhere  is  no  acknowledged  necessity,  for  any 
stronger,  or  more  technical  terms,  to  constitute  a  compact  between 
two  or  more  States,  than  between  a  State  and  an  individual;  and 
the  terms  here  used,  would  be  quite  sufficient  to  constitute  a  con- 
tract between  a  State  and  an  individual.  Indeed  this  very  charter 
being  a  grant,  is  an  implied  contract  with  the  corporation,  not  to 
reassert  the  lights  it  has  granted. 
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It  has  been  intimated,  rather  than  seriously  argued,  that  under 
the  provision  of  the  Constitution,  ^'  that  no  State  shall,  without  the 
consent  of  Congress,  enter  into  any  agreement  or  compact  with  any 
-^  other  State,"  this  charter  is  inoperative  •  as  a  compact  be- 
'••'^  tweeu  the  two  States,  for  want  of  the  constitutional  assent  of 
Congress. 

^  The  assent  of  Congress  to  the  provisions  of  the  charter,  is  required 
by  the  23d  section,  to  be  given  '^as  the  Legislature  of  the  District  of 
Columbia."  The  consent  of  Congress  could  not  have  been  given  as 
the  Legislature  of  the  District  of  Columbia.  It  has  no  capacity  to 
act  as  the  local  Legislature  of  that,  or  any  other  particular  district, 
and  can  only  act  in  the  capacity  of  the  Legislature  of  the  Union,  (in 
which  capacity  its  assent  was  given  to  this  charter,)  and  no  State, 
after  having  entered  into  a  solemn  agreement  with  another,  is  com- 
petent to  renounce  the  constitutional  assent  of  Congress  to  it,  as  the 
Legislature  of  the  Union. 

There  is  no  particular  form,  in  which  the  assent  of  Congress  is 
required  to  be  given,  and  it  is  not  material  in  what  form  it  is  given, 
provided  it  Is  done.  Here  is  an  Act,  proposing  to  create  a  corpora- 
tion, with  all  the  necessary  rights  and  faculties  fo^  making  a  canal, 
to  terminate  in  the  District  of  Columbia,  to  which  the  assent  of  Con- 
gress, a  party  in  interest  is  required  to  give  it  validity,  and  Congress 
ratifies  and  confirms  it,  so  far  as  may  be  necessary,  for  enabling  any 
company  formed  by  the  authority  of  that  Act  of  incorporation,  to 
carry  into  effect  its  provisions,  in  the  District  of  Columbia ;  and  is 
not  an  assent  to  the  provisions  of  the  Act  being  carried  into  effect 
in  the  District  of  Columbia,  by  a  company  to  be  formed  under  the 
authority  of  the  Act,  an  acknowledgment  of  its  authority,  an  assent 
to  the  Act  itself,  and  to  the  creation  of  a  company,  with  all  the 
powers  proposed  to  be  given  to  that  company,  for  executing  its  pro- 
visions Y  The  Act  does  not  provide  for  the  making  a  separate  canal 
in  the  District  of  Columbia,  nor  did  Congress  intend  so  to  restrict 
the  Company ;  but  to  authorize  an  extension  into  the  District  of  the 
canal  indicated  by  the  provisions  of  the  Act,  and  by  the  means  the 
Act  prescribes ;  and  the  assent  to  the  extension  of  the  canal  into  the 
District,  was  a  recognition  of,  and  an  assent  to  the  whole  scheme  of 
of  the  canal  itself,  and  of  the  provisions  for  making  it.  And  thus 
Congress  *  by  the  v^ery  act  of  becoming  a  party  to  the  whole 
*•'"  scheme  of  the  canal,  in  acceding  to  it,  to  the  extent  of  its  ter- 
ritorial interest,  gave  to  the  compact  or  agreement,  such  an  assent  as 
waa  sufficient  to  gratify  the  Constitution.  But  it  is  unnecessary  to 
dwell  longer  on  this  part  of  the  case.  In  Qreen  vs.  Biddle  it  was 
decided,  that  no  particular  form,  for  the  assent  of  Congress  to  a  com- 
pact between  States,  was  required,  and  it  was  held  that  the  consent 
of  Congress  in  terms  "  to  the  erecting  the  district  of  Kentucky  into 
a  separate  and  independent  State,  and  its  reception  into  the  Union," 
upon  a  certain  day,  was  a  sufficient  consent  under  the  Constitution^ 
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to  the  compact  in  detail  between  Virginia  and  Kentucky,  for  that 
purpose;  though  no  part  of  the  compact,  except  that  which  related 
to  the  erection  of  Kentncky  into  a  separate  State,  was  adverted  to  in 
the  Act  giving  the  consent  of  Congress ;  and  the  Act  of  Congress  of 
23d  May,  1828,  assenting  to  the  Acts  of  this  State,  for  changing  the 
rente  of  canal  above  Cumberland,  and  substituting  rail  ways,  &c.  for 
a  canal  through  the  Allegany  mountains,  declares  ''  that  the  assent 
already  given  by  the  United  States  to  the  charter  of  the  Chesapeake 
and  Ohio  Canal  Company,  shall  not  be  impaired  by  any  such  change, 
&c.^  which  plainly  shows  that  Congress  understood  the  assent  before 
given,  to  extend  to  whole  charter  a  compact,  and  all  its  provisions — 
otherwise,  the  provision  that  a  change  in  the  route  of  the  canal  above 
Cnmberland,  should  not  impair  that  assent,  would  have  been  unne- 
cessary, as  no  change  of  the  route  above  Cumberland,  could  in  any 
way  affect  that  assent,  unless  it  extended  to  that  part  of  the  route. 
Besides,  it  speaks  of  the  assent  given  to  the  charter,  in  terms'  which 
embraces  all  its  provisions. 

The  Potomac  Company,  which  was  also  the  creature  of  a  compact 
between  this  State  and  the  State  of  Virginia,  was  at  the  time  the 
original  Act  was  passed  for  incorporating  the  Canal  Company,  a  sub- 
sisting corporation,  and  its  charter  could  not  have  been  repealed  or 
annulled,  nor  any  of  its  corporate  rights  diminished  or  infringed, 
without  its  *  concurrence.  Its  assent  therefore,  to  the  scheme  ^  ^^ 
of  a  new  corporation  in  its  place  being  necessary,  it  was  ex-  **^* 
pressly  made  a  condition  precedent  to  the  consummation  of  the  canal 
charter,  and  to  the  vesting  of  any  rights  under  it ;  to  be  signified  by 
its  corporate  act  registered  among  the  archives  of  the  two  States, 
and  of  the  United  States,  which  was  regularly  done. 

Upon  its  assent  so  given  in  consideration  of  a  stipulated  equiva- 
lent, the  canal  charter  was  to  take  effect,  and  not  otherwise.  It  was 
not  to  be  evidenced,  as  has  been  supposed,  by  a  surrender  of  its 
charter,  and  transfer  of  its  property  and  rights  to  the  Canal  Com- 
pany; which  was  only  authorized  to  be  done  by  the  13th  section, 
after  its  assent  had  been  declared,  as  required  by  the  1st  section,  and 
after  the  Canal  Company  had  been  formed;  and  could  not  have  been 
done  before  the  company  was  formed,  and  in  a  condition  to  receive 
snch  surrender — and  it  was  only  after  the  assent,  that  the  company 
could  be  formed,  as  without  it,  there  would  have  been  no  authority 
for  its  formation,  no  Act  of  incorporation. 

What  the  Potomac  Companj'  wa^  required  to  yield,  was  its  char- 
ter, with  all  its  rights  and  property  held  under  it — and  the  proposed 
equivalent,  was  the  benefit  to  that  company,  of  the  privilege  of  stock 
in  another  company,  possessed  of  all  the  rights  and  advantages  pro- 
posed to  be  granted  to  the  Canal  Company,  being  paid  for  in  the 
debts  of  the  Potomac  Company,  and  in  certificates  of  its  stock  at  the 
par  or  nominal  value. 

7  4  G.  &  J. 
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It  was  plainly  a  proposal  made  to  the  Potomac  CompaDy,  for  its 
acceptance,  in  tbe  form  of  legislative  enactments,  to  this  effect ;  if 
you  will  consent  to  the  provisions  of  this  Act,  for  incorporating  the 
Chesapeake  and  Ohio  Canal  Company  in  your  place,  yon  shall,  on  the 
formation  of  that  company,  be  authorized  to  surrender  and  transfer 
unto  it,  your  charter,  with  all  your  corporate  rights  and  privileges: 
as  an  equivalent  for  which,  and  in  consideration  of  your  assent,   the 

Qfi  Chesapeake  and  Ohio  Canal  Company  shall  be  invested  •  with 
^•'^  all  the  rights  and  privileges  that  the  provisions  of  the  Act 
impart,  and  subscriptions  for  stocks  in  that  company  shall  be  paya- 
ble in  claims  against  you,  and  in  certificates  of  your  stock  at  par; 
such  a  transaction  between  individuals,  in  relation  to  any  matter 
about  which  they  were  competent  to  contract,  would  clearly  be  a  con- 
tract, the  obligation  of  which  the  State  could  pass  no  law  to  impair. 
And  it  is  conceded  that,  that  legislative  proposal,  agreed  to  by  the 
solemn  corporate  act  of  the  Potomac  Company,  amounted  to  a  con- 
tract between  the  two  States  and  Congress  on  one  side,  and  the  Poto- 
mac Company  on  the  other,  to  the  same  extent,  and  of  the  same 
obligatory  force  and  effect,  as  the  compact  of  Congress  and  the  two 
States  int^r  se.  Not  awaiting  the  formation  of  the  Canal  Company, 
nor  the  surrender  and  transfer  to  it  by  the  Potomac  Company,  of  its 
charter  and  property ;  hxiteo  instanti  that  the  assent  of  the  Potomac 
Company  was  given,  it  became  a  compact,  and  by  virtue  and  force  of 
that  very  compact,  a  law ;  the  concurrence  of  the  parties  to  the  com- 
pact being  a  condition  precedent  to  its  becoming  a  law,  which  com- 
pact and  law,  it  was  not  competent  to  the  Potomac  Company  after- 
wards to  defeat  or  annul,  nor  by  any  act  to  rescind  its  assent. 

And  it  is  a  mistake  to  suppose,  that  its  becoming  a  compact, 
depended  upon  the  coming  into  existence  of  the  Canal  Company,  and 
its  acceptance  of  the  offered  terms  as  a  necessary  party.  The  com- 
ing into  existence  of  the  Canal  Company,  depended  upon  the  prior 
formation  of  the  compact,  of  which  it  was  to  be  the  creature,  and 
without  which  it  could  have  had  no  existence.  When  the  Canal 
Company  did  come  into  existence,  and  accept  the  charter,  in  the  only 
way  it  could,  by  the  very  act  of  coming  into  existence,  the  subscrip- 
tions to  the  stock,  the  charter  became  a  grant,  from  which,  there 
then  resulted  a  contract  between  the  two  States  and  Congress,  and 
the  Canal  Company;  but  distinct  from  the  compacts  of  the  two 
States  and  Congress  inter  se,  and  between  them  and  the  Potomac 
Company.  They  were  contracts,  that  there  should  •  be  such 
'■^^  a  corporation,  with  all  the  rights  and  privileges  provided  bj 
the  charter.  The  contract  of  the  two  States  and  Congress  with  the 
Canal  Company  is,  that  they  will  not  re-assert  the  rights  they  have 
granted. 

Upon  the  faith  of  the  canal  charter,  the  Potomac  Company  sur- 
rendered and  transferred  its  charter,  and  all  the  rights  and  property  it 
enjoyed  and  held  under  it,  in  consideration  of  a  stipulated  equivalent ; 
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the  ralae  of  which  depends  upon  the  inviolate  conservation  of  the 
chartered  rights  of  the  Canal  Company.  For  of  what  value  would 
the  privilege  of  paying  for  stock  of  the  Canal  Company,  in  the  debt^, 
and  certificates  of  stock  of  the  Potomac  Company  be,  if  the  stock  of  the 
Canal  Company  should  be  made  worthless  by  an  Act  of  the  Legis- 
lature !  and  would  not  the  faith  of  the  States  be  violated  by  impairing 
that  equivalent  in  any  way,  without  the  consent  of  the  Potomac 
GompaDyY 

Bat  if  there  is  any  ambiguity  in  the  original  Act  for  incorpo- 
rating the  Canal  Company,  or  doubt  arising  upon  that  Act  alone,  as 
to  the  intention  of  the  respective  Legislatures,  the  understanding  of 
Congress,  and  of  the  two  States,  that  it  was  a  compact,  to  which 
they  aod  the  Potomac  Company  were  parties,  and  could  not  there- 
fore be  in  any  manner  altered  or  modified,  without  the  consent  of 
that  company  as  a  necessary  party  to  such  alteration  ;  and  that  they 
acted  upon  that  understanding,  is  demonstrated  by  the  Act  of  this 
State,  of  the  December  Session,  1826,  assented  to  by  Virginia  and 
by  Congress,  for  amending  the  charter;  which  requires  as  a  condi- 
tion precedent  to  its  becoming  a  law,  that  it  shall  receive  the  assent 
of  Virginia,  Congress,  and  the  Potomac  Company,  as  necessary 
parties  thereto,  in  like  manner  as  they  had  assented  to  the  original 
Act— and  also  by  the  Act  of  the  December  Session,  1827,  for  further 
amending  the  charter,  which  required  and  received  the  same  assent. 
And  these  Acts  are  particularly  worthy  of  notice,  as  showing  the 
presence  of  a  contract  to  which  the  Potomac  Company  was  a  party 
in  interest ;  since,  if  it  had  no  interest  in  the  conservation  of  tlie 
canal  charter,  and  of  the  rights  •  and  privileges  it  professes  to  *  ^  ^ 
confer,  there  was  no  necessity  for  requiring  its  assent  to  any  **^ 
change  in  the  route  of  the  canal.  But  the  recital  in  the  preamble, 
that,  ^Mt  is  represented  to  this  Qeneral  Assembly,  that  the  Potomac 
Company  are  willing  and  desirous  that  a  charter  shall  be  granted  to 
a  new  company,  upon  the  terms  and  conditions  hereinafter  expressed, 
^rl  that  the  charter  of  the  present  company  shall  cease  and  deter- 
mine," furnishes  evidence  of  a  conventional  arrangement  with  that 
company,  and  would  seem  to  be  conclusive  of  the  question  of  con- 
tract. 

As  to  the  sphere  of  the  operations  of  the  proposed  corporation, 
looking  to  the  various  documents  accompanying  the  answer,  there 
would  be  no  difficulty  in  ascertaining  through  what  region  it  was 
intended  the  canal  should  pass ;  but  it  is  unnecessary  to  resort  to 
those  documents  generally,  or  to  inquire  how  far  recourse  may  be 
had  to  them  for  that,  or  any  other  purpose ;  the  charter  itself  suffi- 
ciently and  clearly  designates  the  valley  of  the  Potomac  for  the 
intended  route  of  the  canal. 

The  preamble  states  the  object  to  be  the  construction  of  '^  a  nav- 
igable canal  from  the  tide-water  of  the  Eiver  Potomac,  in  the  District 
of  Columbia,  to  the  mouth  of  Savage  Creek,"  &c. ''  to  be  fed  through 
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its  course  od  the  east  side  of  the  inountaiD,  by  the  Biver  Potomac 
and  the  streams  which  empty  therein."  Here  then,  is  a  canal  to 
begin,  and  end  upon  the  river,  and  to  be  fed  throughout  its  course,  by 
waters  of  the  river,  from  one  terminus  to  the  other.  Could  there 
have  been  a  clearer  manifestation  of  the  intention  of  the  makers, 
that  the  canal  should  pursue  the  course  of  the  river  t  The  right  to 
make  a  canal,  necessarily  drawing  to  it,  (if  there  was  nothing  more  to 
indicate  the  valley  as  the  intended  route,)  the  right  to  make  it  where 
it  could  be  supplied  with  the  water,  the  vital  stream  by  which  it  was 
intended  to  be  fed. 

The  two  termini  being  thus  fixed,  the  laws  of  nature  point  to  the 
course  of  the  river,  as  the  route  of  the  canal. — The  recital  too  in  the 

-  preamble,  that  the  Potomac  Company  •  were  willing  and'  de- 
*^*  sirous  that  a  charter  should  be  granted  to  a  new  company 
upon  the  terms  and  conditions  thereafter  expressed,  shows  it  was  in- 
tended as  a  substitution  of  the  Canal  Company  for  the  Potomac 
Company,  and  to  take  its  place  in  all  things,  and  it  has  been  seen, 
that  the  operations  of  the  Potomac  Company  were  confined  to  the 
valley  of  the  Potomac. 

The  enacting  clauses  are  in  perfect  accordance  with  the  preamble, 
and  provide  for  carrying  it  into  effect.  The  4th  section  authorizes 
and  empowers  the  corporation  to  cut  canals,  erect  dams,  open  feeders, 
construct  locks,  and  perform  such  other  works,  as  it  shall  judge  ne- 
cessary or  expedient  for  completing  the  canal  before  mentioned  and 
described ;  that  is,  the  canal  described  in  the  preamble,  to  be  made 
from  tide-water  to  the  mouth  of  Savage  Creek,  and  fed  by  the 
Potomac. 

The  15th  section,  after  reciting  that,  "it  is  necessary  for  the 
making  of  the  said  canal,  &c.  that  a  provision  should  be  made  for 
condemning  a  quantity  of  land  for  the  purpose,"  authorizes  the 
acquisition  by  condemnation,  of  any  land  through  which  the  said 
canal  is  intended  to  pass,  (still  referring  to  the  canal  described  in  the 
preamble,)  and  declares,  that  on  the  payment  of  the  valuation  of  the 
land  so  condemned,  the  title  shall  vest  in  the  corporation ;  and  the 
19th  section  authorizes  the  corporation,  during  the  pendency  of  any 
proceedings,  to  subject  any  land  to  the  purposes  of  the  Act,  to  enter 
upon  the  land  and  go  on  with  the  work.  The  20th  section  declares, 
"  that  the  eastern  section  of  the  canal  shall  begin  at  the  District  of 
Columbia  on  tide-water,  and  terminate  at  or  near  the  bank  of  Savage 
River  or  Creek,  wliich  enters  into  the  north  branch  of  the  Potomac, 
at  the  base  of  the  Allegany  Mountains,^'  and  the  13th  provides,  for 
the  establishing  a  rate  of  tolls,  on  the  different  parts  of  the  canal,  as 
they  shall  be  finished,  "until  the  eastern  section  shall  be  finished,  ap 
to  the  mouth  of  Savage  River  or  Creek."  The  11th  directs  the 
appropriation  of  the  surplus  tolls,  "  to  the  accommodation  of  the 
inhabitants  of  the  shores  •  of  the  River  Potomac,  by  affording 
*'*'*  to  them,  in  the  best  practicable  mode,  a  safe  and  ea«y  access 
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to  the  canal,  from  the  surface  of  the  main  river."  Now,  how  are  the 
iDhabitants  of  the  shores  of  the  river  to  be  accommodated  with  a 
safe  and  easy  access  to  the  caoal  from  the  surface  of  the  river,  unless 
the  canal  is  constructed  upon  the  shore,  or  in  the  valley  of  the  river  t 
The  13th  section  makes  it  the  duty  of  the  corporation,  when  any  part 
of  the  canal  shall  not  be  finished,  ^'  to  keep  the  corresponding  part  of 
the  river  in  a  proper  state  for  navigation."  What  corresponding  part 
of  the  river  can  there  be,  it'  the  canal  is  not  made  along  the 
river f  And  the  same  section  annuls  the  charter  of  the  Potomac 
Company,  upon  its  surrender  and  transfer  to  the  Canal  Company, 
and  grants  to  the  Canal  Company  all  the  rights  and  powers,  that 
had  been  granted  to  the  Potomac  Company ;  which  included  the 
original  power  of  the.  Potomac  Company  to  make  canals  along  the 
borders  of  the  river.  The  2d  section  of  the  Act  of  December  Session, 
1826,  for  amending  the  charter,  assented  to  by  Congress,  Virginia, 
and  the  Potomac  Company,  authorizes  the  termination  of  the  eastern 
section  of  the  canal,  ^'  at  or  near  the  town  of  Cumberland  on  the 
River  Potomac,"  (which  is  situated  on  the  Maryland  side  of  the 
river,)  instead  of  the  mouth  of  Savage  Creek  and  the  commencement 
of  the  western  section  at  that  point,  and  has  also  this  provision, 
^^aod  in  the  event,  that  the  western  section  of  the  Chesapeake  and 
Ohio  Canal  shall  leave  the  valley  of  the  Potomac  Eiver,  at  any  point 
below  the  coal  banks,  at  or  near  the  month  of  Savage,  &c."  showing 
the  intention  of  all  the  parties,  that  the  route  of  the  eastern  section 
of  the  canal  should  be  in  the  valley  of  the  Potomac,  and  designating 
the  Town  of  Cumberland  as  a  point  in  the  valley  of  the  Potomac,  on 
the  left  or  Maryland  shore  of  the  river  to  which  it  should  go.  The 
board  of  engineers  for  internal  improvement,  acting  under  the 
aathority  of  the  Qeneral  Government,  in  their  report,  made  before 
either  Congress  or  the  Potomac  Company  had  assented  to  the  Act 
of  incorporation,  explicitly  state,  that  the  *  eastern  section  ..^q 
of  the  canal  must  pass  through  the  valley  of  the  Potomac,  and  '■^^ 
follow  the  course  of  the  river  without  any  deviation,  and  that  the 
side  on  which  it  should  go,  is  the  only  choice  left,  but  giving  a  pre- 
ference to  the  left  or  Maryland  side— and  they  base  their  estimate  of 
the  costs  upon  a  construction  of  it  on  the  Maryland  shore — which 
survey  and  report  were  recognized  and  adopted,  as  designating  the 
route  of  the  canal,  by  the  Legislature  of  Maryland,  in  the  Act  of  the 
6th  March,  1826,  for  the  promotion  of  internal  improvement,  in  the 
proviso  to  the  subscription  to  the  stock  of  the  Canal  Company,  that 
the  Executive  should  be  satisfied  that  the  residue  of  the  sum  esti- 
mated by  the  United  States'  board  of  engineers  to  be  adequate  to 
the  completion  of  the  eastern  section  of  the  canal,  had  been  sub- 
scribed by  bona  fide  and  competent  subscribers;  which  Act  also 
provides  for  a  canal  to  be  made  by  the  Maryland  Canal  Company, 
^'from  some  convenient  point  on  the  Potomac  Eiver,  continuing  the 
Chesapeake  and  Ohio  Canal  to  the  City  of  Baltimore" — and  the 


100  CANAL  CO.  vs.  EAIL  ROAD  CO.— 4  G.  &  J. 


its  coarse  ou  the  east  side  of  the  mountain,  by  the  Biver  Potomac 
and  the  streams  which  empty  therein."  Here  then,  is  a  canal  to 
begin,  and  end  npon  the  river,  and  to  be  fed  throughout  its  course,  by 
waters  of  the  river,  from  one  terminus  to  the  other.  Could  there 
have  been  a  clearer  manifestation  of  the  intention  of  the  makers, 
that  the  canal  should  pursue  the  course  of  the  river  t  The  right  to 
make  a  canal,  necessarily  drawing  to  it,  (if  there  was  nothing  more  to 
indicate  the  valley  as  the  intended  route,)  the  right  to  make  it  where 
it  could  be  supplied  with  the  water,  the  vital  stream  by  which  it  was 
intended  to  be  fed. 

The  two  termini  being  thus  fixed,  the  laws  of  nature  point  to  the 
course  of  the  river,  as  the  route  of  the  canal. — ^The  recital  too  in  the 
preamble,  that  the  Potomac  Company  •  were  willing  and'  de- 
*^*  sirous  that  a  charter  should  be  granted  to  a  new  company 
upon  the  terms  and  conditions  thereafter  expressed,  shows  it  was  in- 
tended as  a  substitution  of  the  Canal  Company  for  the  Potomac 
Company,  and  to  take  its  place  in  all  things,  and  it  has  been  seen, 
that  the  operations  of  the  Potomac  Company  were  confined  to  the 
valley  of  the  Potomac. 

The  enacting  clauses  are  in  perfect  accordance  with  the  preamble, 
and  provide  for  carrying  it  into  effect.  The  4th  section  authorizes 
and  empowers  the  corporation  to  cut  canals,  erect  dams,  open  feeders, 
construct  locks,  and  perform  such  other  works,  as  it  shall  judge  ne- 
cessary or  expedient  for  completing  the  canal  before  mentioned  and 
described ;  that  is,  the  canal  described  in  the  preamble,  to  be  made 
from  tide-water  to  the  mouth  of  Savage  Creek,  and  fed  by  the 
Potomac. 

The  15th  section,  after  reciting  that,  ^Ht  is  necessary  for  the 
making  of  the  said  canal,  &c.  that  a  provision  should  be  made  for 
condemning  a  quantity  of  land  for  the  purpose,"  authorizes  the 
acquisition  by  condemnation,  of  any  land  through  which  the  said 
canal  is  intended  to  pass,  (still  referring  to  the  canal  described  in  the 
preamble,)  and  declares,  that  on  the  payment  of  the  valuation  of  the 
land  so  condemned,  the  title  shall  vest  in  the  corporation ;  and  the 
19th  section  authorizes  the  corporation,  during  the  pendency  of  any 
proceedings,  to  subject  any  land  to  the  purposes  of  the  Act,  to  enter 
upon  the  land  and  go  on  with  the  work.  The  20th  section  declares, 
^'  that  the  eastern  section  of  the  canal  shall  begin  at  the  District  of 
Columbia  on  tide- water,  and  terminate  at  or  near  the  bank  of  Savage 
River  or  Creek,  wKich  enters  into  the  north  branch  of  the  Potomac, 
at  the  base  of  the  Allegany  Mountains,"  and  the  13th  provides,  for 
the  establishing  a  rate  of  tolls,  on  the  different  parts  of  the  canal,  as 
they  shall  be  finished,  'Mmtil  the  eastern  section  shall  be  finished,  up 
to  the  mouth  of  Savage  River  or  Creek."  The  11th  directs  the 
appropriation  of  the  surplus  tolls,  "  to  the  accommodation  of  the 
inhabitants  of  the  shores  •  of  the  River  Potomac,  by  affording 
*'*'*  to  them,  in  the  best  practicable  mode,  a  safe  and  ea^y  access 
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to  the  canal,  from  the  surface  of  the  main  river."  Now,  how  are  the 
inhabitants  of  the  shores  of  the  river  to  be  accommodated  with  a 
safe  and  easy  access  to  the  canal  from  the  surface  of  the  river,  unless 
the  canal  is  constructed  upon  the  shore,  or  in  the  valley  of  the  river  f 
The  13th  section  makes  it  the  duty  of  the  corporation,  when  any  part 
of  the  canal  shall  not  be  finished,  ^'  to  keep  the  corresponding  part  of 
the  river  in  a  proper  state  for  navigation."  What  corresponding  part 
of  the  river  can  there  be,  if  the  canal  is  not  made  along  the 
river  f  And  the  same  section  annuls  the  charter  of  the  Potomac 
Company,  upon  its  surrender  and  transfer  to  the  Canal  Company, 
and  grants  to  the  Canal  Company  all  the  rights  and  powers,  that 
had  been  granted  to  the  Potomac  Company ;  which  included  the 
original  power  of  the,  Potomac  Company  to  make  canals  along  the 
borders  of  the  river.  The  2d  section  of  the  Act  of  December  Session, 
1826,  for  amending  the  charter,  assented  to  by  Congress,  Virginia, 
and  the  Potomac  Company,  authorizes  the  termination  of  the  eastern 
section  of  the  canal,  ^^  at  or  near  the  town  of  Cumberland  on  the 
River  Potomac,"  (which  is  situated  on  the  Maryland  side  of  the 
river,)  instead  of  the  mouth  of  Savage  Creek  and  the  commencement 
of  the  western  section  at  that  point,  and  has  also  this  provision, 
^^and  in  the  event,  that  the  western  section  of  the  Chesapeake  and 
Ohio  Canal  shall  leave  the  valley  of  the  Potomac  River,  at  any  point 
below  the  coal  banks,  at  or  near  the  mouth  of  Savage,  &c."  showing 
the  intention  of  all  the  parties,  that  the  route  of  the  eastern  section 
of  the  canal  should  be  in  the  valley  of  the  Potomac,  and  designating 
the  Town  of  Cumberland  as  a  point  in  the  valley  of  the  Potomac,  on 
the  left  or  Maryland  shore  of  the  river  to  which  it  should  go.  The 
board  of  engineers  for  internal  improvement,  acting  under  the 
aothority  of  the  General  Government,  in  their  report,  made  before 
either  Congress  or  the  Potomac  Company  had  assented  to  the  Act  ' 
of  incorporation,  explicitly  state,  that  the  *  eastern  section  ^^q 
of  the  canal  must  pass  through  the  valley  of  the  Potomac,  and  **•* 
follow  the  course  of  the  river  without  any  deviation,  and  that  the 
side  on  which  it  should  go,  is  the  only  choice  left,  but  giving  a  pre- 
ference to  the  left  or  Maryland  side— and  they  base  their  estimate  of 
the  costs  upon  a  construction  of  it  on  the  Maryland  shore — which 
survey  and  report  were  recognized  and  adopted,  as  designating  the 
route  of  the  canal,  by  the  Legislature  of  Mar3'land,  in  the  Act  of  the 
6th  March,  1826,  for  the  promotion  of  internal  improvement,  in  the 
proviso  to  the  subscription  to  the  stock  of  the  Canal  Company,  that 
the  Executive  should  be  satisfied  that  the  residue  of  the  sum  esti- 
mated by  the  United  States'  board  of  engineers  to  be  adequate  to 
the  completion  of  the  eastern  section  of  the  canal,  had  been  sub- 
scribed by  bona  fide  and  competent  subscribers;  which  Act  also 
provides  for  a  canal  to  be  made  by  the  Maryland  Canal  Company, 
^^from  some  convenient  point  on  the  Potomac  Eiver,  continuing  the 
Chesapeake  and  Ohio  Canal  to  the  City  of  Baltimore" — and  the 


102  CANAL  CO.  vs.  RAIL  ROAD  CO.— 4  G.  &  J. 


assent  of  Cougress  and  of  the  Potomac  Company  having  been  give& 
to  the  original  charter,  after  that  survey  and  report  were  made,  they 
may  be  considered  as  having  received  their  sanction  also — ^and  the 
survey  and  estimate  of  the  cost  of  the  same  roate,  by  the  civil  engi- 
neers, Geddes  and  Roberts,  may  likewise  be  considered  bja  the  basis  of 
the  subscription  by  Coligress,  of  a  million  of  dollars  (which  was  made 
afterwards,)  to  the  stock  of  the  Canal  Company. 

With  all  this  before  us,  is  it  not  perfectly  manifest,  can  it  for  a 
moment  be  doubted,  that  the  valley  of  the  Potomac  was  intended, 
and  specifically  designated  for  the  route  of  the  contemplated  canal  t 
If  indeed  the  sanction  given  by  this  State  to  the  proceedings  of  the 
board  of  engineers  for  internal  improvement,  by  making  their  survey 
the  basis  of  a  subscription  of  half  a  million  of  dollars,  to  the  sto<;k  of 
the  Canal  Company ;  and  the  assent  of  Congress,  and  of  the  Poto- 
mac Company  to  the  original  Act,  after  that  survey  had  been  made; 

^  .  and  the  subscription  by  Congress  of  a  million  ♦  of  dollars,  con- 
**^  sequent  upon  the  survey,  and  estimate  of  cost  of  the  same 
route  by  the  civil  engineers,  Geddes  and  Roberts  appointed  for  that 
purpose,  may  not  be  taken  as  an  actual  appropriation  of  the  land  sur- 
veyed for  the  route  and  site  of  the  canal.  If  the  Canal  Company 
had  come  into  existence  immediately,  and  before  the  rail  road  charter 
was  granted,  it  would  have  taken  a  vested  right  to  choose  a  route  for 
the  site  of  the  canal,  in  the  valley  of  the  Potomac,  along  either  bank 
of  the  river,  except  at  the  upper  terminus,  which,  whether  at  the 
mouth  of  Savage  Creek  according  to  the  original  charter,  or  at  Cum- 
berland according  to  the  amendatory  Act  of  the  December  Ses- 
sion, 1826,  is  confined  to  the  Maryland  shore,  both  of  those  places 
being  on  that  shore,  and  specifically  designated  for  the  upper  ter* 
mination  of  the  eastern  section  of  the  canal,  a  right  created  by 
the  charter,  and  existing  independent  of  any  survey,  or  act  of  loca- 
tion or  of  condemnation,  which  would  be  but  an  exertion  of  that 
right.  And  if  the  Rail  Road  Company  had  afterwards  been  char- 
tered and  organized,  before  any  exercise  of  that  vested  right  by  the 
Canal  Company,  it  could  not,  by  any  act  of  location  or  appropriation, 
have  defeated  or  overreached  it.  The  prior  grant  that  gave,  would 
have  preserved  the  prior  right.  It  would  have  been  a  corporate  right, 
a  vested  franchise,  to  select  the  most  suitable  ground  for  the  con- 
struction of  the  canal  within  the  assigned  sphere  of  action,  which 
neither  of  the  sovereign  grantors  alone,  nor  all  together,  could  by 
any  direct  legislative  act,  have  taken  away  or  repealed ;  and  much 
less  could  it  be  taken  away,  or  disturbed  by  the  act  of  any  other  cor- 
poration. This  franchise,  this  corporate  right,  to  select  and  acquire 
land  for  the  authorized  purposes  of  a  corporation,  is  property ;  it  is 
an  incorporeal  hereditament,  not  a  legal  title  to  the  land  itself,  not 
a  mere  capacity  or  faculty  to  acquire  and  hold  land,  such  as  every  in- 
dividual possesses;  but  in  addition  to  such  capacity,  it  is  a  right  or 
privilege,  a  portion  of  the  eminent  domain  vested  in  the  corporation^ 
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to  acquire  the  legal  title  to  land  subjected  by  the  grant  to  its  will, 
and  •thus  to  convert  the  incorporeal  into  a  corporeal  heredit-    m^m 
araent,  and  after  the  franchise  to  choose  and  condemn  land   '-^^ 
for  any  particular  public  purpose,  that  portion  of  the  eminent  domain 
granted  and  subsisting  in  one  corporation,  cannot  be  bestowed  upon 
another,  to  the  prejudice  of  the  former  grant ;  nor  can  any  other  le- 
gally acquire,  any  such  right  of  way  or  title  to  the  land  over  which 
the  franchise  extends,  as  will  hinder  the  former  corporation  in  the 
exercise  and  enjoyment  of  its  franchise.    And  although  the  Canal 
Company   was  not  actually  incorporated,  and   had   not   accepted 
the  charter,  before  the  Bail  Boad  Company  was  chartered  and  or 
ganized,  yet  it  is  entitled  to  all  the  rights,  benefits,  and  liberties, 
with  which  it  would  have  been  invested,  if  it  had  been  organized  be- 
fore any  antagonist  corporation  came  into  existence.    It  is  not  like 
the  common  case  of  an  Act  of  incorporation,  passed  by  an  individual 
State,  which  ordinarily,  the  State  may  repeal  or  modify  at  pleasure, 
at  any  time  before  it  is  accepted,  and  when  no  rights  are  acquired 
ander  it,  and  if  it  is  accepted  after  any  alterations  are  made,  the  cor- 
poration takes  it  subject  to  such  modifications ;  because,  until  ac- 
cepted, it  is  not  a  grant,  and  there  is  no  contract  between  the  State 
and  the  corporation,  no  pledge  of  public  faith,  to  be  violated  by  any 
alteration  of  the  charter.    And  is  it  not  on  the  ground  of  an  original 
contract  with  the  Canal  Company,  by  Congress  and  the  two  States, 
at  the  date  of  this  charter,  that  on  this  point  of  the  case,  the  cor- 
poration is  considered  as  having  taken  the  charter,  and  holding  it 
ac'cording  to  the  then  state  of  things  with  all  its  provisions  inviolate ; 
for  it  is  admitted,  that  the  three  sovereign  grantors,  with  the  con- 
tent of  the  Potomac  Company,  might  have  repealed,  or  modified  the 
charter,  (as  they  did  in  more  instances  than  one,)  or  have  granted 
the  same  franchises  to  any  other  company,  at  any  time  before  accept- 
ance by  the  Canal   Company,  or  any  act   done,  or  right  acquired 
Qiider  it;  as  until  then,  it  had  not  assumed  the  character  of  a  con- 
tract with  that  company,  and  therefore  might  have  been  altered  or 
annulled  by  the  united  action  of  the  parties,  from  •  whose  con- 
carrence  it  derived   its  existence.    Though   neither,  acting    ^^^ 
alone  and  independently  of  the  others,  had  the  ability  to  do  it,  ac- 
cording to  their  own  understanding  of  its  charter  and  obligations ;  as 
inconclusively  shown  by  the  several  amendatory  Acts  of  this  State, 
of  the  December  Sessions,  1826  and  1827,  expressly  requiring,  and 
receiving  the  concurrence  of  all,  in  order  to  give  them  validity; 
and  the  former  in   terms    styling  them   necessary  parties.     But 
it  is  on  the  ground  of  the  compact  and  agreement  of  Congress 
and  the  two  States  inter  se,  and  between  them  and  the  Potomac 
Company,  arising  from  the  reciprocal  and  concurrent  acts  of  the  three 
former,  and  the  assent  of  the  latter ;  the  consummation  of  which,  was 
on  the  16th  May,  1825,  the  day  on  which  the  assent  of  the  Potomac 
Company  was  given,  anterior  to  the  date  of  the  rail  road  charter ; 
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and  ander  the  protection  of  the  Constitation  of  the  United  States, 
cannot  be  impaired  or  affected  by  any  thing  contained  in  that  charter. 
It  ij9  conchisively  settled  by  the  Supreme  Court  of  the  United 
StekteUj  in  Fletcher  vs.  Feck;  Terrett  vs.  Taylor  ;  The  Townof  Fawlett 
vs.  ClarTc ;  Dartmouth  College  vs.  Woodward^  and  in  Oreen  vs.  Biddle^ 
that  contracts  between  States  and  individuals,  and  also  contracts 
between  two  or  more  States,  are  within  the  protection  of  the  provi- 
sion of  the  Constitution,  <^that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts,"  and  that  no  State  can  constitutionally 
pass  any  law,  impairing  the  obligation  of  its  own  contract,  whether 
with  an  individual,  or  with  another  State.  The  contract  here  was, 
that  there  should  be  a  corporation,  which,  whenever  it  should  be  or- 
ganized, should,  by  virtue  of  the  charter,  have  the  right  to  make  a  canal 
from  the  tide-water  of  the  River  Potomac,  in  the  District  of  Columbia, 
through  the  valley,  and  pursuing  the  course  of  the  river,  to  the  month 
of  Savage  Creek,  (a  point  on  the  left  or  Maryland  side  of  the  Poto- 
mac,) with  permission  afterwards  given,  to  stop  at  the  Townof  Cum- 
berland, upon  the  river,  (also  a  designated  point  on  tlie  Maryland 
side,)  with  ♦power  to  acquire  by  purchase  or  condemnation, 
*^  •  any  land  that  should  be  found  necessary  for  that  purpose ; 
which  of  necessity  included  the  right  to  choose  the  route  of  the  canal 
within  the  designated  region,  as  the  mere  right  to  condemn  land 
would  have  been  of  no  value,  and  the  canal  could  never  have  been 
made,  without  the  additional  right  to  select  sui^h  land  for  condemna- 
tion, as  should  be  thought  best  suited  to  the  purpose ;  no  specific 
part  of  the  valley  being  appropriated.  That  right  of  choice  then,  in 
addition  to  the  right  to  condemn,  which  is  dependent  upon  the  exer- 
cise of  the  right  to  choose,  is  a  franchise,  a  portion  of  the  eminent 
domain,  which  the  sovereign  grantors  contracted  should  vest  in  the 
Canal  Company,  whenever  it  should  be  formed.  It  was  a  right  resid- 
ing in  those  sovereigns  respectively,  distinct  from  the  exercise  of  it, 
which  they  had  the  power  to  exercise  themselves,  or  to  contract  for 
the  exercise  of,  by  a  company  to  come  into  future  existence,  and  that, 
they  did ;  not  that  the  company  should,  on  being  incorporated,  have 
the  legal  title  to  any  lands  held  by  individuals,  but  the  franchise  only 
to  choose  the  route  of  the  canal,  and  to  acquire  by  purchase  or  con- 
demnation, the  legal  title  to  the  land  selected  for  its  site.  It  was  to 
have  also,  all  the  rights  and  privileges  that  had  been  granted  to  the 
Potomac  Company.  That  contract  has  not  been  rescinded;  was  in 
full  force  at  the  time  the  rail  road  charter  was  granted,  and  has  been 
constantly  recognized,  by  all  the  contracting  parties,  and  the  charter 
treated  as  subsisting  in  all  its  integrity,  capable  only  of  being  altered, 
by  the  consent  of  all  the  parties,  even  for  the  purpose  of  enlarging 
the  authority  of  the  company.  By  Maryland,  in  its  various  Acts, 
both  before  and  after  the  date  of  the  rail  road  charter,  relative  to 
large  subscriptions  to  the  stock,  and  authorizing  the  intersection  of 
1   by  other  similar  works,  according  to  its  provisions ;  by  Congress, 
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iu  sabscribiug  to  its  stock ;  and  by  all  the  parties  in  the  amendatory 
Acts  of  1826  and  1827,  the  3rd  section  of  the  first  of  which,  (passed 
at  the  same  session  that  the  rail  road  charter  *  was  passed,)  i  ^  ^ 
provides,  that  nothing  in  that  Act  shall  discharge  the  com-  ^^^ 
pany  from  a  compliance  with  each  and  every  of  the  conditions  of  the 
original  Act,  except  as  therein  altered.  The  contract  is,  that  the  Canal 
Company  shall  take  and  hold  the  charter,  with  all  its  provisions,  all 
the  rights  and  privileges  it  professes  to  impart.  The  right  to  make  the 
canal  in  the  valley  of  the  Potomac,  is  not  more  distinctly  stipulated, 
than  the  right  to  choose  or  select  the  route  of  the  canal  within  that 
valley:  and  one  stipulation  can  no  more  be  violated,  than  the  other. 
To  exclude  the  canal  from  the  valley  of  the  Potomac  altogether,  would 
be  no  more  a  violation  of  the  contract,  than  to  obstruct  or  restrict 
the  exercise  of  the  right,  to  choose  the  most  eligible  ground  for  the 
construction  of  it.  The  right  to  choose  the  route,  is  not  restricted  by 
the  contract,  to  either  side  of  the  river,  except  at  the  points  desig- 
nated for  the  termination  of  the  eastern  section ;  but  it  is  submitted  to 
the  judgment  of  the  company,  as  it  should  have  l)een.  It  is,  by  the 
contract,  to  have  a  choice  between  the  two  shores ;  authorize  another 
company  to  occupy  one  of  the  shores,  and  that  choice,  that  alterna- 
tive is  gone ;  it  must  take  the  other  or  none ;  and  the  contract,  that 
it  should  have  the  right  of  choice,  is  violated.  Besides,  if  Maryland 
has  a  right  to  authorize  the  occupation  of  the  shore  on  the  Maryland 
side  of  the  river  by  another  company,  Virginia  has  the  same  right, 
and  between  them,  though  only  two  of  the  contracting  parties,  the 
power  to  make  the  canal  at  all,  might  be  destroyed,  and  the  charter 
virtually  annulled.  Let  it  be  pronounced  that  the  Bail  Koad  Com- 
pany has  the  right  to  take  passession  of  the  Maryland  side  of  the 
river,  and  what  is  there  to  prevent  it  from  the  taking  like  possession 
of  the  Virginia  shore,  wherever  it  may  be  found  convenient  t  In 
which  event  the  charter  of  the  Canal  Company  would  become  as 
blank  paper ;  for  if  it  would  have  the  right  to  go  out  of  the  valley 
with  the  canal,  it  would  want  the  physical  power,  the  proof  being  in 
the  language  of  one  of  the  witnesses,  (an  engineer,)  that  to  make  it 
out  of  the  valley,  would  be  a  canal  impracticability — and  the  ^  m^ 
•  farther  proof  is,  that  if  the  claim  of  the  Bail  Boad  Company  **^ 
should  be  established,  the  canal  could  only  be  made  on  the  Maryland 
shore,  with  such  difficulty,  and  at  such  an  expense,  that  no  practical 
engineer  would  recommend  it.  In  which  case,  the  canal,  if  it  went 
on  Ht  all,  would  have  to  cross  the  river,  where  it  might  be  met  by  the 
same,  or  another  company ;  for  if  to  infringe  the  right  of  choice  in 
this  State,  would  not  be  to  impair  the  obligation  of  the  contract  by 
the  sovereign  contractors  inter  se,  neither  would  a  similar  infringe- 
ment in  Virginia,  impair  the  obligation  of  the  contract  between  the 
grantors  and  the  Canal  Compan3\  The  same  law  equally  applies  to 
both  contracts.  But  if  it  were  otherwise,  the  fact  that  both  compa- 
nies have  chosen  the  same  shore,  and  the  same  route,  is  sufficient  to 
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show  that,  that  is  the  best  route ;  and  the  occupation  of  it  by  the 
Rail  Road  Company,  even  if  there  should  be  another,  would  equally 
impair  the  obligation  of  the  contract,  since  it  would  obstruct  the  ex- 
ercise of  the  right  of  choice;  and  the  nature  or  degree  of  the  hin- 
drance, the  extent  to  which  the  obligation  of  a  contract  is  impaired, 
be  it  great  or  small,  is  not  material  in  the  view  of  the  Constitution. 
If  therefore,  under  the  proper  construction  of  the  rail  road  charter,  or 
the  practical  application  of  it,  that  company  would  be  enabled  so  to 
locate  and  construct  the  road,  as  to  interfere  with,  and  restrict  the 
action  of  the  Canal  Company  in  the  choice  of  the  route  of  the  canal 
in  the  valley  of  the  Potomac,  or  in  the  exercise  of  any  of  the  rights 
and  privileges  granted  to  the  Potomac  Company,  in  so  far,  it  is  con- 
trary to  the  Constitution  of  the  United  States  and  void;  and  no 
rights  to  land,  or  of  way,  acquired  by  the  Rail  Road  Company,  can 
be  set  up  against  the  paramount  rights  and  privileges  of  the  Canal 
Company,  which  stand  as  if  the  rail  road  charter  had  not  been  granted. 
The  analogy  insisted  on  in  argument  between  this,  and  the  case  of 
two  general  or  common  land  warrants,  is  not  admitted ;  as  between 
the  holders  of  general  warrants,  there  is  no  priority  of  right  to  locate. 
-  ^^  The  wan'ant  is  in  truth,  nothing  more  than  a  mere  authority  to 
J  OU  •  ^{jg  surveyor  or  proper  officer,  to  make  the  survey,  and  the 
certificate  is  the  inception  of  title,  to  which  the  patent  when 
issued,  relates.  The  State  may  issue  as  many  general  land  war- 
rants as  it  pleases;  the  issuing  of  one,  does  not  preclude  its  issuing 
another  or  more ;  and  he  who  can  get  his  warrant  first  executed, 
though  the  junior  warrant  secures  the  land,  notwithstanding  all 
may  be  laid  upon  the  same  land,  because  the  warrant  confers  no 
right,  and  it  is  from  the  act  of  location  alone,  that  the  right  anses> 
and  the  title  to  the  land  remaining  in  the  State,  may,  until  the  war- 
rant is  located,  be  granted  to  any  other.  But  not  so  with  an  Act  of 
incorporation,  which  when  accepted,  amounts  to  a  grant,  and  the 
right  conferred,  a  vested  franchise,  existing  independent  of  any  act 
of  location  or  survey,  which  the  State  cannot  re-aasert,  nor  grant  to 
any  other ;  it  is  therefore  a  prior  right,  to  which  all  subsequent  grants 
must  yield.  Here  there  was  a  consummated  contract  or  pledge  of 
public  faith,  anterior  to  the  rail  road  charter,  against  the  effect  and 
operation  of  which,  it  is  protected  by  the  Constitution  of  the  United 
States,  and  to  the  prior  right  of  choice  so  secured  by  that  contract 
or  pledge,  the  rail  road  charter  must  give  place.  If  there  is  any 
analogy,  it  is  to  a  special  land  warrant,  arising  from  the  peculiar  and 
special  designation  of  the  valley  of  the  Potomac,  for  the  route  of  the 
canal. 

If  there  Wcis  anything  unwise,  in  not  having  limited  a  time  for  the 
formation  of  the  Canal  Company  under  the  charter,  that  was  a  ques- 
tion for  the  sovereign  grantors  themselves,  and  cannot  affect  the 
rights  of  those  claiming  under  it.  But  there  is  no  want  of  wisdom 
perceived:  it  was  a  subject  of  great  difficulty,  and  some  doubt  as  to 
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the  practicability  of  the  scheme ;  one  coDipan  j  had  already  been  in 
operation  more  than  forty  years,  without  being  able  to  effect  the  de- 
sired object,  and  it  could  not  well  have  been  supposed,  that  others 
would  embark  their  funds  in  such  an  enterprise,  very  hastily,  and 
without  having  first  taken  proper  measures  to  ascertain  the  proba- 
ble cost  of  accomplishing  it,  if  upon  examination  it  was  found  to  be 
practicable — and  if  •there  had  been  any  unreasonable  delay  -  ^ 
in  forming  the  company,  (as  there  was  not,)  they  who  made  *^* 
the  charter  could  easily  have  revoked  it,  before  any  rights  were  ac- 
quired; and  if,  after  being  forme<l,  it  had  lain  by,  and  suffered  the 
rail  road  to  be  made,  without  interposing  any  claim  to  the  route  on 
which  the  road  was  constructed,  such  acquiescence  would  have 
amounted  to  a  waiver  of  its  rights,  which  it  would  not  afterwards  be 
permitted  to  resume,  to  the  destruction  of  the  road.  No  argument 
therefore  can  be  drawn  ah  ineonrenientij  against  the  right  claimed 
by  the  Canal  Company. 

To  the  objection  rather  suggested  than  urged,  that  the  Canal 
Company  was  not  a  party  to  the  contract  between  the  two  States  and 
Congress,  it  is  enough  to  say,  that  it  is  the  creature  of  that  compact ; 
was  brought  into  existence  by  it,  and  claims,  and  holds  all  it«  rights 
under  it;  as  well  those  which  had  been  granted  to  the  Potomac 
Company,  (in  place  of  which  it  is  substituted,)  as  others  more  ex- 
tended ;  the  whole  of  which  depend  upon  the  inviolate  conservation 
of  that  compact  or  pledge  of  public  faith.  In  Oreen  vs.  Biddle,  S 
Wheat  1,  the  suit  was  not  between  parties  to  the  compact.  The 
compact  was  between  the  States  of  Virginia  and  Kentucky ;  and  the 
suit  was  between  individuals,  one  party  claiming  under  a  law  of 
Kentucky,  and  the  other  setting  up  the  compact,  to  show  the  law  to 
be  unconstitutional  and  void,  and  succeeded  in  doing  so.  But  if  the 
canal  charter  could  be  treated  as  the  separate  and  independent  act 
of  Maryland  alone,  and  which  the  Legislature  had  therefore  the 
power  to  repeal  at  any  time  before  it  was  accepted,  or  any  rights  ac- 
quired under  it ;  should  the  rail  road  charter  be  so  construed,  as  to 
deny  to  the  Canal  Company  the  prior  right  to  choose  a  route  for  the 
caual  in  the  valley  of  the  Potomac,  and  to  give  to  the  Rail  Eoad 
Company  the  right  asserted  in  the  bill,  to  construct  the  road  in  the 
same  valley,  before  the  Canal  Company  shall  have  selected  the  route 
of  the  canal  ? 

•Statutes  should  be  construed  with  a  view  to  the  original  ^ -^^ 
intent  and  meaning  of  the  makers,  and  such  construction  ^^^ 
should  be  put  upon  them,  as  best  to  answer  that  intention,  which 
may  be  collected  from  the  cause  or  necessity  of  making  the  Act,  or 
from  foreign  circumstances;  and  when  discovered,  ought  to  be  fol- 
lowed, although  such  construction  may  seem  to  be  contrary  to  the 
letter  of  the  statute.  Plow.  205,  232;  llth  Colce  Bep.  T^ ;  VJth  Vin. 
i6r.  519;  6th  Bac.  Ahr.  3Si.  That,  therefore,  which  is  within  the 
letter  of  a  statute,  is  sometimes  not  within  the  statute,  not  being 
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show  that,  that  is  the  best  route ;  and  the  occupatiou  of  it  by  the 
Rail  Road  Company,  even  if  there  should  be  another,  would  equally 
impair  the  obligation  of  the  contract,  since  it  would  obstruct  the  ex> 
ercise  of  the  right  of  choice;  and  the  nature  or  degree  of  the  hin- 
drance, the  extent  to  which  the  obligation  of  a  contract  is  impaired, 
be  it  great  or  small,  is  not  material  in  the  view  of  the  Constitution. 
If  therefore,  under  the  proper  construction  of  the  rail  road  charter,  or 
the  practical  application  of  it,  that  company  would  be  enabled  so  to 
locate  and  construct  the  road,  as  to  interfere  with,  and  restrii-t  the 
action  of  the  Canal  Company  in  the  choice  of  the  route  of  the  canal 
in  the  valley  of  the  Potomac,  or  iu  the  exercise  of  any  of  the  rights 
and  privileges  granted  to  the  Potomac  Company,  in  so  far,  it  is  con- 
trary to  the  Constitution  of  the  United  States  and  void;  and  no 
rights  to  land,  or  of  way,  acquired  by  the  Rail  Road  Company,  can 
be  set  up  against  the  paramount  rights  and  privileges  of  the  Canal 
Company,  which  stand  as  if  the  rail  road  charter  had  not  been  granted. 
The  analogy  insisted  on  in  argument  between  this,  and  the  case  of 
two  general  or  common  land  warrants,  is  not  admitted ;  as  between 
the  holders  of  general  warrants,  there  is  no  priority  of  right  to  locate. 
-  ^^  The  warrant  is  in  truth,  nothing  more  than  a  mere  authority  to 
J  o%w  #  ^^Q  surveyor  or  proper  officer,  to  make  the  survey,  and  the 
certificate  is  the  inception  of  title,  to  which  the  patent  when 
issued,  relates.  The  State  may  issue  as  many  general  land  war- 
rants as  it  pleases;  the  issuing  of  one,  does  not  preclude  its  issuing 
another  or  more ;  and  he  who  can  get  his  warrant  first  executed, 
though  the  junior  warrant  secures  the  land,  notwithstanding  all 
may  be  laid  upon  the  same  laud,  because  the  warrant  confers  no 
right,  and  it  is  from  the  act  of  location  alone,  that  the  right  arises^ 
and  the  title  to  the  land  remaining  in  the  State,  may,  until  the  war- 
rant is  located,  be  granted  to  any  other.  But  not  so  with  an  Act  of 
incorporation,  which  when  accepted,  amounts  to  a  grant,  and  the 
right  conferred,  a  vested  franchise,  existing  independent  of  any  act 
of  location  or  survey,  which  the  State  cannot  re-assert,  nor  grant  to 
any  other ;  it  is  therefore  a  prior  right,  to  which  all  subsequent  grants 
must  yield.  Here  there  was  a  consummated  contract  or  pledge  of 
public  faith,  anterior  to  the  rail  road  charter,  against  the  effect  and 
operation  of  which,  it  is  protected  by  the  Constitution  of  the  United 
States,  and  to  the  prior  right  of  choice  so  secured  by  that  contract 
or  pledge,  the  rail  road  charter  must  give  place.  If  there  is  any 
analogy,  it  is  to  a  special  land  warrant,  arising  from  the  peculiar  and 
special  designation  of  the  valley  of  the  Potomac,  for  the  route  of  the 
canal. 

If  there  w<is  anything  unwise,  in  not  having  limited  a  time  for  the 
formation  of  the  Canal  Company  under  the  charter,  that  was  a  ques- 
tion for  the  sovereign  grantors  themselves,  and  cannot  affect  the 
rights  of  those  claiming  under  it.  But  there  is  no  want  of  wisdom 
perceived:  it  was  a  subject  of  great  difficulty,  and  some  doubt  as  to 
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the  practicability  of  the  scheme ;  one  company  had  already  been  in 
operation  more  than  forty  years,  without  being  able  to  effect  the  de- 
sired object,  and  it  coald  not  well  have  been  supposed,  that  others 
woold  embark  their  funds  in  such  an  enterprise,  very  hastily,  and 
without  having  first  taken  proper  measures  to  ascertain  the  proba- 
ble cost  of  accomplishing  it,  if  upon  examination  it  was  found  to  be 
practicable — and  if  •there  had  been  any  unreasonable  delay 
iD  forming  the  company,  (as  there  was  not,)  they  who  made  *^* 
the  charter  could  easily  have  revoked  it,  before  any  rights  were  ac- 
quired; and  if,  after  being  formed,  it  had  lain  by,  and  suffered  the 
rail  road  to  be  made,  without  interposing  any  claim  to  the  route  on 
which  the  road  was  constructed,  such  acquiescence  would  have 
amounted  to  a  waiver  of  its  rights,  which  it  would  not  afterwards  be 
permitted  to  resume,  to  the  destruction  of  the  road.  No  argument 
therefore  can  be  drawn  ah  inconvenientij  against  the  right  claimed 
by  the  Canal  Company. 

To  the  objection  rather  suggested  than  urged,  that  the  Canal 
Company  was  not  a  party  to  the  contract  between  the  two  States  and 
Congress,  it  is  enough  to  say,  that  it  is  the  creature  of  that  compact ; 
was  broaght  into  existence  by  it,  and  claims,  and  holds  all  its  rights 
under  it;  as  well  those  which  had  been  granted  to  the  Potomac 
Company,  (in  place  of  which  it  is  substituted,)  as  others  more  ex- 
tended ;  the  whole  of  which  depend  upon  the  inviolate  conservation 
of  that  compact  or  pledge  of  public  faith.  In  Oreen  vs.  Biddle,  8 
Wheat  1,  the  suit  was  not  between  parties  to  the  compact.  The 
compact  was  between  the  States  of  Virginia  and  Kentucky ;  and  the 
suit  was  between  individuals,  one  party  claiming  under  a  law  of 
Kentucky,  and  the  other  setting  up  the  compact,  to  show  the  law  to 
be  unconstitutional  and  void,  and  succeeded  in  doing  so.  But  if  the 
canal  charter  could  be  treated  as  the  separate  and  independent  act 
of  Maryland  alone,  and  which  the  Legislature  had  therefore  the 
power  to  repeal  at  any  time  before  it  was  accepted,  or  any  rights  ac- 
quired under  it ;  should  the  rail  road  charter  be  so  construed,  as  to 
deny  to  the  Canal  Company  the  prior  right  to  choose  a  route  for  the 
caual  in  the  valley  of  the  Potomac,  and  to  give  to  the  Rail  Eoad 
Company  the  right  asserted  in  the  bill,  to  construct  the  road  in  the 
same  valley,  before  the  Canal  Company  shall  have  selected  the  route 
of  the  canal  f 

•  Statutes  should  be  construed  with  a  view  to  the  original 
intent  and  meaning  of  the  makers,  and  such  construction  '^^ 
should  be  put  upon  them,  as  best  to  answer  that  intention,  which 
may  be  collected  from  the  cause  or  necessity  of  making  the  Act,  or 
from  foreign  circumstances;  and  when  discovered,  ought  to  be  fol- 
lowed, although  such  construction  may  seem  to  be  contrary  to  the 
letter  of  the  statute.  Plow.  205,  232;  llih  Cole  Bep.  73 ;  VM  V<n. 
Abr.  519;  6th  Bac.  Abr.  3S4.  That,  therefore,  which  is  within  the 
letter  of  a  statute,  is  sometimes  not  within  the  statute,  not  being 
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within  the  intention  of  the  makers.  '^  If  laws  and  statutes  seenoi 
contrary  to  one  another,  yet  if  by  interpretation  they  may  stand 
together,  they  shall  stand ; "  and  where  two  laws  only  so  far  disagree 
or  differ,  as  that  by  any  other  construction  they  may  both  stand 
together,  the  rale  that  Leges  posterioreSj  priores  contrarias  abrogant^ 
does  not  apply,  and  the  latter  is  no  repeal  of  the  former.  BoU.  JRep. 
90,  91 ;  2df  Co.  Rep.  5,  6;  lUh  Coke  Rep.  63,  64;  l^h  Vin.  Abr.  519, 
525.  It  is  laid  down  as  an  established  rule,  in  19  Vin.  Abr.  525,  PL 
132,  that  '^repeals  by  implication  are  things  disfavored  by  law,  and 
never  allowed  of,  but  when  the  inconsistency  and  repugnancy  are 
plain  and  unavoidable ;  for  these  repeals  carry  along  with  them,  a 
tacit  reflection  upon  the  legislators,  that  they  should  ignorantly,  and 
without  knowing  it,  make  one  Act  repugnant  to  and  !nconsist€nt  with 
another ;  and  such  repeals  have  ever  been  interpreted,  so  as  to  i-e- 
peal  as  little  of  the  preceding  law  as  is  possible ; "  and  in  6tk  Bac. 
Abr.  384,  385,  that  ^^  where  is  is  manifestly  the  intention  of  the 
Legislature,  that  a  subsequent  Act  of  Parliament  shall  not  control 
the  provisions  of  a  former  Act,  the  subsequent  Act  shall  not  have 
such  operation,  even  though  the  words  of  it  taken  strictly  and  gram- 
matically, would  repeal  the  former  Act."  These  principles  have  been 
recognized  and  adopted  by  Courts,  from  the  time  of  Roily  Plowdefi^ 
and  Coke^  to  the  present  day.  In  Williams  vs.  Pritchard^  4tk  Term 
1  RQ  ^^^'  ^'  where  the  question  was,  whether  a  house  built  on  land 
loo  *  recovered  from  the  River  Thames,  which  by  the  Statute  7th 
Geo.  3,  was  exempted  ^^  from  all  taxes  and  assessments  whatever," 
was  liable  to  be  assessed  to  the  general  land  tax,  imposed  by  the  27 
Geo.  3.  Lord  Kenyon  in  delivering  the  opinion  of  the  Court  of 
King's  Bench,  said  it  could  not  be  contended,  that  a  subsequent  Act 
of  Parliament  would  not  control  the  provisions  of  a  prior  statute,  if 
it  were  intended  to  have  that  operation.  But  decided  in  that  case, 
that  though  the  words  of  the  general  land  tax  Act  of  the  27th  Geo. 
3,  were  sufficiently  large  to  subject  the  land  to  the  payment  of  the 
tax  in  question,  yet  that  the  statute  of  7th  Geo.  3,  exempting  it  from 
taxes,  was  not  thereby  rei>ealed,  on  the  ground,  that  it  was  not  con- 
sidered to  have  been  the  intention  of  the  Legislature  to  rei>eal  it. 

In  PresUmys.  Brotcdetij  1  Wheat  115.  The  Supreme  Court  of  the 
United  States,  in  construing  an  Act  of  Assembly  of  North  Carolina, 
had  recourse  to  the  history  and  situation  of  the  State,  and  treaties 
made  by  that  State  with  the  Indians,  in  order  to  ascertain  the  inten- 
tion of  the  Legislature,  and  thereby  to  arrive  at  the  meaning  of  the 
Act,  and  decided,  that  it  did  not  embrace  the  land  in  question, 
though  the  words  of  it  were  sufficiently  broad  and  extensive ;  on  the 
ground,  that  it  did  not  appear  to  have  been  the  intention  of  the 
Legislature ;  and  in  McCartee  vs.  The  Orphan  Asylum  Society^  9tA 
Cowen,  437,  it  was  decided,  that  although  tbe  word  purchase  compre- 
hends  the  acquisition  of  an  estate,  as  well  by  devise,  as  by  the  party's 
own  act,  yet  that  the  Act  of  the  Legislature  of  New  York,  incorpo- 
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rating  the  Orphans'  Asylum  Society,  which  enacts  that,  that  insti- 
tution, *^  shall  be  capable  in  law  of  purchasing,  holding  and  convey- 
ing any  estate,  real  or  personal,  for  the  ase  of  the  said  corporation," 
did  not  so  far  operate  as  a  repeal  of  the  statute  of  wills,  of  that 
State,  which  prohibits  a  devise  of  real  estate  to  bodies  politic  and 
corporate.    Thus  limiting  and  restricting  by  construction,  the  ac- 
knowledged legal  import  of  the  terms  purchaaey  and  confining  it  to 
6Qch  other  modes  of  acquiring  real  estates,  as  do  not  include  a  de- 
vise, on  the  ground,  ♦  that  it  was  only  the  intention  of  the   -     . 
Legislature,  to  grant  to  that  corporation  the  right  to  pur-    *^^ 
chase,  subject  to  other  existinj^  statutes,  and  not  to  confer  a  right  %a 
pnrcbase  without  restraint,  and  therefore,  that  the  term  pvrcha:8ey 
onght  not  to  be  construed  in  its  most  comprehensive  sense,  since  by 
doing  so,  it  would  have  the  eJOfect  to  repeal  the  express  words  of  a 
prior  statute ;  but  in  a  more  restricted  sense,  so  as  to  leave  the 
former  Act  unimpaired,  and  that  both  might  stand  together.    Keep- 
ing in  view  the  principles  before  stated,  and  upon  which  the  decisions 
referred  to  were  made,  with  many  others  quite  as  strong  that  might 
be  mentioned,  let  us  for  a  moment  examine,  whether  it  was  the  in- 
tention of  the  Legislature  of  Maryland,  when  granting  the  rail  road 
charter,  in  any  manner  to  limit  or  restrict  the  provisions  of  the^  Act 
to  incorporate  the  Canal  Company,  or  to  alter  or  abridge  any  of  the 
rights  or  powers  originally  intended  to  be  given  by  that  Act,  or  to 
repeal  any  part  of  it ;  and  if  not,  whether  the  rail  road  charter  must 
be  so  construed  as  to  operate  that  effect.    It  has  been  seen,  that  the 
valley  of  the  Potomac  is  specially  and  clearly  designated  by  the  char- 
ter, for  the  route  of  the  canal  from  one  terminus  to  the  other,  the 
upper  terminus  being  required  to  be  at  a  point  on  the  Maryland  shore 
of  the  river ;  and  that  it  was  considered  as  a  work  of  great  national, 
as  well  as  local  importance.    And  it  is  undeniable,  that  independent 
of  any  interference  by  the  rail  road  charter,  the  Canal  Company 
would  be  entitled  to  select  a  route  for  the  canal,  in  that  designated 
region.    On  the  other  hand,  the  rail  road  charter  is  general  and 
affirmative  in  its  terms,  with  no  route  prescribed,  no  particular  region 
or  district  of  country  designated  for  the  location  of  the  road,  nor  any 
thing  relative  in  its  character,  requiring  it  to  be  constructed,  (as  in 
the  case  of  the  canal,)  in  the  valley  of  the  Potomac.    A  general 
power  only  being  given  to  the  company  to  enter  upon,  use,  and  exca- 
vate, and  to  acquire  by  purchase  or  condemnation,  any  land  which 
may  be  wanted  for  the  site  and  construction  of  the  road.    There  is 
Bo  reference  to  the  canal  charter,  *  (which  is  not  mentioned)    ^  «  « 
nor  to  any  of  its  provisions,  or  the  particular  region  within    *^^ 
which  the  canal  is  required  to  pass,  and  must  be  made,  if  at  all;  but 
Bpon  the  face  of  it,  it  is  perfectly  compatible  with  the  canal  charter, 
and  it  is  only  by  the  practicable  application  of  it  under  the  construc- 
tion contended  for,  that  any  interference  is  produced. 
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On  the  16th  of  May,  1825,  the  day  on  which  the  Potomac  Company 
gave  its  assent  to  it,  the  Act  to  incorporate  the  Canal  Company  be- 
came a  public  law  of  the  State,  though  not  at  that  time  operating  as 
a  grant,  not  being  then  accepted.  The  Act  of  the  6th  March,  1826, 
ch.  180,  for  the  promotion  of  internal  improvement,  in  which  a  com- 
pany called  The  Maryland  Canal  Company  is  incorporated,  to  make 
a  canal ''  from  some  convenient  point  on  the  Potomac  River,  inter- 
secting or  continuing  the  Chesapeake  and  Ohio  Canal  to  the  City  of 
Baltimore,"  gives  authority  to  the  treasurer  to  subscribe  for  the 
stock  of  the  Chesapeake  and  Ohio  Canal  Company,  to  the  whole 
amount  of  the  stock  of  the  Potomac  Company  held  by  the  State,  and 
of  the  debt  due  to  the  State  by  that  company,  and  of  half  a  million 
of  dollars  besides. 

Thus  recognizing  the  Act  to  incorporate  that  company  as  a  sub- 
sisting law  in  all  its  integrity,  vesting  her  capital  to  a  large  amount 
in  its  stock,  and  treating  it  as  part  of  a  more  extended  scheme  of  in- 
ternal improvement — and  by  the  provision  for  a  canal  to  be  made  by 
the  Maryland  Canal  Company,  ^^  from  some  convenient  point  on  the 
Potomac  River,  intersecting  or  continuing  the  Chesapeake  and  Ohio 
Canal  to  the  City  of  Baltimore,"  plainly  indicating  the  understand- 
ing and  intention  that  the  Chesapeake  and  Ohio  Canal  should  be 
made  on  the  Maryland  side  of  the  river :  otherwise  it  could  not  be 
intersected  or  continued  to  Baltimore  by  the  Maryland  Canal.  The 
Act  of  the  8th  of  March,  1826,  ch.  200,  giving  permission  to  the  State 
of  Pennsylvania,  to  connect  a  canal  or  railway  with  the  Chesapeake 
and  Ohio  Canal,  again  recognizes  it  as  a  subsisting  law.  The  Act 
of  the  5th  of  February,  1827,  ch.  78,  to  amend  the  Act  to  incorporate 
-  the  Canal  Company,  requiring  by  the  4th  ♦  section,  in  order 

■^"  to  give  it  validity,  that  it  should  receive  the  assent  of  the 
Legislature  of  Virginia,  of  the  Congress  of  the  United  States,  and  of 
the  Potomac  Company,  styling  them  in  the  .first  section  necessary 
parties ',  and  declaring  in  the  3d  section  that  nothing  in  that  Act 
shall  be  held  to  discharge  the  company  from  a  compliance  with  each 
and  every  of  the  conditions  of  the  original  Act,  except  so  far  as  they 
are  expressly  altered  by  the  provisions  of  that  Act,  which  only  re- 
lates to  a  part  of  the  canal  above  Cumberland,  not  only  treats  it  as  a 
law  in  full  force,  but  as  a  favorite  measure  of  the  State,  and  exacts 
from  the  company  whenever  it  should  come  into  existence,  a  rigid 
compliance  with  all  its  provisions;  and  on  the  28th  of  February, 
1827,  the  rail  i-oad  charter  was  passed.  Now  is  it  to  be  believed, 
that  on  the  28th  of  February,  1827,  the  Legislature  intended  by  the 
rail  road  charter  to  repeal  any  part  of  the  canal  law  which  had  been 
up  to  that  time  so  recognized  and  fostered  by  the  State,  and  to  the 
stock  of  which  considerably  more  than  half  a  million  of  the  State's 
capital  funds  had  been  authorized  to  be  subscribed;  or  in  any  man- 
ner to  abrogate,  alter,  limit,  or  restrict,  or  to  authorize  any  inter- 
ference with  any  of  its  provisions  f    On  the  contrary,  is  it  not  mani- 
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fefit  that  the  Legislature  had  no  Buch  intention  f    Can  it  be,  not  only 
that  the  Legislature,  but  the  same  body  of  individuals,  who,  on  the 
oth  of  February,  1827,  had,  in  the  Act  to  amend  the  canal  law,  de- 
clared that  it  could  not  be  done  without  the  assent  of  the  Legislature 
of  Virginia,  of  the  Congress  of  the  United  States,  and  of  the  Poto- 
mac Company,  as  necessary  parties,  even  for  the  purpose  of  enlarg- 
ing the  powers  of  the  contemplated  company,  and  had  also  required 
a  strict  and  full  compliance  with  all  the  provisions  of  the  law  except 
as  therein  altered,  intended  on  the  28th  of  the  same  mouth,  only 
twenty-three  days  afterwards,  and  at  the  same  session,  by  its  own 
separate  and  independent  act,  propria  jure^  to  repeal  any  part  of 
that  law,  or  to  limit  or  restrict  any  of  its  provisions,  or  authorize  any 
obstroction  to  the  exercise  of  any  of  the  rights  or  powers  originally 
intended  to  be  conferred  by  it,  whereby  the  ♦  canal  might    ^  ^^ 
either  be  arrested  altogether  in  its  progress,  or  driven  from    '  ^  • 
the  State:  which,  so  far  as  Maryland  is  concerned,  would  amount  to 
a  virtaal  repeal  of  the  law ;  and  that  too,  in  favor  of  an  institution, 
the  relative  value  of  which  was  not  then  well  understood  ?    If  the 
<]nestion  could  now  be  put  to  the  members  of  the  Legislature  who 
passed  the  rail  road  charter,  whether  they  had,  or  not,  any  such  in- 
tention, it  cannot  be  doubted  what  the  answer  would  be;  and  that  is 
not  an  unapt  test  of  the  intention.    It  was  certainly  not  the  interest 
of  the  State  to  do  anything  to  obstruct  the  canal  in  its  progress,  or 
to  force  it  from  the  State;    nor  does  it  appear  that  any  interference 
with  it  was  in  the  contemplation  at  the  time  by  the  projectors  of  the 
rail  road.    But  there  are  other  subsequent  legislative  Acts  upon  the 
subject,  showing  the  understanding  and  intention  of  the  Legislature. 
On  the  10th  March,  1827,  at  the  same  session,  and  only  ten  days 
after  the  rail  road  charter  was  passed,  the  canal  law,  with  all  its 
provisions,  was  again  recognized  by  the  Legislature  in  the  supple- 
ment to  the  Act  for  the  promotion  of  internal  improvement,  ch.  211, 
modifying,  by  the  first  section  of  it,  the  condition  on  which  half  a 
million  of  dollars  had  before  been  authorized  to  be  subscribed  to  its 
stock,  and  continuing  the  authority  to  subscribe  that  amount;  which 
wonld  hardly  have  been  done  if  the  Legislature  had  understood  that 
only  ten  days  before  they  had  by  the  rail  road  charter  authorized 
8Qch  an  interference  with  the  location  of  the  canal  as  might  have  the 
^'ffect  to  force  it  from  the  State  of  Maryland,  or  destroy  it  altogether. 
The  Act  of  the  2d  of  January,  1828,  further  to  amend  the  canal  law, 
feqairing  the  assent  of  Congress,  of  the  Legislature  of  Virginia,  &c. 
was  not  only  a  further  recognition  and  affirmance  of  all  its  provisions 
except  as  thereby  intended  to  be  altered :  but  by  requiring  the  con- 
currence of  Virginia,  Congress,  &c.  whenever  it  was  intended  di- 
J^tly  to  alter  the  law  in  any  particular,  furnishes  strong  evidence 
that  they  did  not  intend  when  passing  the  rail  road  charter, 
•indirectly  to  alter  or  repeal  any  part  of  the  canal  law.    On    158 
the  3d  March,  1828,  by  a  supplement  to  the  Act  for  the  promotion  of 
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internal  improyement,  ch.  104,  authority  was  given  to  the  treasurer 
to  subscribe  for  five  thousand  shares  of  stock  in  the  Baltimore  and 
Ohio  Rail  Road  Company ;  and  on  the  same  day,  and  immediately 
following,  authority  was  given  to  the  treasurer,  by  a  further  supple- 
ment to  the  same  Act,  ch.  105,  to  subscribe  for  the  same  number  of 
shares  of  the  stock  of  the  Canal  Company,  reciting  the  importance  it 
was  of  to  the  State,  effectually  to  secure  the  completion  of  the  work* 
if  ever  commenced.  What  work  f  Surely  the  canal,  as  provided  for 
by  the  terms  of  the  law.  Thus,  two  supplements  passed  on  the  same 
day,  treating  the  two  contemplated  works  as  branches  of  the  same 
general  system  for  the  promotion  of  internal  improvement,  and  giving 
a  preference  to  neither ;  but  extending  the  same  aid  to  each,  by  sub- 
scribing equally  to  the  stock  of  both.  Those  various,  precedent^ 
concomitant  and  subsequent  Acts,  demonstrate  the  intention  of  the 
Legislature  to  have  been,  not  that  the  rail  road  charter  should  repeal 
the  canal  law,  or  any  part  of  it,  or  that  the  rail  road  should  displace 
the  canal;  but  that  the  law  to  incorporate  the  Canal  Company,  and 
all  its  provisions  should  remain  in  full  force.  With  this  manifest  in- 
tention of  the  Legislature,  in  the  absence  of  any  express,  or  necessa- 
rily implied  repeal  of  the  express  provisions  of  a  prior  law,  and  with 
no  plain  and  unavoidable  repugnancy  between  the  two  laws,  the  rail 
road  charter  ought  to  be  so  construed,  if  it  can  be  done,  as  that  both 
may  stand,  and  the  intention  of  the  Legislature  be  gratified — and 
not  so,  as  by  the  practical  application  of  it,  to  defeat  the  intention  of 
the  Legislature,  if  by  a  reasonable  construction  it  can  be  avoided.  A 
construction  of  the  rail  road  charter  that  would  have  the  effect  to 
obstruct  the  route  of  the  canal  along  the  valley  of  the  Potomac,  on 
the  Maryland  side  of  the  river,  would  be  a  virtual  repeal  of  the  Mary- 
land law ;  since  if  it  cannot  be  enforced  here,  it  can  be  enforced  no- 
where— which  was  clearly  not  intended  by  the  Legislature,- but  would 
^  be  the  effect  of  *  construing  the  words  any  land^  used  in  the 

'  ^^  rail  road  charter,  according  to  their  most  comprehensive  and 
extended  sense,  as  contended  for  on  the  part  of  the  Rail  Road  Com- 
pany; as  any  land  would  embrace  any  land  in  the  State,  whether  in 
the  valley  of  the  Potomac  or  elsewhere,  and  under  any  circumstances. 
But  if  construed  in  a  more  limited  sense,  and  so  as  to  entitle  the 
Rail  Road  Company  to  occupy  with  the  road,  any  land  not  required 
for  the  practical  operation  of  the  prior  law,  both  may  stand  accord- 
ing to  the  intention  of  the  Legislature,  made  evident  by  the  general 
and  uninterrupted  course  of  legislation,  in  relation  to  them,  at  every 
session  from  the  date  of  the  canal  charter,  to  the  time  of  the  institu- 
tion of  this  suit ;  and  especially,  in  their  avoiding  to  make  any 
amendment  of  the  canal  charter,  without  the  assent  of  Congress,  the 
Legislature  of  Virginia,  &c.  (and  much  less  therefore  would  they 
have  intentionally  repealed  it,)  and  in  authorizing  subscriptions  for 
an  equal  amount  of  stock  in  both,  and  constituting  them  independent 
branches  of  a  great  system  of  internal  improvement.    And  that  con- 
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struction  sboald  be  giveu  to  the  rail  road  charter,  the  constraction  of 
the  road  in  the  valley  of  the  Potomac,  not  appearing  to  be  necessary 
to  the  full  execution  of  the  charter ;  and  the  road  not  being  required 
by  the  charter  to  be  made  in  that  region — whereas  the  canal  is  not 
only  required  to  be  made  in  the  valley  of  the  Potomac,  but  according 
to  the  proof  in  the  cause,  can  be  made  nowhere  else,  and  if  not  made 
on  the  Maryland  side  of  the  valley,  cannot  be  made  at  all  under  the 
Maryland  law,  viewed  as  a  mere  separate  and  independent  charter 
of  this  State,  without  reference  to  the  law  of  Virginia:  which  as 
snch  could  not  authorize  the  construction  of  it  anywhere  but  in  Mary- 
land. And  as  the  validity  of  the  Virginia  law  is  made  by  its  terms 
to  depend  upon  the  concurrence  of  Maryland,  if  the  canal  charter,  as 
a  law  of  Maryland,  was  repealed  by  the  rail  road  charter,  and  the 
assent  of  the  State  to  the  Virginia  law  thus  withdrawn,  the  whole 
charter  thereby  became  inoperative  and  void.  But  by  construing 
the  words  of  the  rail  road  charter,  ♦in  the  sense  suggested,  --^^ 
fall  effect  will  be  given  to  both  charters,  and  the  faith  of  the  '■^^ 
State  preserved  unimpaired,  which  it  was  never  the  intention  of  the 
Legislature  to  violate;  and  if  no  other  construction  could  be  put 
upon  the  words  of  the  rail  road  charter  than  that  contended  for  on 
the  part  of  that  company,  the  use  of  those  terms  would  clearly  have 
been  a  mistake  on  the  part  of  the  Legislature. 

It  would  be  doing  injustice  to  the  Legislature,  to  suppose  that  they 
intended  to  start  those  two  great  companies  on  a  race,  for  the  ground 
best  suited  to  their  respective  purposes,  with  a  stakeof  half  a  million 
of  dollars  on  each,  by  which  the  State  might  lose  a  large  amount ;  in 
the  event  of  one,  being  obstructed  in  its  progress  by  the  other,  with  no 
prospect  of  gain,  instead  of  sending  them  forth,  each  to  pursue  its  own 
independent  course,  without  any  interference  or  conflict  with  the 
other.  It  has  been  urged  in  argument,  that  the  proviso  in  the  sup- 
plement to  the  Act  for  the  promotion  of  internal  improvement,  to  the 
sobscription  authorized  to  be  made  to  the  stock  of  the  Bail  Boad 
Company,  that  the  company  <' shall  agree  so  to  locate  said  road,  that 
it  shall  go  to,  or  strike  the  Potomac  Biver,  at  some  point  between 
the  mouth  of  the  Monocacy  Biver,  and  the  Town  of  Cumberland,  and 
that  it  shall  go  into  Frederick,  Washington,  and  Allegany  Coun- 
ties," shows  the  intention  of  the  Legislature  to  have  been,  to  author- 
ize the  Bail  Boad  Company  to  make  the  road  in  the  valley  of  the 
Potomac,  notwithstanding  the  provisions  of  the  canal  charter,  if  they 
could  first  appropriate  ground  in  that  region  for  the  route  of  the  road. 
But  it  will  be  remarked,  that  that  proviso  is  no  part  of  the  charter  of 
the  Bail  Boad  Company,  and  was  only  a  condition,  upon  which  the 
stock  of  that  company  was  authorized  to  be  subscribed  for,  on  behalf 
of  the  State,  and  whatever  might  have  been  the  object  of  the  Legis- 
lature, in  annexing  that  condition,  it  cannot  have  the  eflPect  to  show, 
what  was  the  original  intention  of  the  Legislature  at  the  time  of 
passing  the  rail  road  charter,  and  to  overthrow  all  the  legislative  evi- 
8  4  a.  &  J. 
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dence,  that  is  exhibited  of  a  different  intention.  Nor  ought  a 
*  mere  condition,  on  which  the  Legislature  thought  fit  to  sub- 
*"*  scribe  for  the  stock  of  the  Rail  Road  Company,  with  nothing 
more,  to  have  the  effect  to  repeal  the  canal  charter.  And  the  requir- 
ing as  a  part  of  the  condition,  that  the  road  should  ^^  go  into  Frederick, 
Washington,  and  Allegany  Counties,"  was  not  to  require  that  it 
should  pursue  the  course  of  the  river ;  since  it  might  go  into  all  these 
counties,  without  pursuing  the  course  of  the  river,  even  after  going 
to  it ;  and  with  more  advantage  to  those  counties,  (which  it  wonld 
seem  to  have  been  the  intention  of  the  Legislature  to  benefit  by  the 
condition,)  as  a  road  passing  through  their  interior,  wonld  necessa- 
rily diffuse  more  general  benefit  and  convenience,  than  one,  merely 
running  along  their  borders.  It  is  possible,  that  the  Legislature  did 
entertain  doubts  whether  the  canal  would  ever  be  commenced ;  no 
company  having  then  been  formed ;  and  that  under  the  influence  of 
such  doubts,  they  annexed  to  the  subscription  to  the  stock  of  the  Bail 
Boad  Company,  the  condition  that  the  road  should  go  to  the  river; 
not  for  the  benefit  of  that  company,  but  in  order  to  diffuse  as  widely 
as  might  be,  the  advantages  to  the  community  of  that  institution. 
But  with  no  intention  to  prevent  either  the  commencement,  or  com- 
pletion of  the  canal,  by  requiring  the  road  to  be  constructed  along: 
the  borders  of  the  river,  to  the  exclusion  of  the  canal.  And  that  is 
not  the  meaning  of  the  condition,  as  is  sufficiently  shown,  by  the  re- 
cital in  the  immediately  following  supplement  to  the  same  Act,  of  the 
importance  to  the  State,  of  ^^  effectually  securing  the  completion  of 
the  canal,  if  ever  commenced ;"  which  conclusively  evinces  the  deter- 
mination of  the  Legislature,  that  the  canal,  if  ever  commenced, 
should  be  completed  according  to  the  provisions  of  the  charter,  with- 
out hindrance  by  any  other  institution.  Moreover,  exclusive  of  sab- 
scriptious,  payable  in  the  stock  and  debts  of  the  Potomac  Company*, 
there  had  been  on  the  14th  November,  1827,  more  than  a  million  and 
a  half  of  dollars  subscribed  to  the  stock  of  the  Canal  Company,  by  indi- 
viduals  and  the  District  corporations,and  the  amount  *  required 
M.OZ  5y  ^i^Q  charter ;  paid  on  each  share  at  the  time  of  subscription, 
whereby  extensive  interests  and  incipient  titles  had  been  acquired,and 
the  public  faith  pledged,  that  each  subscriber  should  hold  and  enjoy 
his  stock  upon  the  terms  and  conditions  expressed  in  the  charter,  and 
on  which  he  had  subscribed  and  paid  his  money, — after  which,  it  was 
too  late,  consistently  with  good  faith,  to  alter  the  terms  and  condi- 
tions of  subscription;  or  in  any  manner  to  lessen  the  value  of  the 
stock,  or  vary  the  condition  or  interest  of  the  subscribers,  with- 
out their  knowledge  or  consent.  Under  such  circumstances  with  the 
subscription  books  still  open,  and  an  invitation  held  out  to  all  the 
world,  under  the  authority  of  the  State,  and  by  the  charter,  to  come 
in  and  subscribe  for  stock  according  to  its  provisions  as  they  then 
stood ;  and  there  being  also,  then  pending  in  Congress,  a  bill  for  a 
subscription  to  the  amount  of  a  million  ot  dollars  to  the  canal  stock, 
it  is  not,  and  cannot  be  believed,  that  the  Legislature  intended  on 
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the  3d  March^  1828,  by  the  proviso  annexed  to  the  subscription  to  the 
rail  road  stock,  to  authorize  and  require  that  company,  so  to  locate, 
and  constract  the  road  to  the  Potomac  Eiver,  and  along  the  valley, 
as  either  to*  arrest  altogether  the  progress  of  the  canal,  or  force  it  out 
of  this  State  into  Virginia ;  or  in  any  way  to  limit  and  restrict  the 
provisions  of  the  canal  charter ;  or  do  more,  than  to  provide  as  far  as 
it  could  be  done,  for  the  event  of  the  failure  of  the  canal  scheme, 
which  might  have  been  apprehended ;  but  which,  the  same  Legisla- 
tare,  immediately  afterwards  on  the  same  day,  and  by  a  further  sup- 
plement  to  the  same  Act,  which,  together,  are  to  be  taken  and  con- 
8tmed  as  one  law,  manifested  a  determination  to  prevent,  by  author- 
izing a  subscription  of  half  a  million  of  dollars  to  the  canal  stock,  on 
snch  conditions,  (in  their  own  language,)  ^'as  would  effectually 
secure  the  completion  of  the  work,  if  ever  commenced,"  which  is 
wholly  at  war  with  any  intention  to  repeal  the  canal  charter,  or  to 
abrogate  or  restrict  any  of  its  provisions ;  or  to  require  or  authorize 
the  Bail  Boad  Company  to  obstruct  or  displace  the  canal,  by  being 
the  first  *  to  acquire  title,  by  purchase  or  condemnation,  &c.  ^  ^^^ 
to  any  land  in  the  valley  of  the  Potomac,  deemed  necessary  *^*' 
for  its  route  and  construction. 

The  Acts  of  the  Legislature  of  Maryland,  passed  on  the  22d  Feb. 
1831,  and  of  Congress,  on  the  2d  March  of  the  same  year,  have  been 
pressed  in  the  argument  on  the  part  of  the  Bail  Boad  Company,  hut 
do  not  seem  to  have  any  bearing  upon  the  question  involved.  The 
former  being  "an  Act  to  promote  internal  improvement,  by  the 
<S0D8truction  of  a  rail  road  from  Baltimore  to  the  City  of  Washing- 
ton," and  only  authorizing  the  construction  by  the  Baltimore  and 
Ohio  Bail  Boad  Company,  of  a  rail  road  from  some  convenient  point 
on  that  part  of  the  Baltimore  and  Ohio  Bail  Boad,  which  had  then 
been  constructed,  and  was  in  use,  not  exceeding  eight  miles  from 
the  City  of  Baltimore,  to  the  line  of  the  State,  adjoining  the  District 
of  Columbia,  in  a  direction  towards  the  City  of  Washington.  With 
no  relation  whatever,  to  a  location  of  the  Baltimore  and  Ohio  Bail 
Road  in  the  valley  of  the  Potomac,  which  is  in  a  different  direction, 
and  far  beyond  the  point  on  that  road,  from  which  the  proposed  road 
from  Baltimore  to  the  City  of  Washington,  is  authorized  to  be  con- 
stnicted,  and  not  in  the  remotest  manner  tending  to  sanction  such  a 
location  of  the  Baltimore  and  Ohio  Bail  Boad,  or  to  show  the  origi- 
nal intention  of  the  Legislature  to  have  been,  to  repeal  any  part  of 
the  canal  charter,  or  to  authorize  the  Bail  Boad  Company  so  to  locate 
that  road,  as  to  obstruct,  or  in  any  manner  interfere  with  the  passage 
of  the  canal,  along  the  valley  of  the  Potomac,  upon  the  Maryland 
side  of  the  river.  The  making  the  contemplated  road  from  Baltimore 
to  the  City  of  Washington,  not  being  dependent  upon,  and  having 
nothing  to  do  with  the  question,  whether  the  Bail  Boad  Company 
has  or  not,  a  right  to  construct  the  Baltimore  and  Ohio  Bail  Boad 
in  the  valley  of  the  Potomac,  but  may  be  made  whether  that  right 
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exists  or  Dot,  and  withoat  any  reference  to  it;  and  even,  although 
the  rail  road  shoald  be  completed  to  the  valley  of  the  Potomac* 
Just  as  well  may  •  any  law,  which  may  hereafter  be  passed, 
*^^  for  making  branches  from  any  part  of  the  rail  road  that  is  com- 
pleted, be  said  to  show  the  intention  of  the  Legislature  to  have  been, 
to  confer  upon  the  Rail  Road  Company  by  its  charter,  the  right  to 
exclude  the  canal  from  the  valley  of  the  Potomac,  by  first  occupying 
the  ground,  as  can  the  Act  of  this  State^  of  the  22d  February,  1831. 
And  the  Act  of  Congress,  of  the  2d  March,  1831,  does  no  more  than 
merely  to  authorize  an  extension  ^'  into  and  within"  the  District  of 
Columbia,  of  the  road  proposed  to  be  made  b}'  that  Act ;  without  any 
reference  whatever,  to  the  chartered  rights  of  either  the  Rail  Road 
or  Canal  Company,  in  relation  to  the  occupation  of  the  valley  of  the 
Potomac,  or  to  any  sanction,  express  or  implied,  of  the  claim  set  up 
by  the  Rail  Road  Company. 

There  were  several  minor  questions  discussed  at  the  bar,  which  in 
the  view  that  has  been  taken  of  the  subject,  it  is  not  deemed  neces- 
sary to  examine.  It  may  however,  here  be  proper  to  remark,  that 
had  our  minds  been  in  a  state  of  equipoise,  the  decree  of  the  Chan- 
cellor, whose  argument  we  regret  not  having  seen,  would  have  been 
affirmed ;  there  being  no  appeal  from  a  decree  of  reversal.  But  not 
entertaining  that  degree  of  doubt,  which  would  alone  justify  a  decree 
of  affirmance,  we  should  be  unworthy  of  the  trust  reposed  in  us,  if  we 
were  to  shrink  from  the  faithful  discharge  of  our  duty,  only  to  com- 
mit the  decision  of  the  cause  to  another  tribunal.  These  observa- 
tions are  elicited,  by  our  having  been  reminded  in  the  course  of  the 
argument,  that  in  the  event  of  a  decision  against  the  claim  of  the 
Rail  Road  Company,  there  could  be  no  appeal ;  which  we  regret,  but 
cannot  honestly  avoid  the  consequence. 

The  decree  of  the  Chancellor  is  reversed,  and  the  bill  dismissed 
with  costs. 

Eable  and  Stephen,  JJ.  concurred. 

ASGHEB,  J.,  dissented,  and  delivered  the  following  opinion. 

*  A  collision  having  arisen  between  the  Rail  Road  and 
loo  Qaual  Companies,  in  the  designation  of  a  route  for  their  im- 
provements, a  removal  of  the  difficulty  is  sought  in  the  judgment  of 
this  Court,  in  the  exercise  of  its  appellate,  equitable  jurisdiction. 

The  solution  of  these  difficulties  will  be  found  in  the  determination 
of  the  legal  priority,  which  one  company  may  have  over  the  other, 
and  in  the  examination  of  their  respective  equities. 

The  canal  claims  priority  over  its  rival  company  upon  the  ground, 
first,  of  her  derivative  rights  arising  by  assignment  from  the  Potomac 
Company,  and  secondly,  from  her  original  rights  springing  from  the 
law  which  created  her.  These  pretensions  shall  be  severally  ex- 
amined. In  their  investigation,  the  comparative  rights  of  the  Rail 
Road  Company  will  be  necessarily  reviewed. 
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1st.  The  derivative  rights  of  the  Canal  Company  will  be  first  ex- 
amined. 

Without  any  particular  reference  to  the  laws  in  relation  to  the 
canal,  it  may  be  generally  stated,  that  these  gave  to  the  Canal  Com- 
pany, the  right  of  receiving  from  the  Potomac  Company,  the  sur- 
render of  its  charter,  and  an  assignment  of  all  its  rights  and  privi- 
leges, and  the  right  to  hold,  use,  possess,  and  occupy  the  same,  to  the 
same  extent  as  the  Potomac  Company  at  the  time  of  the  surrender 
held  them.  The  Potomac  Company  did  accordingly,  on  the  15th 
Angust,  1828,  execute  its  deed  of  surrender  of  the  charter  and  rights 
above  referred  to. 

This  charter  of  the  Potomac  Company  was  granted  in  the  year 
1784,  long  anterior  to  the  Eail  Boad  Company,  and  if  it  was  pos- 
sessed of  rights  and  privileges,  which  were  interfered  with  by  the 
rail  road  charter,  its  assignee,  the  Canal  Company,  must  be  pro- 
tected in  their  enjoyment,  as  it  would  not  be  competent  for  the  Leg- 
islature, to  disturb  by  her  subsequent  action,  rights  vested  in  pur- 
suance of  her  anterior  grant. 

•  An  attentive  examination  of  the  charter  of  the  Potomac  ^ 
Company  then  becomes  necessary,  for  the  purpose  of  ascer-  *^^ 
taining  her  powers,  rights  and  privileges.  If  this  company  had 
originally  no  power  of  making  a  continuous  canal,  or  in  consequence 
of  lapse  of  time,  had  lost  the  power  of  acquiring  land  on  the  river, 
to  make  her  improvements,  no  rights  which  she  possessed,  or  prop- 
erty which  she  enjoyed,  are  at  all  interfered  with ;  the  Eail  Boad 
Company  not  seeking  to  disturb  its  works  heretofore  erected ;  or  to 
interfere  with  the  navigation  of  the  river,  by  its  locations,  but  desir- 
ing only  to  pursue  its  unoccupied  margin. 

If  it  were  legitimate  to  look  beyond  the  laws  creating  this  corpo- 
ration, to  discover  the  designs  of  the  legislative  body,  in  its  creation, 
they  would  be  observed  in  a  light  too  glaring  to  escape  the  dimmest 
vision.  Previous  to  December  22,  1784,  commissioners  had  been 
appointed  by  the  States  of  Maryland  and  Virginia,  to  confer  together 
on  the  subject  of  opening  and  improving  the  navigation  of  the  Poto- 
mac Eiver,  and,  on  that  day,  they  proceeded  to  consider  the  subject 
referred  to  them,  and  came  to  a  variety  of  resolutions  recommenda- 
tory to  their  respective  principals.    Some  of  these  will  be.  adverted  to. 

^^That  it  is  the  opinion  of  this  conference,  that  the  removing  the 
obstructions  in  the  Eiver  Potomac,  and  the  making  the  same  capa- 
ble of  navigation,  from  tide-water,  as  far  up  the  north  branch  as 
practicable,  will  increase  the  commerce  of  Virginia  and  Maryland.'' 

"That  it  is  the  opinion  of  the  conference,  that  the  proposal  to 
^tablish  a  company  for  opening  the  Eiver  Potomac,  merits  the 
approbation  of  the  two  States." 

"That  it  is  a  general  opinion  that  the  navigation  on  the  Potomac 
may  be  extended  to  the  mouth  of  Stony  Bun." 
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^^  That  the  States  appoint  skilful  persons  to  Tiew,  and  accurately 
examine  and  sarvey  Potomac,  from  Fort  Cumberland  to  the  mouth 
of  Stony  River,  and  the  River  Cheat,  from  about  the  Dunkar  bottom 
to  the  present  navigable  part  thereof,  and  if  they  judge  the  naviga- 
tion  can  be  extended  •  to  a  convenient  distance  above  Fort 
*®  •  Cumberland,  that  they  may  from  thence  survey,  lay  off,  and 
mark  a  road  to  Cheat  River,  or  continue  the  same  to  the  navigation, 
as  they  may  think  will  most  effectually  establish  the  communication, 
between  the  said  eastern  and  west-em  waters." 

The  object  and  int^ent  of  this  conference  was  manifestly  not  to 
canal  the  river,  but  to  render  its  bed  navigable,  for  it  speaks  con- 
stantly of  making  the  river  navigable — howf  by  canalingf  no,  but 
by  removing  obstructions  in  it.  The  great  object  was,  to  produce  a 
communication  with  the  western  country,  not  by  a  canal,  but  by  the 
conjoint  means  of  the  river  itself,  whose  navigation  was  to  be  made 
passable  by  clearing  its  obstructions,  and  by  roads  across  the  ridges 
of  the  Alleganies,  to  certain  designated  navigable  waters  of  the 
west.  Out  of  the  results  of  this  joint  commission,  grew  the  char- 
ters granted  by  the  respective  States  to  the  Potomac  Company, 
passed  immediately  after  the  labors  of  the  commission  had  closed, 
and  it  is  remarkable  how  closely  the  States  pursued  the  recommenda- 
tion of  their  commissioners.  The  great  agent  which  each  created,  for 
effecting  this  object,  so  strongly  recommended,  of  improving  the 
navigation  of  the  river,  was  the  Potomac  Company. 

But  if  we  cannot  look  at  the  anterior  proceedings  of  the  States,  to 
fix  their  designs  in  the  creation  of  the  charter  of  the  Potomac  Com- 
pany, even  where  the  charter  is  not  inconsistent  with  the  intent  thns 
indicated,  and  it  may  be  well  assumed,  that  the  charter  is  the  only 
legitimate  index  of  the  legislative  intent — then,  it  is  just  as  clear, 
that  the  design  of  the  charter  is  identical  with  the  designs  as  ex- 
pressed previously  by  the  commissioners,  with  this  exception,  that 
the  States  foresaw,  that  there  existed  impracticabilities  in  the  removal 
of  obstructions,  in  particular  places  or  passes  of  the  river,  arising 
from  falls,  which  might  render  occasional  canaling  necessary. 

Let  us  examine,  with  some  minuteness,  the  provisions  of  this  grant, 
that  we  may  be  enabled,  the  more  clearly  to  discern  its  character. 
-  •  Both  the  charters  of  Maryland  and  Virginia,  as  regards 

*®^  this  question  are  identical. 

The  title  explains  the  whole  scope  and  object  of  the  law.  What 
is  it  f  ^^  An  Act  for  opening  and  extending  the  navigation  of  the 
Potomac  River." 

Now  let  us  refer  to  the  recital — <^  Whereas  the  extension  of  the 
navigation  of  Potomac  River  from  tide-water  to  the  highest  x)oiQt 
practicable  on  the  north  branch,  will  be  of  great  public  utility,  and 
many  persons  are  willing  to  subscribe  large  sums  of  money  to  effect 
so  laudable  and  beneficial  a  work ;  and  it  is  just  and  proper  that 
they,  their  heirs  and  assigns,  should  be  empowered  to  receive  reason- 
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able  tolls,  forever,  in  satisfaction  for  the  money  advanced  by  them 
in  carrying  the  work  into  execatjon,  and  the  risk  they  run." 

This  we  perceive,  that  the  preamble,  like  the  title,  looks  constantly 
to  the  river,  whose  navigation  is  to  be  improved — ^and  the  opening 
of  its  navigation,  as  the  work  which  is  to  be  accomplished.  Bat  the 
preamble  proceeds :  ^^  And  whereas  it  may  be  necessary  to  cut  canals 
and  erect  locks  (not  a  continaoos  canal,  but  canals)  and  other  works 
on  both  sides  of  the  river,  and  the  States,  impressed  with  the  import- 
ance of  the  object,  are  desirous  of  encouraging  so  useful  an  under- 
taking: Therefore,  &c."  Now,  what  undertaking  is  here  referred 
to!  Is  it  not  that  which  had  been  previously  referred  to — the  open- 
ing of  the  navigation  of  the  river  f  and  can  the  word  canals  be  tor- 
tured to  mean  one  continual  canal  f  On  the  contrary,  does  it  not 
obviously  pre-8upi)ose  that  the  river,  in  some  places,  may  be  innavi- 
gable even  by  art,  and  that  hence,  in  such  places  there  may  exist  a 
necessity,  in  order  to  preserve  a  continuity  of  navigation,  that  such 
barriers  should  be  avoided  by  canals,  otherwise  the  great  work  of 
opening  and  improving  the  navigation  of  the  river  might  have  been 
defeated. 

The  9th  section  more  clearly  specifies  this  power  of  cutting  canals, 
and  in  express  terms  defines  and  declares  the  object  of  such  a  grant. 
The  following  is  the  language,  •  "  That  for  and  in  considera-  -  ^^ 
tion  of  the  expenses  the  proprietors  will  be  at,  not  only,  in  ■■^*^ 
cntting  the  said  canals  for  opening  the  different  falls  of  the  said 
river,  and  in  improving  and  extending  the  navigation  thereof,  the 
canals  and  profits  are  vested  in  the  proprietors  in  fee,  it  is  deemed 
i-eal  estate  exempt  from  taxation,  and  they  declared  to  be  entitled 
to  tolis.^  Thus  the  canals  authorized  to  be  cut,  are  declared  '^  to  be 
canal^  round  the  falls  of  the  river,"  and  the  Legislature  here  dis- 
tinctly recognize  two  objects  within  the  grant.  1.  The  cutting  of 
canals  round  the  falls ;  and  2dly,  the  improving  and  extending  the 
navigation  of  the  river  itself.  For  this  section,  as  we  have  seen, 
says  the  company  will  be  at  expense  in  cutting  canals  round  the 
tails,  and  in  improving  and  extending  the  navigation  of  that  river : 
thns  all  idea  of  one  continuous  canal  is  not  only  impliedly  repudiated, 
but  is  without  the  express  terms  of  the  grant — for  a  river  navigation 
is  looked  to  where  not  impeded  bj*  falls,  and  where  falls  interfere, 
canals. 

The  10th,  17th,  and  19th  sections,  are  in  furtherance  of  the  same 
construction,  and  will  justify  no  other. 

The  10th  section  enacts,  "  that  the  said  river,  and  the  works  to  be 
erected  thereon,  in  virtue  of  this  Act,  when  completed,  shall  forever 
thereafter  be  esteemed  and  taken  to  be  navigable  as  a  public  high- 
way, free  for  the  transportation  of  all  goods,  commodities  or  produce 
whatsoever,  on  payment  of  the  tolls  imposed  by  this  Act."  Now,  if  it 
was  designed,  that  the  Potomac  Company  should  make  one  continu- 
ous canal,  and  abandon  the  improvement  of  the  bed  of  the  river,  it 
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is  inconceivable  that  the  company  shonld  have  been  permitted  to  re> 
tain  the  right  of  collecting  tolls,  lor  the  trans[K)rtation  of  produce 
down  the  channel  of  the  river.  Because,  instead  of  improving  its 
navigation,  so  as  justly  to  render  those  who  passed  down  it  liable  to 
a  toll,  it  had  abandoned  the  river,  by  making  a  continaous  canal, 
and  had,  by  abstracting  thereby  so  large  a  quantity  of  water  from 
its  current,  in  all  probability  lessened  the  value  of  the  river  itself  to 
the  public,  as  a  navigable  river.  Instead  of  a  continuous  canal 
^  ^^  •  having  been  in  contemplation,  this  section  clearly  shows, 

*  •  ^  that  the  improvement  of  the  river  and  canals  as  before,  were 
contemplated,  because  tolls  are  imposed  on  produce  passing  down 
the  river  and  the  works  thereon,  and  the  river  and  the  works  thereon 
are  declar<^d  to  be  a  public  highway. 

The  17th  section  is  also  perfectly  explicit,  where  it  declares,  that 
<<  that  the  Potomac  Company  shall  make  t^e  river  well  capable  of 
being  navigated  in  dry  seasons,  by  vessels  drawing  one  foot  water, '^ 
Now  a  continuous  canal  would  have  a  tendency,  by  lessening  the 
quantity  of  water  in  the  river,  to  defeat  this  express  requisition — 
that  of  making  the  river  na\igab1e  in  dry  seasons.  And  the  19th, 
pursues  the  same  object,  and  is  illustrative  of  the  same  design.  ^^  Be 
it  enacted,  that  all  the  commodities  which  may  be  transported  on 
the  canals  and  river,  may  be  landed  and  sold,  subject  only  to  such 
impositions  as  the  like  goods  are  liable  to,  in  the  State  where  landed." 
Here  the  transportation  of  goods  down  the  river  is  spoken  of,  and 
also  through  the  canals.  What  canals  f  Why  the  canals  spoken  of 
in  the  9th  section ;  ^^  the  canals  round  the  falls." 

Thus  the  title,  preamble,  the  whole  scope  and  object  of  the  grant, 
all  the  sections  adverted  to,  refer  distinctly  and  explicitly  to  the  im- 
provement of  the  bed  of  the  river,  unless  where  that  is  rendered  im- 
practicable by  falls,  and  then,  they  were  to  canal.  Thus  their  powers 
are  clearly  limited  and  defined,  and  they  would  have  possessed  no 
power  tomake  a  continuous  canal,  and  consequently  were  destitnte 
of  all  power  to  condemn  land  for  any  such  purpose. 

All  the  sections  of  the  charter  having  any  reference  to  this  branch 
of  the  subject,  have  been  adverted  to,  except  the  fourth  section,  and 
having  thus  ascertained  the  general  scope  and  object  of  the  Legis- 
lature, and  what  it  is,  that  this  company  was  incorporated  for,  I  shall 
advert  to  that  section.  ^^  The  company  shall  have  power  and  author- 
ity to  agree  with  any  person,  or  persons,  to  cut  such  canals,  and 
erect  such  locks,  and  perform  such  other  works,  as  they  shall  judge 
^^      necessary,  for  opening,  improving,  and  extending  •  the  navi- 

*  •  *  gation  of  the  said  river  above  tide-water,  to  the  highest  part 
of  the  north  branch  to  which  navigation  can  be  extended,  and  carry- 
ing on  the  same  from  place  to  place,  and  from  time  to  time,  and  upon 
such  terms,  and  in  such  manner  as  they  shall  think  fit."  It  is  upon 
this  section;  that  the  Canal  Company  insists,  that  powers  were  im- 
parted to  the  Potomac  Company,  to  make  a  continuous  canal.    Now, 


CANAL  CO.  m.  RAIL  ROAD  CO.— 4  G.  &  J.  121 


whatever  power  this  provision  might,  if  it  stood  alone,  be  supposed 
to  grant,  it  mast  be  admitted,  that  its  phraseology  is  capable  of  being 
controlled  by  the  scope  and  object  of  the  law,  to  be  deduced  from  its 
provisions  generally.  Thus,  when  it  is  said,  they  may  perform  these 
works  from  time  to  time,  this  would  seem  to  give  them  an  unlimited 
range.  But  the  words  from  time  to  time  must  be  controlled,  and 
governed,  by  the  limitation  assigned  in  their  charter,  for  the  comple- 
tion of  their  work.  Again,  when  it  is  said,  these  canals,  locks,  and 
other  works,  are  to  be  done  in  such  manner  as  the  company  shall 
think  fit^  this  generality  of  expression  must  be  restricted  to  canals 
and  locks,  of  such  size  and  dimensions,  as  might  be  prescribed  in 
other  sections  of  the  law;  and  so  when  the  general  power  is  given  to 
make  such  canals  as  they  may  deem  necessary,  it  means  such  canals 
as  are  spoken  of  in  the  9th  section,  ^'canals  for  opening  the  falls  of 
the  river."  It  is  not  my  intention  to  assert,  that  they  were  confined 
in  their  power  to  make  canals,  to  the  Great  and  Little  Falls,  but  had 
a  general  power  to  make  a  canal  around  any  falls  of  the  river,  which 
impeded  its  navigation.  But  in  the  exercise  of  their  judgment,  of 
what  canals  were  necessary,  they  were  restricted  to  the  making  of 
them  only  where  falls  existed ;  and  it  would  have  been  a  perversion 
and  evasion  of  the  law,  to  have  made  either  a  continuous  canal,  or  a 
canal  where  no  falls  existed,  or  no  impediment  existed  in  the  naviga- 
tion of  the  river  by  its  natural  course.  It  is  no  answer  to  this,  to 
s^y,  that  a  continuous  canal  would  better  have  subserved  the  public 
interests,  and  better  have  gratified  the  wishes  of  the  Legislature, 
by  giving  certainty  and  safety  to  the  transportation  of  •  pro-  ^p^gp 
duce  from  the  north  branch  to  tide- water ;  for  the  Legislature  *  •  *• 
have  not  chosen  to  say  so,  they  desire  alternate  river  and  canal  navi- 
gation ;  they  de6ii:e  the  river  to  be  opened  and  improved,  and  the 
difficulties  interposed  by  falls,  surmounted  by  canals.  And  having 
intelligibly  impressed  these  dispositions  on  their  grant;  a  Court  of 
justice  should  give  it  efficacy  as  they  find  it ;  and  has  no  power  to  do 
any  thing  else.  They  must  expound  the  grant,  and  not  frame  one, 
because  they  might  perchance  think,  that  a  grant  thus  judicially 
framed,  would  better  subserve  the  public  welfare. 

The  same  construction  which  is  above  given  to  the  Potomac  char- 
ter, has  from  its  very  organization,  been  given  to  it  by  the  parties 
interested,  by  the  States  of  Virginia,  Maryland  and  the  Potomac 
Company  herself.  At  November  Session,  1797,  that  company  stated 
that  they  had  removed  most  of  the  obstructions  in  the  Potomac 
River,  from  Savage  River  to  tide-water,  that  they  had  erected  locks 
at  the  Little  Falls,  and  made  a  canal  at  the  Great  Falls,  but  had  not 
completed  the  locks  thereat ;  whereupon  the  Legislature  authorized 
that  company  to  receive  tolls,  conceiving  that  their  great  scheme  of 
improvement,  a«  contemplated  by  the  charter,  had  been  so  far  ad- 
vanced, as  to  justify  the  grant  of  the  liberty  to  take  tolls.  And  the 
legislatures  of  the  two  States,  go  on  from  time  to  time,  Maryland, 
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for  the  period  of  twenty-nine  years,  in  extending  time  to  the  Poto- 
mac Company  to  complete  the  navigation  of  the  Potomac  River ; 
thereby  recognizing  the  mode  of  improvement  pnrsaed,  as  the  proper 
mode,  and  the  construction  pat  upon  the  law  as  the  true  one ;  and 
Virginia  has  even  gone  farther,  and  has  extended  the  time  for  thirty- 
six  years,  from  the  passage  of  the  law.  And  as  if  to  give  greater 
efiQcacy  to  what  has  been  done,  and  to  confirm,  if  it  wanted  confirma- 
tion, that  the  construction  was  strictly  according  to  the  charter, 
Maryland,  by  .her  law  of  1802,  ch.  84,  declared  "that  the  object 
contemplated  by  the  Act  of  Assembly,  for  establishing  a  com- 
i*y*t  pany  for  opening  and  extending  the  navigation  of  the 
*  ••'  •River  Potomac  had  been  accomplished."  Again,  in  the 
Act  of  1786,  extending  the  time  to  the  company  for  completing 
the  navigation,  the  Legislature  declare  that  their  reason  for  the 
enactment  of  the  law  wa^s,  ^'  that  the  two  last  summers  had  been  so 
unfavorable  to  the  work  of  making  and  improving  the  navigation 
above  the  Great  Falls,  in  the  Potomac  River."  We  may  easily 
imagine  how  much  the  occurrence  of  freshets  in  the  river  would  in- 
terfere with  the  works  of  a  company  which  had  to  make  the  river 
navigable  in  dry  seasons,  by  clearing  out  obstructions;  but  if  their 
business  and  duty  had  been  to  make  a  continuous  canal,  there  must 
have  been  the  occurrence  of  two  very  unusual  and  extraordinary 
summers  to  have  been  pronounced  by  Legislature  so  very  unfavora- 
ble to  the  digging  and  construction  of  a  canal.  The  Act  of  1790,  ch. 
t35,  which  authorized  the  company  to  apply  the  tolls  received  for  the 
improvement  of  the  branches  of  the  river  above  Seneca,  contains 
this  provision,  '^  Provided  that  no  such  application  shall  be  ma<le 
until  the  main  river,  from  tide-water,  is  cleared  to  Fort  Cumberland." 
Here  the  main  river  is  spoken  of.  It  is  to  l>e  made  navigable,  not 
by  a  continuous  canal,  but  by  being  itself  cleared.  And  by  an  Act 
passed  in  the  year  1814,  being  a  supplement  to  the  charter,  power 
was  given  to  the  Potomac  Company  to  acquire  lands  contiguous  to 
the  canals  and  locks  on  the  river,  by  purchase,  compromise  and  ex- 
change, but  with  the  proviso,  ^'  that  the  said  company  shall  not,  at 
any  time,  hold  more  than  oue  thousand  acres  of  land  in  this  State.'^ 
Notwithstanding  the  general  power  to  purchase  land  contiguous  to 
their  canals,  all  the  land  they  are  to  hold,  both  that  which  is  occu- 
pied by  their  canals,  and  such  as  they  should  purchase  contiguous 
to  them,  was  not  to  exceed  one  thousand  acres.  With  this  express 
limitation,  who  will  or  can  say,  that  it  ever  was  intended  to  grant 
any  power  to  make  a  continuous  canal  from  tide-water  to  the  highest 
practicable  point  on  the  north  branch,  a  distance  of  from  one  hun- 
dred and  twenty  to  one  hundred  and  fifty  miles,  and  considerably 
more,  •following  the  sinuosities  of  the  river.  A  moment's 
"^  calculation  will  show,  that  instead  of  being  able  to  purchase 
any  land  contiguous  to  their  canals  and  locks,  one  thousand  aeres^ 
the  extent  of  their  power  to  hold,  would  have  been  exhausted  before 
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they  oonld  have  reached  half  the  distance  from  tide-water  west- 
wardly,  with  a  continuoas  canal. 

Thus,  whether  we  look  to  the  charter  itself,  or  to  the  practice,  acts> 
aud  understandings  of  the  parties  ander  it,  its  exposition  is  freed 
from  all  doubt ;  and  clearly,  there  was  at  no  time  power  to  make  a 
continuous  canal,  and  it  was  never  so  thought,  or  understood,  by  the 
}>artie8  or  either  of  them. 

The  right  of  the  Potomac  Company  to  condemn  lands  has  long 
since  ceased,  not  by  any  forfeiture  of  its  charter,  but  by  limitation  of 
time.  Id  speaking  of  this  limitation,  it  is  only  meant  to  refer  to  the 
right  of  condemnation  along  the  disi>uted  aud  contested  territory. 
It  maj  still  possess  the  right  to  condemn  land,  from  the  Town  of 
Camberland  to  the  highest  place  to  which  navigation  is  practicable, 
on  the  north  branch  of  the  river,  unless  the  company  accepted  some 
of  Che  amendments  of  the  charter;  for  between  those  two  designated 
points  there  seems  to  have  been  no  limitation  of  time  in  the  original 
law  with  regard  to  its  powers  in  this  respect.  But  from  the  Town  of 
Cumberland  to  tide-water,  Maryland  had  bound  her  to  complete  her 
works  by  the  1st  January,  1813,  from  Great  Falls  to  the  Town  of 
Cumberland,  under  the  following  penalty,  <Hhat  it  should  not  be  en- 
titled to  any  benefit,  privilege,  or  advantage  under  her  chalter,  and 
from  the  Great  Falls  to  tide-water,  under  the  penalty  of  a  forfeiture 
of  all  her  rights  to  tolls,  and  all  her  preferences  to  a  navigation  of  the 
river.''  And  it  was  under  the  same  obligations,  and  liable  to  the 
same  penalties  under  the  Virginia  charter,  except  that,  by  that,  and 
its  supplements,  it  had  the  time  extended  until  the  1st  January, 
1820.  Kow  it  so  happens,  that  the  very  portion  of  the  river,  and  its 
contiguous  country,  now  in  litigation,  from  the  Town  of  Cumberland 
to  the  Great  Falls,  is  the  subject  of  this  limitation.  Whether  the 
right  to  condemnation  still  continued  *  in  the  company,  higher  .  ^y  • 
np  than  Fort  Cuml>erland,  we  are  consequently  not  concerned  ■■  •  ^ 
to  inquire. 

The  coDtinuation  of  the  company,  notwithstanding  the  limitation 
of  time,  for  the  exercise  of  its  ordinary  franchises,  even  if  it  had  not 
<^fflpleted  its  object,  there  never  having  been  any  process  in  a  legal 
tribunal  for  vacating  its  charter,  is  not  the  question  presented  for 
consideration;  but  the  question  is  this,  could  that  company,  after 
the  time  limited,  exercise  its  extraordinary  power  of  condemning 
laud,  whether  its  works  were  or  not  completed. 

The  power  of  condemning  land,  and  appropriating  it  for  the  use  of 
the  company,  was  a  high  attribute  of  sovereignty,  was  in  derogation 
ofthe  rights  of  the  citizens,  and  ought  to  be  construed  rigidly,  and 
made  subject,  in  the  strictest  degree,  to  all  the  limitations  imposed 
a))on  it  by  the  sovereign  power ;  and  denying  to  it  this  power,  when 
the  question  comes  collat-erally,  or  incidentally  into  litigation,  in  a 
Court  of  justice,  in  no  manner  affects  the  common  and  ordinary  fran- 
chises  of  the  corporation,  but  leaves  them  all  subsisting,  to  be  exer- 
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cised  in  their  accustomed  mode,  until  there  shall  be  a  regular  judi- 
cial forfeiture,  while  at  the  same  time,  every  citizen  has  it  in  his 
power  to  guard  himself  against  the  illegal  seizure  and  appropriation 
of  his  land,  and  is  not  called  upon  to  solicit  the  intervention  of  the 
sovereign  power  to  establish  the  fact  of  a  forfeiture  of  franchises, 
before  he  could  hope  for  a  vindication  of  his  rights. 

We  accordingly  see  the  parties  to  this  grant  constantly  acting  upon 
this  principle.  The  Potomac  Company  never  seeking  the  passage  of 
laws  denying  the  right  to  have  their  charter  forfeited,  but  asking  time 
to  extend  their  works  in  the  mode  pointed  out  by  the  laws,  and  neither 
the  company,  nor  the  Legislature,  ever  looked  back  to  periods  of 
time  which  had  elapsed,  not  covered  by  any  of  the  laws  extending 
the  time,  but  always  forward  to  the  exercise  of  those  powers  con- 
ferred bytheir  charter,  which  would  be  necessary  to  enable  them  to 
complete  the  work  they  had  undertaken. 

•  If  the  company  failed  to  complete  her  works  from  the 
"^  Great  Falls  to  Cumberland,  in  the  language  of  the  17th  section, 
she  was  no  longer  entitled  to  her  privileges,  one  of  which  was,  the 
purchase  and  condemnation  of  land  within  those  limits;  and  a  title, 
either  by  the  one  mode  or  the  other,  would  have  been  just  as  unavail- 
able, as  it  would  have  been,  had  the  charter  declared,  that  the  title 
acquired  at  such  a  time,  and  under  such  circumstances,  should  be  void, 
and  the  company  might  at  all  times  have  been  restrained  by  a  Court 
of  equitable  jurisdiction,  from  the  acquisition  of  title  by  such  means, 
after  the  time  limited  by  the  law,  had  elapsed. 

And  if  filie  had  on  the  contrary,  completed  all  the  objects  in  the 
eontemplation  of  the  Legislature  by  that  charter,  within  those  desig- 
nated points,  it  cannot  be  contested,  with  success,  that  they  never- 
theless still  retained  the  power  of  condemning  lands. 

That  these  works  had  been  completed  in  view  of  all  parties,  is  not 
to  be  disputed  against  a  clear  legislative  declaration  to  that  effect. 
The  original  charter  only  authorized  the  exaction  of  tolls,  upon  their 
completing  the  extension  of  the  navigation  from  Cumberland  to  the 
Great  Falls,  and  from  those  falls  to  tide- water.  In  1802,  ch.  84,  the 
Legislature  of  Maryland  passed  a  law  with  the  following  preamble : — 
"  Whereas  the  object  contemplated  by  the  Act  of  Assembly,  for 
establishing  a  company  for  opening  and  extending  the  navigation  of 
the  River  Potomac,  has  been  accomplished," — and  then  enacted,  that 
she  should  take  the  tolls  as  originally  prescribed,  thereby  recognizing 
in  the  fullest  and  clearest  manner,  the  entire  completion  of  the  work, 
at  least  within  the  designated  points.  To  fulfil  its  engagement  then 
to  the  public,  the  Potomac  Company  had  nothing  further  to  do,  for 
she  had  the  declaration  of  the  highest  functionaries  of  the  State, 
that  she  had  performed  them.  The  Act  of  1809,  further  extending 
the  time,  furnishes  no  argument  against  this  view,  because,  although 
the  company  had  completed  her  work,  she  may  have  desired  the  re- 
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establisbmeDt  of  her  former  powers,  which  are  by  this  law  ^  ^^ 
*  admitted  to  have  expired,  for  the  purpose  of  rendering  more  *  •  ■ 
perfect  her  works,  for  her  own  profit  and  advantage. 

If  then  she  had  completed  all  the  works  assigned  her  by  the 
charter  to  perform,  for  what  purpose  should  the  law  repose  in  her, 
for  an  indefinite  period,  the  power  to  condemn  lands,  or  why  should 
she  retain  those  powers  for  a  moment  beyond  the  period  assigned? 

For  what  purpose  was  the  power  to  condemn,  granted  f  The  11th 
section  informs  us — ^'  And  whereas  it  is  necessary  for  the  making 
the  said  canals,  locks,  and  other  works,  that  a  provision  should  be 
made  for  condemning  a  quantity  of  land  for  the  purpose  " — thei^fore 
the  power  is  given. 

Now,  if  all  the  canals,  locks,  and  other  works,  are  made  and  com- 
pleted, and  we  have  the  legislative  declaration  that  this  was  done, 
where  the  necessity  for  the  existence  of  the  power,  and  did  it  not, 
by  the  terms  of  the  grant  expire  with  the  accomplishment  of  that, 
which  it  was  intended  to  effect  T  Argument  cannot  make  this 
proposition  plainer,  or  carry  greater  conviction  to  the  mind  of  its 
troth,  than  its  mere  statement. 

But  it  is  said,  the  company  had  a  right  to  adopt  one  mode  of  im- 
provement, then  abandon  it,  and  commence,  and  prosecute  another. 
That  she  might  make  canals  where  none  were  made  before — let  this 
be  admitted.  Still  she  must  execute  all  these  powers  within  the 
limited  time  prescribed  by  the  charter,  otherwise,  she  is  transcend- 
ing the  powers  granted. 

It  therefore  appears,  that  the  Potomac  Company,  having  no  powers 
at  the  date  of  her  assignment,  to  make  a  continuous  canal,  or  to  con- 
demn land,  could  confer  no  rights  or  privileges  to  the  Canal  Company, 
its  assignee,  which  could  give  it  a  priority  over  the  rail  road,  or  any 
right  against  that  company,  which  only  takes  the  unoccupied  margin 
of  the  river. 

The  Canal  Company,  possessing  no  derivative  rights  to  priority 
over  the  Rail  Road  Company,  as  we  have  see^,  •  plants  herself  -  ^^ 
upon  her  own  original  charter,  and  claims,  that  it  gives  her  a  *  •  ^ 
precedence. 

This  brings  us  to  the  consideration  of  the  original  rights  of  the 
company. 

This  claim,  it  is  said,  is  fully  supported,  whether  the  Canal  Com- 
pany be  considered  as  obtaining  her  grant  from  the  State  of  Mary- 
land alone,  or  from  the  United  States,  Virginia,  and  Maryland. 

These  claims  will  be  separately  examined. 

Let  as  first  suppose  the  grant  to  be  from  Maryland  alone,  unaf- 
fected by  any  compact  with  other  States. 

At  what  time  did  the  law  of  Maryland  go  into  operation  ?  At 
what  time  was  the  Canal  Company  incorporated  I  To  what  period 
had  it  relation  ? 
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After  having  severally  examined  these  qaestions,  for  the  purpose 
of  fixing  a  day,  on  which  the  rights  of  the  Canal  Company  camA 
into  being,  it  is  proposed,  to  examine  the  coarse  of  Maryland  legis- 
lation, anterior  to  the  date  which  shall  be  thus  ascertained,  and  to , 
determine  it«  charaeter  and  validity,  as  affecting  the  rights  and 
interests  of  the  parties. 
1.  At  what  time  did  the  law  of  Maryland  go  into  operation  f 
The  State  of  Virginia,  in  her  first  law,  by  its  21st  section,  had 
reserved  to  the  States,  the  right  within  their  respective  territories, 
of  tapping  the  canal  by  any  canal  they  might  think  proper  to  con- 
struct ;  and  had  made  her  whole  Act  to  depend  upon  the  following 
proviso :  ^'  Provided  that  before  this  Act  shall  take  effect,  the  Con- 
gress of  the  United  States,  shall  authorize  the  States  of  Maryland 
and  Virginia,  or  either  of  them,  to  take  and  continue  a  canal  from 
any  point  of  the  above  named  canal,  or  the  termination  thereof, 
through  the  territory  of  the  District  of  Columbia,  or  any  part  thereof, 
to  the  territory  of  the  said  States,  or  either  of  them,  in  any  direction 
they  may  deem  proper,  upon  the  same  terms  and  conditions,  and 
with  all  the  rights,  privileges,  and  powers  of  every  kind  whatsoever, 
that  the  company  have,  to  make  the  Chesapeake  and  Ohio  Canal," 
with  *  this  additional  proviso :  ^^that  in  taking  or  extending  sach 
-^ '  "^  lateral  canals  through  the  District  of  Columbia,  no  imped- 
iment or  injury  should  be  done  to  the  navigation  of  the  Chesapeake 
and  Ohio  Canal;  and  the  State  of  Maryland,  in  conforming  and 
assenting  to  the  Act  of  the  State  of  Virginia,  added  this  express 
condition  to  her  law,  ^' that  the  Act  of  Congress,  contemplated  by 
the  21st  section  of  the  Virginia  Act,  shall  provide  some  safe  and 
practicable  mode,  whereby  such  lateral  canals  may  be  secured  to  the 
State  of  Maryland,  and  whereby,  also,  it  may  be  determined  whether 
such  lateral  canals  will  injure  the  said  Chesapeake  and  Ohio  Canal, 
within  the  meaning  and  intention  of  the  21st  section  of  the  Virginia 
Act."  On  the  3d  of  March,  1828,  Congress  assented  to  the  Act  of 
Virginia,  and  enacted  as  follows :  ^'  should  the  State  of  Maryland  or 
Virginia  desire,  at  any  time,  to  avail  itself  of  the  right  secured  to  it 
by  the  21st  section  of  the  Act  aforesaid,  to  take  and  contimie  a  canal 
from  any  point  of  the  Chesapeake  and  Ohio  Canal,  to  any  other 
point  within  the  territory  of  the  District  of  Columbia,  or  through  the 
same,  on  application  to  the  President  of  the  United  States  by  the 
Executive  of  the  State,  the  President  is  authorized,  and  empowered, 
to  depute  three  skilful  commissioners  of  the  United  States'  corps  of 
engineers,  to  survey  and  examiue  so  much  of  the  route  of  such  canal 
as  may  affect,  in  any  manner,  the  navigation  of  the  Chesapeake  and 
Ohio  Canal.  The  said  commissioners  shall  ascertain,  iis  far  as  prac- 
ticable, whether  the  canal  proposed  to  be  constructed,  will  injure  or 
imi>ede  the  navigation  of  the  Chesapeake  and  Ohio  Canal,  and  re- 
port to  the  President,  the  facts  and  reasons  upon  which  they  may 
ground  their  judgment  thereupon,  which  report  shall  be  submitted  to 
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Congress  at  the  session  next  ensoiDg  the  date  thereof,  for  their 
decision  thereon ;  and  if  Congress  shall  be  of  opinion,  that  the  said 
Canal  may  be  cut  in  the  manner  proposed,  as  aforesaid,  without  im- 
peding or  injuring  the  navigation  of  the  Chesapeake  and  Ohio 
Canal,  the  same  shall  be  conclusive  thereon." 

•  It  is  perfectly  apparent,  that  the  condition  above  required  - 
by  Maryland,  was  not  fulfilled  by  this  Act  of  Congress,  for,  *  ^^ 
although  she  had  generally,  given  her  assent  to  the  law  of  Virginia, 
she  had  coupled  that  assent  with  a  provision,  which,  at  all  times, 
left  it  in  the  power  of  either  branch  of  Congress,  or  the  Executive,  to 
prevent  either  Maryland,  or  Virginia,  from  conducting  a  canal 
throQgh  the  District  of  Columbia;  for  whether  it  was  at  any  time  to 
be  made,  was  to  depend  upon  the  fact,  whether  in  the  judgment  of 
Congress  the  contemplated  canal  would  injure  or  impede  the  nav- 
igation of  the  main  canal;  which,  in  other  words,  was  an  entire 
reservation  to  herself,  of  granting,  or  refusing,  at  any  future  time, 
the  liberty  demanded  by  the  States  of  Maryland  and  Virginia, 
which,  instead  of  being  a  compliance  with  the  condition  demanded 
by  Maryland,  that  the  right  to  make  this  lateral  canal  through  the 
District,  should  be  secured  to  her,  was  a  direct  negation  of  it.  For, 
how  could  that  right  be  said,  in  any  manner,  to  be  secured,  which 
was  to  depend  upon  the  judgment  of  one  of  the  parties.  Maryland, 
certainly  never  meant  to  submit  her  right,  to  tap  the  canal  in  the 
District,  to  either  branch  of  the  Government,  but  expressly  desired 
that  Congress  should  secure  it.  How  secure  itf  Why  place  it 
beyond  the  power  of  any  one  branch  of  the  United  States'  Govern- 
ment to  impede,  obstruct,  or  prevent  her  right  f  It  is  apparent, 
that  Maryland  did  not  consider  the  Act  of  March,  1825,  passed  by 
Congress,  as  a  fulfilment  of  her  prescribed  condition,  for  upwards  of 
a  year  after  the  Act  of  Congress  was  passed,  that  State  incorporated 
a  company  by  the  name  of  the  Maryland  Canal  Company,  with 
powers  to  make  a  canal  through  the  District,  from  the  Chesapeake 
and  Ohio  Canal  to  Baltimore,  and  by  the  same  law,  authorized  the 
sabscnption  of  5,000  shares  in  the  Chesapeake  and  Ohio  Canal  Com- 
pany, but  she  made  that  subscription  dependent  upon  the  following 
condition :  <<  that  Congress  should  enact  a  law  expressly  securing  to 
the  State  of  Maryland,  and  to  any  company  incorporated 
*by  her,  the  right  to  take  and  continue  a  canal  from  any  ^^^ 
point  of  the  Chesapeake  and  Ohio  Canal,  through  the  territory  of 
Columbia,  or  any  other  part  thereof ;"  thereby  declaring  in  express 
terms,  that  Congress  had  never  theretofore  complied  with  the  con- 
dition, which  she  had  demanded,  of  securing  to  her,  the  fulfilment 
of  the  condition  upon  which  her  assent  to  the  Act  of  Virginia  had 
been  given;  (Act  of  1826,  ch.  211,  sec.  21,  an  Act  for  internal  im- 
provement;) and  insisting  on  au  express  recognition  of  it  before  her 
subscription  to  the  Canal  Company  should  be  valid.  It  is  true,  that 
at  the  same  session,  December,  1826,  at  which  the  above  demand 
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was  made  by  Maryland,  she  passed  a  supplement  to  the  canal 
charter,  which  in  its  first  section,  recited  that  the  Act  of  Virginia, 
had  been  assented  to  by  Maryland,  and  by  Congress.  And  it  is 
attempted  to  be  shown  from  this,  that  Maryland  had  recognized  the 
fulfilment,  by  Congress,  of  all  the  requisitions  of  her  charter.  But  it 
is  impossible  to  give  such  a  constioiction  to  the  words  '<  has  been 
assented  to  by  Congress,"  when  we  look  at  the  character  of  the  con- 
dition which  Maryland  prescribed ;  at  the  character  of  its  attempted 
fulfilment  by  Congress;  and  the  explicit  declaration  made  by  Mary- 
land at  the  same  session,  that  she  demanded  an  express  fulfilment  of 
her  condition.  The  words  above  adverted  to,  have  no  reference,  by 
any  just  construction,  to  the  fulfilment  of  the  condition,  but  only 
refer  to  the  general  assent  given  by  Congress  to  the  Act  of  Virginia, 
without  in  any  manner  alluding  to  the  compliance  of  Congress,  with 
the  conditions  which  she  had  prescribed.  And  in  confirmation  of 
this  idea,  we  find  that  Congress,  looking  to  the  demand  made  by 
Maryland,  on  the  23d  day  of  May,  1828,  and  not  until  then,  passed  a 
law  expressly  securing  to  Maryland,  the  right  which  she  had  de- 
manded, and  complying  with  the  condition  which  Maryland  had 
imposed  on  the  validity  of  her  charter.  Neither  the  condition  pre- 
scribed by  Maryland,  nor  Virginia,  had  been  complied  with  until 
that  period,  for  both  States  required  more  than  the  consent  of  Con- 
gross  to  their  Acts;  they  required  action  on  the  part  of  that 
18^  •body;  Virginia  demanded  that  she  should  be  authorized  by 
that  body  to  make  a  canal  through  the  District,  possessing  all  the 
powers  and  privileges  of  the  Chesapeake  and  Ohio  Canal  Company; 
and  Maryland  not  only  demanded  this,  but  insisted,  as  an  express 
condition  of  her  law,  that  Congress  should  secure  the  right.  Tet 
instead  of  doing  this,  although  she  had  in  general  terms  assented  to 
the  law  of  Virginia,  her  consent  became  qualified,  and  remained  qual- 
ified until  24th  May,  1828,  with  such  stipulations  in  regard  to  the 
exercise  of  the  right  as  to  confer  no  authority,  except  one  dependent 
ni>ou  the  judgment  and  opinion  of  a  future  Congress,  and  absolutely 
secured  nothing  to  Maryland. 

The  general  assent  given  by  the  Act  of  Congress,  of  3d  March, 
1825,  by  no  means  gratified  the  conditions  of  Virginia.  She  desired 
a  law  to  be  passed  by  Congress,  to  enable  her  to  make  a  lateral 
canal,  from  the  main  canal,  through  the  District,  to  her  limits.  Was 
this  done  T  Let  the  first  section  of  the  law  of  Congress  answer  this 
question.  ^^Be  it  enacted,  that  the  Act  of  Virginia  entitled,  an  Act 
incorporating  the  Chesapeake  and  Ohio  Canal  Company,  be,  and  the 
same  is  hereby  latified,  and  confirmed,  so  far  as  may  be  necessary 
for  the  purpose  of  enabling  any  company,  that  may  hereafter  be 
formed,  by  the  authority  of  the  said  Act  of  incorporation,  to  carry 
into  effect  the  provisions  hereof,  in  the  District  of  Columbia,  within 
the  exclusive  jurisdiction  of  the  United  States,  and  no  farther." 
Now,  this  assent  is  expressly  limited  to  the  right  of  the  Chesapeake 
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and  Ohio  Canal  CompaDj,  to  construct  a  canal.  Not  a  word  is  said 
or  intimated  as  to  the  right  of  Virginia,  to  make  a  lateral  canal 
through  the  District.  Indeed  this  section  was  not  intended  by  Con- 
gress, at  all,  to  have  any  reference  to  the  proposed  lateral  canal,  bat 
the  second  section  exclnsively  referred  to  it,  and  we  have  seen,  that 
it  was  no  law  authorizing  a  lateral  canal,  but  a  law  pointing  out  a 
mode  by  which  some  future  Congress,  possibly  might  see  fit  to 
aatborize  it. 

•  The  conditions  then  prescribed  by  the  States  of  Virginia  -  qq 
and  Maryland,  upon  which  they  had  chosen  to  make  their  ^^^ 
legislation  dependent,  were  never  complied  with  on  the  part  of  the 
United  States,  until  the  23d  May,  1828,  and  consequently,  on  that 
day,  her  law  had  validity  for  the  first  time. 

2.  At  what  time  was  the  Canal  Company  incorporated  f 

The  3d  section  of  the  charter  declares,  ^^  that  whenever  one-fourth, 
or  a  greater  part  of  the  capital  stock  of  6,000,000  of  dollars,  shall 
have  been  subscribed,  then  the  subscribers,  their  heirs  and  assigns, 
shall  be,  and  are  hereby  incorporated  into  a  company,  by  the  name 
of  the  Chesapeake  and  Ohio  Canal  Company." 

It  becomes  then  important,  for  the  purpose  of  fixing  the  date  of  the 
incorporation,  to  ascertain  at  what  period  91,500,000  of  the  capital 
stock  was  subscribed,  for  it  could  not,  by  the  express  terms  of  the 
grant,  until  that  time,  have  any  life  and  being,  for  any  purpose  what- 
ever. On  the  14th  November,  1827,  on  the  supposition,  that  the  con- 
ditions prescribed  by  Virginia  and  Maryland  had  been  complied  with 
by  the  United  States,  and  that  the  law  of  Maryland  had  conse- 
quently gone  into  operation,  books  were  opened  by  commissioners, 
and  the  sum  of  9416,900,  was  only  obtained  of  valid  subscriptions ; 
and  upon  the  24th  day  of  May,  1828,  only  9562,700,  were  subscribed 
by  persons,  or  corporate  bodies,  having  any  authority  whatever,  to 
subscribe.  It  is  true,  that  in  addition  to  those  sums,  the  corpora- 
tions of  Washington,  Alexandria,  and  Georgetown,  had  subscribed 
11,500,000,  but  those  subscriptions  were  entirely  invalid,  not  having 
been  authorized  by  either  of  their  charters,  and  within  the  meaning 
of  the  Act,  which  certainly  looks  solely  to  an  effective  subscription, 
were,  until  some  curative  law  was  passed,  absolute  nullities.  Such 
a  law  was  passed  by  Congress,  but  not  until  the  24th  day  of  May, 
1828,  at  which  period  of  time,  and  not  before,  the  amount  of  sub- 
scribed stock,  necessary  within  the  charter,  to  bring  the  company 
into  being,  was  obtained.  The  24th  day  of  May,  1828,  con- 
stitntes  •  the  day,  then,  of  the  actual  incorporation.  If  it  be  *^^ 
said,  that  the  Act  of  Congress,  of  that  day,  had  a  retroactive  opera- 
tion, and  gave  validity  to  the  subscriptions,  from  the  14th  Novem- 
ber, 1827,  the  day  on  which  they  were  made,  so  as  to  give  a  being 
to  the  corporation  on  that  day,  the  answer  is  obvious,  and  is  of  a 
two-fold  character.  Ist.  There  could  be  no  subscriptions  which 
could  give  life  to  a  corporation,  until  the  law  existed  creating  the 
9  4  a.  &  J. 
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corporation,  and  we  have  just  seen,  that  no  law  existed  on  the  14th 
November,  1827,  nor  at  any  period  before  the  23d  May,  1828,  for  it 
was  on  that  day,  that  the  Maryland  and  Virginia  Acts  went  into 
operation.  Congress  then,  for  the  first  time,  having  complied  with 
the  conditions,  upon  which  those  States  had  thought  proper  to  make 
their  laws  dependent.  And  2dly.  If  the  law  of  Maryland,  on  the 
14th  November,  1827,  had  been  an  effective  law,  the  Act  of  Con- 
gress validating  the  subscriptions,  could  have  no  other  retroactive 
operation,  than  as  against  the  municipal  corporations,  which  it 
would  bind  from  that  day ;  but  it  could  not  operate  retroactively, 
against  the  rights  of  third  persons,  or  bodies  corporate,  which 
had  come  into  existence,  and  been  vested,  in  the  intermediate  time, 
between  the  date  of  the  subscription,  and  the  date  of  its  validation, 
which  we  shall  hereafter  see,  would  be  the  effect  of  such  retrospec- 
tive action,  upon  the  interests  and  vested  rights  of  the  Bail  lioad 
Company,  and  its  effect  upon  the  legislative  power  of  Maryland,  would 
of  itself,  conclusively  show  that  such  a  doctrine  could  not  exist. 
The  charter  of  Maryland,  may  be  considered  as  a  mere  offer  to  in- 
corporate, and  until  the  offer  is  accepted,  according  to  her  intent 
in  making  the  offer,  she  may  recall  or  repeal  her  offer.  Thus,  she 
offers  to  incorporate,  if  a  sufficient  prescribed  number  of  subscribers 
accept.  No  valid  subscribers  within  the  intent  of  the  law  do  accept ; 
she  then  retains  the  power  to  recall  the  offered  grant.  Would  it  be 
within  the  power  of  Congress,  b^^  validating  those  invalid  subscrip- 
tions, to  render  null  and  void  all  intermediate  Acts  of  Maryland  t 
-  ^  _  By  what  provision  of  her  law,  has  she  •  thus  stripped  herself 
*^^  of  power?  It  is  to  be  found  no  where,  and  to  give  a  retro- 
active operation  to  the  law  of  Congress,  would  clearly  defeat  the 
intent  of  Maryland,  in  the  enactment  of  her  law.  If  this  validation 
is  to  have  this  effect,  it  must  be  sanctioned  by  Maryland  law.  A 
foreign  legislative  body  can  give  no  efficacy  to  that,  which  the 
domestic  law  condemns.  If  this  is  thought  to  be  correct,  and  it  is 
not  believed  to  be  susceptible  of  a  successful  denial,  the  Canal  Com- 
pany had  no  corporate  existence  until  the  24th  day  of  May,  1828. 

3d.  To  what  period  had  the  charter  of  the  Canal  Company  rela- 
tion? 

Does  it  date  its  right  and  powers  from  the  23d  May,  1828,  the  day 
on  which,  we  have  seen  the  charter  was  enacted!  from  the  day  on 
which  the  stock  was  subscribed,  according  to  the  requirements  of 
the  charter  ?  or  from  the  date  of  the  Maryland  Act  ? 

The  course  of  Maryland  legislation,  from  the  period  of  the  passage 
of  her  law,  on  the  31st  January,  1825,  until  the  Canal  Company  be- 
came incorporated  by  the  required  subscriptions,  and  by  the  entire 
fulfilment  of  the  conditions  upon  which  she  had  made  her  laws 
dependent,  are  not  meant  particularly  to  be  adverted  to  here.  They 
will  be  particularized,  and  commented  on,  hereafter.  It  will  be  suf- 
ficient, to  bear  in  mind  that  Maryland  had  incorporated  the  Rail 


CANAL  CO.  vs.  BAIL  BOAD  CO.— 4  G.  &  J.  131 

Boad  Company,  and  that  the  company  had,  anterior  to  the  23d  May, 
1828,  adopted  the  contested  route,  and  appropriated  considerable 
portions  of  it»  by  actual  surveys  and  locations. 

The  Legislature  of  Maryland,  upon  the  passage  of  her  law,  did  not 
profess  to  give,  or  grant  any  thing.  She  merely  declared,  that  she 
would  grant  a  charter  to  make  a  canal,  on  certain  conditions,  when- 
ever they  should  be  complied  with,  and  not  before.  It  was  a  mere 
offer  then,  on  her  part  to  the  public,  which  only  became  obligatory 
when  it  should  be  accepted,  and  nothing  more. 

*  Relation,  in  its  legal  application  to  deeds,  stands  on  intel-  ^  ^^ 
iigibie  principles,  and  is  meant  to  carry  into  effect  the  inten-  *^^ 
tion  of  parties,  by  giving  eflBcacy  to  such  instruments,  when  they 
woald  be,  otherwise,  without  the  intended  operation.  Apply  it  here, 
and  quite  a  different  result  is  produced ;  the  intention  of  the  par- 
ties  is  perverted ;  what  was  only  intended  ns  an  offer,  is  converted 
into  a  contract ;  that  which  was  intended,  and  by  express  terms,  to 
take  effect  at  some  distant  period,  when  the  terms  of  the  Act  should 
be  complied  with,  is  made  to  operate  against  intention,  immediately 
npon  the  passage  of  the  law.  l?he  doctrine  of  relation,  it  is  believed, 
has  never  been  held  to  subserve  such  a  purpose.  It  is  founded 
always  on  a  principle  of  equity,  and  is  a  fiction  of  law,  introduced 
for  the  attainment  of  justice,  and  to  prevent  circuity  of  action. 
Coarts  of  law  have  applied  it  to  uphold  an  equitable  claim,  against 
a  subsequent  legal  title.  As  in  the  case  of  certificates,  and  pay- 
ment of  comi^osition  money,  the  grant  is  made  to  relate  back  to  the 
date  of  the  certificate,  and  dates  the  transmission  of  the  legal  estate 
ftom  its  birth,  so  as  to  override,  and  defeat  all  intermediate  grants. 
Ib  this,  there  is  the  greatest  justice  and  reason,  for  what  could  be 
more  unjust  or  unreasonable,  than  to  permit  the  highest  and  clearest 
equity — an  equity  arising  from  the  payment  of  the  pm^chase  money, 
to  be  defeated  by  a  subsequent  grant,  merely  because  it  happened 
to  be  clothed  with  legal  solemnities.  But  in  the  case  before  the 
Court,  no  equity  grew  up  with  the  enactment  of  the  law,  to  be  pro- 
tected by  relation.  No  effective  act  was  done  under  the  statute, 
until  the  Bail  Boad  Company  had  obtained  a  legal  existence,  and 
had  given  to  itself  a  locality.  Not  only  was  no  effective  act  done, 
until  this  event  took  place,  but  nothing  of  any  kind  wa«  done  by 
^nj  one,  through  which  he  could,  by  any  possibility,  sustain  any 
injury.  For  what  purpose  thien,  it  may  be  emphatically  asked, 
should  the  doctrine  of  relation  be  called  in  ?  If  its  aid  is  sought, 
it  would  here  subvert  all  the  rules  upon  which  that  salutary  fiction 
of  law  has  been  established ;  it  would  defeat  •  legal  rights,  ^  ^ 
not  for  the  purpose  of  supporting  an  anterior  equity,  but  to  *^* 
give  a  subsequent  legal  right  the  preference. 

It  would  be  difiicult,  nay  impossible,  if  the  doctrine  of  relation 
does  exist,  and  is  applicable  in  the  case  of  offered  corporations,  to 
^y  what  would  be  the  limitation  to  it.    Twenty  years  could  be  no 
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bar,  for  although  that  furnishes  the  ordinary  presumption  a^rainst  a 
right,  yet  in  the  case  of  an  offered  corporation,  there  are  no  persons 
in  esse,  against  whom  the  presumption  could  operate.  The  right  only 
begins  to  exist,  when  a  sufficient  quantum  of  stock  is  subscribed,  and 
that  may  be  for  an  indefinite  period.  In  short,  the  only  possi- 
ble limitation  which  could  exist,  would  be  the  arrival  of  a  period, 
when  the  inexecution  of  the  law  might  give  rise  to  the  idea,  that  it 
had  become  obsolete,  which  would  in  truth  extend  it  to  an  indefinite 
period ;  for  Courts  of  justice,  it  is  believed,  would  hesitate  in  pro- 
nouncing, that  from  lapse  of  time  alone,  a  law  existing  in  the  statute 
book,  though  dormant,  and  unexecuted  through  the  whole  period, 
had  become  a  dead  letter. 

In  this  view  of  the  subject,  what  would  be  the  result  of  the  appli- 
cation of  the  doctrine  of  relation  to  a  subject  of  the  character  now 
before  the  Court  ?  An  example  will  illustrate  its  evil  consequences. 
A  law  passes  authorizing  the  formation  of  an  incorporated  company, 
to  make  a  canal  from  the  sources  of  the  Potomac  to  its  mouth.  It 
is  to  date  its  charter  from  the  time  its  capital  is  subscribed,  and  it 
has  imparted  to  it  the  eminent  domain  of  the  States  of  Virginia, 
Maryland,  and  the  United  States,  over  the  whole  country  watered  by 
it,  or  its  tributary  streams — a  district,  of  at  least  two  hundred  and 
fifty  miles  square,  extending  from  the  Chesapeake  to  the  Allegany^ 
and  from  the  highest  sources  of  the  Shenandoah  to  the  head  of  the 
Monocacy.  Nothing  is  done  to  bring  this  corporation  into  existence 
for  half  a  century.  Then  it  unexpectedly  springs  into  life.  What 
are  to  be  the  results  f  Is  it  to  overreach  and  defeat  all  interme- 
diately formed  canals,  rail  roads,  and  turnpikes ;  or  are  all  these  im- 
provements to  be  absolutely  terminated,  and  this  entire  region  thos 
^  ^^  *  condemned  to  forego  the  advantages  of  the  useful  progress 
'  ^^  of  legislation,  enlightened  by  the  advancement  of  science — 
and  for  what  purpose!  to  gratify  this  notion  of  relation,  which  was 
never,  even  in  the  dreams  of  its  framers,  considered  as  applying,  or 
at  all  referring  to  such  a  subject.  Besides,  its  deleterious  conse- 
quences to  a  whole  region  of  country,  its  effects  upon  legislative 
action,  would  be  novel  and  extraordinary. 

It  would  deny  to  the  Legislature,  in  the  absence  too  of  all  con- 
tract, its  ordinary  power,  that  of  enacting  and  repealing  laws,  and 
under  the  same  circumstances,  would  confide  to  one  legislative  body, 
the  power  of  binding  its  successors  to  abstain  from  all  beneficial  and 
wholesome  legislation.  No  principle  which  could  operate  this  re- 
sult, can  be  tenable. 

In  order  to  carry  back  the  rights  of  the  Canal  Company  to  the  date 
of  the  law,  without  regard  to  the  time  when  the  subscriptions  were 
obtained,  resort  is  had  to  abeyance,  difiering  from  relation,  not  in  its 
consequences,  but  in  the  mode  only  of  effecting  them. 

This  doctrine  of  abeyance,  like  relation,  is  a  fiction  of  law  insti- 
tuted to  subserve  the  purposes  of  justice,  and  to  carry  into  effect  the 
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.  :w»bes  and  intentions  of  the  grantor ;  and  has  hitherto,  only  been 
applied  to  estates  of  inheritance,  for  the  parpose  of  passing  over  the 
reversion  or  remainder  to  the  person  designed  to  take  it ;  as  in  the 
case  of  a  grant  to  A,  remainder  to  the  heirs  of  B,  B  being  still  My- 
iDg— or  of  preventing  the  falling  in  of  such  an  estate,  and  its  re-in- 
vestment  in  the  crown ;  as  in  the  case  of  the  grant  of  a  dignity,  when 
by  death  of  the  crown's  beneficiary,  there  exists  no  representative, 
capable,  by  the  grant,  of  taking  it;  the  right  is  held  in  abeyance, 
QDtil  some  one  is  in  esse,  capable  of  taking  it  by  succession,  accord- 
ing to  the  terms  of  the  original  grant.  Wherever  it  has  been  ap- 
plied, it  has  been  of  necessity.  It  is  said  in  3  Cruise  Dig.  232,  to  be 
a  doctrine  which  the  law  abhors,  and  a  very  distinguished  writer  on 
rtal  law,  as  regards  such  estates,  argues  against  its  existence  or  ne- 
cessity, altogether.  Feamcj  361.  •  Admitting  its  existence,  -  ^^ 
it  is  said,  in  1  Cm.  Dig.  71,  that  in  modem  times,  abeyance  is  ^^^ 
not  favored,  because  it  is  in  restraint  of  alienation ;  and  in  the  case 
of  Perin  and  Blake,  it  was  declared,  that  abeyance  ought  not  to  be 
extended,  because,  it  prejudices  the  public,  it  ties  up  property,  and 
leads  to  perpetuity.    Ear g.  Law  lyacts. 

The  application  of  the  doctrine  in  this  case,  would  be  within  none 
of  the  principles  which  gave  rise  to  it.  It  must  be  remembered,  that 
it  is  applied  only  in  cases  of  necessity.  Where  a  donor  selects,  as 
the  object  of  his  bounty,  a  person  not  in  esse,  having  parted  with  his 
estate,  there  exists  a  necessity,  that  it  should  exist,  to  vest  in  the 
donee,  when  he  comes  into  being  to  receive  it ;  there,  without  either 
supposing  the  fee  to  remain  in  the  donor  to  gratify  his  objects, 
which  would  be  against  the  grant,  or  that  it  is  in  nvMbuSj  the  inten- 
tions of  the  donor  must  be  defeated,  and  the  donee  could  never  take. 
But  here  the  sovereign  power  is  the  grantor,  which  can  impress  upon 
the  grant  any  powers  of  operation  which  it  pleases;  and  can  mould 
and  modify  it  against  all  technical  rules,  whenever  she  shall  please 
to  do  so.  She  might  have  pronounced,  that  the  franchise  should 
bear  date  from  the  law,  without  soliciting  the  aid  of  judicial  fictions 
to  establish  and  give  efficacy  to  her  intentions. 

We  have  seen  that  abeyance  was  introduced  to  give  efficacy  to 
estates,  according  to  the  intent  of  the  grantor ;  this  characteristic 
demonstrates  its  inapplicability  here.  The  State  never  thought  she 
had  parted  with  any  thing.  Unlike  the  grantor  or  donor,  who,  by 
the  words  of  the  grant  or  gift,  manifests  a  present  intention  to  part 
with  his  estate,  the  State  grants  nothing,  and  means  at  the  instant 
of  her  grant,  to  pass  no  right.  She  merely  declares,  that  on  the 
happening  of  some  contingency  in  future,  she  will  grant.  She 
holds  her  law  up,  as  an  offer  merely,  and  declares,  that  when  any  por- 
tion of  her  people  shall  accept  that  offer,  they  shall  have  certain 
powers  imparted  to  them,  and  meant  to  place  herself  in  no  different 
condition,  than  an  individual  would  *  be  placed  in,  who  would  ^  ^^ 
offer  to  contract  with  another,  and  who,  without  any  reserva-  -^  W 
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tion  of  right,  possesses  at  all  times  before  acceptance,  the  right  and 
power  to  withdraw  the  offer.  4  WJieat  228.  Now,  if  the  doctrine  of 
abeyance  is  applied,  the  State  is  held  to  her  offer  against  her  dear 
intent^  a  different  rule  is  meted  out  to  her,  from  that  which  woold 
be  applied  to  individual  contracts,  or  offers  to  contract,  and  there 
would  thus  be  an  utter  perversion  of  the  whole  doctrine. 

This  fiction,  like  all  other  legal  fictions,  originated  in  that  watch- 
ful anxiety  which  the  law  always  manifests  to  establish  justice.  Tet 
it  would  be  made  to  accomplish  injustice,  if  it  could  bind  the  Legis- 
lature against  its  clear  intent,  by  giving  efficacy  to  its  law,  as  a  grant 
from  its  first  offer,  when  according  to  its  express  terms,  it  was  only 
to  take  place  in  ftUurOy  and  that  on  a  possible  contingency. 

We  have  seen,  that  the  doctrine  of  abeyance  has,  even  in  its 
appropriate  sphere,  met  with  jjhe  disfavor  of  Courts  of  justice  in 
modem  times,  as  tending  to  perpetuities,  and  as  prejudicing  the  pub- 
lic. If  in  its  application  to  estates  of  inheritance,  it  has  this  obnox- 
ious tendency,  how  much  greater  would  be  its  evils,  when  applied  to 
legislative  power!  The  indelible,  constitutional  land-mark  of  legis- 
lative power,  is,  that  it  shall  pass  no  law  impairing  the  obligation  of 
contracts.  Yet  this  doctrine  of  abeyance  breaks  up  these  constitu- 
tional land  marks,  by  contracting  them  within  much  narrower  limits. 
And  it  says,  although  yon  make  no  contract,  yet  if  yon  offer  to  con- 
tract, you  shall  make  no  law  rescinding  the  offer.  Can  a  technical 
principle  of  law,  work  this  change  in  the  fundamental  law! 

We  have  seen,  that  abeyance  is  a  doctrine  not  favored,  and  which 
ought  not  to  be  extended,  as  it  prejudices  the  public.  Shall  we  ap- 
ply it  to  a  class  of  cases  new  in  their  character  f  To  cases  of  offered 
corporations,  when  its  consequences  are  such,  that  it  would,  mani- 
festly, greatly  impair  the  public  interests.  The  manner  in  which 
this  injury  may  be  thus  inflicted,  we  have  seen  in  examining  the 
101  *^ff^<^^  ^^  relation,  and  shall  not  again  advert  to  them,  ex- 
-^^-^  cept  to  remark,  that  its  establishment  in  such  cases,  mnst  in- 
fallibly lead  to  a  change  in  the  legislative  course  which  has  been 
adopted  since  the  Revolution.  The  public  interest  would  demand  it. 
For  offers  of  incorporation,  although  never  accepted,  would  be  a  nega- 
tive on  the  power  of  making  any  future,  actual  grant,  ii\  relation  to, 
or  interfering  with,  the  offer  made. 

But  it  is  supposed  that  Judge  Story,  in  the  case  of  the  Dartfnouth 
College  vs.  Woodwardj  4  Wheat  691,  has  recognized  this  doctrine  of 
abeyance,  with  all  its  incidents  and  appendages,  as  applicable  to 
corporations,  such  as  the  one  under  consideration,  and  the  following 
language  of  that  learned  Judge  is  relied  upon  tor  this  purpose: 
^'When  the  corporation  is  to  be  brought  into  existence  by  some 
future  act  of  the  corporators,  th6  franchises  remain  in  abeyance  until 
such  acts  are  done,  and  when  the  corporation  is  brought  into  life, 
the  franchises  instantly  attach  to  it.''  If  the  word  abeyance,  in  the 
above  extract,  was  used  in  its  technical  sense,  it  must  be  admitted 
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that  the  authority  of  the  dictum  goes  to  the  whole  extent  for  which 
it  has  been  cited ;  bat  it  is  apparent  from  all  the  reasoning  of  that 
officer,  that  he  used  the  word  '^  abeyance,"  not  in  its  technical,  but  in 
its  popular  sense,  and  as  synonymous  with  '^  suspension."  Taken  in 
this  sense,  it  is  entirely  legitimate,  and  consistent  with  reason  and 
aathority,  and  that  he  does  mean  so  to  use  it,  will  appear  by  what 
follows  in  the  same  paragraph  of  his  opinion.  He  was  endeavoring 
to  establish  the  principle  ^'  that  there  might  be  future  springing  con- 
tracts in  resfvect  to  persons  not  now  in  esse,^^  or  in  other  words,  that 
the  Legislature  might  offer  to  contract,  and  that  at  some  future 
time,  when  the  offer  was  accepted,  it  would  become  an  indissoluble 
contract,  clothed  with  constitutional  inviolability :  His  reasoning, 
which  goes  to  illustrate  his  meaning,  is  as  follows:  ^'If  the  Legisla- 
ture were  voluntarily  to  grant  land  in  fee  to  the  first  child  of  A,  to 
be  born  thereafter;  as  soon  as  such  child  should  be  bom,  the  estate 
would  vest  in  it.  •Would  it  be  contended  that  such  grant,  ^qo 
when  it  took  effect,  was  revocable,  and  not  an  executed  con-  *^'* 
tract  upon  the  acceptance  of  the  estate  1  Take  the  case  of  a  bank 
incorporated  for  a  limited  period,  upon  the  express  condition,  that  it 
shall  pay  out  of  its  corporate  funds,  a  certain  sum  as  the  considera- 
tion of  the  charter,  and  alter  the  corporation  is  organized,  a  payment 
is  duly  made  of  the  sum  out  of  the  corporate  funds ;  will  it  be  con- 
t-ended  that  there  is  not  a  subsisting  contract  between  the  govern- 
ment and  the  coriK)ration  by  the  matters  thus  arising  ex  post  factOj 
that  the  charter  shall  not  be  revoked  during  the  stipulated  period! 
Suppose  an  Act  declaring  that  all  persons  who  should  thereafter  pay 
into  the  public  treasury  a  stipulated  sum,  should  be  tenant  in  com- 
mon of  certain  lands  belonging  to  the  State,  in  certain  proportions. 
If  a  person  afterwards  born,  pays  the  stipulated  sum  into  the  trea- 
sury, is  it  less  a  contract  with  him  than  it  would  be  with  a  person  in 
me  at  the  time  the  Act  passed  f  Now  from  this  quotation  from 
the  opinion  of  the  learned  Judge,  it  will  be  perceived,  that  in  every 
case  by  him  cited,  he  impliedly  admits  the  legislative  power  to  mod- 
ify or  repeal  the  proposed  grant,  or  contract,  until  some  right  has 
vested  under  it,  or  until  something  has  been  done,  manifesting  the 
grantee's  consent,  and  he  selects  such  a  period  as  the  one  which 
places  what  the  Legislature  have  done  be^'ond  recall.  This  he  could 
not  have  done,  if  he  meant  anything  else  by  the  use  of  the  word 
^'abeyance,"  than  suspension;  for  bad  he  used  it  in  its  technical 
sense,  he  could  not  have  so  explicitly  admitted  that  they  were  liable 
to  recall  before  they  were  vested  or  accepted.  Indeed,  if  he  had 
used  the  term  abeyance  in  its  technical  sense,  they  would  have  been 
liable  to  recall  or  repeal  at  no  time  after  the  enactment ;.  but  the  offer 
would  have  been  invested  with  all  th^  sanctity  of  an  actual  grant. 

That  in  the  case  of  grants  to  pious  uses,  or  of  grants  in  the  nature 
of  a  dedication  to  public  uses,  the  doctrine  of  abeyance  is  permitted, 
does  not  aid  the  case  of  the  Canal  Company.    The  grant  is  neither 
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lOQ  for  the  one  purpose  nor  •  the  other.  Bat  is  a  mere  offer  to 
grant  to  a  joint  stock  company,  when  it  shall  be  formed,  cer- 
tain privileges,  with  the  right  to  take  tolls,  as  a  source  of  emolument 
to  the  company.  Who  enjoy  the  profits  of  this  company  f  Its  emol- 
uments are  to  be  forever  secured  to  the  stockholders.  But  the  canal 
when  completed  is  declared  to  be  a  public  highway,  it  is  still,  how- 
ever, subject  to  the  right  of  exacting  tolls  for  the  benefit  of  the  indi- 
vidual corporators,  which  strips  it  of  the  character  ascribed  to  it, 
that  of  a  dedication  to  public  uses.  The  preamble  of  the  charter  can- 
not relieve  it  from  the  difficult3%  '^  Whereas  the  completion  of  the 
work  will  be  of  great  advantage  to  the  people  of  this  and  the  neigh- 
boring States,  may  tend  to  produce  a  connected  navigation  between 
the  eastern  and  western  waters,  may  extend  internal  commerce  and 
personal  intercourse  between  the  two  great  sections  of  the  Union, 
and  may  tend  to  consolidate  and  perpetuate  the  vital  principles  of 
the  Union."  These  are  certainly  public  objects  of  great  importance. 
But  individuals  in  the  pursuit  of  private  emolument  and  gain,  may 
accomplish  works  of  great  benefit  to  the  public;  yet  it  would  be 
scarcely  allowable  to  say  that  they  had  therefore  dedicated  their  ser- 
vices to  the  public.  The  same  thing  may  be  effected  by  corporations, 
and  from  the  same  motives,  and  yet  where  they  are  stimulated  by 
tolls  to  accomplish  these  results,  who  would  say,  that  therefore,  their 
franchises  were  granted  as  a  dedication  to  public  uses  ?  In  the  year 
1810,  a  bank  wiis  incorporated  iii  the  Town  of  Elktou,  with  the  fol- 
lowing preamble :  '^  Whereas  it  is  the  opinion  of  this  General  Assem- 
bly, that  the  agricultural,  commercial  and  manufacturing  interests  of 
this  State  will  be  promoted  by  the  establishment  of  a  bank,  &;c." 
Now  here  are  great  public  objects  developed,  and  yet,  will  it  be  pre- 
tended that  the  bank  thus  established  was  a  dedication  to  public 
usesf  Yet  if  the  preamble  operates  this  result  in  the  canal  charter, 
it  must  also  do  it  in  the  case  of  the  bank.  But  reasoning  upon  this 
subject  is  unnecessary.  The  canal  charter  is  no  grant,  it  is  a  mere  offer ; 
^  ^  and  if  a  case  can  be  found  •  anywhere,  where  rights  were  de- 
^^^  cided  to  be  held  in  abeyance,  upon  a  mere  offer,  then  it  will 
be  time  enough  to  enter  into  a  more  minute  examination  of  this 
alleged  dedication  to  public  uses. 

The  case  of  the  Town  of  Pawlet  vs.  Clarlcj  9  Granch^  322,  was  no 
offer  to  grant,  but  a  grant  which  professed  upon  the  face  of  it  to  pass 
from  the  crown  six  miles  square  of  land,  and  all  its  right  and  title 
thereto ;  and  in  Lade  vs.  Shepherd^  2  Strange^  1049,  the  street  was 
actually  laid  out  and  dedicated  as  a  public  highway,  and  in  all  the 
cases  where  this  fiction  of  abeyance  has  been  applied,  the  grantor  has 
clearly  manifested  his  intention  to  part  with  his  interest  in  the  thing 
granted.  He  had  not  merely  proposed,  or  offered  to  do  so,  but  had 
actually,  by  apt  terms  granted  it,  and  the  grant  would  have  been 
prevented  from  its  intended  operation,  but  for  the  interposition  of 
this  principle. 
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Bat  apart  from  all  the  above  consideratioDs,  this  fiction  is  incapa- 
ble, in  the  nature  of  things,  of  application  to  the  franchises  of  a  cor- 
poration not  in  existence.  By  the  franchises  of  a  corporation  are 
meant,  those  rights  which  are  inseparably  incident  to  it  when  cre- 
ated, or  snch  rights  of  eminent  domain  as  the  sovereign  power  may 
impart  to  it.  The  corporation  is  the  principal,  the  franchises  are  in- 
cidents. The  one  is  the  substance,  the  other  the  shadow :  the  latter 
cannot  be  without  the  former.  As  well  might  it  be  said,  that  a  Court 
baron  could  exist  without  a  manor.  The  corporation,  in  the  case  of 
the  Canal  Company,  was  not  to  come  into  existence  until  a  fourth  of 
its  stock  was  subscribed,  nor  until  all  the  conditions  of  the  charter 
should  have  been  complied  with ;  as  it  was  not  in  being,  it  could 
have  no  incident ;  there  could  not  be  any  incidents  to  be  in  abeyance 
when  there  was  no  principal.  Existing  rights  may,  by  law,  be  placed 
in  abeyance,  but  nonentities  cannot  be  in  that  condition.  It  would 
require  the  famed  omnipotence  of  an  English  Parliament  to  give  life 
to  incidents  or  franchises,  and  put  them  in  abeyance,  before  the 
principal  or  corporation  was  created — when  the  inheritance  is  in 
*  abeyance,  although  intangible,  it  exists.  When  dignities  ..q. 
are  in  abeyance,  the  right  has  in  legal  contemplation  an  exist-  *^^ 
ence.  The  doctrine  would  be  perfectly  comprehensible,  if  it  could  be 
maintained  that  the  corporation  was  itself  in  abeyance,  for  then  its 
incidents  might  also  be  in  the  same  condition ;  but  when  the  law 
passes,  it  is  admitted  that  it  is  not  in  existence,  so  that  it  e>ould  be 
pat  in  abeyance ;  but  it  is  to  spring  into  life  after  the  law,  not  by  the 
law  itself,  but  by  the  conjoint  effect  of  the  law,  and  of  acts,  aliunde. 
To  avoid  this  diflScuIty,  it  is  supposed,  that  after  the  franchises  vest 
de  facto  by  the  creation  of  the  corporation,  by  a  kind  of  legal  magic, 
or  subtle  metaphysics,  there  is  a  coalescence  of  the  legislative  act, 
which  creates  the  corporation  and  its  franchises,  with  the  corporate 
act,  which  produces  a  party  capable  of  taking  the  benefit  of  the 
grant ;  and  that  the  franchise  relates  back  to  the  original  grant. 
Bat  it  cannot  be  perceived,  that  in  order  to  give  eflScacy  to  this 
grant,  it  is  necessary  to  resort  to  this  ingenious  system  of  reasoning. 
It  must  be  conceded,  that  there  may  be  future  springing  contracts 
with  persons  or  bodies  not  in  esse — is  it  necessary  to  give  them  valid- 
ity, to  say,  that  they  must  relate  to  the  first  proposition  or  oiler,  for 
the  date  of  their  creation  t  By  no  means.  They  take  their  date 
from  the  time  of  their  acceptance ;  because,  until  then,  it  is  no  con- 
tract. 4  WJieat  228.  This  is  the  case  in  ordinary  contracts,  and 
most  be  so  in  corporations ;  for  charters  are  compacts  between  the 
government  and  those  who  assume  to  act  under  them.  Nor  is  it 
necessary  to  resort  to  this  ingenious  refinement  to  account  for  the 
modus  operandi  of  the  offered  grant.  The  ofifer  takes  date  from  its 
acceptance,  and  the  franchises  remain  in  the  grantor  until  such  ac- 
ceptance, at  which  period  of  time  they  are  divested  by  the  ofi'ered 
terms  of  the  law,  and  vested  in  the  corporate  body ;  and  thus  re- 


138  CANAL  CO.  vs.  RAIL  ROAD  CO.— 4  G.  &  J. 

maiDing  in  the  grantor,  at  all  times  before  the  oiler  is  accepted,  they 
are  liable  to  be  actually  granted  to  others. 

If  there  be  any  truth  in  the  above  reasoning,  neither  the  doctrinea 
■  of  relation  nor  abeyance  apply  to  this  grant,  and  •  consequently 
*^"  it  must  look  for  the  first  existence  of  its  powers  to  the  date  of 
its  incorporation,  which  period  is  to  be  ascertained  in  the  words  of 
the  law,  ^'  when  one-fourth  of  its  capital  shall  have  been  subscribed," 
which  we  have  seen  never  did  take  place  until  the  24th  day  of  May, 
1828. 

3.  It  is  now  proposed  to  examine  the  course  of  Maryland  legisla- 
tion in  matters  which  may  effect  this  company,  from  the  date  of  her 
first  law  in  relation  to  it ;  and  to  determine  its  character  and  validity 
as  affecting  the  rights  and  interests  of  the  parties  to  this  contro- 
versy. In  doing  this,  it  may  become  necessary  occasionally  to  advert 
to  some  proceedings  under  these  laws. 

On  the  28th  February,  1827,  a  charter  was  offered  to  the  Rail  Bead 
Company.  On  the  31st  March,  1827,  it  became  incorporated;  the 
quantity  of  stock  demanded  by  the  charter,  as  preliminary  to  her 
incorporation,  having  been  subscribed.  Thus,  the  Rail  Road  Com- 
pany was  an  actual  incorporated  body  nearly  eight  months  l)efore 
even  an  effort  was  made  by  the  Canal  Company  to  become  incorpo- 
rated, by  obtaining  subscribers  to  one-fourth  of  her  capital;  for  it 
was  not  until  the  14th  November,  1827,  that  the  latter  company  made 
any  attempt  to  give  existence  to  her  charter,  and  then  we  have  seen 
that  the  attempt  was  unavailing,  the  subscribers  to  the  extent  de- 
manded by  the  law  having  no  authority  to  subscribe.  And  a  period 
of  nearly  fourteen  months  elapsed  from  the  time  of  the  incorporation 
of  the  rail  road  before  the  Canal  Company  was  incorporated ;  which 
never  took  place,  as  we  have  seen,  until  the  24th  of  May,  1828.  An- 
terior to  this  period,  the  Rail  Road  Company  was  not  only  incorpo- 
rated, but  had  selected  the  very  route  in  controversy,  and  had  appro- 
priated the  greater  part  of  it  by  obtaining  conveyances  for  some 
portions,  and  agreements  for  the  transfers  of  other  parts,  and  actu- 
ally causing  locations  and  surveys  to  be  made.  On  the  3d  of  March, 
1828,  Maryland,  by  a  supplement  to  the  Act  for  the  promotion  of  in- 
ternal improvement,  passed  the  following  enactment :  ^^Beit  enacted 
i  o»y  *^**  ^^^  treasurer  of  the  Western  •  Shore  be,  and  he  is  hereby 
*^  •  authorized  and  directed  to  subscribe  for  and  on  behalf  of  the 
State  of  Maryland  for  five  thousand  shares  of  stock,"  with  the  fol- 
lowing proviso:  ^^ Provided,  that  the  said  company  shall  agree  so  to 
locate  said  road,  that  it  shall  go  to,  or  strike  the  Potomac  River  at 
some  point  between  the  mouth  of  Monocacy  River  and  the  Town  of 
Cumberland,  in  Allegany,  and  that  it  shall  go  into  Washington, 
Frederick,  and  Allegany  Counties."  Which  provision  we  have  here- 
tofore seen  the  Rail  Road  Company  adopted  by  causing  her  route  to 
strike  the  River  Potomac  at  the  Point  of  Rocks  above  the  mouth  of 
the  Monocacy,  and  designating  her  route  towards  the  Town  of  Cum- 
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berland,  on  the  margiD  of  the  Potomac  River,  throagh  the  Counties 
of  WasbiDgton,  Frederick  aod  Allegany.  All  these  laws  were 
enacted,  and  these  proceedings  had,  before  the  Canal  Company  was 
incorporated ;  and  when  it  was  not  known,  and  coald  not  be  known^ 
whether  she  ever  would  be  incorporated.  For  then  it  was  uncertain 
whether  the  necessary  quantity  of  stock  would  be  taken  by  valid 
sabscribers,  and  whether  the  Act  of  Maryland  would  ever  go  into 
operation  by  a  compliance  by  the  United  States  with  the  conditions 
npon  which  Maryland  had  made  her  Act  dependent,  that  is  authoriz- 
ing Maryland  to  make  a  lateral  canal  through  the  District  of  Colum- 
bia, and  directing  some  safe  mode  by  which  the  right  should  be  se- 
cured to  her. 

Now,  if  the  view  already  taken  be  correct,  that  the  company  was 
not  incorporated  until  the  24th  May,  1828,  and  that  the  Maryland 
law,  by  its  express  conditions,  never  became  an  operative  law  until 
the  23d  May,  1828;  it  is  undeniably  certain,  that  the  grant  to  the 
Bail  Boad  Company,  not  only  in  it<B  general  terms,  was  a  valid  grant, 
bnt  would  have  been  equally  valid  had  the  General  Assembly  of 
Maryland,  in  the  chartef  of  the  Rail  Road  Company  itself,  desig- 
nated the  very  route  in  controversy,  and  that  all  the  acts  of  the 
Bail  Boad  Company  designating  and  selecting  this  contested  ground 
are  entitled  to  protection  as  prior  vested  rights  under  her  grant^ 
which  in  this  view  would  be  •  anterior  to  the  rights  of  the  -  ^^ 
Canal  Company,  and  therefore  entitled  to  priority  and  protec-  *^^ 
tion.  These  positions  are  asserted  on  the  hypothesis,  that  until  the 
grant  of  the  Canal  Company  was  perfected  by  acceptance,  it  was 
always  within  the  competency  pf  the  Legislature  to  repeal  or  modify 
her  offered  charter,  or  to  grant  rights  and  franchises  inconsistent 
with  the  offered  grants,  remaining  unaccepted,  or  which  may  become 
w  in  their  ordinary  and  legitimate  exercise. 

All  grants  offered  merely  to  existing  or  non-existing  bodies,  or  to 
persons  in  esse  or  not  esse,  are  liable  to  be  resumed  at  the  will  of  the 
power  or  sovereign  offering  the  grant  at  any  time  before  acceptance, 
and  to  be  re-granted  to  other  and  different  individuals.  I  do  not,  it 
is  perceived,  here  speak  of  those  cases  where  there  exists  a  present 
intention  to  grant,  and  where  the  instrument  purports  on  its  face  to 
be  a  grant  to  pious  or  public  uses ;  and  where  such  instruments  are 
upheld  against  the  general  rule  of  law,  that  there  must  be  a  grantee, 
aa  well  as  a  grantor,  or  a  earpus  to  be  granted,  and  which  are  held 
an  extinguishment  of  the  grantor's  right  in  the  thing  granted,  and 
constitute  exceptions  to  the  general  rule,  but  as  will  be  perceived,  of 
mere  offers  to  grant — such  offers  (and  all  charters  like  the  canal 
charter  are  offers  merely,)  are  not  contracts  which  cannot  be  violated 
or  impaired  by  any  kind  of  legislation.  Any  body  of  men,  therefore^ 
^ho  shall  become  corporations  under  such  offer,  take  and  accept  it, 
subject  to  the  known  power  of  the  Legislature,  by  an  Act  anterior  to 
SQch  acceptance  to  modify  it,  and  can  only  hold  it  subject  to  such 
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modification ;  or  if  the  offer  have  been  repealed,  the  acceptance  is  a 
nnllity,  and  confers  no  rights.  Such  is  the  settled  and  undoubted 
law  in  private  contracts,  and  the  reasons  which  demands  its  applica- 
tion to  grants  from  the  public,  are  of  a  much  more  weighty  and  im- 
perious character,  as  we  have  heretofore  seen.  That  there  may  be 
future  springing  contracts,  which  do  not  take  effect  instanisr,  bat 
100  ^^^^  "P  ^^^  become  binding  upon  the  happening  of  *8ome 
IWI  fnture  event  or  contingency,  is  not  attempted  to  be  denied,  or 
the  principle  at  all  impaired.  But  until  that  event  or  contingency 
does  happen,  (I  Rj3eak  of  cases  where  no  interest  has  or  could  vest,) 
it  is  insisted  that  the  proffered  contract  is  liable  to  a  partial  or  total 
recall.  It  could  not,  for  example,  be  denied,  that  a  grant  to  the 
unborn  son  of  A  might  at  any  time  before  the  grant  had  vested  by 
the  birth  of  the  grantee,  be  entirely  abrogated.  Nor  could  it  be 
doubted  that  the  grant  of  lands  by  the  Legislature  to  any  citizens  of 
the  State  who  should  do  certain  acts,  could  be  resumed  before  any 
citizen  had  actually  entered  into  a  contract  with  the  State  by  the 
performance  of  the  act.  It  is  equally  clear  that  all  the  rights  pro- 
posed to  be  granted  by  the  canal  charter  were  liable  to  the  Uke  re- 
sumption at  any  time  before  that  charter  went  into  legal  operation 
according  to  its  terms.  And  these  rights  were  all  resumed  and  re- 
granted  by  the  State ;  or  at  least  rights  and  franchises  were  granted 
by  the  State  to  the  Bail  Boad  Company  of  so  general  and  compre- 
hensive a  character — the  power  to  construct  a  road  in  any  direction, 
from  Baltimore  to  the  Ohio,  that  in  their  rightful  exercise  they  be- 
came inconsistent  with  the  offered  rights  proposed  to  be  granted  to 
the  Canal  Company.  And  these  rights  had  actually  vested  by  grant 
and  selection  before  the  Canal  Company  had  come  into  being,  nor 
would  the  principle  be  at  all  altered  by  so  construing  the  offered 
grant  to  the  Canal  Company,  as  to  give  it  a  special  and  designated 
location  along  the  valley  of  the  Potomac,  or  to  make  it  still  stronger, 
along  the  left  bank  of  the  Potomac ;  for  the  grant  is  still  but  an 
offered,  unaccepted  grant,  and  the  anterior  accepted  grant  to  the 
rail  road  being  general,  broad,  and  comprehensive,  without  exception 
or  limitation,  to  make  a  road  anywhere  between  the  designated 
points  mentioned  in  her  charter,  clothes  her  with  the  right  to  take 
any  route  not  before  actually  granted. 

The  intention  of  the  Legislature,  to  make  this  grant  to  the  rail 
road,  without  any  limitation  or  reservation  of  any  rights  offered  to  be 
^ilil  i»^^"^^  ^  *^®  Canal  Company,  is  not  ♦  susceptible  of  success- 
Z\9%9  iqJ  contestation.  The  terms  are  as  comprehensive  as  our  lan- 
guage could  make  them ;  the  grant  is  without  any  express  reserva- 
tion]  or  exception,  and  without  any  words  from  which  might  be 
implied,  any  intention  to  make  any  exception.  The  construction 
then,  admits  of  no  ambiguity,  and  becomes  imperative.  We  can  no 
where  look  for  legislative  intention  out  of  the  grant,  but  must  confine 
ourselves  in  the  ascertainment  of  intention,  to  the  terms  used  by  the 
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cootractiD^^  parties,  in  the  instrament  or  charter  by  which  they  stipa- 
late.  Are  we  to  construe  this  grant,  general  in  its  terms,  as  if  it  had 
contained  an  express  exception  of  the  offered  rights,  to  the  Canal 
Company  T  If  it  were  capable  of  a  double  construction,  one  limited, 
and  the  other  general ;  it  may  be  conceded,  that  we  should  take  that 
which  would  be  limited,  for  the  purpose  of  upholding  the  anterior 
law.  But  we  cannot  give  it  a  construction  to  produce  this  effect, 
because  its  phraseology  is  unambiguous,  and  should,  by  so  doing, 
limit  that  which  is  unlimited,  and  meant  to  be  so,  if  language  is  any 
just  interpreter  of  intention. 

Bat  the  legislative  intention  is  manifested  if  possible,  in  more  di- 
rect and  specific  terms,  by  the  law  of  3d  March,  1828.  By  the  char- 
ter of  the  Rail  Road  Company,  in  1827,  she  had  contracted,  as  we 
have  seen,  in  general  terms.  By  her  subsequent  law,  she  enters  into 
a  new  contract  with  the  Rail  Road  Company.  She  agreed  to  sub- 
scribe for  9500,000  worth  of  the  stock  of  that  company,  on  condition 
that  the  Rail  Road  Company  would  locate  her  route,  so  as  to  strike 
the  River  Potomac,  above  the  month  of  the  Monocacy,  and  after- 
wards go  through  the  Counties  of  Washington,  Frederick,  and  Alle- 
gany. This  proposition  is  acceded  to;  the  rail  road  receives  the 
money;  the  State  becomes  stockholders;  and  the  company  lay  down 
their  road,  so  as  to  go  to,  or  strike  the  Potomac,  and  in  pursuance  of 
their  contract,  locate  their  road  onward,  through  the  Counties  of 
Washington,  Frederick,  and  Allegany,  by  the  margin  of  the  river. 
Here  is  a  contract,  as  explicit  and  as  binding  as  the  *  original  ^ ^-i 
charter,  and  is  in  truth  a  modification,  by  a  subsequent  agree-  '^Vl 
ment  of  the  original  contract ;  for  the  grant  in  the  original  charter 
gave  an  unlimited  and  undefined  range,  at  the  will  of  the  company, 
to  select  her  route  where  she  pleased ;  but  this  new  contract  restricted 
her  to  one  designated  and  particular  route ;  she  must  strike  the  Po- 
tomac, and  go  through  Washington,  Frederick,  and  Allegany.  Now, 
if  the  Canal  Company  had  no  route  designated  in  her  law,  it  must  be 
admitted,  that  so  far  as  this  law  fixes  the  route  of  the  rail  road,  the 
Canal  Company's  right,  however  general  before  the  selection,  would 
be  gone  as  to  this  particular  course ;  and  if  it  was  actually  located 
by  the  law  to  follow  the  valley  of  the  Potomac,  on  its  left  margin,  so 
far  as  this  route  interfered  with  that,  it  would  pro  iAnto  be  a  repeal 
of  the  law  creating  the  Canal  Company.  And  what  was  the  route 
to  which  she  was  confined  by  this  new  contract  with  the  Rail  Road 
C!ompany  f  The  rail  road  must  ^^  strike  the  Potomac."  Now  if  this 
most  be  done,  in  the  point  of  contact  with  the  river,  there  is  a  direct 
and  unequivocal  interference  with  the  route  of  the  canals  and 
an  equally  clear  interferance  throughout  the  whole  controverted 
ground.  Can  it  be  believed  that  the  Legislature,  through  mere  ca- 
price and  frivolity,  would  order  this  company  to  strike  the  river,  and 
tben  go  through  the  Counties  of  Washington,  Frederick,  and  Alle- 
gany, without  meaning  that  they  should  then  take  the  margin! 
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For  what  purpose  are  they  broufi^ht  to  the  river,  and  made  to  strike 
itf  Was  it  merely  that  they  might  have  their  hopes  of  the  mosit 
eligible  route  up  the  margin  of  the  river  defeated  f  Did  they  mean 
to  invite  them  there  merely  to  look  at  the  route,  then  the  more 
cruelly  to  frustrate  their  excited  expectations ;  order  them  to  retrace 
their  steps ;  pass  with  immense  cost  and  difQculty  the  elevated  ridges 
of  the  Catoctin  Mountain,  and  its  parallel  ranges  in  their  progress  to 
the  western  country  f  Such  an  imputation,  would  I  am  sure,  be 
doing  great  injustice  to  the  intention  of  the  Legislature.    Indeed  the 

intention  that  they  should  take  the  margin,  is  apparent  from 
«UZ  •the  history  of  the  proceedings  of  the  Kail  Boad  Company,  in 
evidence  in  this  cause.  Engineers  had  been  appointed  20th  June,  1827, 
who  proceeded  to  examine  the  routes  proper  for  the  rail  road,  and  all 
the  routes  had  been  examined  (among  the  rest,  this,)  before  the  pas- 
sage of  the  law  compelling  the  company  to  strike  the  river ;  for  the  en- 
gineers report,  in  a  month  afterwards,  this  route  by  the  Potomac.  It 
is  fair  to  presume,  that  it  was  as  well  known  to  the  Legislature,  as 
to  the  company,  that  two  or  more  routes  were  in  contemplation. 
The  one  by  the  margin  of  the  river,  and  the  other  in  a  different  di- 
rection through  the  three  counties.  Knowing  this,  the  Legislature 
invite  them  to  the  Potomac;  they  must  strike  it,  and  go  through  the 
Counties  of  Washington,  Frederick,  and  Allegany.  The  Legislature 
were  anxious  that  they  should  not  cross  the  river,  but  that  they 
should  keep  on  the  Maryland  side  the  whole  way — they  must  go 
through  the  three  Maryland  counties.  It  is  therefore  conceived  that 
the  canal  charter  was  modified  to  the  whole  extent  of  the  route  de- 
signated by  the  Bail  Boad  Company,  in  consequence  of  the  contract 
made  by  this  law  with  it.  The  subscription  of  $500,000,  by  Mary- 
land to  the  Canal  Company,  furnishes  no  argument  against  the  views 
which  have  been  taken  of  the  intention  of  the  Legislature.  II'  in- 
deed it  was  contended,  that  the  rail  road  charter  had  actually  re- 
pealed the  whole  charter  of  the  Canal  Company,  this  subscription 
might  well  be  resorted  to,  for  the  purpose  of  showing,  that  the  State 
never  meant  to  annihilate  it,  and  of  demonstrating  her  intention,  not 
only,  that  it  should  continue  to  have  life  and  being,  but  that  it  should 
go  on  and  prosper.  But  no  repeal  is  attempted  to  be  shown ;  a  modi- 
fication and  limitation  of  its  range  of  choice,  is  all  that  is  urged,  as 
growing  out  of  the  rail  road  laws.  Notwithstanding  the  limitation 
thus  imposed,  she  had  a  right  under  her  charter  from  Maryland  and 
Virginia,  to  have  taken  the  Virginia  shore  of  the  Potomac,  from  the 
mouth  of  Savage  Biver  to  tide,  and  under  the  operation  of  the  com- 
bined charters  from  Maryland  and  Virginia,  she  might  have  par- 

sued  ♦  the  Virginia  shores,  until  she  arrived  at  a  point  oppos- 
'"'•'  ite  the  Monocacy,  or  opposite  any  iK)int  which  the  Bail  Boad 
Company  might  select  on  the  Potomac,  as  the  point  at  which  she  would 
strike  the  river,  then  cross,  and  take  the  Maryland  shore  the  whole 
distance  to  tide-water.    There  is  nothing  unreasonable  in  the  sap- 
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position,  that  Maryland  thus  intended  to  limit  the  Canal  Company, 
to  the  one  or  the  other  of  these  routes,  either  of  which,  would  have 
left  the  company  in  the  possession  of  her  chartered  rights,  subject  to 
DO  other  limitation,  except  what  had  been  carved  out  and  granted  to 
the  Bail  Boad  Company.  The  canal  practicability  of  either  of  the 
above  routes  is  not  capable  of  denial.  The  Maryland  side  through- 
cot  may  have  been  more  advantageous,  but  this  will  not  in  the  least 
advance  the  argument  on  the  other  side ;  the  practicability  of  other 
routes  was  foreseen;  and  all  the  State  says,  by  her  agreement  with 
the  Bail  Boad  Company,  is  this,  we  choose  to  constitute  you  a  favor- 
ite company,  by  giving  you  this  route ;  we  insist-on  3'ou  striking  the 
Potomac ;  the  Canal  Company  has  other  routes,  let  her  pursue  one 
of  them.  Maryland  may  have  even  thought  it  probable,  that  she 
might  not  materially  interfere  with  the  Canal  Company,  and  she 
would  not,  if  that  company  had  fallen  upon  either  of  the  other  routes 
spoken  of.  Pennsylvania  in  her  Act  of  9th  of  February,  1826, 
looked  to  this  probability,  when  she  demands  the  consent  of  Virginia 
to  certain  provisions  of  her  Act,  provided  the  Chesapeake  and  Ohio 
Canal  Company  should  be  located  on  the  south  side  of  the  Potomac. 
Maryland  may  have  done  the  same ;  but  whether  she  did  or  did  not, 
it  was  sufficient  for  her  to  know,  that  it  was  perfectly  practicable  for 
the  canal,  to  take  one  of  her  other  routes,  and  it  is  apparent  by  thus 
interfering  with  her  offered  grant  to  that  company,  she  did  mean  to 
throw  the  Canal  Company  upon  such  routes. 

The  assent  of  the  Potomac  Company  did  not  at  all  interfere  with 
Maryland  legislation.  Her  assent  was  asked,  because  the  Maryland 
offer  of  a  charter  would  be  in  vain,  unless  she  consented  to  the  offer. 
If  she  professed  a  *  willingness  to  waive  her  rights,  then,  and  ^^^^ 
not  until  then,  could  it  have  been  of  any  utility  to  have  opened  -^^^ 
the  subscription.  But  her  assent  subjected  her  to  no  inconvenience, 
nor  bound  her  to  any  legal  consequence.  She  could  have  withdrawn 
it  at  any  time  she  pleased,  anterior  to  the  vesting  of  any  legal  rights. 
The  whole  charter  was  in  fieri  until  the  conditions  which  the  law 
demanded,  were  complied  with.  And  she  could,  and  had  a  right  at 
any  moment  before  the  23d  May,  1828,  to  have  rescinded  her  assent, 
for  it  was  not  until  that  period  of  time,  that  the  charter  became 
valid.  The  anterior  subscriptions  on  the  14th  of  November,  1827, 
were  of  no  consequence,  for  they  were  not  justified  by  the  charter. 
It  had  not  become  a  law,  and  not  being  such,  they  were  null  and 
void,  and  bound  no  one.  The  Potomac  Company  was,  therefore,  in 
every  respect,  in  statu  quoy  as  long  as  the  grants  of  Maryland  and 
Virginia  stood  as  offers,  and  had  not  become  binding,  operative 
grants.  She  was  precisely  in  the  situation  of  either  of  these  States ; 
she  could  rescind  her  assent,  as  they  could  repeal  their  laws.  It 
strikes  me,  that  it  would  be  a  proposition  entirely  untenable,  to  say, 
that  her  assent  placed  her  in  the  same  attitude,  as  if  she  had  actu- 
ally surrendered  her  charter.    The  States  had  made  no  contract  with 
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the  Company.  She  had  made  none  with  them,  for  they  had  not 
even  a  potential  existence — ^nor  had  she  entered  into  any  contract 
any  where,  incurred  any  obligation,  forfeited  any  rights,  or  done  any 
act,  which  by  possibility  coald  affect  her,  nnless  it  was  her  subscrip- 
tion, and  that  we  have  seen,  was  utterly  void. 

The  Legislature  then,  had  the  power  to  modify  her  offered  grant 
to  the  Canal  Company,  had  so  modified  it,  and  spoken  her  intention 
in  this  respect,  in  language  too  intelligible  to  be  misunderstood,  and 
by  such  modification  and  partial  resumption,  and  re-granting  of  a 
portion  of  her  eminent  domain,  has  given  a  i)erfect  right  and  priority 
to  the  Rail  Road  Company  in  what  she  demands. 

We  have  been  hitherto  examining  the  foundation  of  the  claims  of 
the  Canal  Company,  standing  alone,  on  the  basis  *  of  Mary- 
%V5  i^Q^  1^^^  qqi^  i^iiQ  same  conclusions  result,  and  the  rights  of 
the  parties,  as  ascertained,  remain  fixed  and  undisturbed,  even 
although  a  compact  existed  between  the  various  grantors  of  the 
canal  charter.  If  a  compact  exists,  it  is  certainly  only  binding  and 
effectual  from  the  period  when  such  compact  was  consummated. 
It  cannot  ante-date  its  power  to  the  time  when  negotiations  be- 
tween  the  parties  commenced,  and  so  derive  a  capacity  to  avoid 
and  annul  all  acts  done  by  the  parties,  or  either  of  them,  in  the 
Intermediate  time  between  the  first  offer  by  either,  and  the  accept- 
ance of  it  by  all.  Each  party  was  bound  to  know,  that  neither,  by 
her  mere  offer,  was  stripped  of  her  constitutional  powers  of  legisla- 
tion and  if  she  accepted  such  offer,  after  legislative  interferences, 
she  must  necessarily  make  her  acceptance  subject  to  all  resalt- 
iug  consequences,  and  all  intermediate  grants.  If  this  be  true, 
(and  it  is  not  |)erceived  how  it  can  be  denied,)  and  if  it  be  also 
true,  as  has  been  attempted  to  be  shown,  that  the  conditions 
imposed  by  Virginia  and  Maryland,  were  never,  in  their  letter  or 
spirit  complied  with  until  the  23d  of  May,  1828,  then  it  follows,  er 
consequentij  that  the  compact,  if  any,  .was  never  until  that  day 
formed  by  the  contracting  parties;  and  Maryland  having  in  the 
mean  time,  granted  certain  rights  and  franchises  to  the  rail  road, 
which  had  become  vested  and  valid  contracts,  such  compact,  when 
formed,  was  necessarily  subject  to  the  due  and  legal  operation  of 
such  grant  and  contract;  and  became  obligatory  in  every  other 
respect  according  to  its  terms. 

Whether  Maryland,  in  this  intermediate  grant,  acted  in  perfect 
good  faith,  might  not  perhaps  be  the  subject  of  judicial  inquiry. 
But  m  this,  as  in  all  other  portions  of  her  political  history,  her  char- 
acter stands  unblemished,  and  is  susceptible  of  entire  vindication, 
even  considering  the  grant  in  the  light  of  a  compact,  and  her  first 
offer  as  intended  to  bring  about  mutual  and  binding  stipulations. 
Her  first  law  was  passed  on  the  31st  January,  1825,  and  her  condi- 
tions were  never  complied  with,  until  23d  May,  1828, — a  period 
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*  of  three  years  and  fonr  months.  In  the  mean  time  we  find  ^g^g^ 
her  complaining  of  the  inefficient  character  of  the  first  Act  of  ^^^ 
C!oDgress,  and  in  efiect  demanding  the  jast  and  entire  falfilment  of 
her  conditions,  by  her  law  of  6th  March,  1826,  entitled,  an  Act  for 
the  promotion  of  internal  improvements ;  and  even  after  this,  up- 
wards of  two  years  are  safi^ered  to  expire,  before  the  United  States 
complies.  In  the  mean  time,  all  efforts  to  organize  the  company, 
legitimately,  bad  failed,  and  she  herself  bad,  by  her  law  of  Decem- 
ber Session,  1827,  entitled,  <'  a  fnrther  supplement  to  the  Act  entitled, 
an  Act  for  the  promotion  of  internal  improvement,"  expressed  her 
doabts,  whether  the  work  would  ever  commence.  Indeed  it  must 
be  admitted,  that  the  whole  work  was  entirely  contingent  on  the 
possible  subscription  by  the  United  States  of  $1,000,000.  And  when 
the  nncertainty  of  such  an  event  was  looked  to,  it  must  have  been 
doabted  by  all,  even  the  most  sanguine,  whether  it  ever  could  pro- 
gress. Under  such  discouraging  circumstances,  from  the  combined 
causes  above  adverted  to,  can  it  be  said  that  there  could  be  any 
breach  of  faith  in  the  State  undertaking  to  make  her  grants  to  the 
Kail  Road  Company,  as  she  has  done,  and  of  interfering  with  her 
previous  offer  to  the  extent  which  she  did  do  by  that  grant  f  How 
long  was  she  to  wait  for  the  fulfilment  of  her  conditions  9  She  had 
in  effect  twice  reiterated  to  Congress,  the  necessity  of  complying 
with  her  conditions  by  the  Act  of  1826,  above  adverted  to,  and  by  a 
farther  supplement  to  the  same  law,  passed  the  next  year ;  a  deaf 
ear  was  turned  to  these  solicitations,  and  the  case  of  the  Canal  Com- 
pany was  utterly  hopeless.  She  was  not  bound  to  wait  forever,  and 
a  just  respect  for  the  rights  and  interests  of  her  people,  demanded 
of  her,  that  she  should  not  longer  be  restrained  in  the  march  of 
improvement.  She  had  waited  as  long  as  reason  and  propriety 
demanded,  and  nothing  further  could  be  sought  by  the  most  scrupu- 
loDs  adherent  of  good  faith. 

If  it  be  urged,  that  the  relations  of  Maryland  with  the  Potomac 
Company  should  have  prevented  her  modifying  •  the  canal  ^^,y 
charter,  the  answer  is  in  substance  found  in  the  previous  part  ^^^ 
of  these  views.  Her  complaint  against  Maryland  would  probably 
be,  that  she  had  assented,  and  that  she  bad  become  a  subscriber 
to  the  stock  of  this  company,  and  that  she  ought  to  have  been  in 
good  faith  consulted.  But  such  a  complaint  would  obviously  have 
no  just  foundation.  She  assented  to  the  law,  as  Maryland  made  her 
offer.  Her  assent  was  not  binding ;  it  could  at  any  time  have  been 
withdrawn,  and  such  being  the  law,  it  will  be  intended  that  the  par- 
ties so  understood  these  transactions.  There  was  nothing  therefore, 
to  prevent  her,  after  the  enactment  of  the  rail  road  charter,  from 
withdrawing  her  approbation  ;  and  not  having  done  so,  it  is  fair  to 
consider  her  as  yielding  to  any  modification  which  Maryland  had 
made  in  the  canal  charter;  at  all  events,  after  the  modification 
her  assent  became  subject  to  it.  As  to  the  subscriptions  of  the 
10  4  a.  &  J. 


146  CANAL  CO.  vs.  EAIL  ROAD  CO.— 4  G.  &  J. 

Potomac  Company,  they  were  atterly  void,  there  being  at  that  time 
no  law  to  justify  them,  and  of  coarse  the  Potomac  Company  was 
under  no  obligations. 

The  above  views  of  the  whole  case  would  entirely  relieve  me  from 
the  necessity  of  examining  the  question,  whether  any  compact  did, 
at  all,  exist  between  the  State  of  Virginia,  Maryland,  the  United 
States,  and  the  Potomac  Company,  in  relation  to  the  Canal  Company. 
But  I  will  proceed  to  present  my  views  upon  that  subject. 

1.  Was  there  any  compact  between  the  States  of  Maryland  and 
Virginia,  in  relation  to  the  Potomac  Company. 

2.  Was  there  any  compact  between  the  United  States,  Virginia, 
Maryland,  and  the  Potomac  Company,  in  the  formation  of  the  charter 
of  the  Canal  Company. 

In  the  exposition  of  grants,  as  we  have  seen,  the  grant  itself  is  the 
only  index  of  the  thing  granted,  and  that  matters  aliunde  cannot  be 
resorted  to,  for  the  purpose  of  limiting  or  enlarging  the  express 
terms  of  the  grant.  But  where  the  enactment  of  two  States  is 
resorted  to,  for  the  purpose,  not  of  showing  an  express  compact,  bat 
of  raising  one  by  implication,  a  resort  to  some  matters  aliunde^  may 
^  be  *  governed  by  different  considerations.  In  such  case,  the 
'^^  *  supposed  compact  rests  only  on  inference  and  intendment,  and 
the  Acts,  usage  and  practice  of  the  States,  it  may  not  be  unfair  to 
bring  into  review,  to  show  the  character  which  the  parties  meant  to 
impress  upon  their  laws.  With  these  remarks  the  above  questions 
will  be  separately  examined. 

1.  Was  there  any  compact  between  the  States  of  Maryland  and 
Virginia,  in  relation  to  the  Potomac  Company. 

Anterior  to  the  passage  of  the  laws  by  which  the  .Potomac  Com- 
pany was  chartered,  conferees,  as  we  have  heretofore  seen,  were 
appointed  by  the  Legislatures  of  the  respective  States,  for  the  purpose 
of  inquiring  into  the  proper  mode  of  improving  the  navigation  of  the 
Potomac  Biver.  This  conference  resulted,  not  in  any  compact,  nor  in 
any  recommendations  that  any  compact  should  be  formed  by  the 
States,  but  merely  in  recommendations  that  a  similar  law  should  be 
passed  by  each  State  to  establish  a  company  for  opening  the  river, 
and  similar  laws  of  incorporation  were  passed  by  each  State,  charter- 
ing the  Potomac  Company,  for  the  purpose  of  promoting  an  object 
no  doubt  greatly  beneficial  to  both.  The  law  of  Virginia  does  not 
appear  to  have  been  of  a  dependent  character,  but  the  charter  of 
Maryland  rested  on  the  condition,  not  that  Virginia  should  enter 
into  any  agreement  with  her  in  relation  thereto,  but  that  she  would 
pass  a  similar  law,  granting  the  same  company  the  like  privileges, 
and  authorized  a  subscription  for  fifty  shares  of  its  stock,  on  condi- 
tion that  Virginia  would  subscribe  the  same.  With  these  exceptions 
the  charters  of  the  two  States  were  identical. 

Besides  the  provision  above  adverted  to,  as  contained  in  the 
Maryland  law,  each  charter  contained  the  two  following  sections, 
which  are  the  only  ones  which  have  any  relation  to  this  subject: 
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''Sec.  10.  And  be  it  enacted,  That  the  said  river,  and  the  works 
to  be  erected  thereon  in  virtue  of  this  Act,  when  completed,  shall 
forever  thereafter  be  esteemed  and  taken  to  be  navigable  as  a  public 
highway,  free  for  the  transportation  of  •  all  goods,  commod-  ^g^^ 
ities  or  produce  whatsoever,  on  payment  of  the  tolls  imposed  "^^^ 
by  this  Act;  and  no  other  toll  or  tax  whatsoever,  for  the  use  of  the 
water  of  the  said  river,  and  the  works  thereon  erected,  shall  at  any 
time  hereafter,  be  imposed  by  both,  or  either  of  the  said  States ; 
sabject,  nevertheless,  to  such  regulations  as  the  Legislatures  of  the 
said  States  may  concur  in,  to  prevent  the  importation  of  prohibited 
goods,  or  to  prevent  fraud  in  evading  the  payment  6f  duties  imposed 
in  both,  or  either  of  the  said  States,  on  goods  imported  into  either  of 
them. 

^'Sec.  19.  And  be  it  enacted.  That  all  commodities  of  the  produce 
of  either  of  the  said  States,  or  of  the  western  country,  which  may  be 
^rried  or  transported  through  the  said  locks,  canals,  and  river,  may 
be  landed,  sold,  or  otherwise  disposed  of,  free  from  any  other  duties, 
impositions,  regulations,  or  restrictions  of  any  kind,  than  the  like 
eommodities  of  the  produce  of  the  State  in  which  the  same  may  hap- 
pen to  be  so  landed,  sold,  shipped,  or  disposed  of." 

By  these  references  to  the  charters,  it  is  insisted  by  the  appellant, 
that  a  compact  grows  out  of  one,  or  all  of  the  following  circumstances. 

1.  The  dependent  character  of  the  Maryland  charter. 

2.  That  the  river  and  canals  were  declared  highways. 

3.  The  prohibition  on  both  States  to  impose  the  tolls. 

4.  The  concurrent  character  of  all  laws  to  be  passed,  to  prevent  the 
evasion  of  the  revenue  laws  of  the  respective  States. 

5.  The  exemption  of  all  produce  from  any  tax,  other  than  what  is 
imposed  on  the  like  produce,  by  the  State  where  it  shall  be  sold  or 
shipped. 

1.  From  the  dependent  character  of  the  Maryland  law,  it  must  be 
obvious,  that  no  idea  of  a  compact  can  arise.  A  State  may  affix  any 
condition  to  her  law,  which  she  may  think  proper,  however  arbitrary, 
or  seemingly  destitute  of  reason  it  may  be,  as  to  make  any  law 
affecting  the  rights  of  her  citizens,  dependent  upon  a  law  of  a  similar 
character  being  passed  by  a  foreign  State,  operating  upon  her 
citizens,  *  as  a  trespass  law — a  law  regulating  replevins,  or  ^^^g^ 
any  other  law;  yet  who  could  say  that  if  such  foreign  State  '*■■•'* 
complied  with  the  condition,  that  there  would  exist  an  irrevocable, 
or  aiiy  other  contract  between  the  two  Stat-es,  neither  to  repeal  their 
law  without  the  consent  of  the  other  f  Whether  the  condition  arises 
from  caprice,  or  from  high  motives  of  interest  or  State  policy,  cannot 
alter  the  question. 

Maryland  had  in  truth  high  objects  to  gratify,  by  her  enactment 
that  her  law  should  be  inoperative,  till  Virginia  passed  a  similar  law. 
The  Potomac  Biver  was  a  border  stream ;  each  State  had  great 
interest  in  the  improvement  of  its  navigation.    She  proposed  to 
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establish  a  compaDj,  and  also  to  aid  it  with  her  funds;  bat  why 
should  she  do  this  unless  Virginia  would  do  the  same  ?  Why  should 
she  exhaust  her  resources,  if  Virginia  would  not  lend  a  helping  hand. 
She  therefore  chose  to  make  her  charter  dependent.  Her  objects  by 
doing  so  were,  as  she  anticipated,  all  accomplished.  Virginia  was 
by  this  dependent  system  of  legislation,  stimulated  to  grant  a  charter, 
and  also  to  subscribe  her  funds.  These  were  the  sole  motives  and 
objects  of  the  Legislature,  in  pursuing  this  peculiar  course  and 
manner  of  legislation. 

Before  proceeding  to  the  examination  of  the  other  clauses  in  the 
charter,  which  have  been  relied  upon,  as  creating  a  compact,  it  may 
be  assumed,  that  a  Court  of  justice  would  in  no  case  be  justified  in 
deducing  inferentially,  a  contract,  or  compact,  between  sovereign 
States,  from  their  mutual  enactments,  unless  the  existence  of  such 
compact  would  be  necessary  to  give  efficacy  to  their  laws,  and  this 
assumption  is  founded  on  a  reason  so  obvious,  as  that  it  need  only 
be  stated,  to  receive  assent.  By  making  concurrent  laws,  compacts, 
the  sovereign  power  of  the  States  would,  most  generally,  be  restrained 
in  their  accustomed  power  of  legislation,  over  the  subject-matter  of 
such  laws,  for  in  every  case,  each  would  be  obliged  to  seek  the  assent 
of  the  other,  to  make  valid  any  repeal  or  amendments.  Such  conse- 
quences ought  therefore  only  to  flow  from  clear  expressions,  and 
*  unequivocal  indications  of  intention.  Now  when  we  are  able 
^^^  distinctly  to  ascercain,  that  no  motive  could  exist  for  a  com- 
pact producing  such  results,  and  that  the  whole  object  which  each 
State  had  in  view,  was  effectually  brought  about  without  supposing 
such  a  compact,  by  a  separate  course  of  legislation,  unfettered  hy 
any  State  agreement,  there  is  no  ground  left  for  the  inference  of  an 
intention  to  make  an  agreement.  With  these  views,  let  us  ascertain 
whether  those  clauses,  which  are  considered  as  compacts,  are  not  as 
effectually  secured  to  the  States  without,  as  with  a  compact,  and  by 
the  separate  laws  which  they  have  enacted. 

2,  3,  5.  The  charters  declare  that  the  river  and  canals  shall  be^ 
highways.  The  object  of  this  provision  was  effectually  established 
by  the  creation  of  a  charter  to  the  company  in  each  State,  and  could 
never  thereafter^ be  violated,  either  by  the  company,  or  by  the  com- 
pany and  one  of  the  States  combined,  or  by  both  States  acting 
together,  without  the  consent  of  the  company,  or  by  either  State  act- 
ing separately,  and  alone.  The  company  could  not  violate  it,  because 
such  a  course  would  violate  her  charter.  Neither  State  acting  sepa- 
rately, nor  both  acting  together,  could  violate  it,  because  it  would  be 
in  breach  of  their  respective  grants  to  the  company ;  nor  could  one 
of  the  States,  acting  with  the  assent  of  the  company,  repeal  this  pro- 
vision of  the  charter,  because  it  would  be  in  direct  violation  of  the 
charter  granted  by  the  other  to  the  company,  and  would  work  a  for- 
feiture of  the  grant  in  that  State ;  and  such  a  consequence,  from  the 
very  character  of  the  work,  would  utterly  destroy  the  value  of  the 
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sabsistiDgcharter;  and  would  just  as  efTectnaily  guard  one  of  the 
States,  against  such  an  injurious  combination  between  the  other 
State  and  the  company,  as  any  compact  could  possibly  do.  The  same 
coarse  of  reasoning  applies  to  the  prohibition  on  each  State,  to  im- 
pose other  tolls,  and  to  the  clause  exempting  all  produce  from  any 
tax  other  than  what  is  imposed  on  the  like  produce,  by  the  State 
where  it  shall  be  sold  or  shipped. 

•  4.  No  deduction  favorable  to  the  idea  of  a  compact,  can  „*  ^ 
justifiably  be  drawn  from  that  clause,  in  each  charter,  which  -*•■•'• 
demands  concurrent  legislation,  in  all  laws  passed  to  prevent  the 
evasion  of  the  revenue  laws  of  the  respective  States.  Each  State 
agrees  with  the  company,  that  it  will  pass  no  such  law  by  force  of  its 
own  legislation,  but  that  it  shall  at  all  times,  be  contingent  upon  the 
€Oocarrence  of  the  other.  This  is  the  contract  with  the  company, 
for  its  security.  And  can  it  be  doubted  but  that  she  has  a  perfect 
capacity  to  make  such  a  contract,  and  that  she  never  could  violate 
it,  if  there  was  no  compact  ? 

A  fact  in  the  history  of  these  States  will  be  adverted  to,  for  the 
purpose  of  showing  the  entire  improbability,  that  in  the  grants  to 
this  company,  any  compact  was  ever  contemplated  by  the  States  to 
be  made  with  each  other.  At  the  very  sessions  of  the  Legislatures 
of  Maryland  and  Virginia,  at  which  these  charters  were  passed,  com- 
missioners of  these  States  were  holding  their  sessions  at  Mount 
Vernon,  negotiating  a  compact  in  relation  to  the  navigation  of  this 
river.  It  was  concluded  in  March,  1785,  and  in  March,  1786,  it  was 
formally  ratified  as  an  irrevocable  compact  between  the  two  States. 
Two  of  the  articles  are,  that  the  river  should  forever  be  a  highway 
for  the  commerce  of  the  two  States,  and  that  all  laws  creating  any 
obstructions,  in,  or  to,  the  navigation  of  the  river,  were  prohibited  to 
each  State,  without  the  consent  of  the  other.  No  clause  in  it,  is 
found  having  relation  to  the  Potomac  Company,  or  to  any  pre- 
vious compact  having  ever  existed  between  them  in  relation  to 
this  subject,  although  they  were  engaged  in  making  agreements  in 
relation  to  the  very  subject  to  which  the  Potomac  Company  applied. 
If  the  charters  were  compacts,  it  is  astonishing  they  should  not  have 
been  adverted  to  in  any  way  ;  and  if  they  were  compacts,  it  is  not  to 
be  credited,  that  they  would  in  the  short  space  of  three  months, 
have  again  negotiated  about  the  subject  of  making  the  river  a  high- 
way, and  should  have  shortly  after  ratified  that  compact,  when  they 
had  but  just  previously  made  one  in  relation  to  the  very  ♦  sub-  „  *  q 
ject.  The  truth  is,  the  States  never  dreamed  that  in  charter-  -*•■•«' 
ing  the  Potomac  Company,  they  had  made  any  compact.  This  idea 
has  been  a  modern  discovery  by  the  appellants. 

This  is  clearly  proved  by  their  practice.  Emendation  after  emen- 
dation has  been  made  by  the  respective  States,  in  the  charter  of  this 
<»mpany,  in  great  and  important  particulars,  without  asking  the 
<^Q8ent  of  the  other.    Is  it  probable  this  would  have  been  done,  had 
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the  Assemblies  of  the  States,  or  the  company,  believed,  or  thonght, 
that  any  agreement  bad  been  made  between  the  States,  in  relation 
to  the  subject  f 

2.  Has  any  compact  been  formed  between  the  United  States,  the 
States  of  Virginia  and  Maryland,  and  the  Potomac  Company  f  This 
compact  between  the  States  is  supposed  to  grow  oat  of  the  following 
provisions. 

1.  The  extra-territorial  character  of  the  legislation. 

2.  Its  dependent  character. 

3.  That  the  canal  shall  be  a  highway,  &c. 

4.  That  water  rights  are  reserved  to  the  respective  States. 

5.  That  each  State  has  reserved  the  right  to  make  a  lateral  canal 
in  the  District  of  Columbia. 

1.  The  extra-territorial  character  of  the  laws.  This  can  have  no 
bearing  on  the  question.  Virginia  could  not  legislate  for  Maryland 
or  it«  territory,  and  certainly  did  not  mean  to  do  so,  even  with  the 
consent  of  Maryland.  She  must  have  contemplated  the  entire  re*en- 
actment  of  her  law  in  Maryland,  to  give  it  efficacy,  and  her  wishes, 
in  this  respect,  were  carried  into  effect.*  It  was  foreseen,  that  the 
object  to  be  created  by  her  law,  might  at  one  time  occupy  her  own 
territory,  and  again  the  territory  of  her  neighbor,  and  would  lie  along 
the  borders  of  each,  hence  this  law  assumed  this  character.  She 
too,  passed  the  first  law,  and  it  properly  assumed  the  shape  of  one 
perfect  and  entire  grant,  as  a  fundamental  law  for  the  company, 
which,  when  by  a  re-enactment  in  the  several  States,  it  became  a 
^■mM  valid  *  law,  all  might  appeal  to  it  where  it  could  be  seen  at  one 
'^  **  view ;  instead  of  being  obliged  to  look  for  disjointed  fragments 
of  the  grant,  in  the  statute  books  of  four  States. 

2.  The  dependent  character  of  the  laws  chartering  the  Canal  Com- 
pany. Most  of  the  reasons  urged  for  the  shape  which  the  Potomac 
charter  assumed,  in  this  respect,  will  apply  to  the  one  now  under 
consideration.  But  in  addition  to  the  fact  of  the  canal  running  into 
both  States,  and  so  requiring  legislation  on  the  part  of  Maryland,  to 
give  full  efficacy  to  all  the  objects  and  views  of  Virginia,  neither  Vir- 
ginia, Maryland,  nor  the  United  States,  could  have  acted  in  this 
matter  for  their  own  peculiar  territories,  without  obtaining  the  assent 
of  the  other.  Their  anterior  history  shows,  they  had  lost  all  absolute 
powers  of  legislation  in  relation  to  the  river,  and  could  only  again  re- 
sume them,  with  the  consent  of  the  other.  A  reference  to  the  compact 
between  Virginia  and  Maryland,  agreed  upon  in  1785,  and  finally 
settled  in  1786,  will  show  that  it  had  been  stipulated,  that  the  river 
was  forever  to  be  a  common  highway  for  the  citizens  of  those  States, 
that  neither  State  could  obstruct,  in  any  manner  its  navigation,  and 
that  all  laws  to  be  enacted  by  either,  upon  this  subject,  were  to  be 
invalid,  unless  assented  to  by  the  other.  This  ancient  compact,  sat- 
isfactorily accounts  for  Virginia  demanding  the  assent  of  the  two 
other  powers,  even  if  her  law  had  been  entirely  in  its  form  extra- 
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territorial.  For  she  was  enactiDg  a  law,  the  consequence  of  which, 
in  abstracting  so  large  a  quantity  of  water  from  the  bed  of  the  river, 
might  in  dry,  nay  in  ordinary  seasons,  have  had  a  tendency,  by  ren- 
dering the  river  less  navigable,  to  have  materially  interfered  with  its 
value,  as  a  public  highway  for  the  commerce  of  the  two  States,  and 
interfered  with  the  spirit  of  that  agreement,  which  prohibited  either 
State  from  obstructing  the  navigation  of  the  river.  The  same 
considerations  which  induced  the  demand  of  the  assent  of  Maryland, 
occasioned  the  same  requisition  on  the  United  Stat.es,  and  the  Potomac 
Company.  The  former  had,  by  the  cession  of  the  District,  succeeded 
to  all  the  rights  of  Maryland  on  the  left  *  bank  of  the  river,  so  far  ^^  ^  . 
as  the  same  was  within  her  territory,  whether  those  rights  grew  ^^^ 
out  of  the  territorial  sovereignty  of  Maryland,  or  by  treaties,  or  com- 
pacts with  other  States ;  and  the  Potomac  Company's  assent  was 
also  necessary  to  be  asked,  before  the  Virginia  law  could  be  opera- 
tive, for  the  grant  to  her  gave  her  rights  over  the  river,  and  prefer- 
ences in  its  navigation,  which  the  new  law  materially  interfered  with. 
The  demand  of  this  '^  assent "  on  the  part  of  Virginia,  is  then  put 
npon  the  sound  and  proper  principles,  when  it  is  placed  on  the  com- 
bined facts,  that  the  canal  might  be  extra-territorial^  and  that  con- 
sent to  any  legislation  was  a  direct  compliance  with  anterior  stipula- 
tions ;  Maryland  and  the  United  States  yield  their  consent.  The 
form  in  which  this  has  been  done,  has  been  seized  upon  by  the  soli- 
.citors  for  the  appellant,  as  indicating  a  contract  by  appropriate 
terms.  Maryland  spreads  on  her  statute  book,  the  whole  Virginia 
charter,  and  then  declares  that  it  is  ^^  accepted,  ratified,  and  con- 
firmed." The  United  States  refer  to  the  Act,  and  say,  '^  it  is  rati- 
fied and  confirmed  so  far  as  to  enable  the  company  to  make  their 
canal  in  the  District."  Now  if  it  has  been  shown,  that  Virginia,  by 
her  proposition  never  meant  to  make  the  offer  of  a  contract,  but 
merely  to  ask  consent,  as  she  was  bound  to  do,  to  give  efficacy  to  her 
law;  then  it  is  immaterial  what  were  the  intentions  of  Maryland, 
and  the  United  States ;  they  could  not  by  any  terms,  make  that  a 
contract,  which  was  never,  by  the  State  offering,  intended  to  be  such. 
There  must,  in  every  contract,  be  an  aggregatw  mentium — both  must 
agree  to  contract,  or  there  can  be  no  contract ;  and  here  I  might 
permit  this  bninch  of  the  subject  to  rest ;  but  neither  Maryland  nor 
the  United  States  believed  they  were  entering  into  any  compact, 
instead  of  re-enacting  the  whole  Virginia  law,  section  by  section,  and 
causing  it  to  appear  as  an  ordinary  statute,  as  was  done  by  the 
States  in  the  organization  of  the  Potomac  Company,  they  ratify,  con- 
firm and  accept  the  Virginia  law,  as  their  law.  A  difference  is  only 
created  in  the  mode  of  legislation,  none  in  its  consequences.  It  is 
*  still  a  Maryland  law ;  and  as  far  as  the  United  States  and  ^ia 
Virginia,  or  the  Potomac  Company  were  concerned,  was  liable  -*•■•'' 
like  all  her  other  statutes,  to  repeal,  or  modification,  until  the  grant 
proposed  to  be  made,  had  actually  sprung  into  a  contract,  by  the 
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organization  and  acceptance  of  the  company  proposed  to  be  cre- 
ated. 

3.  That  the  canal  to  be  constracted  shall  be  a  common  highway, 
and  no  other  toll  shall  be  imposed,  &c.  This  branch  of  the  subject 
has  been  fully  examined,  when  inquiring  into  the  character  of  the 
grant  to  the  Potomac  Company,  and  having  shown  that  it  consti- 
tuted no  compact,  no  further  observation  need  be  made  in  relation  to 
it. 

And  5.  That  water  rights  are  reserved  to  the  respective  States  for 
the  canal,  both  in  the  States  of  Maryland,  Virginia,  and  the  District 
of  Columbia.  These  reservations  are  so  clearly  restrictive  of  the 
general  grant  to  the  company,  and  a  maintenance  of  the  power  of 
each  State  over  the  subject-matter  of  the  grant,  that  it  is  difficult 
to  perceive  how  a  compact  is  created ;  they  are  but  conditions  an- 
nexed to  the  grant,  which  run  with  it.  Liberties  reserved  out  of  the 
grant,  which  the  grantor  could  not  defeat,  nor  could  either  State; 
for  such  attempted  defeat  would  work  a  forfeiture  of  the  grant,  and 
neither  State  could  do  any  act,  or  exercise  any  power,  which  would 
annul  an  actually  vested  grant.  We  have  heretofore  seen,  that  every 
judicial  tribunal  is  impelled  by  the  highest  considerations,  not  to 
make  a  compact  of  acts  which  are  entirely  susceptible  of  accomplish- 
ment without,  nor  to  call  in  the  aid  of  a  compact,  unless  there  is  (if 
I  may  be  permitted  to  use  the  phrase,)  a  '^  dignus  vindice  nodusJ^ 
The  right  of  the  States  to  tap  this  canal,  any  and  every  where,  ac- 
cording to  the  charter,  will  forever  exist  without  a  compact,  in  virtue 
of  the  mere  grant.  For,  let  us  suppose  that  one  State  attempts  to 
interfere,  to  prevent  the  other  from  making  a  lateral  canal,  is  not  the 
whole  charter  forfeited  in  such  other  State  ?  Certainly ;  for  it  is  the 
condition  of  the  grant,  that  this  liberty  shall  exist,  and  the  very  fact 
^  that  a  forfeiture  would  thus  *  take  place,  secures  the  observ- 
'^^  '  ance  of  this  branch  of  the  charter.  But  a  State  could  not 
thus  act,  for  it  would  be  a  violation  of  the  grant  to  the  company : 
she  adopts  and  sanctions  her  grant,  seeing  and  knowing  all  the  con- 
ditions and  reservations  attached  to  it,  and  by  thus  sanctioning  it, 
all  the  conditions  are  adopted,  and  the  company  could  hold  such 
State  to  a  strict  compliance  with  them. 

Instead  of  there  being  any  just  foundation  for  the  supposition  of 
a  compact,  the  inferences  are  all  the  other  way. 

These  States  were  never  known  to  leave  their  compacts,  to  infer- 
ence from  equivocal  acts,  but  frame  them  with  the  precision  which  all 
governments  do,  when  they  enter  into  solemn  treaties  or  compacts 
with  each  other.  Is  such  the  habit  of  the  United  States  ?  Look  at 
her  compact  with  Georgia  for  the  cession  of  her  western  lands. 
Look  at  all  her  compacts  with  the  new  States,  when  admitted  into 
the  Union,  in  relation  to  the  public  domain,  within  the  limits  of  such 
new  State.  Every  thing  is  framed  with  certainty  and  precision,  and 
the  only  doubt  which  could  possibly  arise  would  be,  not  whether  a 
contract  existed,  but  perhaps  on  the  construction  of  the  contract. 
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What  has  been  the  course  of  Maryland  and  Virginia  f  The  only  in- 
stance in  which  they  ever  framed  a  compact,  we  find  that  it  was 
regularly*  negotiated  by  commissioners,  and  formally  sanctioned  by 
legislative  enactments.  It  is  not  intended  to  be  asserted,  that  these 
governments  might  not  have  made  a  pact,  by  a  less  solemn  mode  of 
proceeding;  but  their  practice  is  resorted  to,  to  rebut  the  inference 
of  a  contract  in  this  case. 

Their  legislation  too,  in  this  particular  instance,  one  would  suppose, 
was  guarded  with  some  caution,  for  the  very  purpose  of  avoiding  the 
possibility,  that  a  compact  should  l>e  supposed  to  exist.  If  Virginia 
bad  supposed  she  was  about  entering  into  a  contract  with  Maryland, 
she  would  have  contented  herself  with  a  simple,  unqualified  demand 
of  assent,  which  as  the  Legislature  of  the  nation,  Congress  was  em- 
powered by  the  Constitution  to  give.  But  she  evidently  „^j^ 
•  never  looked  to  this  kind  of  assent.  She  says  expressly,  "I  -^ ■■  ^ 
only  want  your  assent  in  virtue  of  your  authority  to  legislate  over 
the  District. "  Virginia  looked  to  the  local  and  peculiar  powers  of 
Congress,  as  a  mere  territorial  Legislatui^,  and  not  to  her  great  con- 
stitutional powers,  to  overlook  and  guard  agreements  made  by  the 
sovereign  States  of  the  Union,  with  each  other.  If  such  was  not  the 
object  of  the  provision,  what  was  expected  to  be  obtained  by  itf 
Why  thus  limit  her  assent  f  Her  assent  in  the  form  in  which  it  was 
asked,  was  indispensably  necessary,  as  we  have  seen,  not  only  to 
gratify  her  objects  in  granting  the  charter,  but  in  the  fulfilment  of 
her  [obligations,  and  it  was  not  necessary  to  go  beyond  this,  as  she 
contemplated  no  compact,  to  which  her  general  constitutional  power 
of  assent  was  necessary,  thereby  leaving  nothing  to  inference,  but 
clearly  demonstrating  that  she  proposed  nothing  else,  than  separate 
legislation  on  the  part  of  each  government ;  making  the  offered  grant 
dependent  only  on  similar  grants,  by  other  powers.  But  it  is  said  by 
the  appellants'  solicitors,  ex  cathedra,  that  this  peculiar  phraseology 
of  the  Virginia  law,  grew  out  of  a  desire  on  the  part  of  that  State, 
to  exclude  the  conclusion,  that  by  asking  the  consent  of  Congress  in 
general  terms,  she  would  admit  the  powers  of  that  body,  constitu- 
tionally to  legislate  on  subjects  of  internal  improvement.  If  this  were 
indeed  her  intention,  there  must  have  been  an  extraordinary  portion 
of  metaphysical  subtlety  engaged  in  the  structure  of  her  law ;  for 
who  could  ever  dream,  that  a  State  in  asking  the  assent  of  Congress 
to  a  compact  between  States,  by  the  most  distant  implication,  ad- 
mitted the  existence  of  power  in  Congress,  to  legislate  over  the  sub- 
ject-matter of  the  compact?  But  the  ascription  of  such  intention  to 
her,  does  not  in  the  least  degree,  prove,  it  was  the  desire  of  Virginia 
to  have  the  consent  of  Congress  to  a  compact,  but  she  asks  it,  that 
by  virtue  of  legislation  on  the  part  of  Congress,  the  canal  might  be 
extended  through  the  District,  by  a  similar  grant  to  the  same  com- 
pany, and  that  thereby  the  objects  of  her 'grant  might  be  effectuated. 
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9 1  a  *  Again,  ib  no  inference  to  be  drawn  against  the  idea  of  a 
'•*^  compact  from  the  fact,  that  no  visitorial  power  has  been 
created  orer  this  corporation  I  Is  it  to  be  conceived  that  sovereigns 
entering  into  a  contract,  to  give  birth  to  a  perpetual  corporation, 
wonld  have  provided  no  common  tribunal  to  guard  the  sanctity  of  its 
grant ;  or  who  might  be  enabled,  when  the  corporation  was  trans- 
cending its  limits,  or  from  mis-user  or  non-user,  had  failed  to  gratify 
the  objects  of  those  who  gave  it  life,  to  restore  to  them  the  re-posses- 
sion of  their  imparted  sovereignty?  Yet,  here  is  a  corporation  with- 
out a  visitor.  They  could  not  have  left  this  matter  to  future  stipu- 
lation ;  and  it  is  unreasonable  to  suppose,  that  so  grave  and  import- 
ant a  matter,  had  escaped  the  observation  of  the  contracting  parties. 
There  being  no  provision  on  this  subject,  it  is  not  unfair  to  conclude, 
that  the  States  never  thought  of  a  compact,  but  looking  solely  to 
their  acts,  as  separate  grants  of  independent  sovereignties,  its  legal 
supervision  was  supposed  to  be  where  that  of  every  other  corporation 
is,  in  the  Courts  of  the  State  creating  it. 

But  who  is  it  that  complains  of  this  violation  of  compact  ?  If 
there  be  a  compact,  it  must  be  admitted  that  it  is  with  parties 
always  vigilant  of  their  rights,  and  ever  ready  to  maintain  them. 
Has  the  history'  of  the  country  furnished  us  with  any  evidence  of 
remonstrances  on  the  part  of  Virginia,  or  of  the  United  States,  of  an 
infraction  of  her  contract  by  Maryland!  Kot  a  murmur  has  been 
heard ;  on  the  contrary,  the  Rail  Road  Company  have  grants,  from 
both  Virginia,  and  the  United  States.  Is  no  deduction  to  be  made 
from  this,  of  what  were  the  intentions  of  the  governments  ?  Is  not 
the  inference  satisfactory,  that  they  never  supposed  any  compact 
had  been  made  to  be  violated,  and  that  Maryland  had  done  nothing^ 
except  what  she  had  a  right  to  do. 

Having  thus  shown,  that  the  Chesapeake  and  Ohio  Canal  Com- 
pany had  no  derivative  rights,  which  over-reached  the  Ohio  Rail  Road 
tp^g^  Company,  acquired  from  the  Potomac  ♦  Company,  and  that 
^^^  the  Rail  Road  Company  has  in  the  adoption  of  her  route, 
done  nothing  which  could  interfere  with  the  rights  of  that  company 
if  it  were  yet  in  being,  and  consequently  with  the  right  of  the  Chesa- 
peake and  Ohio  Canal  Company  derived  by  assignment  from  it. 

Having  shown,  that  the  Chesapeake  and  Ohio  Canal  Company 
could  only  date  it«  charter  from  the  23d  May,  1828,  when  Congress 
complied  with  the  provisions  and  conditions  upon  which  the  States 
had  made  their  charter  legislation  to  depend,  and  that  it  must  date 
its  incorporation  from  the  day  when  the  subscriptions  of  the  cor|K)ra- 
tions  of  the  District  were  confirmed  by  Congress,  both  of  which 
periods  were  subsequent  to  the  charter  of  the  rail  road,  and  its  adop- 
tion of  a  route. 

Having  shown,  that  the  Rail  Road  Company  could  not  be  over- 
reached by  any  supposed  relation  or  abeyance  of  the  rights  of  the 
Canal  Company,  and  that  there  existed  nothing  to  prevent  the  State 
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of  Maryland,  at  any  period  anterior  to  the  vesting  of  any  rights  under 
ber  oflPer  of  a  grant  to  the  Canal  Company,  from  either  repealing  it 
til  toto,  or  modifying  it,  whether  its  charter  be  considered  either  as 
the  offering  of  Maryland  law,  or  growing  oat  of  her  concuiTent  legis- 
lation with  other  States. 

Having  shown,  that  the  State  of  Maryland  has  restricted  the 
Canal  Company  in  her , choice  of  her  ronte,  and  fixed  the  route  of 
the  Bail  Road  Company  therein,  that  the  law  is  constitutional,  and 
gives  the  latter  company  a  priority. 

And  finally,  having  shown  that  there  existed  no  compact  between 
Maryland  and  Virginia,  in  relation  to  the  Potomac  Company,  or  be- 
tween the  United  States,  Virginia,  Maryland,  and  the  Potomac 
Company,  in  the  creation  of  the  Canal  Company,  which  could  pre- 
vent the  legislation  of  Maryland,  or  interfere  with  the  rights  of  the 
Kail  Road  Company,  acquired  under  such  legislation. 

I  shall  proceed  in  conclusion,  to  make  some  observations  on  the 
comparative  equities  of  the  respective  parties. 

*It  is  objected  against  the  equity  of  the  complainants,  that  ^g^^ 
they  hastily  fastened  themselves  upon  their  route  on  the  left  '•'••■• 
bank  of  the  Potomac,  during  a  period  of  time  when  the  Canal  Com- 
pany was  unable,  from  a  want  of  organization,  to  select  that  ronte, 
and  their  conduct  in  this  respect,  has  been  assimilated  to  one  who 
takes  advantage  of  the  inability,  or  minority  of  a  feme  covert  or  infant, 
by  seizing  upon,  and  appropriating  their  property ;  and  it  is  empha- 
tically asked,  whether  equity  in  such  a  case  would  not  interfere  f 

But  it  is  not  perceived,  that  this  haste  emanated  from  a  desire  to 
oust  the  canal  of  its  rights  or  privileges,  but  to  appropriate  that 
which  she  believed  she  had  a  right  to  occupy :  and  if  she  had  the 
right  to  occupy  it,  it  would  'be  difficult  to  impute  to  it,  the  want  of 
equity  in  its  proceedings,  in  endeavoring  to  gain  possession  of  the 
right,  whatever  knowledge  she  might  have  of  the  movements  of  her 
antagonist.  But  let  us  trace  the  history  of  this  matter  a  little 
farther,  and  its  developments  will  show  the  futility  of  the  argument. 
On  the  7th  December,  1826,  General  Bernard  had  reported  to  Con- 
gress, that  the  proposed  canal  would  cost  22,000,000  of  dollars. 
Maryland,  at  the  session  of  its  Legislature  of  that  year,  had  ex- 
pressed her  doubts,  whether  the  canal  would  ever  go  into  operation. 
Maryland  had  made  her  subscription  to  depend  on  the  subscription 
by  Congress,  of  a  million  of  dollars,  and  it  must  be  admitted  that 
when  the  magnitude  of  its  cost  was  taken  into  consideration,  together 
with  the  uncertainty  that  Congress  would  ever  give  her  aid,  that  the 
circnmstances  which  surrounded  the  proposed  corporation,  were  such 
as  to  make  the  most  sanguine  doubt  of  its  success.  In  this  state  of 
things,  the  project  of  a  rail  road  was  started,  as  one  the  most  likely 
to  accomplish  the  object  in  view ;  and  the  history  of  all  the  legisla- 
tion in  relation  to  it,  as  well  as  all  its  proceedings  from  its  organiza- 
tion, manifest  that  there  was  no  tardiness  or  delay  at  any  time. 
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The  same  expeditiou  existed  in  the  commeDcenient  of  the  undertak- 
ing, as  at  the  period  when  the  condnct  of  the  company  is  considered 
oo»>  **^  objectionable.  A  brief  •  reference  to  these  laws  and  pro- 
^'^'^  ceedings,  will  show  the  activity  of  all  concerned,  and  at  a 
period  too,  when  that  company  could  have  anticipated  no  collision 
with  the  Canal  Company.  On  the  28th  February,  1827,  the  rail 
road  was  incorporated  by  Maryland.  On  the  8th  March,  1827,  it 
was  incorporated  by  Virginia.  On  the  3l8t  March,  1827,  the  whole 
amount  of  stock  wfis  subscribed.  On  the  23d  April,  1827,  the  com- 
pany was  organized.  On  the  20th  June,  1827,  engineers  commenced 
their  surveys  to  the  Ohio  from  Baltimore.  On  the  5th  April,  1828, 
the  engineei-s  report  the  route  by  the  Potomac.  On  the  5th  May, 
the  board  of  engineers  adopt  the  above  report.  On  the  9th  May, 
1828,  advice  of  coimsel  is  asked,  as  to  the  mode  of  acquiring  title  to 
the  adopted  route.  On  the  12th  May,  1828,  the  board  of  engineers 
were  directed  to  proceed  on  the  adopted  route,  preparatory  to  con- 
struction; and  on  the  14th  May,  1828,  agents  were  dispatched  to 
obtain  title  to  the  adopted  route. 

Thus,  we  perceive  that  this  company  moved  with  celerity  from  the 
very  beginning.  Even  at  a  period  of  time  when  no  one  would  have 
dreame<1  of  any  collision,  only  ten  days  were  suffered  to  elapse  after 
the  passage  of  the  Maryland  charter,  before  one  was  also  procured 
from  Virginia,  and  in  less  than  six  weeks  thereafter,  notices  had 
been  given  of  the  meetings  of  commissioners  to  take  stock.  The 
stock  had  been  subscribed,  and  the  company  duly  organized.  No 
greater  expedition  was  used  afterwards  than  before.  If  there  had 
been  any  alteration  in  the  conduct  of  the  company,  if  from  being 
dilatory,  it  had  become  active  and  energetic,  there  would  have  been 
greater  force  in  the  argument.  But  where  its  character  has  been 
marked  with  energy  and  dispatch  throughout,  it  would  be  difficult  to 
impute  that  dispatch  at  any  given  period  to  inequitable  motives, 
when,  at  one  period  at  least,  it  would  have  been  impossible  to  ascribe 
such  consideration  to  the  same  actions. 

But  this  conduct  of  the  Bail  Bead  Company  is  susceptible  of  other 
views,  which  makes  the  course  they  pursued  entirely  justifiable.  On 
the  3d  of  March,  1828,  Maryland  •  had  subscribed  $500,000  to 
'^'••^  the  company,  on  the  condition  that  she  would  go  to  the  Poto- 
mac— or  in  other  words,  the  State,  as  we  have  seen,  not  only  gave 
her  liberty  to  take  that  course,  but  invited  it  by  the  strongest  con- 
siderations, and  having  thus  manifested  her  wishes,  and  conditionally 
fixed  her  route,  could  there  be  a  want  of  equity  in  pursuing  that 
course,  and  appropriating  it  to  herself  f  Her  creator,  and  that  of 
the  Canal  Company,  the  fountain  of  law  and  justice  within  the  ter- 
ritories of  Maryland,  its  Legislature,  had  invited  it  to  this  course, 
and  in  obeying  so  high  a  manifestation  of  the  public  will,  the  charge  of 
inequity  against  her,  would  seem  to  be  entirely  destitute  of  any  just 
foundation. 
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Bat  let  08  look  at  the  picture  on  the  other  side,  and  we  shall  find 
that  impatations  of  a  want  of  equity  are  made  npon  mnch  more  solid 
fonndations.  While  the  charter  of  the  Canal  Company  was  yet  in 
fierif  its  stock,  as  we  have  seen,  not  subscribed  for  within' its  charter, 
and  of  coarse  its  route  not  designated,  the  State  of  Maryland,  by  a 
sapplement  to  the  very  law,  subscribing  $500,000  to  the  Canal  Com- 
pany, subscribed  the  same  sum  to  the  Rail  Road  Company,  on  con- 
dition that  she  went  to  the  Potomac  River,  and  through  the  Coun- 
ties of  Washington,  Frederick  and  Allegany.  Notwithstanding  this 
appropriation  of  the  Potomac  route  by  the  Legislature  of  Maryland 
to  the  Bail  Road  Company,  the  Canal  Company  take  the  subscrip- 
tion of  Maryland,  and  still  insist  upon  having  the  very  route,  thus 
otherwise  appropriated,  under  the  supplement  of  the  law,  which 
gives  her  the  money.  Had  the  Canal  Company  acted  with  peri'ect 
good  faith  to  the  State  of  Maryland,  after  taking  her  money,  she  ought 
to  have  considered  herself,  whatever  were  her  absolute  rights  to  take 
that  coarse  which  Maryland  had  appropriated  to  the  Rail  Road 
Company.  It  is  true,  Maryland  had  in  fact  only  assumed  the  char- 
acter of  a  stockholder  in  both  these  companies ;  but  it  is  impossible 
to  lose  sight  of  the  idea,  that  she  never  looked  to  her  own  emolu- 
ments as  a  stockholder,  in  *  making  these  subscriptions,  but  ^^^ 
acted  the  part  of  a  generous  patron  to  those  works,  both  of  '•'•4: 
which  she  was,  no  doubt,  anxious  to  see  accomplished,  and  that  for 
this  purpose  she  generously  and  liberally  advanced  the  public  funds. 
Was  it  just  and  equitable  therefore,  in  the  Canal  Company  aex^pt- 
ing  this  bounty,  thus  munificently  bestowed,  with  full  notice  of  the 
wishes  and  views  of  her  creator  and  benefactor,  to  frustrate  and  defeat 
the  only  object  the  State  had  in  view  in  extending  her  aid  to  the  rival 
company,  by  declaring  that  she  would  have  the  very  route,  upon  the 
election  of  which  alone  the  State  had  declared,  she  would  bestow  her 
boanty  on  the  Rail  Road  Company  f  Her  course  was  too  plain  to 
admit  of  hesitation.  She  ought  either  to  have  refunded  the  money, 
or  have  abandoned  the  route. 

Before  closing  this  opinion,  I  beg  leave  to  subjoin  a  few  remarks 
in  relation  to  the  derivative  rights  of  this  company,  which  were 
neglected  to  be  made  under  the  appropriate  head. 

If  the  Canal  Company,  as  the  assignee  of  the  Potomac  Company, 
BtiU  possesses  the  power  of  condemnation,  it  is  not  a  power  in  aid  of 
the  Chesapeake  and  Ohio  Canal,  but  in  furtherance  of  the  objects  of 
the  Potomac  Company.  If  land  is  condemned  under  her  powers, 
derived  as  assignee,  these  lands  must  be  applied  to  the  objects 
designed  by  the  charter  of  the  Potomac  Company*,  and  not  to  the 
objects  designed  by  the  Canal  Company.  In  other  words,  she  has 
no  right  to  condemn  under  one  charter,  for  the  benefit  of  the  other. 
Kow  the  Canal  Company  have  adopted  the  left  margin  of  the  Poto- 
mac for  the  canal,  and  can  have  authority  to  condemn  for  such  a 
purpose,  under  that  charter,  and  for  that  only.    As  long  as  she 
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adheres  to  her  roate,  her  rights  of  condemnation,  under  her  Potomac 
charter,  are  gone.  So  far  from  intimating  a  desire  to  abandon  sach 
route,  she  is  insisting  upon  it  here.  It  is  clear,  that  all  her  condem- 
nations mnst  be  made  nnder  her  canal  charter,  or  they  cannot  sab- 
serve  her  purposes;  for  she  cannot  use  them  for  her  canal,  if  they 
are  condemned  under  the  Potomac  Company's  •  charter.  She 
'^'^^  presents  herself  to  the  Court  in  the  attitude  of  an  entire  aban- 
don ment  of  the  Potomac  charter — Why  ?  Because  she  has  adopted 
the  route  of  one  continuous  canal  from  tide  to  the  mouth  of  Savage 
River,  under  her  new  charter,  and  so  far  at  least  as  the  left  bank  of 
the  river  is  concerned,  looks  entirely  to  the  new,  and  not  to  the  old 
Potomac  charter.  If  she  means  to  exercise  rights  under  the  Poto- 
mac charter,  they  must  now  be  in  the  bed  of  the  river  or  on  the 
Virginia  shore.  In  this  point  of  view,  her  rights  from  the  assign- 
ment would  be  of  no  consequence  to  her  in  this  controversy. 

From  all  these  views,  it  appears  to  me,  that  in  point  of  law  and 
equity,  the  Rail  Road  Company  is  entitled  to  the  route  she  has  se- 
lected, and  I  am  therefore  for  affirming  the  decree  of  the  Chancellor. 

Dorset,  J.  also  dissented,  and  delivered  the  following  opinion : 
In  forming  an  opinion  on  the  various  questions  presented  for  de- 
termination, by  the  argument  in  this  case,  I  shall  endeavor  to  divest 
my  mind  of  every  impression  which  may  have  been  made  by  the  elo- 
quent and  forcible  appeal,  preferred  to  the  patriotism  and  sympa- 
thies of  this  Court,  by  the  appellant,  to  induce  them  to  urge  on  the 
argument  of  this  case  against  the  consent  of  the  appellees,  out  of  its 
regular  order.  And  this  I  am  the  more  easily  enabled  to  .do,  by  find- 
ing, on  a  careful  examination  of  the  record,  that  the  harsh  and 
uncharitable  remarks  made  on  the  conduct  of  the  President  and  Di- 
rectors of  the  Baltimore  and  Ohio  Rail  Road  Company,  according  to 
my  view  of  the  subject,  are  wholly  unwarranted  by  any  unprejudiced 
consideration  of  the  facts  in  the  case ;  and  that  the  appeal  made  to 
stimulate  the  patriotic  energies  of  the  Court  to  an  unwonted  expedi- 
tion, for  the  avowed  purpose  of  removing  the  alleged  '^  only  obstacle  " 
to  the  speedy  completion  of  the  greatest  of  national  objects,  the  con- 
solidation and  perpetuation  of  the  vital  principles  of  the  Union  and 
*  the  establishment  of  a  connected  navigation  between  the 
^^^  eastern  and  western  waters,  cannot  be  followed  by  the  con- 
templated result;  as  the  counsel  for  the  Canal  Company,  in  his  con- 
cluding argument,  has  distinctly  announced  to  us,  that  this  company 
has  not  been  chartered  by  Pennsylvania ;  not  having  agreed  to  ac- 
cept the  Act  of  Assembly  of  that  State,  by  reason  of  the  numerous 
conditions  on  which  it  was  granted.  That  under  present  circum- 
stances, more  favorable  terms  could  be  obtained  by  them,  is  an  event, 
in  my  estimation,  not  to  be  anticipated.  So  that  this  magnificent 
and  stupendous  enterprise  is  disrobed  of  its  national  chamcter,  and 
consequently,  high  prerogatives,  and  sinks  into  a  mere  '^  local "  canal, 
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whose  extension  is  limited  by  the  confines  of  Maryland.  I  shall  also 
view  this  case.,  nnprejndiced  by  the  assertion,  that  the  canal  being  a 
poblic  highway,  its  charter  should  be  most  liberally  and  favorably 
ooDStrned;  whereas,  that  of  the  rail  road  establishing  ^^a  close,'' 
'^odions,"  and  ^'enormous  monopoly,"  should  be  visited  with  a  most 
rigorons  interpretation.  Because,  I  regard  a  rail  road,  practically 
and  beneficially,  as  great  a  convenience  to  the  community  as  any 
public  highway ;  and  those  features  of  monopoly  so  much  complained 
of,  are  the  inseparable  attributes  of  that  mode  of  internal  improve- 
ment, deprived  of  which,  it  would  lose  all  its  value,  and  could  no 
longer  be  esteemed  as  of  public  utility. 

The  first  inquiry,  which  I  shall  examine,  is  that  most  elaborately 
and  ably  discussed  on  both  sides:  at  what  time  did  the  rights  of  the 
Chesapeake  and  Ohio  Canal  Company  accrue  f  Are  they  to  relate  to 
the  date  of  their  charter,  or  to  the  period  at  which,  by  the  terms  of 
that  charter,  they  became  a  body  corporate  f  As  to  the  Rail  Road 
Company,  in  this  respect,  there  has  been  no  controversy.  Whether 
the  accrual  of  their  franchises  be  carried  back  to  the  time  of  the 
adoption  of  their  charter,  or  to  the  time  of  their  organization  under 
it,  is  immaterial,  as  far  as  this  first  inquiry  is  concerned.  The  time 
at  which  they  assumed  their  corporate  charter,  were  duly  organized, 
and  made  the  location  •of  their  rail  road  being  conceded.  ^o«y 
With  respect  to  the  Chesapeake  and  Ohio  Canal  Company,  a  '*'•  • 
preliminary  question  is  presented :  at  what  time,  agreeably  to  the 
provisions  of  their  charter,  was  the  amount  of  stock  subscribed  for, 
requisite  to  give  them  a  corporate  existence  f  By  the  3d  section  of 
that  law,  it  is  enacted,  ^^  that  whenever  one-fourth,  or  a  greater  part 
of  the  said  stock,  shall  have  been  subscribed  in  the  manner  afore- 
said, then  the  subscribers,  their  heirs  and  assigns,  shall  be,  and  are 
hereby  declared  to  be  incorporated  into  a  company  by  the  name  of 
the  ^  Chesapeake  and  Ohio  Canal  Company.' "  i?he  object  of  the 
Legislature  in  imposing  this  condition  precedent,  to  my  mind  is 
most  manifest ;  they  designed  that  the  powers  and  privileges  created 
by  their  charter  never  should  vest  until  the  number  of  subscribers 
was  such  as  to  afford  a  guaranty,  or  strong  probability  of  the  com- 
pletion of  the  work,  of  which  the  company  were  to  assume  the  execu- 
tion. Nothing  but  a  subscription  by  bona  fide,  competent  subscri- 
bers could  gratify  this  postulate  of  the  canal  charter.  If  for  a  propo- 
sition, so  undeniable,  an  authority  were  required,  one,  of  the  most 
ooDciusive  character,  may  be  found  in  the  case  of  the  Salem  Mill 
Dam  Corporation  vs.  Joseph  Ropes,  9  Pickering,  189. 

One-fourth  part  of  the  capital  stock  of  the  Chesapeake  and  Ohio 
Canal  Company  is  $1,600,000.  In  November,  1827,  the  whole  amount 
of  subscription  for  the  canal  stock,  by  competent  subscribers,  was 
1416,900.  In  January,  1828,  it  was  $502,700.  In  these  estimates 
Sire  excluded  the  subscriptions  of  $100,000  by  the  corporation  of  the 
City  of  Washington ;  of  $250,000  by  the  corporation  of  Georgetown ; 
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and  the  like  sam  by  the  corporation  of  Alexandria ;  because,  bj  refer- 
ence to  the  charters  of  those  cities,  it  will  be  seen  that  they  were 
incompetent  to  make  such  subscriptions ;  their  powers  being  all  of  a 
strictly  limited,  municipal  character ;  and  by  no  possibility  of  con- 
struction could  they  be  made  to  convey  an  authority  to  bind  those 

cities  for  the  amounts  which  had  been  subscribed.  They 
4Z9  m  oould  levy  money  on  the  property  within  their  respective 
jurisdictions,  only  to  a  very  small  amount;  and  such  levies  they  were 
enjoined  to  apply  to  defraying  the  expenditures  incident  to  the  exe- 
cution of  the  specially  enumerated  powers  with  which  they  were  in- 
vested by  their  charters.  The  subscriptions  of  stock  by  the  corpora- 
tions of  Georgetown,  Washington  and  Alexandria,  as  before  stated, 
formed  therefore  no  part  of  that  subscription  which  was  required  by 
the  charter  of  the  Chesapeake  and  Ohio  Canal  Company  to  give 
that  comi^any  a  legal  entity.  And,  that  such  was  the  admitted  fact, 
anterior  to  the  present  controversy,  is  demonstrated  by  the  Act  of 
the  Congress  of  the  United  States,  passed  May  24th,  1828,  entitled 
^'  An  Act  to  enlarge  the  powers  of  the  several  corporations  of  the 
District  of  Columbia,  and  for  other  purposes  :^  by  which  it  is  enacted 
^^  that  the  corporation  of  Washington,  the  corporation  of  George- 
town, and  the  corporation  of  Alexandria,  within  the  District  of  Co- 
lumbia, shall,  severally,  have  full  power  and  authority  to  subscribe 
and  pay  for  shares  of  the  stock  of  the  Chesapeake  and  Ohio  Canal 
Company;  and  all  such  subscriptions  as  shall  have  been  already 
made  by  either  of  the  said  corporations,  shall,  and  the  same  are 
hereby  declared  to  be  valid  and  binding  on  the  said  corporations  re- 
spectively." If  these  (x>rporations,  anterior  to  May,  1828,  possessed 
the  power  of  subscribing  for  canal  stock,  why  the  necessity  for  an 
.  Act  of  Congress  expressly  creating  this  power,  and  declaring  valid 
and  binding  on  the  said  corporations  respectively,  subscriptions  by 
them  antecedently  madef 

But  it  is  contended,  that  conceding  the  invalidity  of  these  subscrip- 
tions, prior  to  the  passage  of  the  Act  of  Congress,  to  constitute  the 
amount  of  stock  requisite  to  the  existence  of  the  contemplated  corpo- 
ration ;  yet,  that  by  the  Act  of  Congress,  they  were  rendered  valid, 
to  all  intents  and  purposes,  in  the  same  manner  as  if  this  Act  of  Con- 
gress had  simultaneously  passed.    There  is  nothing  in  the  Act  of 

Congress  itself,  in  the  principles  of  justice  or  the  analogies  •of 
'^'^^  the  law  to  sustain  this  position.  There  are  no  words  in  the 
Act  of  Congress  to  favor  such  a  construction.  The  terms  used  are  as 
precise,  unequivocal,  and  comprehensive  for  the  purpose  designed  as 
-language  could  make  them — the  subscriptions  were  to  be  valid  and 
binding  on  the  said  corporations,  respectively ;  and  on  them  only. 
Not  as  is  now  insisted,  to  be  ^^  valid  and  binding*'  to  the  destruction 
of  rights,  legally  and  intermediately  invested  in  third  persons.  Be- 
trospective  laws,  upon  every  principle  of  sound  interpretation,  are  to 
be  construed  strictly,  and  not  extended  beyond  their  obvious,  natural 
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import.  Upon  what  grounds,  then,  can  it  be  serioasly  urged  that 
the  meaning  of  Congress  in  this  case  is  not  only  to  be  carried  to  the 
fullest  extent  which  the  import  of  the  terms  used  will  bear ;  but  that 
you  are  to  add  to  the  enacting  clause,  without  one  word  or  circum- 
stance indicating  such  a  legislative  design,  ^^  that  those  subscriptions 
should  be  as  valid  and  binding  upon  all  persons  whatsoever,  as  if 
those  corporations,  at  the  time  of  subscribing,  possessed  the  power 
then  given  them  by  this  Act  of  Congress  f  To  have  passed  such  a 
law,  to  operate  in  a  contest  like  the  present,  was  not  within  the 
powers  of  Congress,  had  they  designed  to  exercise  such  a  right. 
Even  though  it  should  be  conceded  that  they  could  have  made  the 
subscriptions,  from  their  date,  valid  and  binding  on  the  State  of 
Maryland,  which  I  deny ;  yet  they  could  not  have  made  them  so  on 
the  Baltimore  and  Ohio  Rail  Road  Company,  whose  intermediate 
rights  were  lawfully  acquired  from  the  State  of  Maryland.  Such  an 
attempt  would  not  only  have  been  inconsistent  with  the  plainest  dic- 
tates of  justice,  but  subversive  of  the  fundamental  principles  of  civil 
government ;  and  in  spirit  a  violation  of  that  principle  of  the  Consti- 
tution, which  forbids  the  passage  of  laws  impairing  the  obligation  of 
contracts.  To  impute  to  Congress  such  an  outrage  from  an  act  of 
legislation  like  that  now  before  us,  would  be,  to  say  the  least  of  it,  so 
onconrteous  an  extension  of  judicial  •  power,  that  no  Court  of  ^q^ 
judicature  entertaining  a  just  respect  for  themselves,  would  '^^V 
ever  sanction  it. 

That  a  statute,  affecting  a  corporation  in  esse^  is  only  operative 
thereon  from  the  time  of  its  acceptance,  is  abundantly  shown,  by  the 
authorities  cited  on  the  part  of  the  appellees ;  if  authorities  for  such 
a  proposition  could  be  deemed  necessary.  It  is  an  assumption  which 
needs  no  authorities,  that  the  organization  of  a  company  under  such 
a  law,  as  that  constituting  the  Chesapeake  and  Ohio  Canal  Company, 
\s  per  86  it&  acceptance.  If  then  the  rights  of  this  corporation  accrue 
at  the  instant  they  accept  their  charter,  or  in  other  words  become  a 
corporate  body,  it  follows  that  the  accrual  of  their  rights  did  not 
occur  prior  to'the  24th  of  May,  1828,  and  that,  as  far  as  mere  priority 
is  concerned,  they  must  yield  precedence  to  the  Rail  Road  Company. 
But  to  evade  the  force  of  this  sound,  natural,  and  common  sense 
inference ;  it  is  contended  that  as  soon  as  the  Chesapeake  and  Ohio 
Canal  Company  springs  into  being,  they  are  invested  with  all  the 
rights  and  powers  designed  to  be  conferred  on  them,  not  from  the 
date  of  their  actual  existence  and  investiture,  but  from  the  date  of 
their  charter.  And  this  doctrine  has  been  insisted  on,  upon  two 
grounds;  on  one  or  the  other  of  which  it  is  said  to  be  clearly  sus- 
tainable. First,  it  is  contended  that  from  the  nature  of  the  franchises; 
about  to  be  erected,  they  must  be  regarded  from  the  date  of  the 
charter,  as  ^^  rights  sui  generis^  with  a  latent  and  indefeasible  capacity 
of  fnture  attachment,"  &c.  To  sustain  the  legal  recognition  of  this 
class  of  ^<  rights,"  unintelligible,  to  minds  not  perverted  by  the  most 
11  4  G.  &  J. 
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subtle  refiuements  of  legal  technicalities,  it  was  to  have  been  ex- 
pected, that  at  least  some  adjndication  would  have  been  adduced. 
In  this  expectation  however,  I  have  been  disappointed.  And  being, 
in  accordance  with  the  spirit  of  the  times,  opposed  to  innovations  on 
the  common  law  not  resting  on  reason  and  justice,  but  the  offspring 
of  abstruse  refinement  and  incomprehensible  subtilties,  J  cannot 
^  prevail  on  myself,  without  stronger  reasons  *  than  exist  for  it 
'^^^  in  the  present  case,  to  admit  the  existence  of  this  novel 
species  of  rights. 

The  ground  which  was  next  relied  on  in  support  of  the  principle 
of  relation,  was,  that  from  the  date  of  the  charter  of  the  Chesapeake 
and  Ohio  Canal  Company,  all  the  rights  with  which  it  was  intended 
to  invest  them,  passed  out  of  the  States  of  Maryland  and  Yirginia, 
and  remained  in  abeyance,  until  the  company  was  formed  in  whom 
they  might  legally  vest :  and  that  among  these  rights,  passed  that  of 
eminent  domain,  over  the  whole  section  of  country,  watered  by  the 
Potomac  and  its  tributaries,  above  tide-water :  comprehending  per- 
haps a  teiTitory  of  two  or  three  hundred  thousand  square  miles.  That 
the  grant  by  Maryland,  therefore,  of  any  portion  of  this  right  to  the 
Bail  Boad  Company,  was  inoperative  and  void — she  possessing  no 
such  power,  could  not  communicate  it  to  others.  To  support  this 
doctrine,  so  astounding  in  it«  enunciation,  nothing  like  an  express 
adjudication  has  bean  produced;  but  it  has  been  argued  so  much  at 
length,  and  with  so  much  earnestness  on  both  sides,  that  it  might 
from  that  circumstance,  be  well  imagined  to  be  a  question  of  great 
difficulty  and  doubt,  on  the  decision  of  which  the  whole  merits  of  the 
controversy  depended.  It  was  attempted  to  be  sustained  upon 
principles  of  reason  and  justice,  of  policy,  of  intention  in  the  Legis- 
lature, of  dedication  to  pious  and  public  uses,  and  as  being  clearly 
within  the  principle  of  abeyance.  This  state  of  abeyance,  it  did 
appear  to  me  when  the  idea  was  started,  in  the  argument,  and  sab- 
sequent  reflection  has  confirmed  my  first  impressions,  was  so  wholly 
irrelevant  and  inapplicable  to  the  circumstances  of  this  case,  that  I 
regarded  the  invocation  of  its  aid,  as  the  last  effort  of  extreme 
ingenuity,  contending  with  difficulties  insurmountable,  by  which  it 
was  threatened  to  be  overwhelmed.  This  ^'  absurd  and  unintelligible 
fiction,"  as  it  is  denominated  by  one  of  the  most  profoundly  learned 
and  able  jurists,  that  has  ever  written  upon  the  laws  of  England,  is 
always  odious  and  never  tolerated,  but  from  necessity.  From  neces- 
sity,  because,  without  its  *  admission  the  grant  must  fail  to 
^^'^  take  effect ;  upon  no  other  legal  principles  could  it  be  sustained: 
without  it,  the  intention  of  the  grantor  would  be  wholly  defeated. 
4  Kent  Com.  252.  Is  this  the  condition  of  the  grant  made  to  the 
Chesapeake  And  Ohio  Canal  Company.  Can  no  company  be  orga- 
nized, under  the  law,  unless  you  adopt  this  wild  notion  of  abeyance? 
Might  not  every  letter,  word  and  object  of  the  Legislature  have  been 
gratified,  and  yet  the  right  of  eminent  domain  have  remained  in  the 
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^tate  of  Marjland  until  the  Chesapeake  and  Ohio  Canal  Company 
were  in  being,  and  competent  to  exert  it.  If  so,  and  it  is  impossible 
to  deny  it,  the  essential  ingredient,  that  which  is  inseparable  from 
the  doctrine  of  abeyance,  the  necessity  of  resorting  to  it,  as  the  only 
means  of  effectuating  the  grant,  is  wanting ;  and  the  principle  is 
therefore  wholly  inapplicable  to  the  case.  This  necessity  does  not 
depend  on  subsequent  contingencies ;  it  must  exist  at  th6  instant 
the  grant  is  made,  or  it  can  never  exist  at  all.  If  the  States  of  Mary- 
land and  Virginia  had,  in  express  terms  of  present  grant,  given  to 
the  Chesapeake  and  Ohio  Canal  Company  the  power  of  eminent 
domain,  as  now  claimed ;  thus  evincing  a  determination  immediately 
to  divest  themselves  of  that  right,  there  might  have  been  some 
apology,  for  resorting  to  this  far-fetched  absurdity  called  abeyance. 
Because,  the  States  having  in  express  terms,  parted  with  this  right, 
and  the  Chesapeake  and  Ohio  Canal  Company,  not  being  competent 
to  take  it,  there  is  some  pretext  for  saying,  according  to  the  fictions  of 
abeyance,*  that  it  passed  into  the  clouds,  there  to  remain  until  the 
Chesapeake  and  Ohio  Canal  Company  should  spring  into  life,  when 
it  would  descend  upon  them.  But  have  Maryland  and  Virginia 
attempted  the  commission  of  such  an  Act  of  rashness  and  folly,  con- 
ceding to  them  the  right  to  do  sot  which,  however,  I  deny.  Noth- 
ing bearing  to  it  the  most  remote  resemblance  is  to  be  found  in  their 
law.  The  15th  section,  is  the  only  one  to  be  found  on  the  subject. 
That  simply  declares  that,  "  whereas  it  is  necessary  for  the  making 
of  the  •said  canal,  locks,  dams,  ponds,  feeders  and  other  ^^q 
works,  that  provision  should  be  made  for  condemning  a  quan-  ^^^^ 
tity  of  land  for  the  purpose;  be  it  enacted,  that  it  shall  and  may  be 
lawful  for  the  said  president  and  directors,  or  a  majority  of  them,  to 
agree  with  the  owners  of  any  land,  through  which  the  said  canal  is 
intended  to  pass,  for  the  purchase  or  use  and  occupation  thereof; 
and  in  case  of  disagreement,  or  in  case  the  owner  thereof  shall  he  a 
feme  covertj  under  age,  non  compos^  or  out  of  the  State  or  county,  on 
application  to  a  justice  of  the  peace  of  the  county  in  which  such  land 
shall  lie,  &c.  'he  shall  issue  his  warrant  to  the  sheriff,  to  summon  a 
jnry  to  value  such  lands,  and  upon  payment  of  the  valuation,  the 
Canal  Company  are  to  be  invested  with  the  title  thereto."  It  is  the 
intention  of  the  Legislature,  to  be  collected  from  what  they  have 
^aid,  that  must  control  the  construction  of  their  Act ;  so  far  as  they 
have  disclosed  an  intention  to  bind  themselves,  or  part  with  their 
privileges,  and  no  farther,  can  we  hold  them  bound.  There  is  noth- 
ing in  the  language  of  the  Act  of  Assembly ;  or  the  subject-matter 
to  which  it  applies ;  or  the  nature  of  the  corporation  or  franchises, 
which  it  was  designed  to  create,  tending  to  give  a  momentary  coun- 
tenance to  the  intent  imputed  to  the  General  Assembly,  or  to  the 
interpolation  of  this  extraordinary  principle  of  abeyance.  On  the 
contrary,  every  clause  and  sentence  of  this  Act  of  Assembly  is  in 
accordance  with  the  common  sense,  sound  legal  axiom  of  the  law, 
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that  those  rights  which  pass  not  to  the  grantees,  remain  in  the 
grantors.  What  motive  could  have  induced  the  Legislature,  in  this 
case,  to  have  acted  in  reference  to  a  different  rule  !  If  their  object 
were,  as  no  doubt  it  was,  to  expedite  the  formation  of  the  Canal 
Company,  would  it  have  been,  with  most  certainty  effected,  by  the 
measures  imputed  to  themf  Would  any  individual  have  more  will- 
ingly subscribed  for  stock,  because  the  rights,  which  he  thereby 
acquired,  passed  to  him,  not  by  immediate  transition  from  the  State, 
but  in  a  way,  which  none  but  minds  sti*ongly  imbued  with  legal  sub- 

tilties,  not  to  say  absurdities,  could  •  comprehend  ?  Would 
'^^^  it  not  have  had  a  tendency  to  delay  the  filling  of  the  sub- 
scription list,  when  those  who  were  peculiarly  interested  in  the 
subject,  saw  there  was  no  motive  for  haste,  that  they  might  await 
their  own  convenience;  as  all  power  of  revoking  or  impairing  the 
grant,  or  creating  a  rival  enterprise,  had  passed  from  the  hands  of 
the  State.  There  was  then  no  motive  for  inconvenient  dispatch ; 
they  might  with  safety  wait,  and  speculate  on  events.  Had  the 
Legislature  designed  to  seal  up  their  powers,  in  this  incomprehen- 
sible mysterious  abeyance,  would  they  not  have  limited  some  period^ 
at  the  expiration  of  which,  they  should  be  restored  to  them,  in  case 
the  contemplated  corporation  should  never  be  in  a  capacity  to  exert 
them  f  It  cannot  be  said,  that  their  omission  to  do  so  was  the  result 
of  an  entire  confidence,  that  such  a  contingency  could  not  occur. 
The  reverse  is  the  truth,  as  is  demonstrated  bj*  their  legislating  for 
such  an  emergency,  and  declaring,  that  if  the  requisite  amount  of 
stock  were  not  subscribed,  the  subscribers  should  be  released  from 
their  engagements :  thus  sedulously  providing  for  the  protection  of 
the  interests  of  all  parties  concerned,  but  of  themselves  and  their 
constituents.  Is  it  fair  to  impute  to  our  public  functional ies  such 
unpardonable  negligence,  or  intentional  violation  of  their  datiesf 
Should  we  not  in  candor  presume,  that  the  Legislature  never  in- 
tended to  divest  themselves,  to  our  injury,  of  those  powers  which 
were  confided  to  them  for  our  benefit,  until  that  corporation  came 
into  esse^  by  which  they  were  to  be  beneficially  exercised — ^that  until 
then,  their  sovereign  power  of  legislation  remained  unimpaired,  and 
needed  no  statutory  reservation  to  preserve  it  ?  If  such  were  the 
conceptions  and  designs  of  the  Legislature,  and  the  language  they 
have  used,  as  it  is,  be  in  accordance  with  them,  is  there  any  stern, 
unbending  rule  of  law,  by  which,  in  a  case  like  the  present,  the 
manifest  intention  is  to  be  frustrated,  and  sovereignty  disrobed  of  its 
characteristic  and  noblest  attribute,  by  the  seal  of  abeyance  being 
stamped  on  its  powers  ?    If  in  the  constitutional  code  of  laws  of  any 

civilized  nation,  the  *  application  of  such  a  principle  be  tole- 
'••'^  rated,  it  should  not  find  its  way  into  the  free  and  enlightened 
institutions  of  this  country,  by  judicial  legislation.  From  its  intro- 
duction through  any  other  source  we  have  nothing  to  fear. 
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The  right  of  eminent  domain  is  only  vested  in  the  State,  and  can 
ODly  be  exercised  by  it,  for  the  promotion  of  the  public  welfare.  No 
transfer,  or  dispasition  can  be  made  of  it,  for  any  other  purpose.  It 
is  a  power  which  is  of  the  essence  of  sovereign  government ;  and 
mast  always  remain  in  a  State,  capable  of  being  exerted  for  the  pub- 
lic good.  Such  is  the  inherent,  inviolable  condition  of  its  tenure. 
The  State  can  pass  no  law,  either  utterly  annulling  the  right,  or  sus- 
pending its  exertion  for  an  indefinite  period,  which  could  in  anywise 
coDtroi  subsequent  legislation ;  until  the  right  vests  elsewhere,  to  be 
used  for  the  public  benefit,  it  always  remains  in  the  State.  And  even 
where  the  power  to  exercise  it,  is  confided  to  others,  they  are  not  to 
be  regarded  in  the  character  of  its  owners  or  iK>ssessors,  but  the 
instmments  or  agents,  through  whom  its  execution  is  effected  by  the 
State.  Upon  these  grounds,  the  right  depends,  according  to  the 
fandamental  principles  of  our  government ;  and  the  interests  of  the 
commnnity  are  deeply  concerned  in  their  inviolate  preservation.  In 
conformity  thereto,  should  all  legislative  enactments  on  the  subject, 
be  presumed  to  have  been  made,  unless  such  presumption  be  conclu- 
sively rebutted,  by  the  terms  of  the  laws  themselves.  The  provisions 
of  the  charter  of  the  Canal  Company  are  in  atrict  unison  with  such  a 
construction ;  and  are  only  made  to  violate  it  by  an  unnatural,  wild, 
and  strained  interpretation ;  or  rather  by  ingrafting  on  the  Act,  an 
entirely  new  provision,  unnecessary,  impolitic,  and  improper  in  its 
operation,  and  which  never  entered  into  the  imagination  of  the  Gen- 
eral Assembly.  And  for  what  purpose  are  we  urged  to  do  this! 
That  we  may  give  to  the  Canal  Company  powers  and  priorities  with 
which  the  law  has  not  invested  them  ;  and  convict  a  subsequent  Leg- 
islature of  a  breach  of  faith,  and  of  duty,  and  of  a  violation  of  the 
Constitution  of  the  United  •  States,  which  they  had  sworn  to  ^j^q^ 
support.  The  rail  road  charter  does  impair,  or  dAsigns  to  im-  '^^^ 
pair,  the  rights  secured  to  the  Canal  Company,  iiiiny  of  the  positions 
of  the  appellants  be  sustained,  except  that  which  relates  to  the  true 
construction  of  the  rail  road  charter  itself.  The  rule  is  and  should 
be,"  omnia  rite  actafuUne  prcesumuntur,^^  It  applies,  more  strongly,  to 
the  acts  of  co-ordinate  branches  of  the  government,  than  to  those  of 
Courts  of  judicature.  The  power  of  Courts  of  justice,  of  declaring  an 
Act  of  the  Legislature  unconstitutional,  in  this  State  is  drawn  from 
necessity :  and  whilst  I  admit  its  existence,  1  am  firm  in  the  convic- 
tion, that  it  should  never  be  exercised,  but  in  a  clear  case,  where  the 
usurpation  of  authority  stands  free  from  doubt.  If  this  high  and 
delicate  power  be  lightly  or  wantonly  exerted,  or  in  any  other  than 
cases  where  the  mind  harbors  no  reasonable  doubts,  as  to  the  infringe- 
ment of  constitutional  principles,  it  will  lead  to  consequences,  more 
ruinons  to  the  public  interests,  than  would  attend  its  non-existence. 

Bat  where  the  necessity  of  introducing  into  this  case,  the  magical 
terra  "  abeyance  f"  Its  introduction,  in  construing  the  Act  of  the 
Legislature  relative  to  the  Canal  Company,  serves  but  to  perplex  and 
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cou  found  what  is  otherwise  simple  and  anambiguous.  The  cases^ 
referred  to  in  support  of  it,  are  those  of  present  grant,  not  where  a 
mere  mode  of  creating  a  franchise  or  right,  is  provided  for  by  law. 
They  are  cases  where  the  grant  must  operate  in  presenti  or  never 
Here  there  is  no  absolute,  or  immediate  grant  of  a  franchise,  which 
must  take  effect  instanter  or  never ;  nor  is  it  a  grant  on  a  condition 
precedent,  or  subsequent,  by  which  irrevocable  rights  instantly  pass 
from  the  grantors.  But  it  is,  as  it  were,  the  mere  offer  of  a  bargain, 
a  naked  authority,  which,  until  accepted  in  the  mode  prescribed,  is 
revocable  at  the  discretion  of  the  party  from  whom  it  emanates. 
This,  surely,  would  be  its  condition,  if  this  charter  were  the  act  of  a 
private  individual.  Can  a  reason  be  assigned,  why  a  different  con- 
struction should  be  placed  upon  it,  when  regarded  as  the  act  of  a  legis> 
OQ»y  l^tiv®  body  t  What  is  a  statute,  or  Act  •  of  Assembly,  but  the 
'^•' ■    mere  expression  of  the  will  of  the  Legislature. 

The  adoption  of  the  notion  of  abeyance  makes  the  Legislature  to 
do,  what  is  inconsistent  with  their  duty,  and  irreconcileable  with  the 
attributes  of  sovereign  legislative  power;  and  imposes  on  them  this 
absurdity,  without  motive  or  object ;  whereas  their  duty  to  their  con- 
stituents, the  interests  of  the  community,  and  all  sound  legislative 
policy  should  have  prompted  them  to  a  course  of  conduct,  the  reverse 
of  that  which  is  ascribed  to  them.  They  would  be  binding  them- 
selves for  a  period  indefinite,  when  no  equivalent  obligation  was  im- 
posed on  the  party  with  whom  they  designed  ultimately  to  form  a 
contract.  Ko  time  was  limited  for  the  organization  of  the  Chesa- 
peake and  Ohio  Canal  Company ;  none  prescribed,  when  the  import- 
ant prerogative  of  legislating  for  the  public  good,  according  to  the 
exigencies  of  the  times,  and  the  improved  lights  of  science,  might 
descend  from  the  clouds,  and  light  again  on  the  sovereign  Legislature 
of  the  State.  No  human  foresight  could  with  certainty  predict  such 
a  reinvestment  of  pbwer.  It  could  not  be  effected  by  limitations  or 
length  of  time,  until  there  be  a  party  in  esse,  whose  right  might  be 
impaired  by  such  a  positive  or  presumptive  bar.  If,  therefore,  a 
thousand  years  were  to  elapse,  before  any  company  were  formed 
under  the  canal  charter,  the  State,  though  enjoying  none  of  the  con- 
templated advantages,  which  formed  the  consideration  for  the  cession 
of  their  rights,  would  still  be  hung  up  in  this  state  of  abeyance.  It 
could  not  in  any  part  of  the  territory,  watered  by  the  Potomac  and 
its  tributaries,  open  a  public  highway ;  authorize  the  construction  of 
a  turnpike  road ;  condemn,  as  is  usual,  the  site  of  a  town,  or  sanction 
any  other  internal  improvement;  not  even  grant  to  the  United 
States  or  to  itself,  the  land  necessary  to  erect  a  fort  or  arsenal,  no 
matter  how  urgent  a  necessity  therefor,  may  have  been  produced  by 
a  state  of  war.  Can  a  Court  of  justice,  unless  impelled  by  a  force  of 
language  which  leaves  no  alternative,  which  admits  of  no  other 
^^^  •  rational  construction,  be  induced  for  a  moment  to  couute- 
'**'®   nance  such  a  theory.    According  to  my  view  of  the  subject, 
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withont  violating  the  plainest  principles  of  reason,  justice,  policy,  the 
expi-ess  words  of  the  law,  and  the  manifest  intent  of  its  framers,  it  is 
impossible  to  do  so.  What  motive  could  have  prompted  the  Legis- 
latnie  to  such  a  suicidal  act  f  May  not  every  rational  design,  which 
can  be  imputed  to  them,  be  as  effectually  accomplished  by  their 
retaining  the  power,  till  it  vested  elsewhere  in  a  capacity  to  be 
exerted. 

And  this  state  of  abeyance,  if  once  endured,  must  be  interminable, 
onless,  perchance,  a  Chesapeake  and  Ohio  Canal  Company  should 
spring  into  existence ;  and  consequently  presents  this  strange  incon- 
gruity; if  no  body  corporate  comes  into  being,  in  whom,  by  the  terms 
of  the  grant,  they  can  vest,  the  rights  of  the  State  ^re  irrecoverably 
gone;  by  no  possibility  can  they  be  re-acquired;  but,  if  those  rights 
vest  in  the  grantees,  there  is  some  hope  for  the  State.  It  may  be 
restored  to  its  lost  inheritance,  which  it  sold  for  less  than  a  pot  of 
porridge,  by  purchase,  by  forfeiture,  or  by  the  Chesapeake  and  Ohio 
Canal  Company  ceasing  to  have  further  occasion  for  its  use.  Such 
an  absurdity  has  no  analogy  in  the  law  to  sustain  it;  no  reason,  rest- 
ing on  expediency  or  necessity.  It  was  suggested,  that  such  a  con- 
struction was  necessary,  in  order  to  protect  the  Canal  Company  from 
the  effects  of  conflicting,  unjust,  and  inconsistent  legislation.  Has 
the  Constitution  made  any  provision  against  such  actsf  If  not,  can 
a  Court  of  justice  do  sof  Can  they  mould  laws  and  constitutions  as 
salts  their  pleasure  ?  And  for  what  purpose  are  they  now  asked  to 
do  so  ?  To  prevent  the  Legislature  from  exercising  their  inherent 
rights,  lest  according  to  the  Courts'  notions  on  the  subject,  they  may 
exert  them  unwisely,  unnecessarily,  or  inconsistently.  Of  their  con- 
dact,  in  this  respect,  they  are  themselves  the  sole,  the  exclusive  judges. 
The  Constitution  has  imposed  on  theui  no  such  interdict ;  it  is  neither 
oar  province,  nor  within  our  powers  to  prescribe  it.  To  interpret 
their  acts,  or  adjudicate  on  such  a  presumption,  would  be  an  indig- 
nity *  to  the  Legislature,  that  this  Court  could  not  permit  ^qo 
themselves  to  offer.  Were  we  to  do  so,  it  would  be  but  a  con-  ^^^^ 
sisteut  extension  of  the  same  principle,  to  determine,  that  the  Gen- 
eral Assembly  having  once  legislated,  their  power  of  future  legisla- 
tion on  the  same  subject,  was  in  abeyance,  lest  they  should  act  un- 
wisely, unjustly,  or  inconsistently. 

As  respects  the  rights  of  eminent  domain,  the  same  power  has 
always  been  given  to  the  turnpike  road  companies,  that  is  conferred 
on  the  Chesapeake  and  Ohio  Canal  Company.  Was  it  ever  before 
suggested,  that  until  the  location  of  those  roads  were  made,  the  right 
of  eminent  domain  over  the  whole  section  of  country  in  which  their 
location  was  authorized,  had  pa<ssed  out  the  State;  and  that  no  public 
highway  could  be  laid  out  through  it,  until  those  turnpike  roads  were 
definitively  located.  On  the  contrary,  have  not  the  Legislature,  under 
sach  circumstances,  been  in  the  constant  habit  of  opening  public 
roads,  as  if  no  restriction  had  been  laid  on  their  powers :  thus  giving 
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a  legislative  interpretatioD  to  their  Acts,  and  annoancing  their  inten- 
tion  to  be,  the  revei*se  of  that  which  it  is  now  insisted  to  have  been. 
According  to  this  doctrine  of  abeyance  too,  if,  immediately  after 
the  passage  of  the  canal  charter,  and  the  assent  to  it  by  the  Poto- 
mac Company,  and  before  one  share  of  stock  had  been  sabscribed, 
Virginia,  Maryland,  Congress,  and  the  Potomac  Company,  had  for 
reasons  the  most  cogent,  determined  that  the  charter  of  the  Chesa- 
peake and  Ohio  Canal  Company  should  be  annulled ;  and  in  pursu- 
ance of  such  determination,  the  Potomac  Company  had  revoked 
their  assent,  and  Maryland,  Virginia,  and  Congress,  had  repealed 
their  laws,  yet  it  was  comi>etent  to  have  proceeded  and  organized 
the  Chesapeake*  and  Ohio  Canal  Company ;  and  when  organized, 
they  would  have  been  clothed  with  the  same  powers  and  immunities, 
as  if  those  repeals  and  revocations  had  never  taken  place :  and  this 
without  the  aid  of  any  constitutional  provision.  Does  this  appear 
to  be  either  reasonable  or  just  f  is  it  such  an  intention  as  ought  to 
be  imputed  to  the  parties  to  this  charter  f  Unless  restrained 
44U  •  ijy  some  constitutional  or  fundamental  principle  of  civil  gov- 
ernment, what  one  Legislature  enacts,  the  same,  or  its  succeeding 
Legislature,  may  modify  or  repeal,  either  in  whole  or  in  part.  Until 
the  corporate  franchise  was  acquired  in  the  mode  pointed  out  by  the 
canal  charter;  Congress  and  the  Legislatures  of  Maryland  and  Vir- 
ginia, or  either  of  them,  as  far  as  their  respective  interests  were  con- 
cerned, might  at  discretion  have  exerted  this  power.  The  right 
appears  to  me  incontrovertible :  the  only  question  could  have  been 
the  expediency  of  its  exercise ;  and  of  this  the  Legislature  are  the 
uncontrolled,  exclusive  judges.  To  restrain  the  legislative  power, 
in  the  manner  here  attempted,  is  to  fetter  it  with  a  restriction  which 
no  principle  of  constitutional  law,  of  civil  government,  of  reason,  or 
of  public  policy,  either  authorizes  or  requires.  It  is  essential  to  oar 
well  being  and  prosperity,  as  a  nation,  that  they  who  legislate  for 
our  benefit,  should  be  left  free  to  act,  as  their  wisdom,  prudence, 
and  sense  of  justice,  may  dictate.  And  that  in  their  sphere  of  action, 
in  providing  for  the  public  weal,  no  restraints  should  be  imposed  on 
their  powers,  which  are  not  to  be  found  in  our  constitutional  code, 
or  in  those  fundamental  principles  which  are  the  basis  of  all  civil 
society.  U',  from  misrepresentation,  or  ignorance  of  facts,  or  mis- 
conception of  our  rights  or  interests,  they  are  led  intq  error ;  they 
should  be  permitted  to  retrtice  their  steps,  to  correct  their  mistakes. 
The  existence  of  such  a  privilege  is  of  the  essence  of  legislative 
power :  to  withhold  it  would  be  productive  of  ruinous  consequences. 
What  is  there  in  the  charter  of  the  Chesapeake  and  Ohio  Canal 
Company  to  make  it  an  exception  to  this  general*  rule  ?  Considered 
in  its  proper  light,  it  is  nothing  more  than. the  offer  of  a  bargain  by 
three  States,  which,  upon  its  acceptance,  forms  the  contracting 
party  on  one  side;  the  grantors.  Until  such  acceptance,  either  of 
those  States  might  revoke  or  alter  its  proposals  at  pleasure.    It  is 
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in  no  wise  distinguishable  from  a  similar  offer  made  by  a  private 
individaal  in  reference  to  his  own  domain.    And  the  same  right  of 

.  amendment,  •  modification,  or  revocation  of  such  offer  would  -  - 
exist  in  the  one  case,  as  the  other.  With  as  much  propriety  '^^* 
may  you  apply  this  doctrine  of  abeyance,  to  the  common  cases  of  unac- 
cepted contracts  between  individuals.  As  if  A  proposed  to  B  to 
go  to  Washington,  or  pay  me  £10,  and  you  shall  have  my  horse, 
although  6  make  no  engagement  to  do  either;  ^^et  A's  right  to  his 

'  horse  is  put  in  abeyance,  and  he  cannot  be  restored  to  his  right  of 
property,  by  withdrawing  his  proposition. 

The  argument  is,  ^'  that  when  the  corporation  comes  into  life,  the 
franchise  which  existed  before  de  jure^  then  vests  de  facto^  and  re- 
lates back  to  the  date  of  the  charter,  having  the  same  operation  as 
if  the  Canal  Company  had  then  been  in  existence."  If  this  position 
can  be  sustained,  there  could  be  no  such  thing,  as  seniority  in  grants 
of  land  in  Maryland,  issued  under  the  same  order  of  the  Lord  Pro- 
prietary, or  of  the  Governor  and  Council,  or  of  the  same  Act  of  the 
General  Assembly  of  Maryland.  And  if  by  a  subsequent  order,  a 
particular  manor  were  granted,  and  afterwards  a  part  thereof  granted 
under  a  survey,  authorized  by  the  prior  orders,  the  junior  grant  would 
have  priority  over  the  senior :  contrary  to  the  repeated  decisions  of 
all  the  Courts  in  Maryland  upon  that  subject.  Indeed  it  would 
follow,  that  after  the  Acts  of  Assembly,  or  orders  of  the  Executive 
Council,  have,  upon  the  terms  and  conditions  therein  specified, 
anthorized  the  citizens  of  the  United  States  to  acquire  title  to  all, 
or  any  of  the  vacant  lands  in  the  State,  that  those  Acts  of  Assembly, 
or  the  orders  of  Council,  could  not  subsequently  be  changed  or  re- 
pealed ;  the  rights  of  the  State  having  been  thereby,  put  in  abey- 
ance. And  yet  such  repeals  and  modifications  have  uniformly  been 
made,  and  it  never  entered  into  the  imagination  of  man,  to  question 
their  legality,  or  to  carry  back  a  title,  beyond  the  period  at  which 
the  grantee  acquired  an  equitable  title,  by  locating  his  land  warrant. 
Under  oar  Act  of  Assembly,  entitled,  '*  an  Act  to  incorporate  cer- 
tain persons  in  every  Christian  church  or  congregation  •  in  ^^^ 
this  State,"  every  religions  denomination  may  become  iucor-  '**'* 
porated,  by  complying  with  the  prescribed  requisitions.  By  this 
notion,  of  relation  to  the  date  of  the  law  authorizing  an  incorpora- 
tioD,  all  of  those  corporate  bodies  come  into  existence  at  the  same 
instant  of  time :  there  is  no  such  thing  as  seniority  amongst  them ; 
althongh  in  point  of  fact,  some  of  those  Christian  congregations  had 
been  duly  incorporated,  twenty  years  before  others  ever  existed,  or 
were  known  as  a  religious  sect,  or  denomination  of  Christians.  And 
if  500  years  had  intervened,  it  would  not  vary  the  principle.  Should 
the  State,  for  the  encouragement  of  religion,  direct  its  treasurer  to 
divide  $10,000  on  the  1st  January,  1833,  amongst  all  the  religious 
Hocieties,  incorporated  under  that  Act ;  a  Christian  congregation, 
eonforming  to  the  provisions  of  the  law,  fifty  years  afterwards,  might, 
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by  this  retrospective  operation,  claim  its  distribution  of  that  which 
it  was  never  designed  to  be  a  participant. 

It'  the  Chesapeake  and  Ohio  Canal  Company,  by  tbi^^  doctrine  of 
abeyance  and  relation,  is,  upon  its  being  ushered  into  life,  to  be  con- 
sidered as  clothed  with  the  rights  of  the  State  from  the  date  of  its 
charter ;  upon  the  same  principle,  the  proposition  is  incontrovertible, 
that  they  are  invested  with  all  the  rights  and  property  of  the  Pot'O- 
mac  Company,  from  the  time  of  their  assent  to  the  canal  charter; 
which  assent  was  given,  as  it  was  designed  to  be,  soon  after  the 
passage  of  the  Act  of  Assembly  under  which  it  was  made.  They 
could  no  longer  collect  tolls,  or  do  any  other  Act  authorized  by  their 
charter.  Was  such  the  design  of  the  Legislature  f  Could  they  have 
intended,  to  prompt  the  Potomac  Company  to  such  an  act  of  folly? 
and  ruinous  injustice  to  themselves  f  That  all  their  dearly  bought 
rights  and  privileges  should  be  suspended ;  the  public  deprived  of 
the  enjoyment  of  the  canals  and  locks  constructed  for  their  benefit, 
to  gratify  an  absurd,  unnecessary,  technical  fiction,  which  in  truth, 
has  no  application  to  such  a  subject.  If  the  States  are  to  be  held  as 
having  made  this  wanton,  useless  sacrifice  of  their  rights,  human 
f^Mg^  ingenuity  •  cannot  suggest  a  ground,  on  which,  the  Potomac 
44o  Company  can  be  rescued  from  a  similar  fate.  Abeyance  is 
equally  applicable ;  if  it  does  not  more  strongly  apply  to  acts  of 
individuals  and  corporations,  than  to  those  of  a  sovereign  State. 

If,  then,  fifty  or  a  hundred  years  had  elapsed  (as  it  well  might  and 
probably  would,  but  for  the  subscription  of  (1,000,000  obtained  from 
the  United  States,  at  a  moment  the  most  auspicious,)  before  the 
Chesapeake  and  Ohio  Canal  Company  had  been  warmed  into  life, 
and  during  that  interval,  the  profits  received  by  the  Potomac  Com- 
pany, if  any  they  could  receive,  had  been  millions  j  the  whole  of  it 
would  have  vested  in  the  Chesapeake  and  Ohio  Canal  Company ; 
and  no  interest  would  be  allowed  the  Potomac  Company  on  their 
capitiU  during  this  period.  Would  this  be  justice  f  Could  it  have 
been  the  intention  of  the  Legislature,  or  the  understanding  of  the 
Potomac  Company,  when  their  assent  was  given  I  Had  the  Canal 
Company  been  immediately  organized  by  the  terms  of  their  charter, 
the  stockholders  in  the  Potomac  Company,  at  the  par,  or  nominal 
value  of  their  stock,  were  to  be  adopted  as  stockholders  in  the  Canal 
Company.  In  this  situation  of  the  parties,  the  proposed  substitution 
administered  justice  to  both  sides;  but  can  it  be  conceived  that 
either  the  Legislature  or  Potomac  Company  intended,  that  if  the 
organization  of  the  Canal  Company  were  delayed  for  a  century,  and 
during  this  period,  the  profits  of  the  Potomac  Company  were  four 
times  the  amount  of  its  stock,  yet  it  all  became  the  property  of  the 
Canal  Company.  Such  glaring  injustice  finds  no  support  in  the  ex- 
press words  of  the  law,  upon  no  principle  of  construction  or  implica- 
tion does  it  receive  the  slightest  sanction.  Of  the  use  and  profits  of 
their  stock,  the  Potomac  Company  remained  in  the  enjoyment,  until 
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tber  were  sabstitated  to  an  equivalent  by  the  organization  of  the 
Canal  Company,  So,  upon  the  most  extended  idea  of  the  transfer  of 
the  right  of  eminent  domain,  which  can  be  insisted  on  with  the  sem- 
blance of  plausibility  to  •  support  it,  the  State  continued  in  ^mm 
possession  of  it,  until  it  rested  in  a  being,  in  esse,  competent  '^^^ 
to  exert  it  for  the  purpose  for  which  it  exists.  As  was  before  re- 
marked, the  power  of  eminent  domain  is  the  inseparable  attribute  of 
sovereignty ;  and  is  held  as  a  high  and  sacred  trust,  delegated  exclu- 
sively, and  to  be  exerted  only  for  the  public  good.  It  is  a  right,  in 
it8  nature  unalienable,  except  to  those  who,  exercising  it  in  consum- 
mation of  the  designs  for  which  it  was  granted,  are  regarded,  pro  hoc 
fice^  as  the  agents  or  instruments  of  government.  It  cannot  be 
granted  to  those  who  are  incompetent  to  exert  it :  neither  can  the 
sovereign  power  disrobe  itself  of  this,  its  noblest  prerogative,  nor 
place  it  in  abeyance,  or  in  any  condition  in  which  it  is  incapable  of 
being  exercised,  where  the  interests  of  the  public  demand  its  exer- 
tion. These  are  implied  conditions  inherent  in  the  nature  of  the 
power,  and  indissolubly  attendant  on  its  possession. 

By  the  Act  of  the  General  Assembly  of  Maryland,  passed  in  1704, 
the  vestiy  of  every  parish  in  the  State  are  empowered  upon  the  same 
principles  that  the  Canal  Company  are  authorized  to  exercise  a  simi- 
lar right  to  condemn  two  acres  of  land  for  the  building  of  a  church 
or  chapel  of  ease.  And  by  an  Act  passed  in  1719,  for  the  encourage- 
ment of  iron  manufacture,  any  person  or  persons  were  authorized,  in 
like  manner,  to  procure  the  condemnation  of  sites  for  forge  mills  and 
iron  works,  each  condemnation  to  embrace  100  acres  of  land.  If  the 
doctrines  of  the  appellants  be  sustained,  it  follows,  that  by  these 
Acts  of  Assembly,  the  right  of  eminent  domain  over  all  the  lands  in 
the  State  was  put  in  abeyance,  until  every  suitable  site  for  such  a 
purpose  should  be  improved,  which  will  not  be  the  case,  in  all  probar 
bility,  for  centuries  to  come.  The  State,  therefore,  after  the  year 
1719,  had  no  more  power  to  pass  any  right  of  eminent  domain  to  the 
Chesapeake  and  Ohio  Canal  Company,  than  after  the  passage  of  the 
charter  of  that  company,  it  could  communicate  it  to  the  Baltimore 
and  Ohio  Rail  Boad  Company.  Their  argument  proves  too  ^^- 
•much ;  it  annihilates  their  own  rights,  whilst  it  destroys  those  '^^^ 
of  the  rail  road ;  it  involves  both  companies  in  one  common  ruin. 
The  same  remarks  are  applicable  to  the  Act  of  Assembly  passed  in 
1704,  to  encourage  the  building  of  water  mills,  by  condemning  ten 
acres  of  land  for  each  site.  And,  notwithstanding  these  Acts  of 
Assembly,  that  banished  to  the  clouds  or  the  moon  the  right  of  emi- 
nent domain,  which  only  returned  to  earth  as  the  exigencies  under 
those  laws  demanded  its  re-appearance,  yet,  at  every  session  of  the 
General  Assembly,  from  the  year  1704,  to  the  present  time,  that 
power  had  been  exerted  in  opening  public  highways,  &c.;  and  such, 
the  exercise  of  this  power,  had  produced  at  various  times  before  the 
Legislactnre,  in  Court  and  out  of  Court,  controversies  of  the  most  im- 
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XK)rtant  and  warmly  contested  character;  yet,  wonderful  to  tell, 
neither  the  Legislature  by  whom  the  laws  were  enacted,  nor  the 
lawyers,  nor  the  Judges  by  whom  they  were  scrutinized  and  sus- 
tained, until  the  present  trial,  ever  dreamed  of  the  discovery  now 
made :  that  all  their  proceedings  were  erroneous,  being  founded  on 
the  right  of  eminent  domain,  which  did  not  exist  in  the  State,  having 
taken  its  flight  from  Maryland  in  1704. 

The  api>ellants  say  it  is  comparatively  unimportant  "when  and 
how  the  company  was  organized  as  a  body  corporate,  and  acquired 
a  capacity  to  be  fully  invested  with  their  corporate  franchises; 
whether  in  November,  1827,  when  the  required  quof<i  of  stock  was 
subscribed;  or  in  May,  1828,  when  the  subscriptions  of  the  District 
corporations  were  confirmed  by  Congress;"  their  rights  take  date 
not  Irom  that  period,  but  from  the  day  of  the  passage  of  the  charter 
of  incorporation ;  and  are,  to  all  intents  and  purposes,  the  same  as 
if  the  corporation  had  been  brought  into  immediate  existence  by  the 
charter  itself.  This  is  extending  the  principle  of  "  relation,"  in  utter 
disregard  of  the  reasons  on  which  it  is  founded ;  and  to  an  extent 
which  is  authorized  by  no  previous  adjudication.  The  cases  to  which 
it  is  applicable,  as  I  have  always  understood  the  rule,  are  where 

^  •  clear  equitable  rights  are  acquired,  which  cannot  be  defeated 
by  him,  in  whom  the  legal  title  remains,  but  by  an  act  of  fraud 
or  injustice;  there  a  junior  grant,  in  conformity  to  such  prior  equities, 
fihall  exclude  or  postpone  a  prior  intermediate  grant.  To  illustrate 
the  principle  by  the  case  of  common  occurrence  in  Maryland :  A 
locates  his  warrant  on  Black  Acre ;  returns  his  certificate ;  pays  his 
composition  money;  but  omits  to  consummate  his  title  by  obtaining 
his  patent.  B  afterwards  executes  his  warrant  on  the  same  land ; 
and  having  complied  with  all  the  requisitions  of  the  land  office,  re- 
ceives his  grant.  A  patent  subsequently  issues  to  A  on  his  certifi- 
cate. In  contesting  their  rights,  standing  alone  upon  their  patents, 
B  has  the  prior  and  better  title ;  but  the  Court,  looking  to  the  ante- 
rior equities  of  A,  regard  his  patent  as  coeval  therewith ;  and  to  pre- 
vent fraud  or  injustice  upon  the  principle  of  equitable  *'  relation,"  the 
prior  equity  and  junior  grant  have  precedence  of  the  junior  equity 
and  senior  grant.  But  what  equities  had  the  appellants,  simply  on 
the  passage  of  their  charter  t  What  fraud  or  injustice  would  they 
have  suffered  by  a  repeal  of  the  law,  or  any  such  modification  of  it  as 
the  Legislature  might  have  seen  fit  to  adopt.  None.  No  rights, 
either  legal  or  equitable,  were  conferred  on  the  appellants,  but  by  the 
requisite  acts  done  in  conformity  to  the  Act  of  Assembly.  Then 
their  equities  first  arose ;  and  to  no  more  remote  period,  upon  any 
principle  of  relation,  can  they  possibly  be  carried.  The  appellants 
seek  to  apply  a  new  doctrine  of  "relation,"  never  heretofore  recog- 
nized, which  needs  no  prior  equity  to  support  it :  thus  dispensing 
with  that  which  haa  always  heretofore  been  of  the  very  essence,  the 
fundamental  basis  of  the  rule.    And  what  injustice,  inconvcftaience. 
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and  confasioD  woald  result  from  such  an  innovation,  may  readily  be 
imagined  by  its  application  to  the  case  before  us,  under  a  probable 
variation  of  its  circumstances,  which  would  not  in  anywise  change 
the  principle.  Suppose  4;he  Chesapeake  and  Ohio  Canal  Company 
not  to  be  in  existence  until  ten  years  hence,  and  *  that  during  oyi  ly 
that  period,  under  the  faith  of  their  charter,  the  Rail  Road  '^^  * 
Company  had  completed  their  entire  enterprise  to  the  banks  of  the 
Ohio.  What,  upon  this  new  and  extraordinary  doctrine  of  relation, 
woald  be  their  predicament !  Why,  the  Canal  Company,  then,  for 
the  first  moment,  coming  into  being,  might  locate  their  works  upon 
the  identical  ground  occupied  by  the  rail  road,  from  Parr's  Spring 
Bidge  to  the  waters  of  the  Ohio,  and  not  allow  the  Rail  Road  Com- 
pany one  dollar  for  the  millions  expended  in  the  execution  of  their 
work.  If  such  be  the  doctrine  of  relation,  founded  on  equity,  I  am 
at  a  loss  to  conceive  what  would  be  termed  ^^  relation,"  founded  on 
iniquity. 

Bat  if  ^'  relation  ^  be  admitted  into  the  case,  to  what  period  are 
the  rights  of  the  Canal  Company  to  be  translated  ?  Is  it  to  1823, 
when  Virginia  passed  the  law,  or  to  1824,  when  Maryland  adopted 
it,  or  to  the  date  when  Congress  sanctioned  it,  or  to  the  time  when 
any  of  its  supplements  were  passed  f  The  difficulties  and  absurdities 
attending  an  affirmative  answer  to  either  of  these  questions,  unequi- 
vocally show,  that,  to  neither  of  those  periods  can  it  be  carried ;  but, 
that  you  must  go  back  to  the  common  sense  of  the  case,  and  fix  the 
time  of  their  acceptance  of  their  charter,  as  the  origin  of  their  rights. 
The  legal  subscription  of  the  requisite  amount  of  stock  being  such 
acceptance. 

It  is  contended,  also,  that  this  charter  making  the  canal  a  public 
highway,  forms  an  exception  to  the  general  rule  applicable  to  such 
sahjects;  and  must  be  regarded  as  a  dedication  to  public  uses;  and 
therefore,  effects  the  immediate  transit  of  the  powers  of  the  State. 
The  answer  to  this  suggestion  is  the  same,  that  was  given  to  the 
alleged  operation  of  the  principle  of  abeyance.  The  doctrine  of  the 
dedication  to  public  uses  is  founded  on  the  same  necessity,  which 
mast  exist  to  support  abeyance.  It  is  only  resorted  to,  where  the 
thing  granted  was  intended  to  pass  immediately  from  the  grantor; 
where  its  remaining  in  him,  was  utterly  inconsistent  with  the  grant. 
Is  that  the  case  before  us  f  Was  any  thing  more  designed  by  the 
Legislature,  than  •  an  eventual  grant ;  a  transfer  of  rights  upon 
the  formation  of  the  corporation  !  Until  that  event  occurred,  '^^^ 
nothing  passed;  neither  the  operation  of  the  grant,  in  the  fullest 
extent  of  its  terms  and  expressions,  nor  the  intention  of  the 
grantors,  nor  any  principle  of  law,  require  that  it  should.  But 
would  this  discriminating  feature,  if  admitted,  be  of  service  to  the  ap- 
pellants !  Concede,  that  so  far  as  the  public  are  concerned,  the  rights 
of  the  State  vest  in  them.  Does  that  exclude  the  power  of  future 
legislation  on  the  subject?    Nay,  is  it  not  the  very  circumstance  that. 
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gives  to  the  Legislature  fnll  power  and  control  over  it !  It  is  a  con- 
€€8sum  in  all  the  cases  of  this  character,  where  the  power  of  the 
Legislature  has  been  drawn  in  question,  that  over  a  grant  affecting 
public  rights  and  privileges,  the  right  of  future  legislation  is  undeni- 
able, and  uncontrolled.  The  constitutional  prohibition,  as  to  impair- 
ing the  obligation  of  contracts,  has  no  application  to  such  a  grant, 
It  is  only  to  private,  not  rights  in  their  nature  public,  that  this  salu- 
tary safeguard  was  designed  as  a  protection.  If  then,  for  these  pub- 
lic purposes,  the  rights  of  the  State  passed  into  immediate  dedicar 
tion,  at  the  date  of  the  Act  of  Assembly,  there  being  no  intervention 
of  private  vested  rights  to  prevent  it ;  the  Legislature  might  at  any 
time  resume  its  powers,  or  pass  any  law  upon  the  subject,  which  its 
discretion  might  suggest.  Until  such  private  rights  intervene,  this 
dedication  to  public  purposes,  which  is  but  the  creature  of  the  legis- 
lative will,  exists  but  at  its  pleasure.  Suppose,  by  Act  of  Assembly 
commissioners  were  appointed,  to  condemn  and  open  a  designated 
road,  and  hold  the  same  for  ever  after,  as  a  highway,  for  the  use  of 
the  public.  Could  not  the  Legislature,  by  any  subsequent  law,  limit, 
change,  or  repeal  their  powers  f    It  cannot  be  denied. 

I  have  been  insensibly  drawn  into  unnecessary  prolixity  and  detail, 
in  the  examination  of  this  part  of  the  case,  because  it  appeared  to 
me  from  the  efforts  made  upon  it  by  both  parties,  that  it  was  consid- 
^M^  ©red  the  prominent  point  in  •  the  cause.  The  other  questions, 
'^*^   I  shall  treat  with  more  brevity. 

Assuming,  that  I  am  right  in  the  views  I  have  thus  far  taken  of 
this  cause ;  the  pretensions  of  the  appellant  are  attempted  to  be  sus- 
tained on  the  ground,  that  Maryland,  Virginia,  and  the  United 
States,  entered  into  a  contract,  and  were  bound  to  each  other,  that 
the  Chesapeake  and  Ohio  Canal  might  be  made  upon  the  terms  sti])- 
ulated  in  its  charter ;  and  that  any  attempt,  therefore,  by  either  of 
those  contracting  parties,  separately  to  repeal,  change  or  modify,  any 
of  its  provisions,  was  unconstitutional  and  void,  as  impairing  the 
obligation  of  a  contract.  If  in  truth,  there  be  such  a  breach  of  faith 
on  the  part  of  Maryland,  as  is  complained  of,  it  might,  with  some  show 
of  reason,  be  said  that  it  is  Virginia  only,  which  has  a  right  to  com- 
plain. The  Chesapeake  and  Ohio  Canal  Company  having  accepted 
their  charter,  with  a  knowledge  of  its  qualification,  as  made  by 
Maryland,  stands  not  with  a  good  grace  before  a  Court  of  equity,  as 
the  voluntary  asserter  of  Virginia's  rights;  who  for  aught  that 
appears,  acquiesces  in  those  acts,  which  form  the  subject  of  com- 
plaint. Nay,  she  has  actually  assented  to  them,  by  passing  the  rail 
road  charter.  Having  accepted  the  charter  in  the  condition  in  which 
they  found  it,  they  have  no  equities,  by  which  they  can  he  subro- 
gated to  the  rights  of  Virginia,  if  she  had  any.  The  United  States 
not  having  complied  with  the  conditions,  on  which  alone  Maryland 
consented  to  be  bound,  until  after  the  alleged  violation  of  the  con- 
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tract,  there  would  be  but  little  equity  on  their  part,  to  which  the 
Canal  Company  could  fall  heir. 

Bat  where  is  the  evidence,  that  such  a  contract  was  ever  made  by 
these  sovereign  States  f  It  is,  say  the  learned  counsel,  the  neces- 
sary  inference  to  be  drawn  from  their  Acts  of  legislation.  This  is  not 
the  mode  in  which  independent  governments  make  compacts.  Their 
engagements  with  each  other,  are  not  entered  into  in  the  same  loose, 
nnaathentic  manner,  in  which  the  ordinary  transactions  of  mankind 
are  conducted,  where  much  rests  on  parol,  and  depends  •  on 
inference  and  conjecture.  But  all  their  contracts  are  matters  -^^^ 
of  express  stipulation,  formally  drawn  up  by  learned  and  skilful 
agents,  fully  disclosing  the  character  of  their  agreements ;  and  for 
the  most  part,  preserved  in  their  public  archives,  as  matters  of 
record.  Whether  there  be  a  contract  between  them,  is  never  a  ques- 
tion depending  on  remote  inference,  or  vague  implication ;  but  is  ever 
a  subject  of  express  declaration.  Where  then  is  the  evidence,  of  the 
negotiation  on  which  this  alleged  compact  is  founded  f  It  is  not  even 
insinuated  that  it  exists  any  where,  unless  it  appears  on  the  face  of 
their  acts  of  legislation.  Does  it  so  appear ;  let  me  ask  f  Is  there 
a  word  or  syllable  in  any  of  thos^  laws,  which  intimates  such  an 
agreement!  Does  the  preamble  recite  it?  Do  any  of  the  enact- 
ments afBrm  it  f  Or  is  there,  in  their  numerous  statutes  relating  to 
this  canal,  a  word  or  sentence,  which  does  not  receive  its  full  and 
natural  import  upon  the  assumed  fact,  that  there  was  no  such 
compact  f  And  are  not  all  their  enactments  in  relation  to  the  canal, 
with  their  various  forms  and  qualifications,  consistent  and  natural,  as 
the  regular  offspring  or  result  of  spontaneous,  concurrent  legislation, 
modified  by  the  peculiar  circumstances,  and  combination  of  interests, 
in  which  the  parties  were  situated,  independently  of  all  compact  on 
the  subject  f  But  stamp  on  their  acts  the  character  of  contract,  and 
how  stand  the  Legislatures  of  Virginia  and  Maryland  f  Convicted 
of  a  wanton  and  wilful  violation  of  the  Constitution  of  the  [Jnited 
States,  which  the}*  had  sworn  to  support.  They  not  only,  do  not 
ask  the  assent  of  the  United  States  to  their  compact,  as  it  is  now 
called,  but  expressly  declared  that  Congress  shall  not  assent  to  their 
Act  upon  any  other  authority,  than  ^^  as  the  Legislature  of  the  Dis- 
trict of  Columbia."  And  the  Congress  of  the  United  States,  repre- 
sented as  one  of  the  three  sovereign  parties  to  this  unconstitutional 
compact,  and  consequently,  alike  cognizant  of  its  nature  and  unconsti- 
tionahty,  in  violation  of  their  duty  and  their  oaths,  as  the  Legis- 
lature for  the  District  of  Columbia,  sanction  and  affirm  it.  Can 
more  conclusive  evidence  be  •  desired,  that  there  never  existed 
such  a  contract  as  is  alleged,  between  the  three  governments,  -^^1 
than  the  bare  statement  of  the  consequences,  which  would  follow 
snch  an  unnatural  presumption  f  Could  any  thing  short  of  the  most 
irrefragable  proof  of  the  fact,  induce  any  Court  of  justice,  much  less 
this  grave  and  reflecting  tribunal,  to  cast  such  an  imputation,  not 
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only  on  their  own  Legislature,  the  high  and  predominating  co-ordi- 
nate branch  of  their  own  government;  bnt  upon  the  Legislature  of 
the  Union,  and  also  upon  that  of  one  of  the  most  enlightened  States 
in  it  ? 

It  has  heretofore  been  a  maxim,  as  well  of  ethics  as  of  law,  that 
presumptions  are  to  be  raised  in  fav^or  of  innocency  of  intention. 
But  in  this  case,  it  does  appear  to  me,  that  we  are  called  on,  in  favor 
of  the  Canal  Company,  to  invert  the  order  of  every  thing  which 
stands  in  the  way  of  the  accomplishment  of  their  designs. 

It  is  urged,  that  it  must  be  the  contract  of  the  sovereign -States, 
because  each  State  legislates  for  the  canal,  through  its  whole  extent: 
as  well  on  subjects  within  its  own  limits  and  jurisdiction,  as  those  in 
other  States  through  which  it  passes.  But  is  this  conclusion  war- 
ranted by  the  charter  !  Did  Maryland  intend,  in  virtue  of  her  legis- 
lation, to  give  title  to  the  Chesapeake  and  Ohio  Canal  Company,  to 
lands  or  other  property  in  Virginia,  or  vice  versa  f  Where  the  neces- 
sity? What  the  object  of  the  States  in  mutually  delegating,  or 
exercising  such  an.  anomalous,  if  not  incommunicable  p)0wer;  even 
upon  the  supposition,  of  the  canal  charter,  being  a  compact  between 
them?  None  can  be  suggested.  The  common  sense,  the  legal 
interpretation  of  their  acts,  is,  that  the  legislation  of  each  State 
should  operate  to  the  extent  of  its  limits,  and  no  farther,  as  regards 
the  rights  and  powers  transferred  to  the  Canal  Company.  But  that 
each  State,  as  they  well  might  do,  (independently  of  all  authority, 
interchangeably  communicated,)  did  impose  restrictions,  by  way  of 
condition,  extending  beyond  its  territorial  limits.  As  for  example : 
that  no  higher  toll  should  be  exacted  on  any  part  of  the  canal,  than 
that  specified  in  the  •  law.  With  as  much  propriety,  may  it 
^^^  be  said,  that  the  rail  road  charter  is  a  compact  between  the 
States,  through  which  it  must  pass ;  the  4th  section,  enacting,  ^'  that 
the  president  and  directors  of  said  company  shall  be,  and  are  hereby 
invested  with  all  the  rights  and  powers  necessary  to  the  construc- 
tion and  repair  of  a  road,  from  the  City  of  Baltimore  to  some  suita- 
ble point  on  the  Ohio  River,  to  be  by  them  determined ; "  the  15th 
section,  authorizing  the  acquisition  of  title  to  the  site,  &c.  of  the 
road,  by  agreement  or  condemnation,  through  the  entire  route ;  and 
the  18th  section,  containing  a  similar  restriction,  as  to  tolls ;  and 
providing,  that  the  capital  stock  of  this  company  ^'  shall  be  exempt 
from  the  imposition  of  any  tax  or  burden  by  the  States,  assenting 
to  this  law."  Thus  continuing  the  similitude  by  showing,  that  the 
assent  to  it,  was  to  be  given  by  other  States  than  Maryland.  And. 
Virginia  did  assent  to  this  law.  Yet  I  believe  the  idea  never  entered 
the  imagination  of  man,  that  a  compact  was  thus  formed  between 
Maryland  and  Virginia. 

So  far  from  the  restriction  in  the  canal  charter,  as  to  tolls,  indicat- 
ing a  contract  between  the  States,  because  each,  in  passing  the  law, 
thus  undertakes  to  establish  a  rate  of  tolls,  beyond  its  proper  terri- 
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torial  jurisdiction,  it  shows  the  reverse.  If  the  charter  was  a  com- 
pact hetweea  the  States,  then  the  limitation  in  its  10th  section,  that 
the  tariff  of  tolls  shall  not  exceed  '^  an  average  of  two  cents  per  ton 
per  mile ;"  was  all  sufficient  to  prevent  its  ever  exceeding  that  limit : 
and  boand,  and  protected  all  the  parties.  No  farther  provision  on 
tbe  subject  was  necessary:  because,  it  being  the  contract  of  the 
three  sovereigns,  the  assent  of  all  was  indispensable  to  any  change  or 
modification  of  its  t^rms.  And  had  it  been  attempted,  under  the 
legislative  sanction  of  either  of  the  States,  the  article  of  the  Consti- 
tution of  the  United  States,  forbidding  the  State  to  pass  a  law  im- 
pairing the  obligation  of  the  contracts,  would  at  once  have  checked 
such  unconstitutional  exercise  of  power.  But  not  having  entered,  nor 
designing  to  enter  into  any  such  compact ;  and  •  knowing,  there-  «  -  q 
fore,  that  without  some  further  enactment,  the  company  could  "^^^ 
by  consent  of  any  of  the  Stat'CS,  within  their  respective  limits,  raise  or 
alter  the  tolls,  in  any  way  they  pleased,  they  wisely  added,  the  follow- 
ing prohibition,  to  the  14th  section ;  ^<  and  no  other  toll  or  tax  what- 
soever, for  the  use  of  the  said  canal,  and  the  works  thereon  erected, 
shall  at  any  time  hereafter  be  imposed,  but  by  consent  of  the  said 
States,  and  of  the  CTnited  States."  Construe  this  a  compact  be- 
tween the  States,  and  this  sage  addition  to  their  law  becomes  super- 
fluous, unmeaning  tautology.  Can  you,  under  circumstances  like 
the  present,  upon  any  rule  of  construction  ever  heretofore  adopted, 
cause  it  to  be  so  regarded  f  The  compact  in  this  section,  and  through- 
oat  the  charter,  is  not  between  the  States  themselves,  but  between 
tbe  Chesapeake  and  Ohio  Canal  Company,  when  it  shall  spring  into 
life,  as  the  one  contraciing  party,  and  the  three  several  States  or 
sovereignties,  as  the  other.  If  a  compact  between  the  States  them- 
selves had  been  intended,  the  application  for  the  assent  of  Congress, 
agreeably  to  the  requisition  of  the  Constitution  of  the  United  States, 
would  have  followed  as  a  matter  of  course.  For  the  necessity  of  such 
assent,  authorities  need  not  be  cited.  If  such  assent  be  necessary  to 
a  cession  of  part  of  its  territory,  by  one  State  to  another,  as  has  been 
adjudicated,  and  is  admitted;  it  is  equally  necessary,  when  two 
States  enter  into  a  contract,  by  which  they  bind  themselves  to  each 
other  to  cede  to  a  corporation,  highly  important  streams  of  naviga- 
ble water  within  their  limits,  and  authorizes  the  cutting  of  canals,  &c. 
in  either  State :  and  for  that  purpose,  to  exercise  tbe  right  of  emi- 
nent domain  in  both  States. 

Suppose  A,  B,  and  C,  to  be  proprietors  of  three  contiguous  farms, 
through  which  D  is  about  to  construct  a  turnpike  road,  or  any  other 
improvement,  that  if  completed  throughout,  would  be  highly  bene- 
ficial to  all ;  but,  if  not  so  completed,  so  far  from  being  a  benefit,  it 
would  be  injurious  to  those  through  whose  lands  it  might  be  made ; 
and  might  be  the  means  of  defeating  the  accomplishment  of  some 
similar  •  work,  which  would  otherwise  have  been  ultimately  ^-^ 
effected.  D  first  applies  to  A,  for  permission  to  make  the  -^^^ 
12  4  G.  &  J. 
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road,  who  grants  it  on  conditiou,  that  no  greater  toll  than  one  cent 
per  mile  be  demanded ;  and  farther,  that  B  and  G  assent  to  the 
making  of  the  road  through  their  farms  on  the  same  terms.    B  and 
C  on  being  separately  applied  to,  give  such  assent.    Between  A,  B 
and  C,  no  communication  on  the  subject,  of  any  nature  or  descrip- 
tion ever  passes.    Before  the  work  commenced,  A  by  the  consent  of 
D,or  under  circumstances  in  which  D's  right  were  not  violated,  with- 
draws his  permission.    Can  he  not  lawfully  do  so  !    Has  B  or  C  any 
right  to  complain,  that  he  has  broken  any  contract,  made  with 
them  f    Unquestionably  not.    Can  the  human  mind,  aided  by  all 
the  discriminating  acumen  and  subtilty  of  the  profession,  draw  a 
distinction  in  principle,  between  the  case  supposed,  and  that  we 
are  now  called  on  to  decide,  except  that  the  latter  is  much  the 
stronger  case  f    What  A,  B  and  C  did,  Virginia,  Maryland,  and  the 
United  States  have  done;  and  nothing  more.    The  decision  in  both 
cases,  must  be  the  same.    In  confirmation  of  this  idea  of  a  contract 
between  the  three  sovereigns,  it  may  be  asked ;  if  after  the  completion 
of  the  said  canal.  Congress  had  repealed  their  law,  assenting  that  a 
lateral  canal  be  made  by  Maryland  through  the  District  of  Colnni- 
bia,  could  not  Maryland  have  proceeded  to  make  such  lateral  canal, 
in  despite  of  such  repealing  law,  on  the  ground  that  it  was  a  nullity, 
being  a  law  impairing  the  obligation  of  a  contract  T    UnquestioDa- 
bly  it  might.    But  what  contract  did  it  impair  ?    Not  any  contract 
between  Congress  and  the  State  of  Maryland;  for  none  such  existed; 
but  the  contract  between  Congress  and  the  Canal  Company.    And 
the  State  of  Maryland  having  the  right  to  make  such  lateral  canal, 
by  their  contract  with  the  Canal  Company,  and  Congress  having  been 
bound  by  their  contract  with  the  Canal  Company,  to  permit  Mary- 
land to  make  such  lateral  canal,  in  contemplation  of  a  Court  of  equity, 
to  prevent  circuity  of  action,  Maryland  is  subrogated  to  all  the  right 
of  the  Canal  Company  *  on  this  subject,  and  standing  in  the 
'^^^  stead  thereof,  may  assert  the  unconstitutionality  of  the  repeal- 
ing law  of  Congress.    Or  may,  in  such  character,  to  the  extent  of 
their  injury,  prosecute  in  •  a  Court  of  Chancery,  an^-  other  remedy 
for  the  breach  of  such  contract,  which  the  Canal  Company  coald 
there  maintain.    This  is  so  familiar  a  principle  of  a  Court  of  equity, 
that  to  sustain  it  by  further  illustration  or  authorities,  cannot  be 
necessary.     But  Maryland  could  be  relieved  against  this  repealing 
law,  either  in  a  Court  of  law  or  equity,  on  the  ground  of  fraad, 
(which  would  avoid  it,)  independently  of  any  contract  between  Con- 
gress and  Maryland.      Congress  had  by  contract  with  the  Canal 
Company,  agreed  that  Maryland  should  exercise  the  power.     Upon 
this  assent  the  conditional  contract  of  Maryland  with  the  Canal 
Company  became  absolute ;  the  Canal  Company,  as  they  were  au- 
thorized to  do,  finished  the  canal.    A  subsequent  revocation  of  this 
power  by  Congress,  independently  of  all  idea  of  their  contracting 
with  Maryland,  would  be  a  rampant  fraud,  which  no  Court  of  law  or 
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equity  would  tolerate.  Let  us  imagine,  that  in  the  preceding  hypo- 
thetical case  of  A,  B,  C  and  D,  there  was  not  only  no  contract  between 
A^  B  and  C,  bat  they  severally  refosed  to  hold  any  interconrse  or 
contract  in  any  shape,  with  each  other:  yet,  after  the  road  was 
finished  through  the  farms  of  A  and  B,  that  C  refused  to  permit 
D  to  progress  with  the  road  through  his  farm,  to  the  great  injury 
of  A  and  B.  Can  it  be  doubted,  that  A  and  B,  independently  of 
contract  between  them  and  C,  but  upon  the  several  contracts  by 
A,  B  and  C,  with  D,  might  obtain  an  injunction  against  C,  to  pre- 
vent bis  obstructing  D  in  the  completion  of  the  road.  It  is  a  propo- 
sition that  admits  of  no  denial.  So  if,  under  the  repealing  law  of 
Congress,  any  of  their  agents,  or  those  who  were  bound  by  their 
legislation,  prevented  the  opening  of  the  lateral  canal,  in  the  mode 
prescribed  by  the  repealing  Acts  of  Congress,  a  similar  injunction 
would  issue  against  them. 

In  confirmation  of  the  remarks  I  have  made,  as  to  the  clear  and 
unambiguous  language  used  by  sovereign  States,  •  in  con- 
tracting  with  each  other,  or  in  consummating  a  contract  by  ^^^^ 
legislation,  look  to  the  Act  of  Assembly  of  Maryland,  passed  at 
November  Session,  1785,  ch.  1 ;  and,  comparing  it  with  the  charter 
of  the  Chesapeake  and  Ohio  Canal  Company,  see  whether  the  evi- 
dence of  compact,  on  the  face  of  both  laws,  be  in  character  the  same. 
As  to  the  canal  charter,  the  inference  of  compact  is  reached  by  a 
forced  aanatural  construction,  not  dedncible  from  the  objects  of  the 
law,  or  the  circumstances  under  which  it  passed,  nor  necessary  to 
gratify  one  word  or  expression  in  it ;  and  involving  consequences, 
which  every  principle  of  courtesy,  candor,  and  sound  judicial  inter- 
pret{ition,  prompt  us  to  avoid,  by  the  rejection  of  such  an  inference. 
But  turn  to  the  former  law,  and  the  compact  is  so  conclusively 
demonstrated  by  its  title,  its  preamble,  the  terms  and  expressions  of 
its  enactments,  that  nothing  is  left  for  inference  or  conjecture.  This 
is  the  mode  in  which  sovereign  States  treat,  or  form  compacts  with 
each  other.  The  title  expressly  announces  ^^the  compact;"  the 
preamble  most  minutely  recites  it ;  and  the  enacting  clause  ratifies 
and  confirms  it,  and  declares  that,  ^'  as  soon  as  the  said  compact 
shall  be  approved,  confirmed  and  ratified,  by  the  General  Assembly 
of  the  Commonwealth  of  Virginia,  thereupon,  and  immediately  there- 
after, every  article,  clause,  matter  and  thing,  in  the  said  compact 
contained,  shall  be  obligatory  on  this  State,  and  the  citizens  thereof, 
and  shall  be  forever,  faithfully  and  inviolably  observed,  and  kept  by 
this  Government  and  all  its  citizens,  according  to  the  true  intent  and 
meaning  of  the  said  compact ;  and  the  faith  and  honor  of  this  State 
is  hereby  solemnly  pledged  and  engaged  to  the  Oencral  Assembly 
of  the  commonwealth  of  Virginia,  and  the  Government  and  citizens 
thereof,  that  this  law  shall  never  be  repealed  or  altered  by  the  Leg- 
islature of  this  Government,  without  the  consent  of  the  Government 
of  Virginia."    If  the  same  inference  of  compact  is  drawn  from  these 
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two  Acts  of  Assembly,  so  utterly  dissimilar,  in  that  respect,  in  every 
feature  and  provision,  the  old  legal  axiom,  "c^  sic  de  •  «i- 
'^^  ■    miUbu8j^^  should  be  changed,  and  it  should  now  be  "  et  sic  de 
insimilibua.^'' 

The  appellants  have  also  insisted,  that  their  charter,  upon  the 
assent  to  be  given,  in  the  mode  prescribed  by  the  Potomac  Company, 
was  a.  contract  between  the  Potomac  Company  and  the  States,  of 
which  the  charter  of  the  Baltimore  and  Ohio  Rail  Road  Company 
wa8  a  violation.  How  many  contracts,  this  charter,  so  prolific  of 
contracts  and  litigation,  may  be  alleged  to  contain,  when  passing 
through  the  ordeal  of  such  professional  ingenuity  as  has  been  applied 
to  it,  on  the  present  trial,  I  am  at  a  loss  to  conjecture.  But,  it 
appears  to  me,  that  the  same  arguments  which  have  been  urged 
against  a  compact  between  the  States,  for  the  most  part,  applied 
with  equal  force,  against  any  such  implication  with  the  Potomac 
Company.  The  assent  of  that  company,  in  reaaon  and  justice,  can 
be  regarded  in  no  other  light,  than  as  an  offer  of  a  bargain  to  the 
Chesapeake  and  Ohio  Canal  Company,  which,  like  all  similar  prop- 
ositions, until  accepted,  was  revocable,  at  the  pleasure  of  the  Potomac 
Company.  To  construe  it  otherwise,  would  be  an  act  of  unexampled, 
cruel  justice  to  that  company.  The  Chesapeake  and  Ohio  Canal 
Company  could  not  be  formed,  until  the  Potomac  Company  had 
given  their  assent ;  they  might  not  have  been  organized  for  a  hun- 
dred years  afterwards.  Yet  during  all  this  period,  the  Potomac 
Company  were  to  go  on,  expending  their  money  in  removing  ob- 
structions in  the  river,  and  improving  its  navigation  by  locks  and 
canals ;  and,  when,  perhaps  by  dint  of  these  expenditures  to  facilitate 
transportation,  they  are  about  to  be  reimbursed,  without  the  powei* 
of  extricating  themselves  from  their  dilemma,  they  are  to  be  divested 
of  all  the  fruits  of  such  their  labors  and  disbursements,  and  for  which 
no  reimbursement  or  indemnity  in  any  shape,  is  allowed.  And  what 
equivalent  are  they  to  receive  for  this  !  A  mere  possibility ;  remote 
and  improbable,  as  to  any  beneficial  result ;  the  chance,  that  after 
all  other  stockholders  receive  ten  per  cent.,  there  may  be 
4Do  •  something  left  for  them.  Some  possible  dividend  may  be 
made  on  their  capital  stock,  but  nothing  on  such  their  disbursements. 
It  may  be  said,  that  they  ought  not  (their  assent  being  given)  to 
have  continued  such  expenditures.  But  what  was  their  alternative? 
Why,  to  forfeit  their  charter,  and  all  that  had  theretofore  been  ex- 
pended. Draw  from  such  their  assent,  the  inference  of  contract,  and 
they  cannot  escape  the  consequences  I  have  mentioned.  Should  a 
Court  of  equity,  as  we  now  are,  be  astute  and  technical,  in  seeking 
out  a  construction  fraught  with  such  injustice  T 

It  has  also  been  insisted,  that,  a  subscription  to  the  stock  of  the 
Chesapeake  and  Ohio  Canal  Company  having  been  commenced,  no 
matter  to  what  amount  such  subscribers  had  acquired  rights,  which 
could  not  be  impaired  by  any  Act  of  the  Legislature  of  Maryland, 
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effecting  the  terms  and  conditions  on  which  such  subscription  was 
made.  This  is  true,  so  far  as  regards  the  coercion  of  the  subscribers, 
to  comply  with  the  obligations  assumed  by  subscription,  but  no 
farther.  .  There  is  no  contract,  under  the  charter  of  that  company, 
between  the  State  and  the  subscribers,  qua,  individual  subscribers. 
The  only  contract  that  could  arise,  was  between  the  State  and  the 
Chesapeake  and  Ohio  Canal  Company,  when  brought  into  being  by 
the  subscription  of  the  requisite  amount  of  stock.  Before  that  took 
place,  everything  was  in  fieri.  Then,  and  not  till  then,  are  the  leg- 
islative powers  of  the  State  suspended  by  the  constitutional  inter- 
diction; then,  and  not  before,  does  it  impliedly  contract,  not  to 
revoke,  or  impair  the  rights  and  privileges  it  has  granted.  To  this 
extent,  and  no  further,  have  the  Supreme  Court  gone  in  the  Dart- 
month  College,  and  other  cases  on  the  subject.  The  Acts,  done  at 
the  time  of  subscribing  for  stock,  are,  of  themselves,  nothing  more 
than  a  compliance  with  the  mode,  by  which  the  assent,  to  become 
members  of  the  corporation,  is  given;  and  never  were  designed  to 
create  a  contract  between  the  State  and  the  individual  subscribers. 
With  as  much  propriety,  may  it  be  said,  that,  if  any  article  of  prop- 
erty •  were  offered  at  public  auction,  and  by  the  terms  of  sale,  ^  _  ^ 
no  bid  were  to  be  received,  unless  he  who  made  it,  in  assur-  ^^^ 
ance  of  this  punctuality,  should  deposit  with  the  auctioneer,  one 
dollar, — that  upon  such  bid  being  made,  and  payment  of  the  dollar, 
the  owner  could  not  decline  proceeding  with  the  sale,  or  offering  it 
apon  new,  or  diflerent  conditions. 

It  has  been  said  that  ^^  the  charter  of  the  Chesapeake  and  Ohio 
€aDal  Company  was  granted  upon  individual  application ;  that  indi- 
viduals had  spent  their  time  and  money  in  procuring  the  information 
upon  which  the  Legislature  acted  in  granting  it :  and  that  this  ex- 
penditure was  a  consideration^  which  was  sufficient  to  make  the  con- 
tract binding  on  the  State  from  the  date  of  the  charter ;  and  these 
individuals  were,  in  fact,  the  parties  interested,  and  not  the  persons 
who  subsequently  subscribed  and  became  corporators  under  the  law." 
This  argument  is,  I  believe,  at  least  entitled  to  the  merit  of  novelty ; 
bat  it  passes  no  encomium  upon  the  strength  of  a  cause,  which,  in  a 
Court  of  last  resort,  finds  it  necessary  to  invoke  it  to  its  aid.  If  the 
State  be  thus  bound  to  these  persons,  then  have  they  under  the 
canal  charter,  rights  above  all  others :  and  consequently,  a  prior 
right  of  subscription  ?  Yet  no  such  priority  exists.  Or  if  so  entitled, 
the  contract,  I  presume,  is  mutually  obligatory,  and  they  are  bound 
to  become  members  of  the  corporation.  Can  they  be  compelled  to 
become  so  f  And  how  ?  Is  it  possible  that  this  Court,  on  grounds 
like  these,  would  venture  to  declare  an  Act  of  the  General  Assembly 
of  Maryland  unconstitutional  f 

But  it  has  been  alleged,  that  although  the  appellants  should  fail 
on  all  the  other  grounds  on  which  they  have  attempted  to  sustain 
their  asserted  priorities;  yet,  that  they  are  clearly  sustainable,  under 
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the  powers  long  since  granted  to  the  Potomac  Company,  and  to 
which  they  have  been  substituted.  Before  I  enter  on  the  examina- 
tion of  this  question,  let  it  be  premised  that  what  I  say  on  this  sab- 
9An  '^^^^'  relates  not  to  the  rights  of  the  Potomac  Company,  or 
^oU  •  their  successors ;  to  the  bed  of  the  river,  or  to  any  canals  or 
works  which  they  have  constructed.  The  location  of  the  rail  road, 
as  I  understand  it,  interfering  with  no  such  rights.  The  prelimiuaiy 
inquiry  arises,  what  was  the  character  and  design  of  the  Potomac 
Company's  charter!  What  were  the  powers  granted?  And  for 
what  purpose  given  f  On  these  heads  a  glance  at  the  Act  of  Assem- 
bly would  satisfy  any  reasonable  mind :  but  to  obtain  demonstration 
on  these  subjects,  all  that  is  necessary  is  to  compare  it  with  that  of 
the  charter  of  the  Chesapeake  and  Ohio  Canal  Company.  The  pre- 
amble to  the  charter  of  the  Potomac  Company  gives  us  the  design  of 
its  authors,  in  the  following  words :  "  Whereas  the  extension  of  the 
navigation  of  the  Potomac  River,  from  tide-water  to  the  highest 
place  practicable  on  the  north  branch,  will  be  of  great  public  utility : 
And  whereas  it  may  be  necessary  to  cut  canals,  and  erect  locks  and 
other  works  on  both  sides  of  the  river,"  &c.  That  a  continuous 
canal  between  the  termini  of  this  navigation,  was  not  designed  by 
the  Legislature :  that  a  delegation  of  the  powers  necessary  to  its 
construction  was  never  intended,  is  to  my  mind  a  proposition  so 
manifest,  that  I  can  hardly  prevail  on  myself  to  believe  that  arga- 
ments  are  necessary  to  throw  light  as  to  this  subject  on  the  mind  of 
the  most  superficial  interpreter  of  the  law.  The  preamble  declares, 
"  it  may  be  necessary  to  cut  canals."  For  what !  "  The  extension 
of  the  navigation  of  the  Potomac  River."  And  in  confonnity  here- 
with, the  4th  section  of  the  law  transfers  to  the  company  the  author- 
ity ''to  cut  such  canals,  and  erect  such  locks,  and  perform  such  other 
works,  a«  they  shall  judge  necessary  for  opening,  improving,  and  ex- 
tending the  navigation  of  the  said  river."  The  10th  section  enacts, 
that  the  said  river,  and  the  works  to  be  erected  thereon,  in  virtue  of 
this  Act,  when  completed,  shall  forever  thereafter  be  esteemed  and 
taken  as  a  public  highway,  on  payment  of  the  tolls  imposed  by  this 
Act.  The  17th  section  declares  "that  the  tolls  herein  before  allowed 
to  be  demanded  and  received  at  the  nearest  convenient  place  below 
the  mouth  of  the  south  branch,  are  •  granted,  and  shall  be 
'*"'  paid  on  condition  only,  that  the  said  Potomac  Company  shall 
make  the  river  well  capable  of  being  navigated  in  dry  seasons,  by 
vessels  drawing  one  foot  water,  from  the  place  on  the  north  branch, 
at  which  a  road  shall  set  off  to  the  Cheat  River,  agreeably  to  the  de- 
termination of  the  General  Assemblies  of  Virginia  and  Maryland,  to 
and  thi*ough  the  place  which  may  be  fixed  on,  below  the  mouth  of 
the  south  branch,  for  the  receipt  of  the  tolls  aforesaid ;  but  if  the 
said  river  is  only  made  navigable  as  aforesaid,  from  Fort  Cumberland 
to  and  through  the  said  place  below  the  mouth  of  the  south  branch, 
then  only  two-thirds  of  the  said  tolls  shall  be  there  received ;  that 
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the  tolls  hereafter  allowed  to  be  demanded  and  received  at  or  near 
Payse's  Falls,  are  granted,  and  shall  be  payable  on  condition  only, 
that  the  said  Potomac  (Company  shall  make  the  said  river  well  capa- 
ble of  being  navigated  in  dry  seasons,  by  vessels  drawing  one  foot 
water,  from  the  said  place  of  collection,  near  the  month  of  the  south 
braDcb,  to  and  through  Payne's  Falls  aforesaid ;  that  the  tolls  here- 
iDafter  allowed  to  be  demanded  and  received  at  the  Great  Falls  are 
granted,  and  shall  be  payable  on  condition  only,  that  the  said  Poto- 
mac Company  shall  make  the  river  well  capable  of  being  navigated 
in  dry  seasons,  from  Pa^'ne's  Falls  to  the  Great  Falls,  by  vessels 
drawing  one  foot  water,  and  from  the  Great  Falls  to  tide-water ;  and 
shall,  at  or  near  the  Great  Falls,  .tnake  a  cut  or  canal,  twenty-five 
feet  wide,  and  four  deep,  with  sufficient  locks,  if  necessary,  each  of 
eighty  feet  in  length,  sixteen  feet  in  breadth,  and  capable  of  conveying 
vessels  or  rafts,  drawing  four  feet  water  at  the  least;  and  shall  make 
at  or  near  the  Little  Falls,  such  canal  and  locks,  if  necessary,  as  will 
be  sufficient  and  proper  to  let  vessels  and  rafts  aforesaid,  into  tide- 
water, or  render  the  said  river  navigable  in  the  natural  course." 
And  the  18th  section  provides,  ^'  that  in  case  the  said  company  shall 
not  begin  the  said  work  within  one  year  after  the  company  shall  be 
formed,  or  if  the  navigation  shall  not  be  made  and  improved  between 
the  Gi^eat  Falls  and  Fort  Cumberland,  in  the  manner  •  herein  ^^^^ 
before  mentioned,  within  three  years  after  the  said  company  ^^-^ 
shall  be  formed,  that  then  the  said  company  shall  not  be  entitled  to 
any  benefit,  privilege  or  advantage  under  this  Act;  and  in  case  the 
said  company  shall  not  complete  the  navigation,  through  and  from 
the  Great  Falls  to  tide-water  as  aforesaid,  within  ten  years  after  the 
said  company  shall  be  formed,  then  shall  all  the  interest  of  said  com- 
pany, and  all  preference  in  their  favor  as  to  the  navigation  and  tolls 
at,  through,  and  from  the  Great  Falls  to  tide- water,  be  forever  for- 
ieited."  Adverting  to  the  language  of  this  charter,  that  the  thing 
to  be  made  navigable  and  a  public  highway  forever,  was  the  river  of 
one  foot  depth :  to  the  time  within  which  the  work  was  to  be  com- 
pleted, viz :  in  three  years,  from  the  Great  Falls  to  Cumberland ;  and 
ten  years  from  the  Great  Falls  to  tide-water;  (thus  giving  where  one 
or  more  canals  were  to  be  cut,  more  than  thrice  the  time  that  wa« 
allowed  to  complete  the  residue  of  the  work,  where  no  canaling  of 
any  moment  was  required  or  anticipated,  but  where  the  distance  was 
ten  times  as  great,  and  the  labor  and  expense  necessary  to  the  com- 
pletion of  a  continuous  canal,  tenfold  greater,)  and  adverting  to  the 
power  given  to  cut  canals,  which  was  of  such  only  as  were  '*  neces- 
sary "  to  render  the  "  river  "  navigable ;  to  the  original  subscription 
$220,000,  (by  which  it  was  contemplated  to  accomplish  the  object 
for  which  the  company  was  organized,)  an  amount  insufficient  to 
construct  the  canal  for  three  miles,  at  many  of  the  difficult  passes 
between  the  Great  Falls  and  Cumberland.  Can  it  be  believed  that 
the  design  of  the  Legislature  was,  that  a  continuous  canal  should  be 
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made  throughout  the  whole  course  of  the  navigation  to  be  improved! 
Or  that  they  gave  such  a  power  when  they  authorized  the  cutting  of 
*'such  canals"  as  were  "necessary"  to  make  the  "Potomac  River" 
a  navigable  public  highway.  When  such  power  is  given,  the  lan- 
guage of  the  Legislature  discloses  their  intention.  As  in  the  pre- 
amble to  the  Chesapeake  and  Ohio  Canal  Company's  charter,  the 
first  words  of  which  are,  "  whereas  a  navigable  canal,  from  the  tide- 
water  of  the  River  •  Potomac,  in  the  District  of  Columbia,  to 
'^"•'  the  mouth  of  Savage  Creek,  on  the  north  branch  of  said  river," 
&c.  **  will  be  a  work  of  great  profit  and  advantage,"  &c.  !Not  a  word 
throughout  the  law  about  the  extension  or  improvement  of  the  navi- 
gation of  the  "river."  The  cutting  the  continuous  canal,  and  erect- 
ing its  appurtenant  works,  were  objects  for  which  the  Legij^lature 
designed  to  provide:  and  for  their  accomplishment,  ample  powers 
were  given. 

By  the  13th  section  of  the  charter  of  the  Chesapeake  and  Ohio 
Canal  Company,  that  company  are  invested  with  all  the  proi)erty, 
rights  and  privileges  of  the  Potomac  Company,  "  in  the  same  man- 
ner and  to  the  same  effect  as  the  said  Potomac  Company  now  hold, 
possess,  and  occupy  the  same  by  law."  In  no  other  way,  for  no  other 
"effect"  or  purpose,  can  the  Canal  Company  exercise  the  "rights 
and  privileges  "  of  the  Potomac  Company,  but  for  the  effects  and 
purposes,  contemplated  by  the  charter  of  the  Potomac  Company. 
The  same  interests  and  powers,  and  nothing  more,  acciue  to  the 
Canal  Company,  Exerting  the  "  rights  and  privileges  of  the  Potomac 
Company  "  in  cutting  an  occaaional  canal,  or  making  any  improve- 
ment in  the  navigation  of  the  river,  as  would,  before  the  charter  of 
the  Canal  Company,  have  accrued  to  the  Potomac  Company,  per- 
forming the  same  work.  Although  the  property  of  the  Potomac 
Company  passes  to  the  Canal  Company,  to  be  used  as  they  see  fit, 
taking  care  that  tbeir  rights  are  not  forfeited  under  the  provisions  of 
the  Potomac  charter ;  yet  they  have  no  right  under  that  charter  to 
cut  a  canal,  not  necessary  to  improve  the  navigation  of  the  river  as 
there  provided  for,  but  with  a  view  of  using  it  as  the  canal  author- 
ized by  the  charter  of  the  Chesapeake  and  Ohio  Canal  Company. 
Such  a  fraudulent  device  to  over-reach  the  prior  rights  of  the  appel- 
lees 5  such  deceitful  trickery,  would  not  for  a  moment  be  tolerated  by 
a  Court  of  equity.  If,  after  completion  of  the  Chesapeake  and  Ohio 
Canal,  or  pending  the  execution  of  the  work,  the  Canal  Company 
keeping  the  "River  Potomac"  navigable,  as  required  by  the  Poto- 
mac  charter,  were  to  •  collect  the  tolls  authorized  thereby ; 
^^^  their  right  to  do  so  could  not  be  the  subject  of  a  doubt.  If, 
to  efiVictuate  such  navigability,  it  should  be  necessary  to  cut  a  canal 
at  any  difficult  pass  of  the  river,  (putting  out  of  view,  the  time 
limited  for  the  completion  of  their  work,)  their  power  to  do  so  could 
not  be  brought  in  question.  But  what  tolls  could  be  demanded  for 
the  use  of  such  a  canal  f    None  other  than  those  specified  in  the 
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• 

Potomac  charter.   Was  it  the  intentioD  of  the  Chesapeake  and  Ohio 

Canal  Company  to  collect,  for  the  use  of  that  part  of  the  canal  they 
were  locating,  in  collision  with  the  location  of  the  Baltimore  and  Ohio 
Bail  Bead  Company,  no  other  tolls  than  those  sanctioned  by  the  Po- 
tomac charter?  Was  it  their  design,  merely  to  cut  a  canal,  neces- 
sary to  make  navigable  the  "  river,''  in  the  mode  contemplated  by 
the  canal  charter?  If  so,  then,  it  may,  in  fairness  be  said,  they  were 
'  acting  under  the  powers,  possessed  by  the  Potomac  Company.  But 
would  the  candor  of  their  counsel  permit  them  to  throw  out  such  an 
insinuation  ?  Would  the  Canal  Company  for  a  moment,  entertain 
the  idea  of  making  the  canal  from  the  Point  of  Rocks  to  Cumber- 
land, (the  battle  ground,)  on  such  a  condition  ?  Nobody  can  believe 
it.  Supposi^  the  Canal  Company,  to  draw  the  whole  trade  ol'  the 
river  into  the  canal  (after  its  completion)  or  for  any  other  motive, 
were  to  suffer  obstructions  to  accumulate  in  the  river,  until  it  ceased 
to  be  navigable,  as  provided  for  in  the  Potomac  charter,  and  that 
charter,  in  consequence  thereof,  by  judgment  of  a  Court  of  law  were 
forfeited;  would  the  Canal  Company,  thereby,  lose  all  title  to  that 
part  of  the  canal,  between  the  Point  of  Rocks  and  Cumberland.  If 
it  were  made  under  the  powers  given  by  that  charter,  the  conse- 
quence is  inevitable;  it  must  be  conceded.  Do  the  Canal  Com- 
pany admit  itf  They  would  hesitate  long,  before  they  did  so.  The 
aDdeniable  fact  is,  that  the  Canal  Company  were  locating  that  grand 
canal,  provided  for  by  the  Chesapeake  and  Ohio  Canal  charter,  and 
not  any  canal,  contemplated  by  the  charter  of  the  Potomac  Com- 
pany. *How  then  can  they  be  regarded  as  acting,  under  the  ^Ae^ 
powers  delegated  by  the  Potomac  Company's  charter  If  In  my  ♦"^ 
humble  apprehension,  it  is  impossible  to  sustain  them,  under  this 
their  last  expedient  to  defeat  the  well  established  rights  of  the  Bal- 
timore and  Ohio  Rail  Road  Company.  To  do  so,  would  be  to  strain 
beyond  all  reason,  the  letter  of  the  statute,  for  the  purpose  of  violat- 
ing its  spirit  and  obvious  import;  to  give  countenance,  nay,  encour- 
agement, to  fraudulent  contrivances  and  ingenious  deceits,  which  they 
have  never  yet  received  in  any  tribunal  of  equity. 

The  inquiry  on  this  point,  the  answer  to  which  settles  this  ques- 
tion, is  most  simple.  Were  the  acts  of  the  Canal  Compau}*,  against 
which  the  injunction  issued  in  this  case,  done  in  execution  of  the  en- 
terprise contemplated  by  the  Potomac  charter  I  or  in  execution  of 
of  the  great  work,  provided  for  by  the  charter  of  the  Chesapeake  and 
Ohio  Canal  Company  f  If  the  former,  then  the  Potomac  Company 
being  first  legally  constituted,  it  may  be  contended,  that  they  are  en- 
titled to  priority  in  the  selection  and  appropriation  of  the  route;  and 
the  injunction  granted  to  the  Rail  Road  Company  should  be  dis- 
solved. But,  on  the  other  hand,  if  the  acts  of  the  Chesapeake  and 
Ohio  Canal  Company,  complained  of,  were  done,  not  in  completion 
of  the  works  provided  for  by  the  ch^frter  of  the  Potomac  Canal,  but 
in  execution  of  that  stupendous   canal,  alone  contemplated,   and 
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authorized  by  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, then  the  Rail  Road  Company,  being  the  senior  corporation, 
and  having  first  made  their  location,  are  clearly  entitled  to  all  the 
priorities  they  claim ;  and  the  injanction  of  the  Chancellor  should  be 
made  perpetual. 

But,  suppose  the  Potomac  Company  had,  as  insisted,  originally, 
under  their  charter,  a  power  either  to  have  made  a  continuous  canal, 
or  to  have  improved  the  navigation  of  the  river  by  occasional  canals, 
or  wholly  by  sluice  navigation.  Having  once  made  their  sele<tionof 
the  mode,  and  exercised,  as  they  have  done,  the  right  of  eminent  do- 
9  AA  ™*^°9  *  ^^  cutting  occasional  canals,  that  power  cannot  be  again 
'^"^  exerted,  in  the  making  of  a  continuous  canaJ.  The  desired 
improvement  being  made  in  one  mode,  this  transcendent  power  can- 
not afterwards  be  exerted  in  effecting  it  in  another ;  otherwise,  a 
continuous,  and  an  occasional  canal,  might  both  be  cut  through  the 
lands  of  the  same  individual;  an  invasion  of  private  rights,  a  wan- 
ton oppression,  which  the  public  exigencies  at  that  time,  did  not  re- 
quire, and  which,  the  framers  of  the  Potomac  charter  never  designed 
to  give  to  that  company. 

Feeling  entire  confidence  in  this  view  of  the  subject,  that  no  such 
power  was  derived  from  the  Potomac  Company,  as  that  which 
brought  the  Chesapeake  and  Ohio  Canal  and  Baltimore  and  Ohio 
Rail  Road  Companies  in  collision,  I  deem  it  unnecessary  to  examine 
the  much  vexed  question,  whether,  if  the  Potomac  Company  origi- 
nally possessed  such  a  power,  it  could  be  exerted  after  the  time 
limited  by  the  18th  section  of  their  charter,  for  the  completion  of  the 
improvement  of  the  pavigation  of  the  river. 

On  the  part  of  the  appellants,  it  has  been  further  urged,  that  the 
Acts  of  the  General  Assembly  of  Maryland,  in  relation  to  the  route 
of  the  rail  road,  confeiTing  a  general  power  of  location,  uncontrolled 
by  localities,  are  to  be  so  restricted,  in  their  interpretation,  as  to  ex- 
clude the  right  of  interfering  with  the  site  of  the  canal;  which,  by 
its  charter,  is  specifically  located,  on  the  eastern  bank  of  the  Poto- 
mac. But  this  position  is  untenable,  because  it  is  wholly  unfounded, 
in  fact.  It  is  not  true,  that  in  the  Chesai^eake  and  Ohio  Canal  char- 
ter, there  is  any  specific  location  given  to  the  canal,  confining  it  to 
the  eastern  or  we.itern  bank  of  the  Potomac,  or  to  either  of  the  banks 
of  that  river.  The  19th  section  of  the  law,  which  alone  defines  the 
route  and  termini  of  the  canal,  declares,  "that  the  first,  or  eastern 
section,  shall  begin  at  the  District  of  Columbia,  on  tide-water,  and 
terminate  at,  or  near  the  bank  of  Savage  River  or  Creek,  which 
empties  into  the  north  branch  of  the  Potomac,  at  the  base  of  the 
-,  Allegany  Mountains."  •Can  human  ingenuity  torture  this 
'•^  ■  into  any  more  definite  location  of  this  section  of  the  canal, 
(which  only,  is  involved  in  the  present  controversy,)  than  as  fixing 
its  termini  f  Can  it  be  possible,  judicially  to  determine,  that  the 
true  import  of  these  expressions,  is,  that  the  canal  shall  commence 
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at  tide-water,  in  the  District  of  Columbia,  and  thence  follow  the 
rarine  of  the  Potomac  to  the  bank  of  Savage  Creek  !  Is  there  any 
thing  in  the  law,  or  the  reason  of  the  law,  that  could  thus  fetter  its 
constraction  f  Suppose  it  had  been  ascertained,  by  actual  surveys 
and  calculations,  made  by  experienced  engineers,  aided  by  the  snpe 
rior  and  extended  lights  of  science  of  the  present  day,  as  applied  to 
the  art  of  canaling ;  that,  after  receiving  into  the  canal  the  waters 
of  the  Potomac,  at  the  Great  Falls,  instead  of  following  the  sinuos- 
ities of  yiat  river,  by  means  of  its  tributaries,  and  through  the  inte- 
rior of  the  country,  on  its  eastern  shore,  the  canal  could  be  con- 
ducted to  the  bank  of  Savage  River,  by  one-half  the  distance — at 
one-third  of  the  expense  of  labor  and  money — and  in  a  way  to  give 
transportation  to  three  times  the  quantity  of  produce,  that  it  would 
otherwise  have  borne ;  could  the  power  of  the  company,  so  to  con- 
strnct  it,  be  the  subject  of  a  momentary  doubt  f  Admit  this  power, 
as  you  must  do,  and  all  this  notion  of  a  specific  location  of  the  canal 
by  its  charter,  of  which  we  have  heard  so  much,  vanishes  in  a  mo- 
ment. For,  if  the  canal  be  located  by  its  charter,  the  company  pos- 
sesses no  discretion  to  depart  from  it.  Nor  does  the  preamble,  as 
was  supposed  by  the  argument,  sustain,  in  th^  slightest  degree,  this 
doctrine  of  specific  location.  Every  letter  of  it  is  complied  with,  in 
exercising  the  discretion  used  in  the  suppositive  case  I  have  sug- 
gested. 

But  it  is  alleged,  that  this  specific  location  of  the  canal  by  its  char- 
ter, is  demonstrated,  by  reference  to  that  mass  of  surveys,  reports, 
dissertations,  resolutions,  &c.  with  which  the  record  has  been  loaded. 
Or,  in  other  words,  that  we  are  to  collect  the  meaning  of  the  Legis- 
latm^,  not  from  the  terms  used  by  them,  which  are  explicit,  unam- 
biguous, and  •  full  in  a  pre-eminent  degree ;  but  by  imputing  ^|»<q 
to  them  a  knowledge  of  facts,  of  which  there  is  no  evidence,  ^^^ 
(nor  indeed  could  there  be,)  that  they  ever  possessed,  or  if  they  did, 
npon  what  part  of  it  they  acted ;  we  are  to  infer  they  meant  the  very 
reverse  of  what  they  have  said.  This  would  be  stretching  the  power 
of  jadicial  legislation,  rather  farther  than  the  most  zealous  admirers 
of  the  maxim,  ^^est  bonijtidicis  ampliare  jurisdiciionem^^^  has  ever  yet 
extended  it.  It  would  be  enacting,  not  expounding  the  law.  Con- 
ceding, however,  that  we  possess  the  power  to  do  so;  and,  that  upon 
these  voluminous  documents,  we  are  now  about  to  declare,  the  Legis- 
lature to  have  done,  what,  according  to  our  opinion,  they  ought  to 
have  done;  and  what  is  that!  Why,  to  give  the  Canal  Company 
that  discretion  which  they  ought  to  possess,  of  locating  the  canal 
where  the  lights  of  improved  science,  expediency,  the  great  inter- 
ests of  the  community,  and  the  successful  accomplishment  of  the 
enterprise,  would  dictate;  and  not  tie  them  down  to  a  location 
recommended  by  resolutions  passed  by  conventions,  less  interested 
and  enlightened,  perhaps,  than  themselves ;  or  recommended  by  sur- 
veys made  ten,  twenty,  or  fifty  years  before.    This  is  the  course  pur- 
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sued  by  tho  Legislature  in  this  iustance ;  and  according  to  my  view 
of  it,  is  the  only  action  on  the  subject,  which  an  independent,  and 
enlightened  legislative  body  could  have  adopted.  Indeed,  from  these 
documents,  no  certain,  and  specific  location  of  the  canal  could  well 
have  been  made,  as  scarcely  any  two  of  them  agree  in  that  respect. 
Some  confining  the  canal,  on  one  side  of  the  Biver  Potomac;  some 
on  another ;  some  crossing  the  river  often ;  some  seldom ;  and  per- 
haps some  in  one  place,  and  some  in  another.  Had  a  definite  loca- 
tion been  given  to  the  canal,  it  would  have  been  of  a  piece,  with  the 
practice  so  generally  complained  of,  in  locating  turnpikes,  and  great 
public  highways,  with  calls  for  all  the  little  towns  or  villages,  in  the 
vicinity  of  which,  they  might  probably  pass.  Had  the  Legislature 
intended  to  make  a  peremptory  location  of  the  canal,  they  would  have 
^  used  apt  words  for  •  that  purpose ;  as  they  did,  in  providing  for 
'^"^  the  second  or  western  section,  (in  the  clause  immediately  fol- 
lowing that  before  recited ;)  which  say  they,  *'  shall  commence  at  the 
said  termination,  and  extending  along  the  valley  of  Savage  Creek,  so 
far  as  the  same,  &c."  In  not  doing  so  as  to  the  first,  and  doing  so  as  to 
second,  they  distinctly  announce  the  discrimination  they  designed  to 
make,  in  the  locations  of  the  two  sections.  The  utter  silence  of  the  law, 
as  to  any  designated  site,  of  the  first  section  of  the  canal ;  its  omission  to 
select  or  adopt  any  of  the  numerous  surveys,  that  had  been  made ;  is 
conclusive  of  the  fact,  that  the  Canal  Company  were  left,  as  they  should 
have  been,  to  an  unlimited  freedom  of  choice.  In  which,  they  might  be 
infiuenced  by  every  circumstance,  tending  to  control  their  choice; 
whether  it  related  to  the  obstructions  to  be  removed ;  the  time  and  ex- 
pense, necessary  to  be  consumed  in  doing  so ;  the  length  of  the  route; 
the  commercial  or  transporting  facilities  to  be  afibrdod ;  their  pecu- 
niary ability  to  accomplish  the  object,  or  any  like  consideration. 

But  it  is  insisted,  that,  although,  this  Court  should  be  of  opinion, 
there  is  by  the  charter  of  the  Canal  Company,  no  precise  location 
of  the  canal,  confining  it  to  the  margin  of  the  liiver  Potomac,  yet 
that  it  is  specifically  located  in  the  territory,  watered  by  the  Potomac, 
and  attaches  upon  all  the  lands  within  such  territory,  and  so  con- 
tinues, until  the  actual  location  of  the  canal.  To  recognize  the  prin- 
<siple  of  abeyance,  as  asserted,  would  be  mercy  to  the  landholders  of 
that  immense  section  of  country ;  when  we  advert  to  their  condition 
under  the  notion  of  this  immense  canal;  whose  location  occupies  the 
space  for  a  sea,  instead  of  a  canal.  The  effect  of  abeyance  of 
the  power  of  eminent  domain,  would  be  to  prevent  the  laying  out  of 
public  highways,  or  the  condemnation  of  land,  for  any  improvement 
whatever :  in  the  individual  improvement  and  enjoyment  of  their 
lands,  the  owners  were  left  unrestricted  as  heretofore.  But,  the 
effect  of  this  sort  of  legislative  location  of  a  canal,  which  is  to  spread 

^^  over  a  section  of  country  of  perhaps  two  hundred  •  miles  in 
'^  '  ^  length, and  more  than  one  hundred  in  breadth,  to  the  exclusion 
of  all  acquirements  of  intermediate  rights,  is  to  me  a  proposition  so  new 
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and  inoomprehensible  in  its  character;  so  appalling  in  its  conse- 
quences, that  I  can  with  difiSculty  persuade  myself,  that  it  was  '^pnt 
forth  in  sober  earnest."  If  it  be  snstainable,  not  only  is  the  State  bound 
by  it,  but  no  landholder  within  the  sequestered  district,  could  law- 
fally  do  any  act  by  which  this  franchise  of  the  Canal  Company  could 
be  changed  or  impaired.  To  the  whole  extent  of  country  then, 
watered  by  the  Potomac  and  its  tributaries,  containing  two  or  three 
hundred  thousand  square  miles,  this  right  of  the  Canal  Company  so 
attaches,  that  after  the  date  of  their  charter,  no  proprietor  of  land 
can  build  a  dwelling  house,  or  mill,  or  erect  any  building  or  improve- 
ment upon  his  property,  without  incurring  the  risk  of  having  his 
baildings  and  improvements  razed  to  the  ground,  without  any  com- 
pensation or  indemnity,  other  than  what  he  would  have  been  entitled 
to,  had  his  property  remained  in  the  condition  in  which  it  was  at  the 
time  the  Act  of  Assembly  passed.  And  where  is  he  to  look  for 
indemnity  for  this  suspension  of  his  proprietary  rights  ?  The  law 
does  not  provide  it.  The  contemplated  corporation  might  not  have 
been  formed  for  a  hundred  years,  after  the  date  of  its  charter,  and 
although  during  all  that  time,  his  hands  are  tied,  he  is  deprived  of 
the  beneficial  use  and  enjoyment  of  his  property ;  yet  for  this  sacri- 
fice no  remuneration  is  allowed  him.  But  even  after  the  organiza- 
tion of  the  corporation,  and  the  accomplishment  of  the  object  for 
which  they  were  incorporated ;  who  are  compensated  Y  All  whose 
rights  have  been  ruinously  suspended  !  No.  Not  one  in  ten  thous- 
and. Perhaps  the  property  of  not  one,  in  a  still  greater  number, 
would  be  touched  by  the  canal  or  its  appendages;  and  for  those  only 
is  any  indemnity  provided. 

Have  the  Legislature  of  Maryland  a  i)ower  to  pass  such  a  law,  had 
they  so  designed  ?  Certainly  not.  They  can  divest  no  man,  agree- 
ably to  our  constitutional  safeguards,  of  •  the  beneficial  enjoy-  o»%  i 
mentof  his  property;  but  upon  making  adequate  compensa-  '^« '• 
tion  therefor. 

If,  however,  it  were  shown  that  the  canal,  by  its  charter  was  spe- 
cifically located,  or  in  any  way  located,  the  rail  road  charter  with  the 
Acts  done  thereunder,  is  a  repeal  of  it,  so  far  as  their  locations  inter- 
fere, above  the  mouth  of  the  Monocacy ;  the  rights  of  the  Bail  Road 
Company  having  been  conferred  on  them  by  the  Legislature  of  Mary- 
land, whilst  their  powers  over  the  canal  charter,  were  unrestricted  by 
any  constitutional  prohibition.  The  Canal  Company,  not  being  then 
in  existence,  could  be  invested  with  no  rights,  nor  be  a  party  to  any 
contract,  which  the  Legislature  of  Maryland  could  impair,  or  violate. 

The  selection  of  the  route  for  the  rail  road,  had  been  adopted 
before  the  Canal  Company  had  been  ushered  into  being. 

Nor  is  it  true,  as  has  been  assumed  in  the  argument  for  the  appel- 
lants, that  there  is  no  power  given  to  the  Baltimore  and  Ohio  Rail 
Bead  Company,  so  to  locate  their  road,  as  to  interfere  with  the  loca- 
tion, now  claimed  by  the  Canal  Company.    The  charter  of  the  Rail 
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Eoad  Company,  passed  at  December  Session,  1826,  gives  to  the  com- 
pany  the  power  of  locating  the  road,  in  terms  as  unlimited  as  conld 
be  devised.    They  are  -'invested  with  all  the  rights  and  powers 
necessary  for  the  construction  and  repair  of  a  rail  road,  from  the  City 
of  Baltimore  to  some  suitable  point  on  the  Ohio  river,  to  be  by  them 
determined;  and,  they,  their  agents,  and  those  with  whom  they  may 
contract  lor  making  any  part  of  the  same,  or  their  agents  may  enter 
upon,  use,  and  excavate  any  land,  which  may  be  wanted  for  the  site 
of  said  road."    If  a  power  of  location  without  restriction  or  exception 
of  place,  were  designed  to  be  given ;  expressions  more  comprehen- 
sive for  that  purpose,  could  not  have  been  selected.    But  it  is  not 
alone  upon  these  broad  and  general  expressions,  that  the  rights  of 
the  Bail  Eoad  Company  rests.    By  the  2d  section  of  the  Act  of  1826, 
the  State  of  Maryland  reserved  the  privilege  of  taking  stock  iu  the 
Af%A   Eail  Eoad  Company,  to  the  amount  of  10,000  shares.     •  By 
•*  •  •*   the  3d  section  of  the  Act  of  1827,  passed  the  3d  March,  1828, 
the  General  Assembly  direct  their  treasurer  to  subscribe  in  their 
behalf,  for  5,000  sliares  of  this  reserved  rail  road  stock,  on  condition, 
that  the  president  and  directors  of  the  Eail  Eoad  Company  '^  shall 
agree  so  to  locate  said  road,  that  it  shall  go  to,  or  strike  the  Poto> 
mac  Eiver,  at  some  point  between  the  month  of  the  Monacacy  Eiver, 
and  the  Town  of  Cumberland  iu  Allegany ;  and  that  it  shall  go  into 
Frederick,  Washington  and  Allegany  counties."    To  this  condition, 
the  president,  directors  and  company  of  the  rail  road,  assent ;  the 
stock  is  accordingly  subscribed  for,  the  money  of  the  State  received, 
and  the  rail  road  located  accordingly.    Yet,  it  is  said  under  these 
circumstances,  that  the  location  of  the  rail  road,  <'  to  go  to.  or  strike" 
the  Potomac  iu  the  manner  aforesaid,  was  a  power  not  designed  to 
be  given  to  the  Eail  Eoad  Company.    It  is  impossible  to  go  to,  or 
strike  the  river,  without  interfering  with  the  route  claimed  by  the 
Canal  Company.    Having  reached  the  river,  the  continuing  the  rail 
road  up  the  same,  is  the  natural,  practically  speaking,  the  necessary 
consequence,  in  order  to  comply  with  the  requisition  of  the  Act  of 
Assembly,  that  the  rail  road  should  pass  through  Frederick,  Wash- 
ington, and  Allegany  counties.    If  there  conld  be  any  doubt,  as  to 
the  operation  of  the  Act  of  1826,  when  construed  alone ;  it  appears 
to  me,  that  the  legislative  interpretation  thereof,  by  the  Act  of  1827, 
when  no  conflicting  rights  were  in  esse^  to  be  affected  by  it,  must  forever 
remove  such  doubt.    The  Act  of  1827,  acknowledges  the  power  iu 
question,  to  be  in  the  Eail  Eoad  Company,  by  the  Act  of  1826. 
These  Acts  of  the  same  Legislature,  ifi  pari  materia,  are  "  to  be  con- 
strued together  as  one  system."    In  this  view  of  the  subject,  can 
there  be  a  question  sis  to  their  construction  on  this  point  T    But  let 
it  be  conceded  for  the  moment,  that  there  were  no  words  in  the  Act 
of  1826,  by  which  this  power  could  be  transferred.    I  hold  it  a  matter, 
too  clear  for  argument  or  illustration,  that  this  power  is  fully  dele- 
gated by  the  Act  of  1827.    At  the  time  of  its  passage,  the  Legisla- 
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tare  were  fully  *  aathorized  to  have  granted  this  power.  They  ^^  ^ 
agree  to  pay  $500,000,  on  condition  of  its  exercise  by  the  Rail  ••  •  •* 
Boad  Company.  Is  not  the  inference  irresistible,  the  implication  of 
necessity,  that  they  authorized  the  Rail  Road  Company  to  exert  it? 
To  give  to  this  Act  of  Assembly  any  other  construction,  would  be  to 
convict  the  Legislature  of  Maryland,  of  an  act  of  absurdity,  prodi- 
gality and  folly,  which  is  without  a  parallel  in  the  annals  of  rational 
men ;  they  intended  this,  and  could  have  intended  nothing  else.  As 
well  might  it  be  said  that  if  A  paid  to  B  $500,  on  condition  that  he 
would  cat  down,  and  haul  off  all  the  timber  from  fifty  acres  of  A's 
wood-land,  that  A  gave  to  B  no  powers  under  such  contract,  but  that 
he  could  sue  B  as  a  trespasser  or  wrong-doer,  and  recover  of  him 
damages  for  every  tree  he  should  cut  or  haul  off. 

Having  by  the  views  already  expressed,  disposed  of  the  material 
points  in  this  case,  so  far  as  is  necessary,  to  the  final  decision  thereof, 
I  forbear  to  express  any  opinion  on  the  point  so  elaborately,  I  was 
aboat  to  say  unanswerably,  argued  by  the  counsel  for  the  appellees, 
that  conceding  to  the  Canal  Company,  seniority  of  corporate  exist- 
ence, that  their  charter  per  se  gave  to  them  no  prioritj'  of  right,  in 
any  particular  route  for  their  canal.  That  such  superiority  of  right, 
rested  entirely  on  priority  of  selection,  and  that  therefore  the  rights 
of  the  Rail  Road  Company  were  paramount.  I  am  therefore  of 
opinion  that  the  decree  of  the  Chancellor,  making  the  injunction  per- 
petual, ought  to  be  affirmed.        Decree  reversedy  and  hill  dismissed. 


James  Naylob,  of  Geobge  vs.  GEosaB  Semmes. 

Where  it  was  the  general  usage  and  custom  during  the  time  of  a  certain 
sheriff,  for  his  deputies  to  deliver  to  him  all  process  which  came  to  their 
hands,  when  he  endorsed  such  returns  thereon,  as  he,  by  the  said  depu- 
ties might  be  directed;  this  was  held  to  be  competent  evidence,  in  an 
*  action  brought  by  the  sheriff  upon  the  official  bond  of  one  of  ^^m 
his  deputies — the  inquiry  being,  whether  a  return  so  made  was  a  ••  •  4- 
false  return  or  not.  And  although  the  plaintiff  was  not  entitled  to  re- 
coTer,  unless  the  jury  believed,  that  such  return  was  made,  either  by  the 
defendant,  or  his  directions;  yet  it  was  held,  that  the  custom  was  per  se, 
UDder  the  circumstances,  prima /ocie  proof ,  as  between  the  sheriff  and 
his  deputy,  of  such  a  return  having  been  made. 

It  was  competent  for  the  sheriff  and  his  deputies,  to  agree  upon  such  a  prac- 
tice, as  a  law  for  the  regulation  of  their  own  official  conduct;  but  such 
usage  or  agreement  would  not  be  binding  upon  the  interests  of  third  per- 
sons, (a) 

A  witness  cannot  decline  answering  a  question,  merely  because  it  will  sub- 
ject him  to  a  civil  liability.  (6) 


(a)  Distinguished  in  Lewis  vs.  Kramer^  3  Md.  287. 
lb)  Cited  in  Planh  Road  vs.  Bruce,  6  Md.  466. 
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The  refusal  of  the  County  Court,  to  compel  an  unwilling  witness  to  answer 
a  question,  though  erroneous,  will  not  affect  the  judgment  of  the  Appel- 
late Court,  where  the  answer  to  the  question  would  be  irrelevant  or  inad- 
missible, (c) 

Appeal  from  Prince  George's  County  Court.  This  action  was  in- 
stituted by  the  appellee,  against  the  appellant,  on  the  '27th  of  Octo- 
ber, 1824.  The  case  is  fully  stated  by  the  Judge,  who  delivered  the 
opinion  of  this  Court. 

It  was  submitted  on  notes,  to  Buchanan,  C.  J..  Earle,  Mabtdi, 
Stephen,  Abcher,  and  Dorset,  JJ. 
Julius  Forrest^  for  the  appellant.     Stonestreet,  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
instituted  by  George  Semmes,  former  sheriff  of  Prince  George's 
County,  against  James  Najlor  of  George,  the  appellant,  one  of  his 
then  deputies,  to  obtain  a  reimbursement  of  a  sum  of  money  which 
he  had  been  compelled  to  pay  to  a  certain  Thomas  Mundell,  by  whom 
a  capias  ad  respondendum  had  been  put  into  the  hands  of  said  Kaylor, 
to  be  served  upon  a  certain  John  Ellis,  a  debtor  of  said  Mundell,  who, 
after  the  service  of  said  process,  suffered  said  Ellis  to  escape. 

•  This  suit  being  instituted  upon  the  official  bond  of  Naylor, 
••  ■  ^  he  pleaded  performance  and  non  damnificatus.  To  these  pleas 
the  appellee  Semmes,  replied  that  Mundell,  on  the  day  therein  men- 
tioned, placed  in  the  hands  of  Kaylor  the  appellant,  a  writ  of  capias 
a4  respondendum,  to  be  served  upon  one  James  Ellis ;  that  the  writ 
was  duly  served,  but  that  Naylor  had  suffered  Ellis  to  escape,  and  on 
the  return  of  the  process,  stated,  that  Ellis  had  not  been  taken,  by 
returning  a  non  est  That  in  consequence  thereof,  suit  had  been 
instituted  against  him,  by  Mundell,  in  which  a  judgment  had  been 
recovered  for  a  large  quantity  of  tobacco,  which  he  had  been  com- 
pelled to  pay;  which  said  quantity  of  tobacco  the  said  Naylor, 
although  required  so  to  do,  had  not  reimbursed  or  paid  to  said 
George.  To  this  replication,  th^  appellant  rejoined  generally.  In 
the  course  of  the  trial,  the  plaintiff  to  support  the  issue  on  his 
part,  read  in  evidence  to  the  jury,  the  record  of  the  verdict,  and 
judgment,  recovered  against  him  by  Mundell;  and  then  proved 
by  said  Mundell,  that  he  had  paid  him  the  full  amount  of  said  judg- 
ment ;  and  then  proved  by  said  Ellis,  that  he  was  arrested  by  said 
Naylor,  and  further  gave  in  evidence  to  the  jury,  the  writ  upon  which 
the  return  of  non  est  was  endorsed,  in  the  handwiiting  of  the  plain- 
tiff, and  then  proved  by  Francis  Darcey,  a  competent  witness,  that 
he  the  said  Darcey,  acted  as  deput^^  sheriff  at  the  same  time  that 
the  defendant  did,  and  that  it  was  the  general  usage  and  custom 

(c)  See.  Taney  vs.  Kemp,  4  H.  &  J.  282. 
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daring  the  time  that  he,  the  plaintiff,  (now  appellee)  was  sheriff,  for 
the  deputy  sheriffs  to  hand  to  him,  the  plaintiff,  all  process  that 
came  to  their  hands }  who  endorsed  snch  returns  thereon,  as  he  by 
the  said  deputy  sheriffs  might  be  directed ;  but  that  he  the  said 
Darcey  did  not  know  particularly,  whether  the  said  return  had  been 
endorsed  on  the  said  writ  by  the  direction  of  the  defendant.  Where- 
upon the  defendant  (now  appellant,)  prayed  the  Court  to  instruct 
the  jnry,  that  the  plaintiff  was  not  entitled  to  recover,  unless  they 
believed  from  the  evidence  in  the  cause,  that  the  false  returns  charged 
in  the  plaintiff's  •  replication  was  made  by  the  defendant  o»%#i 
himself,  or  by  some  person  by  his  direction,  which  instruction  ••  •  ^ 
the  Court  [Bjesy  and  Plateb,  A.  J.]  very  properly  gave  to  the  jury. 
The  defendant  by  his  counsel,  then  prayed  the  Court  further  to  in- 
stmct  the  jury,  that  the  proof  aforesaid,  of  what  was  the  general 
Qsage  and  custom  of  the  plaintiff*  and  his  deputies,  in  regard  to 
returning  process,  was  not  legal  and  sufficient  evidence  for  the  pur- 
pose of  showing  that  the  said  return  was  made  by  the  direction  of 
the  defendant.  Which  instruction  the  Court  refused  to  give,  and 
as  we  think  very  properly;  as  it  appeared  from  the  evidence  in  the 
caase,  that  it  was  the  general  understanding,  and  agreement  between 
the  high  sheriff  and  his  deputies,  that  any  return  which  he  might 
make  by  their  direction,  should  be  considered  as  a  return  made  by 
themselves,  such  proof  was  at  le^&t  prima  facie  evidence  of  the  fact 
it  was  offered  to  establish,  as  between  the  sheriff  and  his  deputy, 
and  threw  the  onus  probandi  of  the  contrary,  upon  the  defendant ; 
as  the  sheriff,  in  consequence  of  such  general  usage  and  custom, 
might  not  have  any  other  evidence  of  the  fact  of  the  return  being 
made  as  stated.  It  was  certainly  competent  for  the  sheriff  and  his 
deputies,  to  agree  upon  such  practice,  as  a  law  for  the  regulation  of 
their  own  official  conduct,  bat  such  usage  or  agreement,  would  not 
be  binding  or  obligatory  upon  the  interests  of  third  persons.  The 
plaintiff  further  proved  by  said  Ellis,  a  witness  sworn  on  his  part, 
that  the  defendant  had,  whilst  acting  as  a  deputy  sheriff  under  the 
plaintiff,  arrested  him  the  said  Ellis,  by  virtue  of  a  writ  of  capias  ad 
respandendumy  sued  out  of  Prince  George's  County  Court,  by  Thomas 
Mnndell,  to  recover  of  him  a  quantity  of  tobacco.  The  said  witness 
was,  by  the  defendant's  counsel,  on  cross-examination  asked,  whether 
the  said  quantity  of  tobacco  had  ever  been  paid  by  him  the  witness. 
To  the  competency  of  which  question  the  witness  objected,  on  the 
groond,  that  he  the  witness,  by  answering  it,  might  be  subject  to  the 
payment  of  a  debt ;  which  objection  was  by  the  Court  sustained. 
To  which  opinion  •  of  the  Court,  the  defendant  excepted.  In  ^^^ 
giving  this  last  opinion,  upon  the  ground  of  the  objection  **•  • 
stated  in  the  exception,  the  Court  below  clearly  erred;  because  it  is 
the  settled  law  in  England,  and  has  been  repeatedly  decided  by  this 
Conrt,  that  a  witness  in  the  course  of  his  examination,  is  not  privi- 
leged from  answering  a  question  propounded  to  him,  because  it 
13  4  G.  &  J. 
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might  subject  him  to  the  payment  of  a  civil  debt.  In  Taney  vs. 
Kempj  4  H,  d;  J,  348,  and  The  City  Bank  of  Baltimore  vs.  Baieman^ 
7  E.  (S)  J,  104,  the  cases  establish  the  principle,  "  that  a  witness  is 
bonnd  to  answer  a  question  touching  the  issue  in  an  action  at  law, 
in  which  he  is  not  a  party,  although  it  may  establish,  or  t^nd  to 
establish  that  he  owes  a  debt,  or  otherwise  subject  him  to  a  civil 
suit  or  bill  in  Chancery."  We  think  therefore,  that  the  Court  below 
erred,  in  excusing  the  witness  from  answering  the  question  pro- 
pounded to  him  upon  the  ground  of  interest ;  but  that  they  were 
right  in  not  compelling  him  to  answer  it,  upon  the  principle  that  the 
answer  to  the  question,  whether  in  the  negative  or  affirmative,  could 
not  aifect  the  merits  of  the  controversy  pending  betwoen  the  par- 
ties, and  was  therefore  irrelevant  and  inadmissible. 

Judgment  affirmed. 

N.  B. — ^This  case  was  decided  in  1829,  and  accidentally  omitted. 


Fbancis  Edelen  v8.  State,  use  Jackson  et  ux. 

The  Act  of  1818,  ch.  217,  declares,  that  moneys  received  for  the  hire  or  use 
of  negroes,  by  an  executor  or  administrator,  during  the  time  he  is  en- 
titled to  the  possession,  shall  be  assets  belonging  to  the  estate,  and  shall 
be  accounted  for  by  him.  And  such  was  the  law  before  the  passage  of 
that  Act. 

The  Act  of  1798.  having  made  negroes  assets,  the  hire  after  the  death  of  the 
owner  became  assets  also.  It  was  an  incident  springing  out  of  assets, 
and  partook  of  their  nature.  It  is  like  the  interest  arising  after  the 
death  of  the  obligee,  in  a  bond  given  to  him  in  his  life-time,  (a) 
f^^^*  In  an  action  upon  an  administration  bond,  where  the  breach  ss- 
'^  *  ^  signed  was  an  inventory  returned  by  the  administrator,  and  after 
sundry  disbursements  made,  there  remained  a  balance  of  said  inventory 
in  the  hands  of  the  administrator  to  be  distributed,  of  which  the  plain- 
tiff claimed  one- fourth  as  distributee,  and  the  issue  was  made  up  upon 
the  truth  of  such  breach,  the  plaintiff  cannot  insist  upon  charging  the 
defendant  with  anything  not  in  the  inventory,  and  of  course,  the  hire 
of  negroes,  which  accrued  after  the  date  of  the  inventory,  could  not  be 
recovered  in  such  a  state  of  the  pleadings,  (b) 

Where  a  prayer  necessarily  raises  a  point  in  the  County  Ck>urt,  it  will  be  re- 
viewed in  this  Court,  under  the  Act  of  1825,  though  under  the  state  of 
the  pleadings,  the  point  ought  not  tc  have  arisen  at  all. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt,  instituted  by  the  appellee,  against  the  appellant,  on  the  lOtb 
of  September,  1825,  on  the  bond  of  the  administrator  de  bonis  non^  of 
Edward  Edelen  of  Thomas,  dated  May  24th,  1827,  in  which  the 

(a)  Cited  in  Merryman  vs.  Long,  49  Md.  546. 

(61  Examined  in  Grahame  vs.  Harris^  5  G.  &  J.  496. 
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appellant  wa$  a  surety.  To  the  plea  of  general  performance,  by 
the  defendant,  the  plaintiff  replied  that  a  certain  Edward  Edelen 
of  Thomas,  of  Prince  George's  Gonnty,  deceased,  departed  this  life, 
at  the  county  aforesaid,  intestate,  leaving  behind  him  his  wife  Mary 
W.  Edelen,  and  four  children,  of  whom  Mary  W.  Edelen,  since  mar- 
ried to  the  said  John  S.  Jackson  was  one,  at  whose  request  this 
bond  was  put  in  suit ;  after  whose  death  the  said  Mary  W.  the 
widow  and  relict  of  the  said  Edward  Edelen  of  Thomas,  had  letters 
of  administration  granted  unto  her,  on  her  said  deceased  husband's 
estate ;  and  returned  an  inventory  of  her  said  husband's  estate  into 
the  office  of  the  register  of  wills  of  the  county  aforesaid,  amounting 
to  the  sum  of  $5,951.64$;  and  the  said  State,  by  its  said  attorney, 
farther  say,  that  afterwards,  and  before  any  account  was  passed, 
or  farther  proceedings  had,  by  the  said  Mary  W.  as  administra- 
trix, as  aforesaid,  she  departed  this  life,  and  letters  of  adminis- 
tration de  bonis  naUy  were  by  the  Orphans'  Court  of  said  county, 
granted  to  the  said  Jeremiah  Edelen  and  Jacob  Edelen,  on  the 
estate  of  the  said  Edward  Edelen  of  Thomas,  who  on  the  24th  day 
of  May,  1827,  entered  •  into  bond  to  the  State  of  Maryland,  ^^^ 
in  the  sum  of  16,000  dollars,  current  money,  with  the  said  **  •  ^ 
Francis  Edelen,  and  one  Bichard  L.  Jenkins,  of  said  county,  their 
sureties,  for  the  due  administration  of  their  trust,  as  administrators 
as  ^foresaid,  and  returned  an  inventory  of  the  estate  of  the  said 
Edward  Edelen  of  Thomas,  which  came  to  their  hands  as  adminis- 
trators as  aforesaid,  into  the  office  of  the  register  of  wills  of  the 
county  aforesaid,  amounting  to  the  sum  of  $6,437.'33^,  and  made  several 
payments  and  disbursements  out  of  the  said  estate,  amounting  to 
the  sum  of  $420.57^;  so  that  there  remains  a  balance  of  $6,016.70, 
in  the  hands  of  the  said  administrators,  to  be  divided  between  the 
representatives  of  the  said  widow,  and  the  said  four  children,  whereof 
the  representatives  of  the  said  widow  were  entitled  to  one-third,  and 
and  the  said  State  by  its  said  attorney,  in  fact  says,  that  the  residue 
of  the  i)ersonal  estate  of  the  said  Edward  Edelen  of  Thomas,  in  four 
parts  to  be  divided,  among  his  lour  children,  after  payment  of  just 
debts,  funeral  expenses,  and  widow's  thirds  deducted,  amounting,  to 
each  to  the  sum  of  $1,002.79J,  belonging  to  the  said  Mary  W.  wife 
of  the  said  John  S.  Jackson,  in  the  endorsement  of  the  said  writ 
mentioned,  as  one  of  the  daughters  and  distributees  of  the  said 
Edward  Edelen  of  Thomas,  which  said  sum  of  $1,002.79^,  or  any 
part  thereof,  the  said  Jeremiah  Edelen  and  Jacob  Edelen,  nor  either 
of  them,  although  often  required,  have  not  paid,  &c. 

The  defendant  rejoined,  that  the  several  matters  and  things  in  the 
said  replication  set  forth,  are  not  true,  &c.    Issue  joined. 

At  the  trial  of  this  cause,  the  plaintiff  gave  in  evidence,  the  first 
two  settlements,  made  in  the  Orphans'  Court,  by  Jeremiah  and 
Jacob  Edelen,  as  administrators  of  Edward  Edelen  of  Thomas.  The 
first  account,  dated  6th  of  March,  1820,  and  proved  9th  of  August, 
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1825,  stated  a  balance  dne  from  them  to  the  estate  of  $6,230.63 ;  and 
the  second  account,  dated  and  proved  the  9th  of  August,  1825,  stated 
9  fin  ^  t>alance  due  from  them  of  94,145.19.  The  defendant  •  then 
Z9\9  Y^.^^  ^fy  ^jj^  j^py  j^jj  additional  account,  passed  by  the  said 

administrat<M's,  in  the  Orphans'  Court,  on  the  17th  of  October,  1827, 
by  which  the  balance  against  them  was  reduced  to  91,401.13.  And 
the  plaintiff's  then  proved,  that  the  negroes  mentioned  in  the  in- 
ventory, werlB  employed,  and  worked  by  the  administrators,  from 
the  death  of  the  intestate,  until  1824,  and  claimed  the  hire  of  the 
said  negroes,  to  be  charged  against  the  administrators,  at  such  price 
iis  the  jury  might  think  them  worth,  from  the  time  they  took  them 
into  possession  as  administrators  as  aforesaid,  until  they  part-ed  with 
them,  in  addition  to  the  sums  charged  in  their  account,  in  the 
Orphans'  Court,  to  which  the  defendant,  by  his  csounsel  objected; 
but  the  Court  allowed  the  said  claim.  The  defendant  excepted,  and 
the  verdict  and  judgment  being  against  him,  he  prosecuted  the 
present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Abgheb,  JJ. 

Stonestreet,  for  the  appellant.  1.  The  defendant  was  not  chargeable 
with  the  hire  of  the  negroes,  contained  in  the  inventory,  under  the 
plaintiff's  replication.  1  Stark.  Ev.  387.  2.  The  hire  of  the  negroes 
in  this  case,  is  not  assets, — the  administration  having  commenced 
prior  to  the  Act  of  1818,  ch.  217. 

J.  Johnson^  for  the  appellee. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  It  was  deter- 
mined by  this  Court,  in  the  case  oi  Hallv^.  Chiffithy  2  H.  &  J.  485, 
that  an  administrator  was  bound  to  account  in  the  Orphans'  Court, 
for  the  hire  and  use  of  negroes;  and  his  liability  as  administrator 
being  thus  ascertained,  it  follows,  that  he  and  his  sureties  are  liable 
on  his  bond  for  a  failure,  in  this  respect,  to  discharge  his  duties. 
This  decision  does  not  declare,  in  express  terms,  the  responsibility 
of  the  administrator,  in  this  respect,  to  arise  at  any  particular  i>eriod, 
^  ^  whether  from  the  *  session,  shall  be  assets  belonging  to  the 
"^"^  estate,  and  shall  be  accounted  for  by  him. 

But  the  decree  in  the  case  above  referred  to,  does  not  leave  any 
room  to  doubt,  but  that  before  the  law  of  1818,  ch.  217,  the  admin- 
istrator was  liable  for  the  hire  and  use  of  negroes,  previous  to  the 
time  allowed  him  by  law,  to  pass  his  final  account;  because  the  Court 
there  adjudged,  that  he  should  account  for  the  hire  and  use,  without 
any  limitation,  or  restriction,  as  to  time.  Had  the  law  been  other- 
wise, the  decree  would  have  ascertained  the  period,  when  the 
administrator's  liability  commenced.  The  Act  of  1798,  having  made 
negroes  assets,  the  hire,  after  the  death  of  the  owner,  became  assets 
also,  for  it  was  an  incident,  or  profit  springing  out  of  that,  which 
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was  declared  assets,  and  partook  of  its  natare  and  character  in  the 
same  manner,  as  would  the  interest  arising  after  the  death  of  the 
obligee,  in  a  bond  given  to  him,  in  his  life-time.  The  administrator 
woald  be  justly  chargeable  for  the  use  of  the  negroes,  if  such  charge 
were  within  the  issue  to  be  tried.  Bat  there  is  no  issue  joined, 
which  brings  this  question  before  the  jury.  The  sole  question,  to  be 
tried  under  the  pleadings,  was,  the  verity  of  the  plaintiff's  replica- 
tion, which  alleged  an  inventory  returned  by  the  administrators  de 
bonis  fion,  and  that  after  sundry  disbursements  made,  there  remained 
a  balance  of  said  inventory,  in  the  hands  of  the  administrators,  to  be 
distributed,  and  that  the  plaintiff,  as  one  of  the  distributees,  was 
eotitled  to  one-fifth  part  thereof.  The  plaintiff,  upon  this  state  of 
the  pleadings,  could  not  insist  on  charging  the  defendants,  for  any- 
thing which  was  not  contained  in  the  inventory ;  because,  nothing 
beyond  that  was  claimed ;  and  of  course,  the  hire  of  the  negroes, 
which  had  been  accruing  from  the  date  of  the  inventory,  could  not 
become  the  subject  of  inquiry,  and  of  charge  in  this  suit.  But  it  is 
supposed,  that  the  Act  of  1825,  ch.  117,  precludes  an  inquiry  into  the 
correctness  of  the  prayer,  upon  the  ground,  that  the  attempted  charge 
is  not  within  the  issue ;  that  Act,  shutting  out  an  investigation 
♦into  any  point  not  presented  to  the  Court  below.  But  we  oq« 
conceive,  that  the  prayer  necessarily  raised  this  point  in  the  ••^'^ 
Goart  below ;  for  the  plaintiffs  claim,  that  the  defendants  should  be 
charged  for  this  use,  in  addition  to  the  sums  charged  in  their 
acconnts  in  the  Orphans'  Court ;  or  in  other  words,  that  they  should 
be  charged  with  this  sum,  over  and  above  the  amount  of  the  in- 
ventory, as  returned  and  charged  in  their  accounts ;  which  presented 
the  question,  not  only,  of  the  general  liability  of  the  administrators 
to  such  a  charge,  but  their  responsibility  under  the  forms  of  pleading 
adopted.  Judgment  reversed,  and  procedendo  awarded. 

N.  B.  This  case  was  decided  in  1829,  and  accidentally  omitted  to 
be  reported  at  that  time. 


Sasah  Duvall  vs.  The  Fabmebs  Bane  of  Mabyland.— June, 

1832. 

When  the  aid  of  a  Court  of  equity  is  necessary,  to  enable  the  husband  to 
obtain  possession  of  the  wife's  personal  property,  he  must  do  what  is 
equitable,  by  making  a  suitable  provision  out  of  it,  for  her  maintenance, 
and  that  of  her  children,  (a) 

The  wife's  equity  exists,  although  there  has  been  an  assignment  for  a  valu- 
able consideration;  and  the  assignee,  standing  in  the  place  of  the  hus- 

(a)  Cited  in  Wiles  vs.  WHes,  8  Md.  8;  Norris  vs.  Lantz,  18  Md.  270. 
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band,  and  seeking  to  withdraw  the  funds,  will  be  compelled  to  make  the 
provision.  (6) 

In  England,  this  principle  is  founded  upon  the  rule,  that  the  husband,  seek- 
ing the  intervention  of  a  Court  of  equity  to  gain  possession  of  his  wife^s 
estate,  must  do  equity. 

It  is  immaterial,  whether  the  wife  asserts  her  claim  to  this  equity,  in  oppo- 
sition to  the  complainant  in  an  original  bill,  or  by  petition,  after  an 
order  of  the  Court  distributing  a  fund  in  Court,  which  has  not  been 
paid  over.  In  the  latter  case,  it  will  be  considered,  as  substantially  an 
exception  to  the  auditor^s  report,  distributing  the  fund  out  of  which 
she  claims  payment.  Under  the  order  nisi,  usually  passed  upon  peti- 
tions against  funds  in  Court,  the  rights  of  all  the  parties  interested,  will 
be  examined  and  determined,  (c) 

^^Q   *  The  character  and  extent  of  the  provision  for  the  wife,  would  seem 
^^^  in  every  case  to  be  governed  by  its  peculiar  circumstances,  and 

be  regulated  by  the  whole  amount  of  the  wife^s  fortune,  and  what  the 

husband  had  previously  received. 

Appeal  from  the  Court  of  Chancery.  A  portion  of  the  personal 
estate  of  a  certain  Benjamin  Harwood,  who  died  sometime  in  Janu- 
ary, or  February,  1826,  being  in  the  Court  of  Chancery  for  distriba- 
tion  ;  a  petition  was  filed  by  the  appellant  on  the  24th  July,  1830, 
as  one  of  the  representatives  of  the  said  Benjamin,  setting  forth,  that 
her  hnsband,  Lewis  Dnvall,  who  departed  this  life  in  November, 
1829,  in  his  life-time,  executed  certain  assignments  of  her  share  of 
said  personal  estate,  to  one  Jonathan  Pinkney,  cashier  of  The  Far- 
mers Bank  of  Maryland,  without  her  knowledge  or  consent.  That 
the  petitioner  had  never  known  until  this  day,  that  said  fund  was  in 
a  course  of  distribution  in  this  Court,  or  that  any  persons  claiming 
to  be  the  assignees  of  her  share  were  receiving  the  same,  under  its 
sanction.  That  on  the  22d  July,  1830,  a  further  dividend  of  said 
estate  was  made,  and  reported  by  the  auditor,  of  which  until  this 
day  she  had  no  knowledge,  and  she  prayed  leave  to  except  to  the 
same,  as  well  as  to  all  preceding  reports  in  the  cause,  in  any  way  af- 
fecting her  rights,  or  share  in  said  estate,  and  that  the  administra- 
tors of  the  said  Benjamin  Harwood,  deceased,  be  directed  not  to  pay 
over  any  part  of  said  estate,  to  any  assignee  of  the  husband  of 
this  petitioner;  and  that  the  president,  &c.  of  the  said  Farmers 
Bank,  be  directed  to  bring  into  Court,  such  dividends  as  they  may 
have  received  on  the  said  estate,  and  that  the  same,  together  with 
all  future  dividends,  be  paid  to  her.  The  petition  further  states, 
that  the  assignment  in  virtue  of  which  the  bank  claims,  and  which 
bears  date  10th  July,  1827,  was  obtained  from  her  husband  when  he 
was  not  of  sane  mind  for  the  transaction  of  business ;  be  having  pre- 

(6)  Cited  in  State  vs.  ReigarK  1  Gill,  27;  JifcVey  vs.  Boggs,  8  Md.  Ch.  95; 
Hall  vs.  Hall,  4  Md.  Ch.  286;  Norris  vs.  Lantz,  18  Md.  270;  Oswald  vs. 
Hoover,  48  Md.  868.    See  Rev.  Code,  Art.  51,  sec.  20. 

(c)  Cited,  as  to  proceeding  by  i>etition,  in  Brown  vs.  Thomas,  46  Md.  641. 
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viously  been  reduced  to  a  state  of  mental  imbecility,  which  inca- 
pacitated him  for  the  management  •  of  his  affairs,  by  a  para-  ^^m 
lysis,  which  she  believes  was  known,  at  the  time  to  the  bank.  '^^^ 
That  prior  to  this  assignment,  to  wit,  in  August,  1826,  when  her  said 
hiisband  had  no  right  to  transfer  her  interest  in  said  estate  at  all,  he 
had  assigned  the  same  to  the  said  bank,  and  she  alleges  that  the 
assignment  of  10th  July,  1827,  was  merely  substituted  for  that  of 
Aagnst,  1826,  and  so  in  truth,  and  in  fact,  the  whole  proceedings  of 
the  bank,  were  in  fraud  of  this  petitioner,  for  the  purpose  of  obtain- 
iug  further  security  for  old  debts,  due  at  that  time  from  her  said 
husband.  That  no  part  of  said  estate,  ever  in  fact  came  to  his  hands, 
but  the  whole  transaction  was  a  mere  shifting  of  accounts  upon  the 
books  of  the  bank  ;  and  that  her  entire  distributive  share,  is  still  an 
equitable  chose  in  a-ction  in  this  Court,  which  litis  survived  to  her. 
She  therefore,  charges  said  assignment  to  be  void  for  want  of  con- 
sideration, and  fraudulent,  and  t^oid,  as  having  been  obtained  from  a 
man  utterly  non  compos  me7itw  for  such  a  purpose.  The  petition  then 
alleges,  that  if  she  be  not  entitled  to  the  entire  share  of  said  estate, 
already  distributed,  and  remaining  to  be  distributed,  that  at  all 
events,  she  is  entitled  as  survivor,  to  the  dividend  declared  on  the 
22d  July,  1830,  which  she  prays  may  be  paid  to  her,  instead  of  the 
aforesaid  assignees,  or  that  a  suitable  provision  out  of  said  share  be 
made  for  her,  and  for  such  other  relief  as  can  be  afforded  her  upon 
this  petition. 

Copies  of  the  assignments  referred  to,  marked  exhibits  A  and  B, 
were  filed  with  the  petition. 

The  first  which  bears  date  in  August,  1826,  recites,  that  the  as- 
signor (Lewis  Duvall)  is  indebted  to  the  Farmers  Bank  of  Maryland, 
in  the  sum  of  ten  thousand  dollars,  upon  two  promissory  notes,  dated 
on  the  10th  of  March,  1824,  "towards  the  payment  of  which,  he 
i«8igued,  transferred,  and  made  over  to  Jonathan  Pinkney,  cashier 
of  said  bank,  his,  the  assignor's  wife's  interest  in  the  estate  of  the 
late  Benjamin  Harwood,  (except  her  proportion  of  stock  iu  the  Bank 
of  Columbia,)  and  he  thereby  directed  the  administrators  •of  ^^q- 
the  said  Benjamin  Harwood,  to  pay  the  same  to  the  said  '^^^ 
Pinkney,  to  be  applied  as  aforesaid." 

The  second,  dated  July  10th,  1827,  recites  the  indebtedness  of  the 
assignor,  in  the  sum  mentioned  iu  the  previous  assignment,  his 
further  indebtedness  in  the  sum  of  §7,857  upon  a  note,  endorsed  by  a 
certain  Richard  Duvall,  and  Grafton  B.  Duvall,  dated  9th  May,  1827, 
at  sixty  days ;  upon  another  note,  drawn  and  endorsed,  as  aforesaid, 
for  9300,  at  ninety  days  from  the  1st  June,  1827.  Upon  a  third,  sim- 
ilarly drawn,  and  endorsed,  at  sixty  days  from  20th  June,  1827,  the 
sum  of  $750,  and  several  large  sums  for  interest  and  discounts.  The 
assignment  then  proceeds:  "Towards  the  payment  of  said  claims  as 
aforesaid,  in  the  order  hereinafter  to  be  stated ;  I  do  hereby  assign, 
transfer  and  make  over,  unto  Jonathan  Pinkney,  and  for  the  use  of 
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the  presi'dent,  directors,  aud  company  of  the  Farmers  Bauk  of  Mury- 
laud,  nil  m;  wife's  interest  in  the  personal  estate  of  the  late  Benja- 
min Harwood,  (except  her  proportion  of  the  stock  in  the  Bauk  of 
Columbia,)  aud  I  do  hereby  direct  the  administrators  of  the  said 
Benjamin  Harwood,  to  i)ay  the  dividends  now  due,  aud  as  they  be- 
come due,  to  which  my  wife  ia  entitled  as  aforesaid,  to  the  said  Jona- 
than Piukney,  for  the  use  aforesaid,  and  the  money  when  received, 
to  be  applied  in  the  lirat  place  to  pay  off  the  money  which  I  now-  owe 
as  aforesaid,  or  at  any  time  when  a  dividend  is  received,  may  owe 
for  discounts,  or  interest  to  said  Farmers  Bank;  in  the  second  place 
to  discharge  the  note  aforesaid,  for  $1,000;  to  pay  the  three  notes  as 
aforesaid,  drawn  by  me,  and  endorsed  by  Richard  aud  Gralton  B. 
Dnvall,  and  the  residue  to  the  discharge  as  far  as  it  will  go,  of  the 
note  of  $9,000,  before  mentioned." 

The  answer  of  the  bank,  admitted  the  petitioner  to  be  one  of  the 
representatives  of  the  deceased,  Benjamin  Harwood,  and  the  death 
of  her  husband,  Lewis  Duvall,  as  stated  by  her.  It  was  also  ad- 
mitted, that  exhibits  A  and  B,  were  true  copies  of  the  assignments 
executed  by  Lewis  Duval),  in  his  life-time  to  the  biiuk.     The  auswer 

_  then  stated,  that  notice  "  of  said  assignments  was  given  to 
'"**  the  administrators  of  Benjamin  Harwood,  who  in  compliance 
therewith  paid  the  assignees  ¥4,204.93  on  the  28th  July,  1827  ;  the 
further  sum  of  $697.33,  on  the  19th  November,  1827 ;  and  the  further 
sum  of  $1,038.65,  on  the  13th  November,  1828.  That  the  assign- 
meots  were  executed  for  a  full  and  valuable  consideration,  and  that 
the  moneys  received  have  been  applied  as  directed  by  that  of  the 
10th  of  July,  ljj27.  That  a  considerable  balance  is  yet  doe  of  the 
debts  therein  mentioned,  which  they  believe  the  entire  interest  of 
the  petitioner,  in  the  deceased's  estate  will  be  inadequate  to  dis- 
charge. 

They  do  not  admit  that  the  petitioner  was  ignorant  of  said  align- 
ments. They  allege  that  the  last  of  the  10th  July,  1827,  was  exe- 
cuted at  the  request  of  Lewis  Dnrall,  who  was  desirous  after  paying 
the  one  thousand  dollar  note,  and  certain  interest  and  discounts,  to 
provide  for  the  two  notes,  endorsed  by  Richard  and  Grafton  B.  X>a- 
vall,  aud  for  that  purpose,  the  bank  agreeing  thereto,  the  same  was 
executed.  The  answer  denies,  that  Duvall  was  incapable  of  manag- 
ing his  affairs  when  the  assignments,  or  either  of  them  was  executed 
and  it  suggests;  that  as  the  last  was  executed  for  the  indemnity  of 
the  endorsers,  Richard  and  Grafton  B.  Duvall,  they  ought  to  he 
made  parties.  The  answer  further  states,  that  after  the  execution 
of  the  aforesaid  assignments,  the  administrators  of  Benjamin  Bar- 
wood  assumed  to  pay  the  bank,  the  amount  of  the  interest  of  the 
petitioner,  and  that  therefore,  they  are  not  compelled  to  resort  to  a 
Court  of  equity  for  the  fund,  which  the  defendant  alleges,  is  a  suffi- 
cient answer  to  the  claim  in  right  of  survivorship,  to  receive  the  un- 
paid dividends ;  or  for  an  equitable  provision  out  of  the  same. 
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From  the  reports  and  statements  of  the  auditor  among  the  pro- 
ceedings, and  the  Chancellor's  orders  thereupon,  it  appeared  that  the 
dividends,  paid  to  the  bank  in  the  life-time  of  the  petitioner's  hus- 
band, amounted  to  between  five  and  six  thousand  dollars. 

•  On  the  22d  July,  1830,  and  after  the  death  of  the  petition-  ^^^^ 
cr's  husband,  a  further  dividend  was  reported  as  due  the  bank  '^^  • 
under  said  assignment,  amounting  to  $1,416.29,  which  report.  Bland, 
Chancellor,  ratified  on  the  23d,  and  ordered  the  money  to  be  paid  by 
the  administrators  accordingly ;  but  afterwards,  on  the  24th,  on  the 
preceding  petition,  he  ordered  that  the  administrators  retain  the 
same  in  their  hands  until  further  order,  provided  a  copy  of  the  order 
and  petition  should  be  served  on  them,  and  on  the  bank,  before  the 
payment  over  to  it,  of  the  said  share. 

Afterwards,  on  the  2d  December,  1830,  the  Chancellor,  after  argu- 
ment, ordered  that  the  order  of  the  24th  July  be  rescinded  and  an- 
nulled, and  the  petition  dismissed  with  costs. 

From  this  order  the  petitioner  appealed  to  this  Court. 

The  cause  was  argued  before  Martin,  Abgheb,  and  Dobsey, 
JJ. 

FlmseTy  for  the  appellant,  contended.  1.  That  appellant  is  enti- 
tled to  a  provision  out  of  the  entire  fund  a-ssigned  by  her  husband  to 
the  Farmers  Bank  of  Maryland.  2.  That  she  is  entitled  to  the 
whole  of  the  last  dividend  of  said  fund.  3.  That  she  is  entitled  to  a 
provision  out  of  such  dividend. 

1.  Admitting  the  assignment  to  have  been  made  for  value,  the 
wife  is  entitled  to  a  provision,  the  fund  being  in  Chancery,  and  she 
eoald  not  release  her  title  without  a  private  examination  by  the 
Chancellor.  Lady  Elibank  vs.  Montolieuj  5  Ves.  Jr.  738 }  Murray  vs. 
Lord  Ulibanky  10  lb.  90]  3  Atk.  721;  Hotcard  vs.  Moffatt,2  Johns. 
Ch.  206;  Kenny  vs.  Udally  6  Johns.  Ch.  464;  Olenn  vs.  Fisher ,  6  lb. 
33;  Haviland  vs.  Myers^  lb.  25;  2  Kent  Com.  115.  Upon  the  2d 
point  he  referred  to  Wright  vs.  Morlayy  11  Ves.  Jr.  16;  Burnett  vs. 
Kinnaston,  2  Ves.  401;  White  vs.  StBarbe,  1  V.  eft  B.  405;  Homsby 
V8.  Lee  et  al.  2  Madd.  Ch.  349 ;  Purdew  vs.  Jackson,  1  Russell  Ch.  Rep. 
42.  The  circumstance  of  the  wife  having  been  a  party  to  the  pro- 
ceeding by  which  the  fund  was  brought  into  Court  does  not  vary  the 
role.  Carr  vs.  Taylor j  10  Ves.  580 ;  Schuyler  vs.  HoylCj  5  Johns.  Ch. 
B.tp.  197 ;  The  State  vs.  Krebs,  0  H.&J.  36. 

Magruder  and  Alexander ,  for  the  appellee,  cited :  3  Peters^  Cond.  Ch. 
Rep.  305;  Mitford  vs.  Mitfordj  9  Ves.  100;  Coomes  vs.  Clements^  4  H. 
d"J.  482;  Adams  vs.  Pierce^  3  Pierre  Tfww.  11;  Howard  vs.  Moffatt, 
2  Johns.  209;  •  Coop.  Eq.  96;  Mitf.  74;  Coop.  Eq.  34;  2  Kent  ^^ 
Com.  113;  Honner  yh.  Morton,  3  Peters^  Cond.  ii^«p.  298,  301 ;  "^^^ 
Johnson  vs.  Johnson,  1  Ja4x>b  it  Walker,  456. 

Johnson,  in  reply.  1.  The  fund  being  in  Court,  and  placed  there 
at  the  instance  of  the  distributees,  the  proper  mode  of  asking  relief 
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was  by  petition,  and  the  distributees  alone  were  necessary  parties; 
and  as  tbey  were  in  Court,  it  was  not  necessary  to  a«k  for  process 
against  them.  Cromtcell  vs.  Maccubbin  et  al.  2  B,  dk.  O,  443.  The 
endorsers,  Richard  and  Grafton  B.  Duvall,  not  having  been  parties 
to  the  original  proceeding,  should  not  have  been  made  parties  to  the 
present  petition,  as  no  order  upon  it  could  be  binding  upon  them. 
They  had  no  agency  in  procuring  the  assignment,  and  nothing  more 
is  presented  than  the  ordinary  case  of  an  assignment  by  a  debtor  to 
his  creditor,  who  is  only  required  to  use  due  diligence  to  nnider  it 
available.  The  right  of  the  wife  to  an  equitable  provision  out  of  her 
estate,  exists  both  against  the  husband  and  his  assignee  for  value, 
whatever  may  be  the  elJ'ect  of  such  assignment  on  the  right  by  sur- 
vivorship.    Roper  on  Property^  266;  Jeremy^  201;  Schuyler  vs.  Hoyle^ 

5  Johns.  Ch,  R.  206;  Kenny  vs.  Udall^  lb.  477;  Haviland  vs.  Myers, 

6  lb,  25;  Udall  vs.  Kenny,  3  Cowen,  590.  And  Chancery  will  always 
make  this  provision,  when  in  possession  of  the  fund,  though  the  hus- 
band might  have  recovered  it  by  an  action  at  law.  2  Kent  Com. 
118;  Udall  vs.  Kenny,  3  Cowetu  590.  The  doctrine  of  allowing  the 
wife  a  provision  out  of  her  estate,  does  not  depend  upon  the  relative 
favor  shown  married  women,  by  the  laws  of  England,  or  of  this 
country.  Adams  vs.  Pierce,  3  Pier.  Wms.  11.  An  application  for 
such  an  allowance  may  be  made  by  the  wife,  though  the  husband 
may  not  have  asked  the  aid  of  the  Court  to  put  him  in  possession  of 
her  estate.    2  Kent  Com.  118 ;  Johnson  vs.  Johnson,  1  Jacob  cC*  Walk. 

451.  Though  an  assignment  for  value  may  destroy  the 
*  wife's  survivorship,  so  far  as  relates  to  the  debt  intended  to 
be  secured,  it  does  not  destroy  it  as  regards  the  balance,  if  there  be 
a  balance  after  paying  such  debt,  and  therefore  the  petition  should 
not  have  been  dismissed.  Now  there  is  nothing  in  this  case  to  show 
that  there  would  not  have  remained  a  residue  after  paying  the  debt 
to  the  bank,  and  the  bill  should  have  been  retained  for  the  puqwse 
of  ascertaining  that  fact.  2  Atk.  206 ;  3  RusseU,  65.  Upon  the  sub- 
ject of  the  proper  amount  to  be  allowed,  he  referred  to  Kenny  vs. 
Udall,  b  Johns.  C.  R.  479,  480;  Haviland  vs.  Bloom,  6  lb.  178. 
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Abcheb,  J.  delivered  the  opinion  of  the  Court.  The  funds  which 
in  this  cause  furnish  the  subject-matter  of  contest,  consisted  of  the 
personal  estate  of  Benjamin  Harwood,  of  whom  the  appellant,  the 
widow  of  Lewis  Duvall,  Was  one  of  the  representatives,  and  as  such 
entitled  to  a  distributive  share.  The  appellant  claims  the  fund  yet 
remaining  in  Court,  by  survivorship,  or  that  a  wife's  equity  may  be 
decreed  to  her  out  of  the  fund. 

The  rule  in  equity  appears  to  be,  that  where  the  aid  of  a  Court  of 
equity  is  necessary  to  enable  the  husband  to  obtain  possession  of  the 
wife's  personal  property,  he  must  do  what  is  equitable,  by  making  a 
suitable  provision  out  of  it  for  her  maintenance  and  that  of  her  chil- 
dren.   This  principle  which  regulates  the  Court  of  Chancery  of  Bug- 
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land  is  Ibanded"  on  those  principles  of  natural  ja8tice  and  equity, 
which  would  seem  to  make  it  of  universal  application.  For  what 
coQld  be  more  equitable  than  that  a  suitable  provision  should  be  se- 
cured to  the  wife  and  children  out  of  her  choaes  in  actiofij,  and  what 
could  be  more  inequitable  than  to  permit  the  husband  to  take  her 
whole  estate,  without  allowin|j  to  her,  out  of  her  own  funds,  a  suita- 
ble maintenance  f  Accordingly,  the  doctrine  of  the  English  Court  of 
Chancery  upon  this  subject  appears  to  have  been  adopted  to  the  full 
extent  in  New  York.  Howard  vs.  Moffatty  2  JoJma.  Chr  B.  207; 
Schuyler  vs.  Hoyle,  5  Johns.  Tb,  207 ;  Kenny  vs.  Fdall^  lb.  464 ;  Glenn 
^s.Fiskerj6Jokn8.Ib.33',  Uaviland  vs.  Myern^  Tb,2o;  2  Kent  Com,  116. 

•  That  the  laws  of  this  State  secure  to  the  wife,  one-third  of 
the  personal  estate  of  the  husband  after  his  death,  and  after  '^^* 
the  payment  of  his  debts,  against  the  husband's  alienation  by  last 
last  will  and  testament,  cannot  deprive  her  of  this  equity.  In  Eng- 
land it  is  not  founded,  as  has  been  supposed  in  argument,  upon  the 
power  of  the  husband  to  bequeath  to  others  than  his  wife,  his  whole 
personal  property,  but  upon  the  principle,  that  the  husband  seeking 
the  intervention  of  a  Court  of  equity  to  gain  possession  of  his 
wife's  estate,  must  do  equity.  The  wife's  equity  was  by  the  prac- 
tice of  the  English  Chancery  allowed  her,  at  a  period,  when  accord- 
ing to  the  decision  of  our  own  Courts,  in  Griffith  vs.  Griffith^  4  H.dk 
McH,  101,  and  Coomes  vs.  Clements,  ^  H.  dc  J.  480,  the  common  law 
of  England  forbade  the  husband  to  alienate  the  whole  of  his  estate^ 
as  against  her,  and  secured  to  her,  as  does  ours,  a  third  part  of  his 
personal  estate  after  the  payment  of  his  debts.  Lord  Hardwicko,  in 
Jewson  vs.  Moulson,  says,  that  in  the  14th  year  of  the  reign  of  Chas. 
h  Lord  Keeper  Coventry,  took  notice  of  the  rule,  establishing  the 
wife's  equity,  as  existing  at  that  day ;  at  which  period  of  time,  ac- 
cording to  Sir  Wm.  Blackstone,  it  was  declared  by  Sir  Henry  Finch, 
that  the  husband  had  no  power  to  devise  away  the  whole  of  his  prop- 
erty from  the  wife.  That  this  was  the  common  law  of  England,  at 
that  day,  has  been  decided  by  the  Courts  of  this  State.  This  equi- 
table provision  could  not  therefore  have  been  founded,  on  any  sup- 
posed power  of  the  husband  over  the  whole  of  his  personal  estate,  but 
has  been  found  to  exist  in  England,  under  all  the  modifications  which 
have  existed  in  the  rights^  and  powers  of  the  husband  over  his  prop- 
erty. It  is  true  that  this  allowance  to  the  wife,  is  the  creature  of  the 
English  Court  of  Chancery,  and  is  considered  as  a  part  of  its  practice. 
Bat  it  is  a  wise  provision  growing  out  of  salutary  maxims  governing 
Courts  of  equity ;  and  deserves  to  be  considered,  rather  as  a  principle 
governing  and  controlling  the  Court,  in  its  dispensation  of  equitable 
jarispradence,  than  as  being  merely  practical  in  its  •  char-  ^^^^^ 
acter.  We  are  not  aware  that  a  different  practice  has  existed  "^^^^ 
in  the  equity  Courts  of  this  State.  It  is  possible  that  but  a  few  ap- 
plications of  this  kind  have  been  made,  and  if  this  were  the  first  case, 
it  would  be  proper  to  apply  to  it  a  long  and  well  established  rule. 
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Tbe  wii'e'a  equity  exists,  although  there  has  been*  an  assignment 
lor  a  valuable  coosideration,  and  the  assignee  Ktandiug  in  the  place 
of  the  husband,  and  seeking  to  withdraw  the  luudn,  will  be  compelled 
to  make  the  provision.  He  takes  the  assigninunt  subject  to  the 
wife's  equity,  for  he  takes  it  with  the  knowledge,  that  It  is  property 
derived  from  ber,  and  kuuws  at  the  time  of  the  assignmoDt,  or  is 
bound  to  know,  all  the  equity  to  which  it  is  subject.  It  is  ao 
equity  which  attaches  itself  to  the  fund,  and  follows  it  in  the  hands 
of  the  assignee,  whether  with,  or  without  a.  valuable  consideration, 
or  whether  the  assignment  passes  by  act  of  the  party,  or  by  opera- 
tion of  law.  Howard  vs.  Mofatt,  2  Johns.  Ck.  206 ;  1  Eden,  307, 
371;  2Atk.  420;  Wright  va.'  JHorlay,  11  Ves.  17;  1  Mad.  Ch.  362. 
It  has  been  supiKised,  thiit  as  a  purchaser  fur  a  valuable  considera- 
tion was  looked  upon  by  a  Court  of  equity  with  a  favorable  eye, 
that  the  iirovision  for  a  wife,  onght  not  to  be  enforced  against 
such  au  assignee.  Wright  vs.  Morlay,  11  Ves.  17.  But  the  doc- 
trine as  al>ove  stated,  notwithstanding  this  donbt,  appears  to  be 
settled  by  a  numerous  succession  of  authorities.  2  Atk.  417 ;  Pn/or 
vs.  HiU,  4  Bro.  Ch.  C.  138;  Pope  vs.  Craahaw,  4  Bro.  Ck.  C.  326; 
Lake  va.  BeresforA,  Z  Ves.  506;  4  i&.  19;  Wright  vs.  Morlay,  11 
Ves.  17;  Wall  vs.  Bright,  1  Jacob  and  Walk.  477;  Purdeio  vs.  Jack- 
son, 1  Etugel,  53.  And  in  this  country,  the  same  judgment  has  been 
pronounced  in  several  cases  determined  by  Chancellor  Kent,  in  which 
all  the  authorities  underwent  an  able  and  learned  investigation. 
Kenny  vs.  C'dall,  5  Johns.  Ch.  318;   Haviland  vs.  Bloom,  6  ift.  178. 

That  there  exists  matter  in  the  petition  which  would  properly 
form  the  snbject  of  an  original  bill,  cannot,  we  think,  furnish  any 
serious  obstacle  to  the  appellant.  It  is  sufficient  *  that  a  por- 
'••'*'  tioD  of  what  she  seeks,  is  detnandable  in  the  form  of  a  petition. 
Kow,  if  the  fond  in  Court,  which  is  sought  to  be  drawn  out  by  the 
assignee,  is  liable  to  the  appellant's  equity,  the  prayer  that  asnitable 
provision  be  made  out  of  her  share,  is  properly  coguizable  by  the 
Court  in  this  form;  and  the  application  of  the  appellant,  that  tbe 
administrators  of  Benjamin  Harwood  should  not  be  permitted  to  pay 
over  to  the  Farmers  Bank,  tbe  funds  in  their  hands  for  distribution, 
according  to  the  order  of  23rd  July,  1830,  and  that  out  of  said  funds, 
this  provision  should  be  assigned,  made  at  the  same  t«nn  at  which 
tbe  order  was  passed,  and  before  the  money  was  paid  over,  brought 
properly  before  the  Chancellor,  tbe  whole  subject-matter  of  the  order 
referred  to,  tor  his  revision  and  review.  It  could  not  be  necessary 
that  a  subpcena  should  be  prayed  against  the  parties.  This  was  re- 
pudiated in  the  case  of  McCtibbin  vs.  CromtreU.  An  order  Mm,  sncb 
as  was  passed  in  this  case,  was  all  that  was  necessary,  and  was  ac- 
cording to  the  accustomed  practice  of  the  Cbancerj'  Court. 

The  parties  iuterested  in  tbe  fund  were  all  in  Court.  The  admin- 
istrators were  parties  to  the  suit,  and  tbe  assignees  were  in  Court, 
seeking  to  draw  from  it,  the  funds  in  controversy.    Nor  could  it  be 
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necessary  in  any  possible  view,  which  we  can  take  of  the  case,  to 
make  Eichard  and  Grafton  B.  Dnvall,  the  endorsers  of  the  assignor's 
note  to  the  F.armers  Bank,  (and  for  the  payment  of  which  note  the 
assignment  was  in  part  made,)  parties.  It  is  true,  if  ultimately 
available,  it  would  have  benefited  them,  yet  if  the  lands  which  are 
still  in  Court,  and  have  not  yet  been  applied  to  the  credit  of  the  note, 
sfaoald  be  abstracted  from  its  extiDguishment,  by  a  decree  of  the 
Chancellor,  it  is  perfectly  clear,  under  such  circumstances,  that  in  any 
suit  against  the  endorsers,  the  Chancellor's  decree  would  be  a  com- 
plete  bar,  to  their  claiming  any  credit  on  the  note  on  account  of  the 
assignment,  either  at  law  or  in  equity,  or  setting  up  the  same, 
against  the  right  of  recovery.  The  decree  would  not  be  liable  to  the 
objection  of  res  inter  alios  •  <icta.  So  that  a  complete  decree  g^^^ 
could  pass  without  the  appearance  of  the  endorsers  as  parties.   '••'^ 

It  has  been  urged  against  the  appellant,  that  having  failed  to  file 
exceptions  to  the  auditor's  report,  the  application  should  have  been 
to  the  Chancellor  to  open  the  audit,  so  that  she  might  have  had  an 
opportunity  of  filing  her  exceptions  to  the  distribution.  But  we  ap- 
prehend, that  no  formal  order  of  the  Chancellor  was  necessary  for 
opening  the  account,  and  granting  leave  to  the  appellant  to  file  excep- 
tions. The  auditor  made  his  report  on  the  22nd  of  July;  on  the 
23rd,  the  order  passes  for  a  distribution,  and  the  next  day,  and  before 
the  money  is  paid  over,  the  appellant  expresses  her  dissatisfaction 
with  the  distribution  of  the  fund,  and  prays  the  Chancellor,  that  a 
provision  out  of  these  funds  may  be  made  for  her.  This  bringing  as 
it  does,  the  whole  subject-matter  of  the  order  of  the  23rd  July,  before 
the  Court,  contains  in  substance  and  effect,  an  objection  to  the  report 
upon  which  the  order  was  founded ;  and  the  Court  in  reviewing  its 
own  order,  was  thus  necessarily  called  upon  by  the  shape  which  the 
petition  assumed,  to  re-examine  the  auditor's  report,  in  as  effectual  a 
manner,  as  he  could  have  been  called  to  do,  had  he  passed  a  formal 
order  for  re-opening  the  account. 

The  wife's  right  of  survivorship,  it  perhaps  is  not  necessary  criti- 
cally to  examine.  For  it  has  not  been  alleged  as  at  all  probable,  that 
any  future  dividends  of  this  estate,  would  extinguish  the  claims  of 
the  Farmers  Bank,  according  to  the  terms  of  the  assignment,  after 
the  wife's  equitable  provision  shall  be  abstracted  therefrom ;  and  be- 
cause any  claim  to  survivorship  which  she  might  have,  would  always 
he  subject  to  the  payment  of  the  equitable  assignee.  The  character 
and  extent  of  the  provision  for  the  wife,  would  seem  in  every  case,  to 
be  governed  by  its  peculiar  circumstances,  and  to  be  regulated  by  the 
whole  of  the  wife's  fortune,  and  what  the  husband  had  previously  re- 
ceived. We  have  no  other  lights  furnished  us  by  the  record  upon  this 
subject,  than  is  contained  in  the  auditor's  reports,  and  when  ^^. 
•  we  consider  the  sums  heretofore  paid  over  of  her  fortune,  to  -^"^ 
the  assignees,  we  conceive  the  sum  in  the  hands  of  the  administra- 
tors, according  to  the  last  report  of  the  auditor,  and  which  was  dis- 
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tributed  by  the  order  of  the  2.1rd  Joly,  1830,  but  a  very  inndeqaate 
provision.  This  we  shall  assign  her  tor  her  maiDtenaiice,  and  that  of 
her  childreo,  if  she  have  any,  with  such  further  sum  as  tlie  Chan- 
cellor shall  conceive  proper,  should  more  funds  he  brought  into  Court 
for  distribution. 

The  order  therefore  of  the  Chancellor,  of  the  2nd  day  of  December, 
in  the  year  1830,  so  far  as  it  dismisses  the  appellant's  petitioD  is  re- 
versed, and  this  Court  proceeding  to  decree  as  the  Chancellor  should 
have  done,  will  pass  an  order  directing  the  proceeds,  at  the  date  of 
the  said  order,  in  the  hands  of  the  administrators,  to  be  paid  over  to 
the  apt>elIaQt,  on  account  of  her  provision  for  her  maintenance,  and 
that  of  her  children,  if  she  have  any.  Decree  reversed. 


John  M.  Wtse  et  al.  vs.  Smith  and  Buchanan  and  John  Tbs- 
siBB. — June,  1832. 

The  personal  estate  of  a  deceased  debtor  is  the  natural  fund  for  the  payment 
of  hie  debts;  and  must,  in  ordinary  cases,  be  first  resorted  to  by  the 
creditor  for  the  satisfaction  of  bis  claim,  (a) 

If  personal  aeeeta  come  to  the  hands  of  the  executor  or  administrator,  suffi- 
cient to  pay  all  the  debts  of  the  deceased,  the  creditor  must  look  to  that 
fund  for  the  payment  of  his  debts;  and  if  those  assets  are  wasted,  bis 
remedy  is  on  the  official  bond  of  the  executor  or  administrator,  (b) 

The  real  estate  of  the  debtor  is  protected,  unless  the  personal  assets  are 
insufficient;  and  to  authorize  the  Chancellor  to  pass  a  decree,  to  sell  the 
real  estate,  to  pay  the  debts  of  the  deceased,  the  bill  must  allege  an 
insufficiency  of  personal  assets  for  that  purpose,  which  allegation  mnsl 
be  admitted  by  the  answers,  or  proved.  (c| 

Where  a  will  directed  real  estate  to  be  sold,  for  the  support  and  education  of 
the  testator's  children,  and  a  part  of  the  personal  estate  which  ought  to 
have  been  applied  in  payment  of  debts,  had  been  expended  to  educate 

_— „    and  *  maintain  the  children,  creditors  might  call  upon  a  Court  of 

*•"'  equity  to  sell  the  real  estate,  so  direct«d  to  tie  sold,  for  the  pay- 
ment of  the  claims,  iqr.  V) 

A  personal,  collateral  security,  given  by  an  administrator,' for  a  debt  due  by 
a  deceased  intestate,  cannot  operate  to  place  the  creditor  in  a  better  situa- 
tion against  the  real  estate  of  the  deceased,  than  he  would  t>e  without 
such  security. 

Appeal  from  the  Conrt  of  Chancery.  On  the  15th  of  Jane,  1825, 
a  bill  was  filed  by  the  appellees,  against  the  appellants,  stating  that 
on   the  1st  of  June,   1811,  a  certain  William  Wyse,  late  of  Balti- 


(a)  See  Sto«na  vs.  Gregg.  10  G.  &  J.  143. 

(6)  "Cited  in  Griffith  vs.  Bank.  8  G,  &  J.  445. 

(e)  Cited  in  MclMughlin  vs.  Bank,  7  Howard,  2i(l.  See  Rev.  Code,  Art.  68, 
lec.  1:  Daui4i  ve.  Grahame,  3  11.  &  G,  78;  Gibson  vs.  McCormick,  10  G.  &  J- 
15. 

(d)  Cited  Peter  vs.  Beverly,  10  Peters,  567. 
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more  GoaDty,  deceased,  was  indebted  to  Smith  and  Buchanan,  as 
copartners  in  trade,  in  the  sum  of  $2,737.48,  for  matters  and  articles 
properly  chargeable  in  account.  That  being  so  indebted,  the  said 
Wjse  departed  this  life  in  the  year  1814,  leaving  several  children, 
of  whom  some  are  minors,  and  that  subsequently  in  the  year  1820, 
the  said  Smith  and  Buchanan  being  indebted  to  John  Tessier,  in  the 
som  of  ¥4,500,  assigned  him,  on  account  thereof,  their  aforesaid  claim 
against  Wyse.  That  said  Wyse,  by  his  last  will  duly  executed,  a  copy 
of  which  is  exhibited  with  the  bill,  directs,  ^Vhis  wife  and  son  John,  in 
case  of  a  deficiency  of  his  estate  to  support  and  educate  his  children, 
that  his  real  estate,  known  by  the  name  of  the  Deer  Park,  be  disposed 
of,  for  the  maintenance  of  said  children,  under  their  direction,  and 
management."  That  Bachel  Wyse,  the  widow,  (now  deceased,)  on  the 
12th  of  April,  1814,  obtained  letters  of  administration  with  the  will  an- 
nexed, on  the  estate  of  her  husband,  and  settled  with  the  Orphans' 
Court,  an  account  of  his  personal  estate,  on  the  29th  of  June,  1816,  a 
copy  of  which  is  also  exhibited  with  the  bill,  by  which  there  remained 
in  her  hands  a  balance  of  $5,712.34.  That  on  the  16th  of  July,  1823, 
and  after  the  death  of  Kachel,  letters  of  administration  de  bonis  non^  on 
the  estate  of  William  Wyse,  were  granted  to  Joseph  Allender,  who 
returned  an  inventory  of  the  estate,  which  came  to  his  hands,  (a  copy 
of  which  is  exhibited,)  amounting  to  92,293 ;  and  the  complainants 
allege,  that  they  have  uuderstood,  and  believe,  that  the  diiierence 
between  the  balance  appearing  to  be  due  the  •  estate  by  the  g^^^ 
account  of  Eachel  Wyse,  and  the  inventory-  returned  by  Allen-  -^"^  • 
der,  was  expended,  in  the  maintenance,  support  and  education,  of 
the  children  of  William  Wyse.  That  some  time  after  his  death,  his 
widow  and  son,  petitioned  for  a  decree,  for  the  sale  of  his  real  estate, 
and  on  the  1st  day  of  October,  1826,  a  decree  for  that  purpose  was 
obtained,  which  yet  remains  unexecuted.  That  petition,  and  pro- 
ceedings upon  it,  are  exhibited  with  the  present  bill.  That  Eachel 
the  administratrix,  always  acknowledged  the  validity  of  the  aforesaid 
claim,  and  being  unable  to  pay  the  amount  thereof  in  cash,  she  gave 
to  the  complainant  Tessier,  her  bond,  with  John  M.  Wyse  as  her 
security,  dated  on  or  about  the  22d  of  January,  1820,  payable  one  year 
after  date,  conditioned  for  payment  of  $4,325,  being  the  amount  of 
principal  and  interest  then  due,  with  the  distinct  understanding  how- 
ever, that  the  estate  of  Wyse,  was  not  thereby  to  be  in  any  way  dis- 
charged from  its  liability  for  said  claim.  That  said  bond  not  having 
beeu  paid  when  due,  suit  was  brought  thereon,  and  judgment  con- 
fessed, but  owing  to  the  loss  of  the  cause  of  action,  the  judgment 
never  could  be  extended,  or  rendered  available.  That  on  or  about  the 
16th  of  May,  1822,  Willian  A.  Wyse,  one  of  the  sons  of  Wm.  Wyse, 
being  indebted  to  one  George  Eiston,  in  the  sum  of  §^2,000,  i'oi  the 
purpose  of  securing  the  same,  united  with  Rachel,  the  widow,  John 
M.  and  Eliza  Wyse,  the  children  of  Wni.  Wyse,  in  a  mortgage  to 
Riston,  of  all  their  interests  in  the  real  and  i>ersona]  estate  of  the 
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said  William,  an  office  copy  of  which  mortgage  is  exhibited.  Prayer, 
that  the  mortgage  to  fiistoa  be  »et  aside,  aod  that  the  defeadtiiits, 
the  cliildreo  of  Wyse,  BistoD  aod  Allender,  or  snch  as  may  be  liable 
tlterefor,  be  decreed  to  pay  complaioant's  claim,  or  in  default  thereor, 
that  the  reiil  aod  personal  estate  of  said  Wyae,  be  sold  for  that  pur- 
pose, and  for  general  relief, 

The  petition  of  Kacbel,  and  John  M.  Wyse,  for  the  sale  of  the 
estate  of  William,  which  ia  referred  to  in  the  bill,  states,  that  the 
said  William,  by  his  will  duly  executed,  •  directed  that  his 
**'*  lands  in  Baltimore  County,  called  Deer  Park,  should  be  sold 
nuder  the  directions  of  the  petitioners,  tor  the  maintenance  and  edu- 
catioD  of  the  testator's  children,  ia  casv  bis'  personal  estate  shoald 
not  besufflcieBtforthat purpose.  That  the  personal  estate  amotinted 
to  the  sum  of  $7,005.25,  and  that  the  administratrix  has  disbursed  of 
that  sum  91,292.91,  and  th^t  there  is  a  claim  now  due  Smith  and 

Buchanna,  amounting  to  the  sum  of  S ■.    That  ont  of  the  balance 

of  the  personal  estate,  there  ia  to  be  deducted  a  commission  to  the 
administratrix,  and  her  third  as  widow ;  leaving  the  other  two-thirds 
for  the  support  of  the  children,  for  which  it  is  wholly  inadequate, 
and  that  their  interests  and  necessities  required  that  the  land  called 
Deer  Park,  should  be  sold,  and  the  petition  therefore  prays,  that 
trustees  be  appointed  to  sell  the  same.  Kiltt,  (Chancellor,)  on  the 
1st  of  October,  1816,  passed  a  decree  for  the  sale  of  the  said  land, 
and  appointed  the  petitioners  trustees  to  make  the  sale. 

The  answer  of  George  Biston,  admitted  the  death  of  Wyse,  as 
stated  in  the  bill,  having  first  made  the  will,  a  copy  of  which  is  exhib- 
ited, and  that  bis  widow  administered  oa,  and  took  possession  of  bis 
personal  estate.  That  Tesaier,  one  of  the  complainants,  having  pre- 
sented to  the  said  administratrix,  whatever  claim  he  had  against  ber 
testator,  she  together  with  John  M.  Wyse,  as  her  security,  gave  him 
their  bond  for  the  amount  thereof,  which  this  defendant  has  been 
infonaed,  and  believes,  was  accepted,  in  full  discharge  of  bis  (Tessier's) 
cluim  against  the  estate.  The  defendant  admitted  the  execution  of 
the  mortgage  to  him,  as  stated  in  the  bill,  aud  alleged  the  entire  con- 
sideration therein  stated,  to  be  still  unpaid.  He  insists  that  tbe 
whole  of  the  property  contained  in  the  Inventory  returned  by  Allen- 
der,  the  administrator  de  bonis  non,  is  comprehended  in  tbe  mort- 
gage to  him ;  he  does  not  admit,  that  the  difference  between  the 
amount  of  that  inventory,  and  the  balance  appearing  to  be  in  tbe 
tbe  hands  of  Rachel,  the  first  administratrix,  by  the  account  exhib- 
ited  by  the  complainants,  was  expended  •  in  supporting  and 
■••'"  educating  the  children  of  William  Wyse,  but  supposes  that 
the  profits  of  the  land  and  houses,  were  appropriated  for  that  pnr- 
pose". 

The  answer  of  John  M.  Wyse,  admits  tbe  debt  from  William  Wyse, 
his  father,  to  Smith  and  Buchanan,  as  the  bill  charges,  and  tlie 
execution  of  the  bond  by  Bachel,  the  administratrix,  and  himself  to 
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Tessier,  for  the  priDcipal  and  interest  of  the  said  daim.  That  said 
bond  was  intended  by  the  obligors,  and  received  by  Tessier,  in  fnll 
discharge  of  the  account  of  Smith  and  Buchanan,  against  the  estate, 
and  that  Tessier,  in  parsnance  of  snch  understanding,  deliTered  him 
said  account  with  a  receipt  thereon,  to  be  by  him  handed  over  to 
the  administratrix.  This  defendant  admits,  that  William  Wyse 
died  seized  of  the  real  estate,  mentioned  in  the  bill,  and  that  after 
his  death  an  application  was  made  for  a  decree  to  sell  a  part  thereof. 
That  about  sixty  acres  were  accordingly  sold,  and  the  proceeds  ap- 
propriated to  the  benefit  of  the  testator's  children. 

The  answer  of  Eliza  Wyse,  Margaretta  Wyse,  Wm.  A.  Wyse,  and 
the  minors,  Edward,  Kichohis,  Matilda  and  Francis  Wyse,  say  that 
they  have  no  knowledge  of  the  debt  due  from  their  father  to  Smith 
and  Buchanan.  They  believe  their  father  died  seized  of  the  lands 
mentioned  in  the  bill,  having  first  made  his  will,  a  copy  of  which  is 
exhibited.  The  defendants,  Eliza,  Margaretta  Wyse,  and  Wm.  A. 
Wyse,  do  not  admit,  but  deny  that  Smith  and  Buchanan,  assigned 
their  claim,  whatever  it  may  be,  to  Tessier,  or  that  the  latter  has 
now,  or  ever  had  any  claim  upon  the  real  estate  which  descended 
from  their  father  to  them.  They  believe  that  a  portion  of  said  real 
estate  was  sold  under  the  decree  mentioned  in  the  bill,  and  that  the 
proceeds,  or  a  part  thereof,  was  appropriated  to  the  maintenance 
and  education  of  themselves,  and  the  other  children  of  William 
Wyse. 

The  answer  of  Allender  contains  nothing  material.  A  commission 
issued,  under  which  proof  was  taken,  and  returned,  establishing  the 
validity  of  the  claim  of  Smith  and  *  Buchanan,  against  Wil-  q^^ 
liam  Wyse  as  stated  in  the  bill,  and  that  said  claim  was  ^^^ 
assigned  by  them,  verbally,  or  in  writing  to  John  Tessier,  in  dis- 
charge of  a  debt  to  a  larger  amount  due  from  Smith  and  Buchanan 
to  him. 

There  was  no  evidence  of  a  deficiency  of  the  i>ersonal  estate  of  the 
deceased  to  pay  the  debt,  or  that  any  portion  of  the  personal  estate 
had  been  applied  to  the  support  and  education  of  his  children. 

The  account  of  Smith  and  Buchanan  against  Wyse,  was  proved  to 
have  a  receipt  on  it,  and  to  have  been  allowed  the  administratrix  in 
her  settlement  with  the  Orphans'  Court.  The  money  however  was 
not  paid  in  fact. 

Bland,  C,  July  Term,  1830,  decreed  that  Allender,  the  admin- 
istrator de  bonis  norij  should  account  for  the  personal  estate  of  the 
deceased,  and  that  his  real  estate  should  be  sold  for  the  payment  of 
his  debts,  and  appointed  a  trustee  for  that  purpose. 

From  this  decree  the  defendants  appealed  to  the  Court  of  Appeals. 

The  case  was  argued  before  Mabtin,  Abchee,  and  Dobsey,  JJ. 
14  4  a.  &  J. 
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A.  C  Magruder  »ud  Qw^n,  for  tbe  appeUanta,  contended,  1.  That 
there  were  personal  assets  to  pay  the  claim,  and  therefore,  tbe  real 
estate  was  not  liable.  2.  That  the  bill  does  not  aver  a  deflcieocy  or 
the  personalty,  and  is  consequently  defective.  Boye  vs.  Brewer  and 
Troupy  3  0.  dt  J.  153.  2.  If  the  complainaats  ever  had  a  claim  as 
against  the  real  estate,  they  bad  lost  it,  by  taking  the  bond  of  th« 
administratrix  with  secnrity,  and  giving  her  such  a  receipt,  as 
enabled  her  to  get  a  credit  for  the  amount  in  the  Orphans'  Gonrt. 
4.  The  complainants  have  forfeited  their  remedy  against  tbe  real 
estate,  (if  they  ever  had  any)  by  delaying  to  proceed,  until  the  bond 
of  the  ad  mini  strati  iz  became  barred  by  limitations.  If  they  had 
prosecuted  their  claim  against  the  administrators  in  due  season,  sat^ 
isfaction  might  have  been  had  out  of  the  personalty,  wliich  originally 
was  *  amply  sufficient  for  that  purpose;  having  failed  to  do  so 
•■"^  and  allowed  the  administrators  to  waste  the  assets,  and  pre- 
cluded a  recovery  on  their  bond,  it  would  bo  unjust,  especially  as 
regards  the  infant  heirs,  to  charge  the  real  estate,  when  the  creditor 
by  his  negligence,  has  permitted  the  fund  primarily  liable  to  him,  to 
be  placed  not  only  beyond  his  reach,  but  beyond  the  reach  of  the 
heirs,  if  they  should  be  made  to  pay  the  claim.  1  Ghitty  Eq.  Dig. 
277 ;  Tkompgon  vs.  Tappen,  5  Johm.  Ch.  518. 

Scott  and  Joknson,  for  the  appellees.  Utmn  the  death  of  Wm. 
Wyse,  there  was  due  trom  him  to  Smith  iind  Buchaunn  upwards  of 
$2,000,  and  from  the  latter  to  John  Tessier,  a[iwards  of  $3,000,  no 
part  of  which  has  been  paid,  notwithstanding  the  receipt,  and  allow- 
ance of  the  account  by  the  Orphans'  Court.  The  receipt  was  given 
merely  to  enable  the  administratrix  to  get  b  credit  in  the  OrphaDs' 
Court,  as  is  manifest  from  the  e\'idence.  Tessier  in  taking  the 
bond,  did  not  mean  to  discharge  the  estate,  his  object  being  to  liqui- 
date the  claim,  and  to  superadd  to  his  security  the  personal  resixm- 
sibility  of  tbe  obligors.  The  bill  distinctly  alleges  the  fact,  that 
tbe  bond  was  taken  as  cumulative  security,  and  it  is  denied  by  only 
one  of  the  defendants.  To  show  that  a  creditor  does  not  lose  bis 
remedy  agaiust  tbe  deceased's  estate  by  taking  the  note  of  his 
administrator,  they  referred  to  Glenn  vs.  Smith,  2  0.  d!  J.  493.  It 
can  make  uo  difference  iu  this  case,  that  a  bond  was  taken  for  a 
simple  contract  debt,  because  it  was  tbe  bond  of  the  administratrix, 
to  whose  bond  as  such,  this  creditor  had  a  right  to  resort ;  it  is  tbe 
case  therefore  of  bond  for  bond.  They  insisted,  that  as  the  inventory 
of  Allender,  the  administrator  de  bonis  non,  showed  a  deficiency  of 
the  personal  estate,  the  whole  real  estate  was  liable  to  be  sold,  to 
make  up  that  deficiency ;  but  if  the  whole  was  not  liable,  at  all  events, 
that  portion  of  the  realty  was,  which  descended  to  the  obligors  in 
the  bond. 

•  Mabtin,  J.,  delivered  the  opinion  of  the  Court.     The  bill 
•»"*  in  this  case  was  filed  to  obtain  a  decree  for  the  sale  of  the 
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real  and  persoDal  estate  of  William  Wyse,  deceased,  to  pay  a  debt 
originally  dae  to  Smith  and  Buchanan,  and  alleged  to  have  been 
assiiped  by  them  to  John  Tessier. 

The  Chancellor  has  not  stated  the  grounds  upon  which  he  founded 
this  decree,  and  upon  a  careful  examination  of  the  record,  we  cannot 
think  the  complainants  are  entitled  to  it. 

The  personal  estate  of  a  deceased  debtor,  is  the  natural  fund  for 
the  payment  of  his  debts,  and  must  in  ordinary  cases,  be  first  re- 
sorted to,  by  the  creditor  for  the  satisfaction  of  his  claim. 

If  personal  asset<s  come  to  the  hands  of  the  executor,  or  adminis- 
trator, sufficient  to  pay  all  the  debts  of  the  deceased,  the  creditor 
most  look  to  that  fund  for  the  payment  of  his  debts,  and  if  those 
assets  are  wasted,  his  remedy  is  on  the  official  bond  of  the  executor, 
or  administrator.  The  real  estate  of  the  debtor  is  protected  unless 
the  personal  assets  are  insufficient,  and  to  authorize  the  Chancellor 
to  pass  a  decree  to  sell  the  real  estate  to  pay  the  debts  of  the  de- 
ceased, the  bill  must  allege  an  insufficiency  of  personal  assets  for 
that  purpose,  and  must  sustain  that  allegation  by  proof,  or  the  ad- 
mission of  the  opposite  party.  See  Act  of  1785,  ch.  72.  We  cannot 
therefore  sustain  this  decree  under  the  Act  of  1785,  because  the  bill 
does  not  allege  an  insufficiency  of  personal  assets  to  pay  the  debts, 
and  if  alleged,  the  complainants  by  their  own  showing,  disprove  the 
allegation.  By  exhibit  E,  filed  by  the  complainants,  it  appears  that 
Bachel  Wyse,  the  administratrix  with  the  will  annexed,  of  William 
Wyse,  had  on  the  29th  of  June,  1816,  a  balance  in  her  hands  of 
15,712.34,  and  the  only  debt  then  due  from  the  estate,  (so  far  as  can 
he  collected  from  this  record,)  was  the  one  now  in  controversy,  to 
Smith  and  Buchanan,  which  then  amounted  to  but  little  more  tluin 
one-half  of  that  sum. 

It  is  stated  in  the  bill  that  it  is  directed  by  the  will  of  q^q 
•William  Wyse,  that  a  part  of  his  real  estate  called  Deer  ^^^ 
Park,  should  be  disposed  of  for  the  maintenance  of  his  children,  if 
the  personal  estate  should  be  insufficient  for  that  purpose,  and  that 
the  difference  in  the  amount  of  assets,  admitted  to  have  been  in  the 
hands  of  the  administratrix,  on  the  29th  of  June,  1816,  and  that 
retui-ned  by  the  administrator  de  bonis  non^  on  the  23d  January,  1824, 
was  produced  by  applying  the  money  to  the  education  and  main- 
tenance of  the  children,  and  that  a  decree  was  obtained  to  sell  Deer 
Park  for  the  purpose  of  the  will,  but  that  it  remains  unexecuted. 

If  a  part  of  the  personal  assets  which  ought  to  have  been  applied 
to  the  payment  of  this  debt,  had  been  expended  to  educate  and 
maintain  the  children,  to  save  the  real  estate,  it  would  have  merited 
the  serious  consideration  of  this  Court,  but  although  such  is  the 
allegation  in  the  bill,  i(  is  not  admitted  by  any  of  the  answers,  and 
there  is  no  attempt  on  the  part  of  the  complainants  to  sustain  it. 
George  Eiston  in  his  answer  says,  ''  he  does  not  and  cannot  admit, 
that  the  difference  between  the  balance  of  Baehel  Wyse's  adminis- 
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tration  accouDt,  and  the  assets  retarned  by  Joseph  Alleoder,  was 
expended  iu  inaintainiDg,  sapportiog,  or  educating  said  children, 
but  supposes  and  believes,  that  the  profits  of  the  farms,  and  rent 
ol  the  houses  in  town,  were  appropriated  for  that  purpose."  The 
other  answers  are  silent  as  to  the  manner  in  which  the  assets  have 
been  expended,  but  state,  that  part  of  the  real  estate  had  been  sold, 
and  the  proceeds  of  the  sale  applied  to  the  maintenance,  and  educa- 
tion of  the  children.  Eliza^  and  Margaretta  Wyse  say,  "they  have 
been  informed,  and  believe  that  a  part  of  the  real  estate  of  their 
father,  was  sold  after  his  death,  by  virtue  of  the  decree  mentioned 
by  the  complainants,  and  the  proceeds  of  such  sale,  or  a  part  thereof, 
was  applied  to  the  maintenai^ce  and  education  of  these  defendants, 
and  the  other  children  of  William  Wyse,  deceased."  John  M.  Wyse 
says,  "  a  part  of  the  land  decreed  to  be  sold,  about  70  acres,  was 
sold,  and  the  money  arising  therefrom,  was  appropiated  to  the  bene- 
fit of  the  children  of  William  Wyse,  deceased." 

•  The  answer  of  William  A.  Wyse,  asserts  the  same  facts. 
tlU4r  rpjjjg  allegation  then,  not  being  admitted  by  any  of  the 
defendants,  and  denied  by  one,  it  was  incumbent  on  the  complain- 
ants to  sustain  it  by  proof,  and  we  have  looked  in  vain  to  this  record 
for  such  proof.  The  only  evidence  that  looks  to  this  question  pro- 
duced by  the  complainants,  is  the  petition  of  Eachel,  and  John  M. 
Wyse,  to  obtain  a  decree  for  the  sale  of  Deer  Park,  under  the  will 
of  William  Wyse,  which  so  far  from  sustaining  the  idea,  that  the 
personal  assets  had  been  expended  by  her  in  maintaining  the  chil- 
dren, that  she  repels  it,  by  stating  how  a  part  of  those  assets  had 
been  expended,  and  the  manner  the  balance  was  to  be  appropriated — 
that  she  had  already  paid  $1,292.91 — ^that  there  was  a  claim  amoun^ 

ing  to  9 due  to  Smith  and  Buchanan,  and  that  out  of  the 

balance  then  due  to  the  estate,  was  to  be  deducted  her  commissions, 
and  her  third  part  as  widow  of  the  deceased,  leaving  two-thirds  of 
the  net  balance  for  the  support  of  the  children  of  William  Wyse.  We 
therefore  think  the  complainants  have  not  shown  themselves  entitled 
to  a  decree,  for  the  sale  of  the  real  estate  of  William  Wyse,  to  dis- 
charge the  claim  set  out  iu  this  record. 

With  this  view  of  the  case,  the  Court  deem  it  unnecessary  to  in- 
quire, whether  the  alleged  assignment,  by  Smith  and  Buchanan,  of 
their  claim  to  Tessier  was  proved,  or  what  was  the  legal  effect  of 
the  bond  passed  by  Eachel  Wyse,  and  John  M.  Wyse,  to  him. 

If  this  bond  did  not  extinguish  the  debt,  as  against  the  estate  of 
William  Wyse,  (of  which  we  do  not  intend  to  give  an  opinion,)  it 
certainly  could  not  give  Tessier  any  claim  against  the  real  estate  of 
the  deceased,  that  he  did  not  before  possess.  .A  personal  collateral 
security,  given  by  the  administratrix,  for  a  debt  due  by  the  deceased 
testator,  cannot  operate  to  pla^^e  a  creditor  in  a  better  situation 
against  the  real  estate  of  the  deceased,  than  he  was  in  withoat 
such  security.  Decree  reversed^  and  hill  dismissed  with  costs. 
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K.  gave  G.  his  single  bill  for  $100,  which  was  assigned  to  I.  The  bill  being 
due,  and  several  years'  interest  having  accrued  upon  it,  K.  on  the  8d 
April,  gave  an  agent  of  I's  an  order  on  M.  for  800.76,  payable  on  the  1st 
of  May.  The  agent  proved,  that  he  received  this  order  to  be  a  payment, 
provided  M.  accepted  it;  that  if  it  was  not  accepted,  it  was  to  be  re- 
tamed  to  K's  brother-in-law,  who  lived  in  the  neighborhood.  M.  re- 
fused to  accept  the  order,  and  some  two  or  three  months  after,  the  agent 
offered  to  deliver  the  note  to  the  brother-in-law,  who  declined  receiving 
it.  Held,  that  this  order  was  not  a  payment,  and  that  K.  was  not  en- 
titled to  notice  of  its  non-acceptance,  or  non-payment,  the  terms  of  the 
contract  being  a  waiver  of  the  right  to  notice,  (a) 

The  general  rule  is  well  settled,  that  the  payment  of  a  less  sum  of  money 
than  the  whole  debt,  without  a  release,  is  no  satisfaction  of  the  plain- 
tiff's claim.  A  mere  agreement  to  accept  less  than  the  real  debt,  is  a 
nudum  pactum,  (b) 

Appeal  from  Washington  County  Gonrt.  This  was  an  action  of 
debt,  instituted  by  the  appellant  against  the  appellee,  on  the  26th 
of  April,  1827,  on  the  following  single  bill.  '^  Four  years  after  date, 
we,  or  either  of  us  promise  to  pay  or  cause  to  be  paid  unto  Martin 
Geiser,  or  order,  the  just  and  full  sum  of  one  hundred  dollars  current 
money,  for  value  received,  as  witness  our  hands  and  seals,  the  26th 
day  of  May,  1817.    Samuel  Kershuer,  (Seal.)    Michael  Householder, 

(a)  Cf.  Glenn  vs.  Smith,  2  G.  &  J.  298,  note  (e), 

[h)  Approved  in  Jones  vs.  Ricketts,  7  Md.  116;  Booth  vs.  Campbell,  15  Md. 
576;  Barber  vs.  State,  24  Md.  890;  Obemdorff  vs.  Union  Bank,  31  Md.  182; 
Maddux  vs.  Bevan,  89  Md.  499;  Loney  vs.  Bailey,  48  Md.  22;  Ingersoll  vs. 
Martin,  58  Md.  74.  Cf.  Hardey  V8.  Coe,  5  Gill,  189;  Bank  vs.  Kyle,  6  GUI, 
348;  Campbell  vs.  Booth,  8  Md.  107.  Where  a  judgment  creditor  executes 
a  receipt  for  a  certain  sum  in  full  of  two  judgments,  upon  which  more  was 
then  due,  such  receipt  is  not  conclusive  or  binding  as  a  final  settlement  of 
the  judgments.  Jones  vs,  Ricketts,  supra.  The  acceptance  by  a  creditor  of 
a  dividend  under  a  voluntary  assignment  made  by  a  debtor,  without  the 
concurrence  of  his  creditor,  and  without  an  agreement  on  the  part  of  the 
creditor  to  accept  the  assignment  in  satisfaction  of  his  debt,  is  no  bar  to  an 
action  for  the  balance  of  the  debt  after  deducting  the  dividend.  Loney  vs. 
Bailey,  supra.  But  a  release  under  seal  imports  a  consideration,  and  such  a 
release  of  an  existing  debt  is  a  sufficient  discharge  without  anything  more. 
IngersoU  vs.  Martin,  supra.  If  in  addition  to  the  part  payment  there  be 
some  other  collateral  consideration,  such  as  is  in  law  sufficient  to  support  a 
contract,  then  the  agreement  to  relinquish  the  residue  is  not  nudum  pactum^ 
and  such  collateral  consideration  superadded  to  the  payment  of  part  is  a 
good  accord  and  satisfaction.  Such  collateral  or  additional  consideration 
may  consist  of  anything  which  would  be  a  burden  or  inconvenience  to  the 
one  party  or  a  possible  benefit  to  the  other.     Maddux  vs.  Bevan,  supra. 
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(Senl.)"  May  2,  1818,  1  assign  all  my  right  Id  this  note  to  John 
Kiiaval,  for  ralne  i-eceived.    Martia  Oeiser,  (Seal.) 

The  defendant  pleaded  payment  to  (he  assignee,  and  accord  and 
satislactioD ;  to  which,  by  agreement  of  coaasel  m  the  Coart  of 
Appeals,  replications  were  considered  as  filed,  and  the  issnes  as 
having  been  regularly  made  up,  before  the  finding  of  the  jnry. 

At  the  trial  of  the  canse,  the  plaintiff  having  read  to  the  jnry  the 
above  single  bill,  with  the  assignment  npon  it,  the  defendant  proved 
by  Jacob  Xersbner,  a  competent  witness,  that  the  defendant,  on  the 
_  _  3d  of  April,  1824,  gave  to  •  Benjamin  Ferrel,  the  agent  of  the 
*'*'"  plaintiff,  the  following  order— "April  3d,  1824.  Mr.  Jeremiah 
Mason,  Sir — Please  to  pay  to  Benjamin  Ferrel,  the  sum  of  ninety 
dollars  and  seventy-six  cents,  against  the  first  of  May  next,  by  so 
doing  you  will  oblige  me.  Samuel  Kershner;"  towards  the  pay- 
ment oi  the  said  single  bill,  but  the  witness  did  not  know  on  what 
terms  said  order  was  received. 

The  plaintiff  then  proved  by  Ferret,  that  he  was  the  agent  of  the 
plaintiff,  and  that  he  received  the  said  order,  to  be  in  payment  of 
the  said  single  bill,  provided  Mason  accepted  it,  and  that  if  it  was 
not  accepted,  it  was  to  be  returned  to  Jacob  Kershner,  the  defend- 
ant's brother,  who  lived  in  the  neighborhood.  That  before  it  became 
due,  be  called  on  Mason,  who  rettased  to  accept  it,  bat  said  there 
was  an  unsettled  account  between  him  and  the  defendant,  on  an 
agreement  for  the  purchase  of  timber,  and  he  had  not  received  the 
whole  of  it,  but  that  whatever  was  due  to  defendant,  he  would  pay 
to  KnavaJ.  That  the  witness  some  time  afterwards,  perhaps  two 
or  three  months,  called  on  Jacob  Kershner,  and  told  him,  that  Mason 
had  refused  to  accept  the  order,  and  offered  to  return  it  to  him,  but 
he  refused  to  receive  it.  The  defendant  then  proved  by  Mason,  that 
when  Ferrel  callerl  on  him  with  the  order,  which  was  the  last  of  July, 
he  did  refuse  to  accept  it,  and  told  him,  be  thought  the  order  was  for 
more  than  was  due  the  defendant.  That  there  was  something  doe 
him ;  that  the  account  between  himself  and  the  defendant  was 
unsettled.  That  he  had  not  received  all  the  timber  he  was  to  get 
fh>m  the  defendant,  and  that  he  apprehended  there  would  be  a  dis- 
pute about  it;  bnt  that  whatever  should  be  due  on  settlement  be- 
tween bim  and  the  defendant,  he  would  pay  the  plaintiff.  That  he 
never  has  had  a  final  settlement  with  the  defendant,  and  sever  did 
make  any  payment  to  the  plaintiff — and  the  witness  says  be  thinks 
there  was  a  balance  of  about  $90  dne  from  him  to  the  defendant, 
at  the  time  the  order  was  presented. 

^  „  •  The  defendant  then  prayed  the  Court  to  instmct  the  jury 
^"*  that  if  they' find  from  the  evidence  that  the  defendant  had  not 
due  notice  of  the  non-acceptance  and  non-payment  of  the  said  order, 
the  plaintiff  is  not  entitled  to  recover;  which  instrnction  the  Court 
[Shbiteb,  and  Thomas  Buchanui,  A.  J.]  gave,  and  farther  in- 
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stracted  the  jury,  that  the  notice  atler  the  expiration  of  two  or  three 
months  was  not  dne  and  reasonable  notice. 

The  plaintiff  excepted,  and  the  verdici;  and  judgment  being 
against  him,  be  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Mabtin,  Stephen, 

A£CHEB,  and  DOBSEY,  JJ. 

Anderson^  for  the  appellant,  contended :  1.  That  the  defendant's 
evidence  was  not  sufficient,  under  either  plea,  to  bar  the  plaintiff's 
Tecovery;  and  at  most  could  but  show  an  assignment  to  the  amount 
of  the  order.  5  Coke  Rep.  117;  5  Uastj  230;  Feake  Ev.  249;  6  JI.  cfc 
J.  169 ;  1  Bac.  Abr.  45 ;  2  Wil.  Rep.  86 ;  6  Coke  Rep.  44.  2.  There 
was  no  payment  at  all;  Ist,  because  the  agent  had  no  authority  to 
receive  the  order  in  discharge  of  the  single  bill — and  2d,  because  it 
was  not  accepted  by  Mason,  according  to  the  terms  on  which  it  was 
received.  2  Stark.  JS^.  583;  3  lb.  1087;  Ward  vs.  EvanSy  2  L.  Ray. 
930. 

3.  That  according  to  those  terms  the  defendant  was  not  entitled 
to  notice  at  all  of  the  non-acceptance  and  non-payment  of  the  order. 

Pricey  for  the  appellee.  1.  The  pleas  of  the  defendant,  if  deemed 
insafficient,  should  have  been  demurred  to,  and  as  that  was  not 
done,  no  question  upon  their  sufficiency  can  be  raised  here.  2. 
Although  it  is  true,  that  an  order,  in  ordinary  cases,  will  not  extin- 
guish a  pre-existing  debt  of  a  higher  nature,  •  it  will  have  o^^^ 
that  effect,  if  there  be  an  agreement  fur  that  purpose,  as  is  ^"^ 
the  case  here.    5  Johns.  Rep.  72.  / 

3.  The  only  question  in  reference  to  notice  was  whether  the  de- 
fendant had  due  notice — whether  he  was  entitled  to  notice  at  all,  is 
a  point  not  raised. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  The  record  in 
this  case  has  been  amended  b3^  consent.  Beplications  are  consid- 
ered to  have  been  filed  to  the  pleas,  and  issues  made  up  for  the 
jory. 

This  case  is  within  a  very  narrow  compass,  the  Act  of  1825  con- 
fining the  Appellate  Court  to  the  points  decided  by  the  Court  below. 

To  an  action  of  debt  on  a  single  bill  for  $100,  dated  the  26th  of 
May,  1817,  the  defendant  relied  on  two  pleas — payment  to  the 
assignee  of  the  bill ;  and  accord  and  satisfaction. 

To  sustain  the  second  plea,  evidence  was  offered  to  the  jury,  that 
the  defendant,  on  the  3d  of  April,  1824,  gave  to  Benjamin  Ferrel, 
the  agent  of  Enaval  the  assignee,  an  order  on  Jeremiah  Mason  for 
the  sum  of  $90.76,  towards  the  payment  of  the  single  bill,  on  which 
this  action  was  instituted.  That  the  said  order  was  received  by  the 
agent,  to  be  in  payment  of  the  bill,  provided  Mason  accepted  it,  but 
if  it  was  not  accepted,  it  was  to  be  returned  to  Jacob  Kershner,  the 
brother  of  the  defendant.    Mason  did  refuse  to  accept  it,  and  the 
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ageot  afterwards,  perhaps  in  the  course  of  two  or  three  months,  in- 
formed JHCob  Kershner  of  it,  and  offered  to  retaro  it  to  hiiu,  but  he 
refased  to  receive  it. 

The  Oourt  puts  the  plaintiff's  right  to  recover  upon  the  notice  he 
was  bound  to  give  to  the  defendant  of  the  non-acceptance  and  non- 
payment of  the  order.  They  say  in  substauce,  that  if  the  jury  be- 
lieve the  evidence,  the  defendant  had  not  due  notice,  and  tlierefore 
tbe  plaintiff' cannot  recover.  It  appears  to  this  Court,  that  whether 
the  defendant  had,  or  had  not  notice,  could  not  affect  the  plaintifl''s 
right  to  recover  in  this  case. 

•  The  contract  between  the  parties — the  terms  npon  wliich 
the  order  was  given,  and  received,  was  a  waiver  of  ordinal^ 
notice  to  tbe  defendant.  The  order  was  not  to  be  considered  as 
affecting  the  plaintiff's  claim  unless  it  was  accepted,  and  if  not  ac- 
cepted, no  notice  wag  required  to  be  given  to  the  defendant,  but  the 
order  was  to  be  returned  to  Jacob  Kershner,  his  brother.  The  ques- 
tion whether  the  order  was  returned  to  the  brother  in  due  time,  ac- 
cording to  the  terms  of  the  agreement,  is  not  presented ;  but  the 
Court  say  the  plaintiff  is  not  entitled  to  recover,  because  the  defend- 
ant had  not  due  notice,  &c.  Suppose  ou  the  day  Mason  refused  to 
accept  the  order,  it  had  been  returned  to  Jacob  Kershner,  in  stnct 
compliance  with  the  agreement  of  the  parties,  upon  what  principle 
conid  it  be  said  the  plaintiff  was  in  default '  He  had  done  iUI  tbe 
agreement  required  him  to  do,  and  yet,  according  to  the  opinion  ex- 
pressed by  the  Court,  he  would  not  be  entitled  to  recover,  because 
the  defendant  had  not  notice  of  it. 

Let  us  take  another  view  of  this  case.  The  Court  says  the  plain- 
tiff' is  not  entitled  to  recover,  because  due  notice  was  not  given  to 
the  defendant.  Suppose  no  notice  had  been  given  tohim,  and  there 
never  had  been  an  offer  to  return  the  order  to  Jacob  Kershner, 
would  the  facts  as  set  out  in  the  plea  of  accord  and  satisfaction  be  a 
'legal  bar  to  the  plaintiS^s  claim  f 

The  cause  of  action  as  before  stated,  was  a  single  bill,  under  seal 
for  $100,  and  the  money  had  been  due  for  several  years  :  when,  aa 
the  plea  states,  an  order  was  given  for  $90.70,  and  accepted  by  the 
plaintiff  in  full  satisfaction  of  his  debt,  principal  and  interest.  It  is 
an  attempt  then  to  discharge  a  debt  of  $100,  with  interest  on  that 
sum  for  seveml  years,  by  the  payment  of  $90.76,  because  the  plain- 
tiff agreed  to  accept  it  in  satisfaction. 

In  Fitck  vs.  Sutton,  6  East,  230,  it  was  determined  that  the  accept- 
ance of  a  less  cannot  be  a  satisfaction  in  law  of  a  greater  sum  then 
dne^nor  can  it  operate  as  an  extinguishment  of  the  original  canee 
ofactioD,  Lord  •  Ellenborough  says,  it  is  imirassible  tocon- 
"^"  tend,  that  the  acceptance  of  £17,10  is  an  extingnishmeut  ofa 
debt  of  £50.  There  must  be  some  cousideratioii  lor  the  relinquish- 
ment of  the  residue;  something  collateral,  to  show  a  possibility  of 
benefit  to  the  party  relinquishing  his  further  claim,  otherwise  the 
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agreement  is  nndum  pactum,  Man j  cases  mij^ht  be  adduced  to  sus- 
tain this  doctrine — 11  Eaat^  390,  Lord  EUenborough  says,  <<It  is 
true,  that  if  a  creditor  simply  agree  to  accept  less  from  his  debtor 
than  his  just  demand,  that  it  will  not  bind  him,"  &c.  In  17  Johns. 
174,  Spencer,  C.  J.  declares  the  cases  of  Harrison  vs.  Wilcox  and 
Close^  2  Johns.  Rep.  449 ;  Fitch  vs.  Sutton^  5  East,  232,  and  Cumber 
vs.  Wane^  1  Strange,  426,  are  decided  authorities  to  show  that  the 
payment  of  a  less  sum  of  money  than  the  real  debt  will  bo  no  satis-. 
faction  of  a  larger  sum,  without  a  release  by  deed.  In  Boyd  vs. 
Hitchcock^  20  Johns.  Rep.  75,  Justice  Piatt,  who  delivered  the 
opinion  of  the  Court,  fully  recognizes  this  to  be  established  law. 
He  says  the  question  is,  whether  the  third  plea  sets  out  such  an 
accord  and  satisfaction  as  will  bar  the  action? 

The  general  rule  is  well  settled,  that  the  payment  of  a  less  sum  of 
money  than  the  whole  debt,  without  a  release,  is  no  satisfaction  of 
the  plaintiff's  claim.  A  mere  agreement  to  accept  less  than  the  real 
debt  would  be  nudum  pactum. 

Judgment  reversed,  and  procedendo  awarded. 


Smith,  Surviving  Paitner  of  Smith  and  Lane  vs.  Stone  and 

MuLLiKiN. — June,  1832. 

One  partner  cannot  bind  another  by  deed,  jet  he  may  execute  a  release 
under  seal  in  the  partnership  name,  which  will  discharge  a  debtor  to 
the  partnership,  (a) 

Where  debtors  transferred  property  in  trust  for  the  benefit  of  creditors,  who 
agreed  to  accept  their  respective  proportions  of  the  estate  conveyed,  and 
in  comsideration  thereof,  released  the  debtors  from  all  liability,  in  an 
action  hy  one  of  the  creditors  against  the  debtors,  it  is  not  competent  for 
the  *  pkiintifT  to  show,  in  order  to  avoid  the  release,  either,  that  qi  i 
one  of  the  defendants  had  represented  to  the  witness,  (who  was  •'•'■•'■ 
a  creditor,)  that  the  creditors  generally,  had  consented  to  sign  the 
release,  and  that  he  (the  witness,)  had  executed  it  under  that  impres- 
sion, or,  that  one  of  the  creditors  had  refused  to  execute  the  release,  and 
the  defendants  in  order  to  induce  him  to  sign  it,  had  secretly  agreed  to 
pay  him,  and  did  pay  him,  without  the  knowledge  of  the  other  creditors, 
an  additional  consideration.  Such  evidence  does  not  establish  any 
fraud,  (b) 

When  there  Ib  an  understanding,  that  all  the  creditors  of  a  particular  debtor 
are  to  sign  a  deed  of  release,  uix>n  certain  conditions,  and  to  receive 
nothing  beyond  their  proportions  of  the  trust  fund,  or  that  the  deed 
should  be  void,  any  underhand  agreement  to  -p&j  more,  would  have  been 
a  breach  of  faith,  and  a  violation  of  the  principles  of  morality  and  fair 
dealing. 


(a)  See  Brown  vs.  Duncanson,  4  H.  &  McH.  222,  note;  Aiders  vs.  Wilkinson^ 
«  G.  &  J.  358. 

(b)  Cited  in  Cheveront  vs.  Textor,  58  Md.  306,  where  the  Court  said  that 
there  were  many  cases  in  which  a  creditor,  who  had  obtained  by  a  secret 
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Appeal  from  Baltimore  Oounty  Court.  Assampsit  by  the  appel- 
lant William  Smith,  tis  surviving  partner  of  James  S.  Lane,  and 
John  Smith,  tradiog  under  the  firm  of  James  S.  Lane  &  Smiths, 
against  the  appellees,  trading  under  the  firm  ol'  Jame«  Stone,  Jr.  & 
Co.,  on  a  promisBory  note,  the  execution  of  which,  by  the  defendants 
was  admitted,  dated  20th  December,  1821,  at  six  months,  for  $193.75. 
Issne  wan  Joined  upon  the  plea  of  non  aasumpstt. 

1.  At  the  trial,  the  defendants  having  raad  to  the  jnry  a  deed, 
dated  27th  July,  1822,  executed  by  them,  to  trustees,  of  nil  their 
partnership  property,  and  effects,  for  the  purpose  of  applying  the 
proceeds  of  the  aame,  among  those  of  their  creditora,  who  should 
within  three  months  from  the  date  thereof,  execute  to  tbem  a  fnll  and 
final  release  and  discharge  from  any  claim  and  demand,  they  might 
respectively  have  upon  them ;  offered  to  read  to  the  jury  the  foUoW' 
ing  paper:  "  We,  the  several  persons  who  have  hereunto  subscribed 
our  names,  creditors  of  Benjamin  H.  Mullikin,  and  James  Stone, 
Junior,  lately  trailing  under  the  firm  of  J.  S.  Jr.  &  Co.  send  greeting: 
Whereas  the  said  B.  H.  M.  and  J.  S.  Jr.,  by  deed  bearing  date  the 
27th  day  of  July,  instant,  and  intended  to  be  recorded,  have  con- 
veyed unto  Alexander  Fridge,  John  Gibson  and  Thomas  W.  Hall, 
their  heirs,  &c.  all  and  singular  the  joint  estates,  effects  and  prop- 
srty,  real  and  personal,  of  them  the  said  B.  *  H.  M.  aud  J.  S. 
"**  Jr.,  and  also  all  debts  and  sums  of  money  dne  or  owing  to 
them  in  their  joint  or  copartnership  capacity  aforesaid,  to  bold,  re- 
ceive, and  take  the  same,  and  to  dispose  thereof  for  the  benefit  of 
the  credit-ors  of  tbe  said  firm  of  J.  S.  Jr.  &  Co.  in  the  manner  and 
upon  the  terms  and  conditions  in  tbe  same  deed  expressed  and  set 
forth.  And  whereas  the  said  J.  S.  Jr.,  individually,  by  deed  of  even 
date  with  the  one  above  referred  to,  and  intended  to  be  recorded, 
had  conveyed,  assigned  und  transferred,  to  the  same  trustees,  certain 
real  and  personal  estate,  specified  in  a  schedule  annexed  fo  said  last 
mentioned  deed,  and  subscribed  by  the  said  J.  S.  Jr.,  to  hold  to  tlie 
said  tmstees,  for  tbe  like  purposes  with  those  expressed  in  tbe  afore- 
said deed  first  mentioned,  as  by  reference  to  said  deeds  may  more 
fully  and  at  large  appear.  We  liave  therefore  agreed,  and  do  hereby 
agree  to  accept  of  our  respective  shares  and  proportions  of  the  prop- 
erty, estate,  effects,  aud  debts,  so  as  aforesaid  conveyed  and  trans- 
ferred by  the  said  B.  H,  M.  and  J.  S.  Jr.,  jointly,  and  the  said  J.  S. 

agreement  an  aadae  advantage  aa  a  condition  of  hia  signing  the  composition 
deed,  had  been  non-Bait«d  or  enjoined  when  it  had  been  made  to  appear  that 
hiecauBe  of  action  was  thus  tainted  with  fraud.  In  some  instancea  the  addi- 
tional notes  or  Becuritiee  obtained  hj  such  creditoi  have  been  decreed  to  be 
delivered  up.  But  the  composition  itself  was  not  diaturbed;  and  altbongh 
equity  will  set  aside  an  agreement  securing  an  undue  advantage  to  one  credi- 
tor, yet  a  party  who  has  accepted  the  compoeition  cannot  abandon  it  and 
recover  on  his  claim  in  an  action  at  law  upon  showing  that  a  aecret  advan- 
tage had  been  given  to  another  creditor.    See  Story'i  Eq.  Jur.  sees.  ST&-S. 
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Jr.,  individaallj,  to  the  said  A.  F.,  J.  G.  and  T.  W.  H.,  in  full  satis- 
faction of  the  debts  and  sums  of  money  owing  to  ns  respectively,  at 
the  time  of  the  signing  and  sealing  hereof,  by  or  from  the  said  B.  H. 
M.  and  J.  S.  Jr.,  in  their  copartnership  capacity  aforesaid ;  hereby 
declaring  our  assent  to  and  approbation  of,  as  well  the  aforesaid 
deeds  of  trnst,  as  the  provision  by  them  made  for  the  discharge  of 
onr  respective  claims.  Now  therefore,  know  ye,  that  for  the  consid- 
eration aforesaid,  each  of  us  the  said  creditors,  who  have  hereunto 
8et  onr  hands  and  seals,  for  himself,  his  heirs,  executors  and  copart- 
ners, doth  by  these  presents  remise,  release,  and  forever  discharge 
the  said  B.  H.  M.  and  J.  S.  Jr.,  their  heirs,  &c.  of  and  from,  all  and 
all  manner  of  action  and  actions,  suits  or  suits,  claims  and  demands 
whatsoever,  which  against  the  said  B.  H.  M.  and  J.  S.  Jr.,  or  either 
of  them,  each  and.every  one  of  us,  their  said  creditors,  now  have,  or 
which  each  and  every  of  our  heirs,  executors  or  administrators  re- 
spectively, hereafter  may,  can  or  ought  to  have,  for  •  or  by  q  ■  o 
reason  of  our  respective  debts,  to  us  severally  due  or  owing  ^^^ 
from  the  said  firm  of  J.  S.  Jr.  &  Co.,  in  anywise  howsoever.  In  tes- 
timony whereof,  we  have  severally  subscribed  our  names,  and  affixed 
our  seals,  this  29th  day  of  July,  1822." 

And  offered  evidence  to  the  jury,  that  the  said  instrament  of  writ- 
ing was  signed  '^  Lane  and  Smiths,"  sealed  and  delivered  by  John 
Smith,  one  of  the  partners  of  the  firm  of  Lane  and  Smiths,  in  the 
name  of  the  said  firm  of  Lane  and  Smiths,  but  without  any  author- 
ity for  that  purpose  from  either  of  the  other  partners,  except  so  far 
as  the  said  authority  was  incident  to  the  character  and  power  of  a 
partner.  The  plaintiff  objected  to  the  admissibility  of  the  said  in- 
strament of  writing  or  ceiease,  on  the  ground  that  it  was  not  the 
deed  of  the  plaintiff,  or  of  the  firm  of  James  S.  Lane  and  Smiths,  or 
of  any  person  constituting  one  of  that  firm;  but  the  Court,  [Hanson 
and  Eell,  A.  J.]  overruled  the  said  objection,  and  allowed  the  said 
instrument  of  writing  to  be  given  in  evidence  to  the  jury.  The  plain- 
tiff excepted. 

2.  The  plaintiff,  after  the  evidence  stated  in  the  first  bill  of  excep- 
tions, (which  is  to  be  taken  as  a  part  of  this  exception,)  had  been 
given  to  the  jury,  offered  to  prove  by  Thomas  W.  Hall,  that  he,  as 
one  of  the  firm  of  T.  W.  and  C.  A.  Hall,  creditors  of  the  defendants, 
had  executed  the  release  mentioned  in  the  first  bill  of  exceptions^ 
before  the  said  release  was  signed  by  John  Smith,  the  deceiased 
partner  of  the  plaintiff,  as  stated  in  the  said  first  exception ;  that 
James  Stone,  Jr.  one  of  the  defendants,  had  represented  to  him  that 
the  creditors  generally  had  consented  to  sign  the  said  release,  and 
that  the  witness  had  executed  it  under  that  impression.  And  the 
plaintiff  further  offered  to  prove  by  the  said  Hall,  and  by  Henry 
Beadell,  a  cx)mpetent  witness,  that  one  of  the  said  creditors  had  re- 
fnsed  to  execute  the  said  release,  and  the  defendants,  in  order  to  in- 
duce him  to  sign  it,  had  secretly  agreed  to  pay  him,  and  actually  did 
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pay  the  Raid  creditor,  without  the  knowledge  nf  the  other  creditors, 
rt  _  -  an  additional  considerstioD,  to  wit,  seventy-flre  per  •  centum 
*■■'■'*  of  his  whole  claim,  which  the  plaintiff  contended  was  a  mis- 
rapi-esentation,  and  in  law  a  fraud  by  defendants  practised  on  the 
rest  of  the  creditors,  and  renders  the  said  release  void  and  inopera- 
tive as  to  the  plaintiff;  but  the  Court  refused  to  permit  the  said  tea- 
timouy  to  be  given  to  tlie  jury.  The  plaintiff  excepted,  and  verdict 
and  judgment  being  against  him,  he  prosecuted  the  present  appeal. 

The  cause  wa»  argued  before  Eable,  Mabtin,  Stephen,  and 
DOESET,  JJ. 

Lloyd,  for  the  appellant.  1.  It  is  a  settled  principle  of  law,  that 
one  partner  cannot  bind  the  firm  by  deed,  no  matter  what  considera- 
tion passes,  unless  a  Hpecial  authority  under  seal  be  given  him  for 
that  purpose;  or  unless  tlie  other  partners  be  present  at  the  execu- 
tion and  assent  thereto,  ffarrinon  vs.  Jackson  et  al.  7  Term  Bep. 
ii07 ;  Ball  vs.  Dunatersville  et  al  4  T.  Ji.  313  ;  Oow.  on  Fartnenkip, 
o|(s  '*^'  ***5-6-7;  Mont,  on  Composition,  15.  •  The  only  name,  or 
*'■'■"  names,  subscribed  by  John  Smith,  according  to  the  proof,  are 
the  names  "Lane  and  Smiths."  Is  this  then  the  name  of  John 
Smith  I  Can  parol  evidence  be  admitted  to  show,  that  a  certain  per- 
son byname,  John  Smith, subscribed  the  names  "Lane  and  Smiths," 
and  affixed  a  seal  thereto,  when  the  deed  on  its  face  purports  tocou- 
tain  tbe  names  of  the  sbveral  persons  who  executed  itT  By  the 
admiMsioQ  of  such  evidence,  will  the  Conrt  say,  that  although  the 
deed  on  tin  lace  shows  the  surnames  of  two  or  three  persons,  with  one 
seal  affixtid,  and  although  such  surnames  do  not  identify  any  indivi- 
dual, yet  that  in  fact  it  is  the  deed  of  a  particular  person  T  And  will 
the  Court  do  this,  when  the  snruame  subscribed  to  the  instrument 
does  not  even  correspond  with  the  surname  of  the  person  who  is  said 
by  the  parol  evidence  to  have  executed  it!  The  names  subscribed 
are  "  Lane  and  Smiths,"  the  person  who  is  proved  to  have  subscribed 
them,  is  named  John  Smith.  It  is  a  principle  of  law,  that  a  deed 
must  on  its  face  distinguish  with  reasonable  certainty  the  person  who 
is  the  grantor,  and  the  person  who  is  the  grantee:  and  if  the  deed 
does  not  so  distinguish,  it  is  Void  for  uncertainty,  as  it  would  be  for 
QDcertatnty  iu  the  descripcion  of  the  thing  granted,  Shep.  Toudt- 
233-4 ;  10  Co.  Sep.  123-4,  and  the  cases  there  cit«d.  Can  any  one 
from  an  inspection  of  this  instrument  say,  that  there  is  any  cer- 
tainty :is  to  the  grantor  I  And  if  parol  evidence  may  be  ailduced  to 
show,  that  John  Smith  subscribed  the  names  "Lane  and  Smiths." 
and  it  may  thvnce  be  inferred,  that  the  instrament  is  the  deedof 
John  Smith,  might  it  not  with  equal  reason,  and  on  the  same  princi- 
ple, be  allowed,  that  parol  evidence  shall  be  introduced  to  show,  that 
a  deed  purporting  on  its  face  to  be  tbe  deed  of  Bobert  Kogers  is  in 
fact  the  deed  of  Thomas  Sogers  T    Yet  the  books  all  say,  that  a  mis- 
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take  in  the  Christian  name  of  the  grantor,  or  *  grantee  avoids  01  a 
the  deed.  And  the  same  books  say  that  the  omission  of  the  ^'-^ 
Christian  name  avoids  the  deed,  which  is  the  fact  in  the  present  in- 
stance. Comyn  Dig.  Tit  ^^  Orant,^^  (A.  2,)  lays  it  down  expressly, 
that  ^^a  mistake  of  the  Christian  name  of  a  grantor  or  grantee  shall 
not  be  supplied."  Again — Bcic.  Abrid. "  Orant^^  (C.)  "  It  seems  by 
the  better  opinion  of  the  books,  that  a  mistake  of  the  Christian  name 
will  vitiate  the  grant :  as  when  the  grant  is  without  any  Christian 
name  at  all,  or  where  a  wrong  name  is  made  use  of,  as  Edmund  for 
Edward.''  Also  in  Sheppard^s  Touchstone^  233-4,  after  stating  that 
the  names  of  the  persons  in  grants  are  set  down  to  distinguish  them, 
and  to  make  the  person  intended  certain ;  that  it  is  best  to  describe 
the  person  by  his  true  and  proper  name  of  baptism,  and  also  by  his 
snmame ;  and  if  it  be  a  corporation,  by  the  true  name  whereby  the 
corporation  is  made,  ^^yet,  (it  is  added,)  mistakes  in  this  case,  unless 
they  be  very  gross,  will  not  make  void  the  grant.  ^  Nihil  facit  error 
wminis  eum  de  oorpore  constaV  "  But  the  author  shows  afterwarda 
by  the  cases  which  he  states,  what  he  means  here  by  a  very  gross 
mistake :  for,  in  the  same  paragraph  he  says,  ''  But  if  an  ordinary 
man  grant  by  his  surname  only,  without  any  name  of  baptism,  or  by 
his  name  of  baptism,  without  any  surname  at  all ;  in  these,  and  such 
like  cases,  fof  the  most  part,  the  grant  will  be  void  for  uncertainty ; 
nnless  there  be  some  other  matter  in  the  deed  to  help  it,  or  some 
matter  done  ex  post  facto  to  supply  it :  for  in  some  cases,  where  the 
thing  granted  doth  lie  in  livery,  such  a  mistake  or  uncertainty  in  the 
grant  may  be  holpen  by  the  livery  of  seisin  upon  the  deed  after- 
wards.'' Shep.  Touch.  233-4,  «•  Qrant^^^  ad  id.;  4  Cru.  Big.  35, 
**  Deed.^  Now,  in  the  case  before  the  Court,  there  is  no  Christian 
name,  neither  does  the  surname  subscribed  to  the  instrument  corres- 
pond with  the  surname  in  the  parol  evidence — and  there  is  no  other 
matter  in  the  deed  to  help  it,  neither  is  there  any  matter  done  ''  ex 
post  faeho^  to  supply  the  uncertainty.  So  also  in  the  case  of  the 
ifajfor  and  Burgesses  of  Linne^  10  Co.  Rep.  123  a;  Vid.  et  Moor.  13 ; 
1  Anders.  23 ;  Dyer^  150,  PI.  84 ;  1  Leon.  159.  From  all  these  author- 
ities, I  think  it  clear,  that  it  is  material  in  law,  that  the  grantor 
should  be  named.  Is  there  *  any  grantor  named  here  T  From  the 
same  authorities,  (particularly  Shep.  Touchs.  234,  and  10  Co.  R.  125 
<ti  ^)  it  seems  equally  clear,  that  the  name  must  be  certain  from 
matter  apparent  in  the  deed  itself;  and  that  parol  evidence  cannot 
be  introduced  to  supply  the  defect  in  this  respect.  Comyn  Big. 
"  Orani,^  (A.  2,)  says  expressly,  "  a  mistake  in  the  Christian  name  of 
the  grantor,  or  grantee  shall  not  be  supplied."  Is  there  any  matter 
apparent  in  the  deed  itself  here,  which  (to  use  the  words  of  10  Co. 
S.  125  a,  b,)  ^Mmports  a  sufficient  certain  demonstration  of  the  true 
name  of  the  grantor  f  "  It  certainly  cannot  be  pretended  that  there 
is  any  Christian  name  here — and  an  omission,  according  to  the  same 
books,  is  equally  fatal  with  a  mistake:   and  moreover  as  I  have 
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before  stated,  the  snniame  proved  by  tbe  parol  evidence,  even  if  sach 
evidence  was  admissible,  does  not  correspond  witb  tbe  name  sab- 
scribed  to  tbe  instrumeDt  before  tbe  Court.  Watton  on  Part.  23i ; 
Fitch  V8.  Sutton,  C  Etwt,  230;  Cumber  vs.  Wane,  1  Stra^  JR.  426;  Vid. 
etPinneFs  Case,  3  Co.  R.  118. 

2.  On  the  2Qd  bill  of  exceptions.  In  Cooling  vs.  Nogea,  6  Term 
Sep.  263,  it  was  decided,  thai,  if  a  debtor  represents  to  one  of  hia 
creditors,  that  if  be  will  agree  to  accept  a  composition  for  bis  debt, 
all  the  otber  creditors  will  do  tbe  same,  and  sucb  creditor  do  agree  to 
accept  it  in  consequence  of  such  representation,  the  agreement  is  not 
binding  on  the  said  ci-editor,  if  the  representation  be  untrue.  Again, 
In  Child  vs.  Danbridge,  2  Vern.  71,  it  was  held,  that  »  secret  agree- 
ment, to  pay  some  of  the  creditors  iu  full,  was  a  fraud  on  tbe  rest; 
and  the  Court  ou  that  ground,  refused  the  debtor  tbe  relief  prayed. 
Small  vs.  Brackley,  2  Vent.  602 ;  Doe  vs.  Anderson,  5  M.  and  Sela. 

161 ;  Montague  on  Composition,  32. 
o*U       B  jjo  counsel  argued  for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  action  of 
assumpsit  was  brought  upon  a  i)romissory  note,  executed  by  Stone  - 
and  Multikin,  to  Lane  and  Smith,  in  the  course  of  the  trial  of  which, 
two  bills  of  exception  were  taken  to  the  opinions  of  tbetCourt  below. 
Tbe  defendants  to  support  tbe  issue  of  non  assumpsit  by  them  pleaded, 
gave  in  evidence  to  the  Jury,  a  deed  of  trust ,  executed  by  them,  by 
which  they  conveyed  ceitaio  real  estate  aud  all  their  partnership 
property  of  every  descriptinii,  to  certain  trustees  for  the  benefit  of 
sucb  of  their  creditors,  as  should,  within  a  limited  time,  give  them  a 
final  discbarge  from  the  payment  of  their  respective  claims.  In  con- 
formity with  the  provisions  of  this  deed  of  trust,  several  of  the  cred- 
itors of  Stone  and  Mullikin  executed  a  deed  of  lelease,  and  among 
the  number  it  was  executed  by  ilohn  Smith,  one  of  tbe  partners  of 
Lane  and  Smith,  by  the  name  of  the  firm  of  "Lane  and  Smith."  To 
the  admissibility  of  this  release  as  evidence  in  the  cause,  the  plaintiff 
by  his  counsel  objected,  upon  the  ground,  "  that  it  was  not  the  deed 
of  the  plaintiff,  or  of  the  firm  of  James  S.  Lane  and  Smith,  or  of  any 
person  constituting  one  of  that  firm."  Which  objection  was  over- 
ruled by  the  Court,  and  tbe  deed  of  release  held  sufficient  to  be  given 
in  evidence  to  the  jury. 

As  a  general  position  it  is  incontrovertibly  true,  that  one  partner 
cannot  bind  another  by  deed;  but  this  well  settled  principle  of  law, 
was  not  applicable  to  the  case  then  before  the  Court.  It  was  uot 
the  eS'ect,  or  operation  of  the  instrument  of  writing,  to  charge  tbe 
partnership  with  a  debt ;  but 'it  was  nothing  more  than  a 
****  release,  or  disctarge  of  a  debtor  to  the  partnership.  See  3 
John^.  Rep.  70,  where  Chief  Justice  Kent,  in  delivering  the  opiniou 
of  the  (]ourt  holds  the  following  language :  "  it  is  a  general  principle 
of  law,  that  where  two  have  a  joint  personal  interest,  tbe  release  of 
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one  bars  the  otber^  and  I  cannot  perceive  that  the  case  of  copartners 
in  trade  forms  an  exception  to  the  general  rule.  Each  partner  is 
competent  to  sell  the  effects,  or  to  compound,  or  discharge  the  part- 
nership demands.  He  is  to  be  considered  as  an  authorized  agent  of 
the  firm,  for  all  such  purposes.  Each  has  an  entire  control  over  the 
personal  estate."  See  also  2nd  Wheat.  Seltc.  311,  where  it  is  said, 
<^  there  is  an  exception  to  the  general  rule,  that  a  partner  cannot  bind 
his  copartnei-s  by  deed.  A  release  under  seal  by  one  partner  in  the 
name  of  the  firm,  of  a  debt  due  the  partnership,  is  binding  on  all  the 
partners."  The  Court  below  were  therefore  unquestionably  con-ect 
in  the  opinion  given  by  them,  to  which  the  first  exception  was  taken. 
Nor  do  we  think,  that  they  erred  in  the  opinion  delivered  by  them, 
which  is  contained  in  the  second  exception.  The  plaintiff  offered  to 
prove  by  one  of  the  creditors  of  the  defendants,  that  he  had  executed 
the  release  before  it  was  signed*by  John  Smith,  and  that  Stone,  one 
of  the  defendants,  had  represented  to  him,  that  the  creditors  gene- 
rally, had  consented  to  sign  the  said  release,  and  that  the  witness  had 
execated  it  under  that  impression ;  and  further  offered  to  prove  by 
said  witness  and  another  witness,  that  one  of  the  creditors  had  re- 
fused to  execute  the  release,  and  the  defendants,  in  order  to  induce 
him  to  sign  it,  had  secretly  agreed  to  pay  him,  and  actually  did  pay 
the  said  creditor,  without  the  knowledge  of  the  other  creditors,  sev- 
enty-five per  centum  of  his  whole  claim,  which  the  plaintiff'  contended 
was  a  fraud  upon  the  other  creditors,  and  rendered  the  release  void, 
and  inoperative  as  to  him.  Which  testimony  the  Court  refused  to 
be  given  to  the  jury. 

*  It  is  presumed  that  the  ground  upon  which  the  counsel  q^^^ 
supposed  the  release  to  be  invalidated,  was,  that  a  deceit  had  ^'^'^ 
been  practised  upon  the  other  creditors,  by  the  payment  of  this  extra 
sum  to  the  refusing  creditor.  But  we  do  not  think  such  a  position 
tenable  under  the  circumstances  of  this  particular  case.  There  was 
no  nnderstanding  that  all  the  creditors  were  to  sig^  the  deed  of  re- 
lease upon  certain  conditions,  and  to  receive  nothing  beyond  their 
proportions  of  the  trust  fund,  or  that  the  deed  should  be  void.  If 
8Qch  had  been  the  stipulation  of  the  contracting  parties,  any  under- 
hand agreement  to  pay  more,  would  have  been  a  breach  of  faith,  and 
a  palpable  violation  of  the  principles  of  morality,  and  fair  dealing. 
Small  vs.  Brashleyj  2  Vern.  602.  In  such  a  case,  a  creditor  would 
have  a  right  to  sa}*,  that  he  had  been  imposed  upon }  that  the  release 
had  been  obtained  perfraudem,  and  was  therefore  void.  But  in  the 
case  now  before  this  Court,  there  is  no  one  feature  of  fraud,  or  decep- 
tion. There  was  no  nnderstanding  between  the  parties,  that  all  the 
creditors  were  to  receive  only  a  certain  sum,  by  way  of  composition, 
for  their  respective  demands ;  or  that  their  respective  releases  should 
be  void.  On  the  contrary,  the  agreement  was  absolute  and  uncondi- 
tional, that  the  defendants  should  be  discharged,  upon  the  creditors, 
who  should  sign  the  deed  of  release,  receiving  their  respective  pro- 
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portions  of  the  traat  fund ;  indeed,  the  evidence  offered  only  t«Dded 
to  prove,  that  the  delendants  had  represented  to  the  witness,  that 
the  creditors  generally  had  consented  to  sign  the  release,  and  tbat 
be  bad  executed  it  under  that  impression.  We  therefore  think  that 
no  deception  was  practised  upon  the  plaintifl'  in  this  case,  and  that 
the  jadgment  of  the  Court  l>eIow  ought  to  be  affirmed. 

Judgment  affirmed. 


323    *  Geobge  Magbudeb  et  al.  n.  Sabah  PeT£B  et  al.  Les- 
see.— June,  I»32, 

A  testator  who  was  seized  in  fee,  devised  as  followa:  lat.  "The  proceeds  of 
all  my  real  estate  shall  be  vested  in  my  wife,  for  the  maintenanoe  and 
education  of  my  children.  2d.  All' my  debts  to  be  paid  as  speedily  u 
possible,  for  which  purpose,  I  desire  that  the  tract  of  land  on  which  D. 
lives,  together  with  all  my  personal  property  thereon,  may  be  sold,  and 
applied  to  that  purpose."  4th.  "I  desire  in  the  general  distribution  of 
the  residue  of  my  estate,  in  the  division  between  my  sons  and  dangh- 
tert,  my  sons  may  receive,  iu  the  proportion  of  five  to  three.  The  widow 
renounced  the  will.  The  executors  sold  the  tract  mentioned  iu  the  3d 
clause,  and  received  a  part  of  the  purchase  money.  The  purchaser  sub- 
sequently petitioned  for  relief  under  the  insolveat  laws,  and  the  balance 
of  the  purchase  money  being  unpaid,  the  widow  and  children,  brought 
an  ejectmeni  for  this  land,  each  counting  upon  an  undivided  interest. 
Held,  that  the  legal  estate  in  the  lands  mentioned  in  the  2d  clause  of  the 
will,  vested  in  the  children  of  the  testator,  aa  bia  heirs-at-law,  liable  to 
be  divested,  upon  a  legal  sale  of  it  under  the  will,  and  a  compliance 
with  the  terms  of  sale,  and  payment  of  the  purchase  money,  (a) 

The  intention  of  a  testator  is  to  be  collected  from  the  will  itself:  and  it  is 
perfectly  clear,  that  the  testator  in  this  case  did  not  int«nd  his  children 
should  take  the  land,  on  which  D.  lived,  as  devisees. 

A  devise  of  the  profits  of  land  does  not  ex  vi  termini  pass  the  land,  but  only 
affords  evidence,  that  it  was  the  intention  of  the  testator  it  should  psae. 
Where  a  different  intention  is  manifest  upon  the  face  of  the  will,  tb&t 
evidence  is  rebutted,  (b) 

Where  lands  ore  devised  to  be  sold  for  the  payment  of  debts,  and  no  person 
is  appointed  to  execute  the  trust,  the  practice  is  to  apply  to  the  Chancel' 
lor  under  the  Act  of  ]  780,  ch.  72,  to  appoint  a  trustee  for  the  purpose  of 
making  the  sale,  and  conveying  the  estate-  (c) 

(a)  See  Magruder  vs.  Peter,  U  G.  &  J.  217. 

(b)  Cited  in  Cooke  vs.  Husbands,  II  Md.  SM,  and  Boj/le  vs.  Parker,  3  Md. 
Ch.  45. 

(c)  In  Peter  vs.  Beverly.  10  Peters.  566,  the  Court  said  that  it  had  been 
urged  at  the  bar  that  a  different  construction  hod  been  given  to  the  will  id 
question  by  the  Court  of  Appeals  of  Maryland.  "This  will  was  broDgkt 
under  the  consideration  of  that  Court  in  the  ejectment  suit  for  the  recoretj 
of  the  Dulin  farm  already  referred  to,  4  G.  &  J.  323;  and  it  is  true  tbs 
Court  does  say  that  the  power  given  in  the  will  to  sell  is  a  mere  naked 
power.  But  this  was  not  the  main  point  before  the  Conn.  The  question 
seemed  to  turn  upon  the  demises  in  the  declaration,  and  whether  Uie  legs' 
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In  ejectment,  separate  demises  from  several  lessors  may  be  laid  in  the  decla- 
ration; and  the  plaintiff  at  the  trial  maj  give  in  evidence,  the  separate 
titles  of  the  several  lessors  to  separate  parts  of  the  premises  in  question, 
and  recover  accordingly. 

A  plaintiff  in  ejectment  may  recover  less  than  he  declares  for,  but  cannot 
recover  more;  and  he  may  declare  for  less  than  he  is  entitled  to,  and 
recover  it,  but  it  must  consist  of  the  same  nature  with  that  claimed. 

Guardians  who  have  the  lands  of  infants  intrusted  to  them,  may  make 
leases  to  try  titles;  but  the  privilege  is  not  extended  to  those  guardians, 
to  whom  belong  the  custody  of  the  infants  alone. 

When  a  plaintiff  in  ejectment  relies  on  a  lease  made  by  a  guardian,  it  is 
necessary  to  prove  at  the  trial,  the  legal  appointment  of  the  guardian, 
and  that  the  ward  was  under  age  when  the  lease  was  made. 

•  Appeal  from  Montgomery  County  Court.  Ejectment  for  ^^^ 
snndry  tracts  of  land  in  Montgomery  County,  on  the  separate  •''•* 
demises  of  Sarah  Peter,  of  one  undivided  third  part ;  James  B.  Bev- 
eriy,  and  Jane  his  wife,  of  one  undivided  seventh  part ;  Elizabeth 
Peter,  by  Sarah  Peter,  her  mother,  guardian,  and  next  friend,  of  one 
undivided  seventh  part;  William  C.  Peter,  by  Sarah  Peter  his 
mother,  guardian,  and  next  friend,  of  five  undivided  equal  twenty- 
one  parts ;  the  whole  in  twenty-one  equal  parts,  to  be  divided,  and 
on  similar  demises  by  George  H.  and  James  Peter. 

The  defendant  pleaded  not  guilty,  and  issue  was  joined. 

1.  In  the  trial  of  this  cause,  the  plaintiff  proved  that  David  Peter 
died  seized  in  fee  of  the  several  tracts  of  land  declared  for,  leaving  a 
widow,  the  first  named  lessor  of  the  plaintiff,  and  the  other  lessors  of 
the  plaintiff,  who  are  his  children.  And  then  produced  in  evidence, 
the  last  will  and  testament  of  the  said  David  Peter,  dated  30th  No- 
ember,  1812,  duly  executed  and  recorded,  in  which  among  other 
devises,  are  the  following,  viz :  Ist.  ^^  It  is  my  intention,  that  the 
proceeds  of  all  my  estate  shall  be  vested  in  my  dear  wife,  Sarah 
Peter,  for  the  maintenance  and  education  of  my  children.  2d.  I 
wish  all  my  debts  to  be  as  speedily  paid  as  possible,  for  which  pur- 
pose I  desire  that  the  tract  of  land  on  which  Dolon  lives,  together 

estate  in  the  land  was  in  Mrs.  Peter  and  her  children,  so  as  to  enable  them 
to  maintain  an  action  of  ejectment.  As  the  clause  in  the  will  directing  a 
sale  of  the  land ,  did  not  direct  it  to  be  made  by  the  executors,  it  became  a 
question  whether  the  executors  had  that  power  by  implication,  or  whether 
it  was  a  case  coming  within  the  Maryland  law  of  1785,  which  provides  that 
if  a  person  shall  die  leaving  real  or  personal  estate  to  be  sold  for  the  pay- 
ment of  debts  or  other  purposes,  and  shall  not  appoint  a  person  to  sell  and 
convey  the  property,  the  Chancellor  shall  have  the  power  to  appoint  a  trus- 
tee for  that  purpose.  And  the  Court  seem  to  think  the  will  now  in  question 
came  within  that  provision.  But  this  case,  however  respectable  the  author- 
ity may  be,  cannot  be  admitted  to  control  the  decision  in  the  case  now  before 
theConrt,  when  the  lands  in  question  lie  in  the  City  of  Washington;  and 
we  entertain  a  very  decided  opinion,  that  the  power  to  sell  given  by  this 
will,  is  a  power  coupled  with  an  interest,  which  survives  and  may  be  exe- 
cuted by  the  surviving  executor.  ^' 

15  4  G.  &  J. 
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with  all  tbe  persoual  property  tbereon,  may  be  sold  and  applied  to 
that  purpose,"  &c.  4th.  "  I  desire  tbat  in  the  geDeral  distribution  of 
the  residue  of  my  estate,  in  the  divisiou  between  my  sons  and 
daughters,  my  sons  may  receive  iu  tbe  proportion  of  five  as  to  three. 
I  constitute  and  appoint  my  dear  wife  Sarah  Peter,  Captain  George 
Peter,  and  Leonard  H.  Johns,  my  executrix  and  executors  of  this 
my  last  will  aud  testament."  Sarab  Peter,  the  widow  renounced 
and  quit  claim  to  the  bequests  and  devises  coutained  in  the  will,  and 
in  lieu  thereof  elected  to  take  her  dower  or  one-third  part  of  the  real 
and  personal  estate  of  the  deceased.  Tbe  detendants  tbereupon 
offered  in  evidence,  tbat  tbe  several  tracts  of  land  mentioned  in  tbe 
on  =  *  declaration,  are  the  lands  which,  by  the  second  clause  of  tbe 
a*0  will,  are  directed  to  be  sold.  They  farther  proved,  that  tbe 
executors  named  in  the  will,  made  sale  thereof  on  the  7th  of  Jnue, 
1813,  and  on  the  14th  of  August,  1813,  executed  a  bond  of  convey- 
ance therefor,  to  George  Magruder,  in  the  penal  sum  of  $41,375.80, 
stating,  that  tbe  said  lands,  had  been  sold  by  tbe  execators  at  public 
auction,  on  the  7th  of  June,  1813,  and  George  Magrudei,  being  the 
highest  bidder,  tbe  same  was  struck  off  to  him  at  $10.12^  per  acre, 
amounting  in  the  whole  to  ¥20,687.90,  the  terms  of  sale  being,  one- 
tbird  of  the  purchase  money  to  be  paid  on  the  lat  of  January,  1814, 
one-third  on  the  Ist  of  Jaanary,  1815,  aud  the  remaining  third  on 
the  1st  of  January,  1816,  the  two  last  payments  to  bear  interest  Irotn 
the  first  of  January,  1814,  the  purchaser  giving  negotiable  notes, 
with  approved  endorsers,  and  to  receive  possession  on  the  1st  of 
January,  1814.  That  the  said  Magruder  bad  given  negotiable  notes, 
&c.  The  condition  was,  that  the  executors  would  put  the  said 
Magruder  into  peaceable  possession  of  the  premises,  on  tbe  1st  of 
January,  1814,  on  the  full  and  complete  payment  of  the  first  above 
mentioned  instalment;  and  should,  before  the  paymentof  the  whole, 
cause  the  lands  to  be  surveyed,  and  deduct  for  deficiency,  &c.  The 
plaintiff  thereupon  proved  that  the  delendant,  George  Magruder, 
entered  on  the  lands  under  the  said  sale  aud  agreement,  having 
made  tbe  first  payment  mentioned  in  tbe  bond,  since  when  he  hatb 
made  no  further  payments,  (except  ii  part  of  tbe  interest,)  and  the 
balance  of  tbe  purchase  money  renmins  due ;  and  that  the  .'^id  de- 
fendant hatli  duly  obtained  the  benefit  of  the  insolvent  laws,  and 
hath  transferred  all  his  property  to  George  B.  Magruder,  his  trustee. 
Whereupon  the  defendants  prayed  the  Court  to  instruct  ibe  jurj", 
that  upon  this  evidence  the  plaintiff  wiia  not  entitled  to  recover. 
Bat  tbe  Coart,  [Bisgelt  and  Kilcoub,  A.  J.]  refused  to  give  said 
direction.  Tbe  defendants  excepted. 
2,  In  addition  to  the  facts  stated  in  tbe  first  bill  of  exceptions,  the 


336 


defendants  further  proved,  tbat  tetters  testamentary  •  on  the 


will  of  the  said  David  Peter,  were  by  the  Orphans'  Court  of 
Montgomery  County, regularly  granted  to  tbe  persons  named  as  exe- 
cators in  the  will  of  the  said  Peter.     They  also  proved,  tbat  the  said 
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txecatrix  and  executors  proceeded  to  sell  the  lands  named  in  the  de- 
claration, and  in  the  directions  of  the  testator;  that  the  same  was 
sold,  and  possession  thereof  delivered  to  the  defendant  Oeorge  Ma- 
grader,  who  has  ever  since  been  in  the  possession  thereof  by  himself, 
his  agents  or  tenants.  Whereupon  the  defendants,  prayed  the  Court 
to  instruct  the  jury  that  by  the  will  of  David  Peter,  the  legal  title  of 
the  lands  of  which  he  died  seized,  was,  by  the  first  clause  of  the  said 
will,  vested  in  Sarah  Peter,  for  the  maintenance  and  education  of 
the  testator's  children,  and  said  legal  title  was  not  in  his  children, 
and  it  is  not  competent  for  the  plaintiff  to  recover  a  verdict  for  the 
same  upon  the  demises  alleged  to  have  been  made  by  the  children ; 
and  also,  that  upon  the  fourth  demise  in  the  plaintiffs  declaration, 
he  is  not  entitled  to  recover  five  undivided  twenty-one  parts,  the 
whole  in  twenty-one  equal  parts  to  be  divided,  of  the  premises  in  the 
declaration  mentioned.  Which  instruction  the  Court  refused  to  give. 
The  defendants  excepted. 

The  verdict  and  judgment  being  for  the  plaintifi",  on  the  demises 
by  Beverly  and  wife,  Elizabeth,*  William  C,  George  H.,  and  James 
Peter,  the  defendants  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Bable,  Martin, 
and  Aboheb,  JJ. 

B.  8.  Forrest,  and  A.  C.  Magrudevy  for  the  appellants.  1.  The 
plaintiff  is  not  entitled  to  recover  upon  the  demises  of  the  mother,  as 
guardian,  and  next  friend  of  the  children.  3  Bac.  Abr.  414;  Zoucli 
Ts.  Parsons,  3  Burr.  1804,  1805,  1806.  2.  The  devise  of  the  proceeds 
of  all  the  testator's  estate  to  his  wife,  for  the  maintenance  and  edu- 
cation of  his  children,  vested  in  her  a  title  to  the  lands.  Co.  Litt  4 
6;  Parker  vs.  Plummer,  Cro.  Eliz.  190,  •  3.  The  land  in  con-  q^^i^ 
troversy  being  directed  to  be  sold  for  the  payment  of  debts,  •''^  • 
did  not  pass  under  the  4th  clause  in  the  will,  which  directs  in  what 
proportion,  each  child  shall  take  in  the  general  distribution  of  the 
residue  of  the  testator's  estate,  but  that  they  are  entitled  thereto,  in 
equal  proportions,  and  of  course,  the  Court  erred  in  refusing  to  give 
the  hist  instruction  which  was  prayed. 

F.  8.  Key,  for  the  appellees.  1.  The  first  clause  in  the  will  vested 
no  legal  title  in  the  widow.  2.  The  lands  directed  to  be  sold,  are 
excepted  from  the  operation  of  the  first  clause  of  the  will — no  title 
vested  in  the  heirs-at-law.  3.  The  4th  clause,  about  bis  sons  and 
daughters,  entitle  them  to  take  in  the  proportions  specified,  and 
applies  to  the  land  directed  to  be  sold,  as  well  as  to  the  rest  of  the 
estate.  If  the  sale  produced  more  than  the  debts,  the  children 
would  have  been  entitled  to  distribution  of  the  surplus  according  to 
those  proportions.  If  any  of  the  land  was  left,  after  enough  sold  to 
pay  the  debts,  it  would  have  been  held  by  the  children  in  the  pro- 
portions stated  in  the  will.  4.  The  leases  by  the  infants  are  good — 
such  leases  being  voidable  only,  as  appears  by  the  case  in  Zonch  vs. 
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Parsons,  3  Burr,  1805,  and  3  Bac.  Ah.  598-8.  The  leases  being 
stated  to  be  made  by  the  infants,  by  their  mother,  and  guardian, 
would  be  sufficient,  and  she  must  be  considered  as  the  actual  guar- 
dian, and  not  merely  guardian  by  nature. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  This  action  was 
instituted  by  the  widow  and  children  of  David  Peter,  to  recover  the 
possession  of  the  land  mentioned  in  the  declaration.  (Here  the 
Judge  referred  to  the  facts  contained  in  the  first  bill  of  exceptions, 
ante,  324-5.) 

The  declaration  contains  six  counts — the  first  on  the  separate  demise 
of  Sarah  Peter,  the  widow,  for  one  undivided  third  part.  The  second, 
on  the  demise  of  James  B.  Beverly,  and  Jane,  his  wife,  (who  was  a 
daughter  of  David  Peter,)  for  one  undivided  seventh  part,  of  the 
lands  in  the  declaration,*  mentioned:  the  third  by  Elizabeth 
oZS  Peter,  (another  daughter  of  David  Peter,)  by  Sarah  Peter,  her 
mother,  guardian  and  next  friend,  for  one  undivided  seventh  part : 
the  fourth,  fifth  and  sixth,  on  the  separate  demises  of  Wilham  C. 
Peter,  George  Hamilton  Peter,  and  James  Peter,  (the  sous  of  David 
Peter,)  by  their  mother,  guardian  and  next  friend,  each  for  five 
undivided  equal  twenty-one  parts,  the  whole  into  twenty-one  equal 
parts  to  be  divided. 

The  jury  found  for  the  defendant  on  the  first  count,  and  a  general 
verdict  for  the  plaintiff  on  all  the  other  counts. 

The  first  question  that  arises  upon  this  statement,  is  the  true  con- 
struction of  the  will  of  David  Peter,  and  the  intention  of  the  tes- 
tator  is  to  be  collected  from  the  will  itself.  By  that  instrument  it 
appears  the  testator  was  in  debt,  and  was  desirous  his  debts  should 
he  speedily  discharged,  and  in  the  second  clause  of  the  will  he  directs, 
^'  the  land  on  which  Dolon  lives,  and  all  the  personal  property  thereon, 
should  be  sold,  and  proceeds  applied  to  that  purpose.^  Having  dis- 
posed of  the  land  on  which  Dolon  lived,  he  directs  ^^  that  in  the  gene- 
ral distribution  of  the  residue  of  my  estate,  in  the  division  between 
my  sons  and  daughters,  my  sons  may  receive  in  the  proportion  of 
five  as  to  three."  •  It  is  perfectly  clear,  that  the  testator  did  not 
intend  his  children  should  take  the  land  on  which  Dolon  lived,  as 
devisees  under  his  will,  because  he  devised  that  land  for  a  si>ecific 
purpose,  and  gave  to  his  children,  only  the  residue  of  hisestate,  that 
shall  remain  after  this  land  shall  be  taken  out  of  it — no  other  inter- 
pretation can  be  given  to  the  word  residue,  and  there  is  nothing 
else  in  the  will  to  which  it  can  be  applied. 

It  has  been  contended,  the  legal  estate  in  this  land  vested  in  Sarah 
Peter,  under  the  first  clause  in  the  will,  by  which  the  testator  de- 
clares, ^^  it  is  my  intention,  that  the  proceeds  of  all  my  estate,  shall 
be  vested  in  my  dear  wife  Sarah  Peter,  for  the  maintenance  and 
education  of  my  children ;"  and  it  has  been  said,  that  a  devise  of 
all  the  profits,  or  proceeds  of  land,  is  a  devise  of  the  land  itself; 
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l)ecaii8e,  where  a  •  testator  gives  all  the  beneficial  interests  q^q 
resulting  from  the  land,  it  shall  be  presumed  he  meant  to  give  ^'^^ 
the  land.  K  this  position  is  in  general  correct,  it  cannot  govern  this 
case.  A  devise  of  the  profits  of  the  land,  does  not  ex  vi  ierminij 
pass  the  land,  but  only  affords  evidence  that  it  was  the  intention 
of  the  testator  that  it  shoald  pass.  It  cannot  therefore  apply,  where 
a  different  intention  is  manifest  on  the  faoe  of  the  will.  The  inten- 
tion of  the  testator  in  this  case  is  not  eqnivocal.  It  is  clear  and 
apparent,  that  the  land  mentioned  in  the  second  clause  of  the  will, 
should  be  sold  for  the  payment  of  his  debts — that  all  the  rest  of  his 
estate  should  be  divided  among  his  children,  and  the  mother  should 
be  a  trustee,  to  receive  the  proceeds  to  maintain  and  educate  them — 
he  never  intended  to  vest  the  legal  estate  in  the  lands  directed  to  be 
sold,  either  in  his  children  or  their  mother. 

It  is  to  be  observed,  the  second  clause  in  the  will  directs  the  land 
to  be  sold,  to  pay  the  testator's  debts,  but  no  person  is  appointed  to 
execute  that  trust,  and  if  one  had  been  named,  the  will  gives  him  a 
mere  naked  power  to  sell. 

When  and  where  the  legal  estate  shall  rest,  when  lands  are  de- 
vised to  be  sold  for  the  payment  of  debts,  seems  to  be  a  question  not 
yet  finally  settled.  The  law  books  appear  to  be  at  a  variance  upon 
the  subject.  By  some,  a  distinction  is  recognized,  between  a  devise 
oflands  to  be  sold  by  executors,  and  a  devise  that  executors  shall  sell 
land,  &c.;  other  say,  no  such  distinction  exists.  Vide  2  Thomas*  Co. 
Liu.  138,  notes  1  and  m.  3 ;  Go.  Litt.  25,  (h;)  Sugden  on^  Powers^  102, 
106, 108 ;  Toller  on  Executors^  413,  414. 

It  is  not  necessary  for  us,  in  the  decision  of  the  case  before  us,  to 
adopt  either  the  one,  or  the  other  of  those  doctrines.  It  is  said  in 
Sugden  on  Powers,  167,  "  where  a  testator  directs  his  estate  to  be 
«old,  without  declaring  by  whom  the  sale  shall  be  made,  if  the  fund 
be  distributable  by  the  executor,  either  for  the  payment  of  debts  or 
legacies,  he  will  take  a  power  of  sale,  by  implication.  Sug.  on  Pow. 
173,  note  1.  In  Maryland,  a  different  course  has  been  generally  qq^ 
•  pursued,  founded  perhaps  on  an  Act  of  the  Assembly,  passed  ^^" 
in  1785,  ch.  72,  by  the  fourth  section  of  which  it  is  enacted,  "  if  any 
person  hath  died  or  shall  die,  leaving  real  or  personal  estate  to  be 
sold  for  the  payment  of  debts,  or  other  purposes,  and  shall  not  by 
will,  or  other  instrument  in  writing,  appoint  a  person  or  persons  to 
sell  or  convey  the  said  property,  &c. — upon  every  such  case,  the 
Chancellor  shall  have  full  power  and  authority,  upon  application  on 
petition,  from  any  person  or  persons  interested  in  the  sale  of  such 
property,  to  appoint  such  trustee  or  trustees,  for  the  purpose  of  sell- 
ing and  conveying  such  property,  and  applying  the  money  arising 
from  the  sale,  to  the  purposes  intended,  as  the  Chancellor  shall  in 
his  discretion  think  proper." 

The  legal  estate  in  the  lands  mentioned  in  the  second  clause  of  the 
will,  vested  in  the  children  of  David  Peter,  as  his  heirs-at-law,  liable 
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to  be  divested  apon  a  legal  sale  ol'  tbat  land  noder  the  2d  clause  of 
tbe  will,  a  compliance  witb  tbe  terms  of  sale,  aod  payment  of  the 
purchase  money. 

David  Peter  left  five  childreu,  and  each  was  entitled  to  one  undi- 
vided fifth  part  of  the  laud  in  controversy.  Tbe  qnestiou  is  then 
presented,  if  the  plaintiff  was  entitled  to  recover  in  this  action  t 

The  prayer  in  tbe  first  bill  of  exceptions  being  general,  that  the 
plaintiff  was  not  entitled  to  i-ecover,  tbe  Court  were  correct  in  refns- 
ing  to  give  tbe  instruction  to  tbe  jury,  if  he  conid  recover  on  au; 
one  count  in  the  declaration. 

The  second  count  is  on  the  separate  demise  of  Beverly  and  wife, 
tor  au  undivided  seventh  part  of  all  tbe  land  mentioned  in  tbe  decla- 
ration.  He  was  entitled,  (in  right  of  his  wife,)  to  an  undivided  fifth 
part  of  the  whole  land — he  therefore  claims  less  than  be  was  entitled 
to  receive. 

In  ejectment,  separate  demises,  from  several  lessors,  may  be  laid 
in  tbe  declaration,  and  the  plaintifi'  at  the  trial,  may  give  in  evidence 
tbe  separate  titles  of  the  several  lessors  to  separate  parts  of  the 
premises  in  qaestion,  and  recover  *  accordingly.  Jackson  vs. 
lAdey,  12  Johns.  185;  Jackson  vs.  Sample,  1  Johns.  Cases,  231; 
Adams  on  Hjectment,  187;  6  Com,  Dig.  {Am.  Ed.)  419. 

A  plaintiff  in  ejectment  may  recover  less  than  be  declares  for,  bnt 
cannot  recover  more ;  and  he  may  declare  for  less  than  he  is  entitled 
to,  and  recover  it ;  but  it  must  consist  of  the  same  nature  with  that 
claimed.  Dennvs.  Furvis,  1  Burr.  326;  2  Phil.  Evid.  170,  171;  2 
Stark.  Evid.  53!) ;  2  Hayw.  150,  222 ;  Carroll  vs.  Norwood,  5  H.  d-  J. 
174 ;  Benson  vs.  Musseter,  7  //.  (6  J.  208. 

We  think  the  plaintiff  Wiis  entitled  to  recover  on  the  second  conut, 
and  the  Court  were  correct  in  refusing  the  Instruction  to  the  jury, 
as  prayed  for  by  the  defendant  in  tbe  first  bill  of  exceptions. 

The  second  bill  of  exceptions  contains  two  prayers  on  the  part  of 
tbe  defendant :  first,  tbat  the  plaintiff  was  not  entitled  tft  recover, 
because  the  legal  estDte  was  vested  in  Sarah  Peter ;  and  second,  be- 
cause be  ought  not  to  recover  on  the  fourth  count ;  those  prayers 
the  Court  also  refused. 

We  have  already  expressed  our  opinion  on  tbe  first  prayer,  as 
stated  in  this  exception — tbat  the  legal  estate  did  not  vest  in  Sarah 
Peter,  but  in  tbe  children  of  David  Peter,  as  bis  heirs-at-law,  and 
thn.s  far  we  concur  with  the  Court  below,  but  we  cannot  agree  with 
the  Court  that  the  plaintiff  was  entitled  to  recover  on  the  fourth 
count. 

In  the  argument  of  the  cause,  two  objections  are  relied  on  by  the 
counsel  for  the  appellant,  to  this  last  opinion  of  tbe  Court.  First, 
that  the  plaintiff'  has  recovered  more  in  this  count  than  William  C. 
Peter,  under  whom  he  claims,  was  entitled  to  receive.  Second,  tbat 
the  mother,  as  guardian  and  next  friend,  could  not  make  a  lease  to 
try  the  title  to  this  land. 
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The  first  of  these  objections  is  certainly  fatal.  From  the  authori- 
ties before  referred  to,  the  law  will  be  foand  to  be  clearly  settled, 
that  althongh  a  plaintiff  may  declare  for  less  than  he  can  legally 
claim,  he  cannot  declare  for  and  recover  more  than  he  is  entitled  to. 
William  C.  Peter,  one  of  •  the  five  heirs-at-law  of  his  father,  qq^ 
WW  entitled  to  one  undivided  fifth  part  of  the  lands  in  contro-  ^^'^ 
versy — his  lessee,  or  the  lessee  of  his  guardian,  has  been  permitted 
to  recover  five  undivided  equal  twenty-one  parts,  the  whole  in  twenty- 
one  equal  parts  to  be  divided,  which  is  equal  to  one-fourth  and  a 
small  fraction  of  the  whole  lauds  claimed — ^this  is  error,  for  which 
the  judgment  must  be  reversed. 

It  is  not  necessarv  to  enter  into  a  full  examination  of  the  second 
objection,  relied  on  by  the  counsel  for  the  appellant,  that  the  plain- 
tiff could  not  recover  on  the  lease  made  by  the  mother,  guardian  and 
next  friend  of  William  C.  Peter. 

The  law  seems  to  be  fully  established  that  guardians  who  have  the 
lands  of  infants  intrusted  to  them,  may  make  leases  to  try  title,  but 
this  privilege  is  not  extended  to  those  guardians  to  whom  belong  the 
castody  of  the  infants  alone.  In  all  cases  where  a  plaintiff  in  eject- 
ment relies  on  a  lease  made  by  a  guardian,  it  is  necessary  for  him  to 
prove  at  the  trial  the  legal  ap{)ointment  of  the  guardian,  and  that 
the  ward  was  under  age  when  the  lease  was  made.  Adams  on  Eject 
68 ;  2  PUl.  Evid.  101, 102 ;  2  Siarlc.  Evid.  521 ;  2  Selw.  516.  It  does 
not  appear  from  this  record  that  any  evidence  was  offered  to  prove 
these  facts.  Judgment  reversed^  and  procedendo  awarded. 


George  Krapt  r«.  Lewis  Wickey. — June,  1832. 

The  Orphaos^  Court  of  the  county  where  letters  of  administration  are 
granted,  have  power  under  the  Act  of  1798,  ch.  101,  sub-ch.  12,  to  ap- 
point a  guardian  to  the  infant  children  of  an  intestate  in  all  cases,  (a) 

The  legality  and  regularity  of  such  an  appointment,  can  in  no  manner  be 
affected  by  the  fact,  that  a  guardian  for  such  children  had  been  ap- 
pointed by  the  tribunals  of  another  State. 

Guardians  like  executors  and  administrators,  can  only  sue  in  the  Courts  of 
the  country  from  which  they  derived  their  power.  They  have  no  extra- 
territorial authority,  qua  guardian.  (6) 

The  domestic  guardian,  having  the  property,  is  bound  to  pay  for  the  main- 
tenance and  education  of  the  ward.  And  the  foreign  guardian  having 
the  custody  of  the  ward,  can  enforce  the  fulfilment  of  this  requisition  by 
*  an  application  to  the  proper  tribunal.  In  such  a  case  the  domes-  qqq 
tic  guardian  would  be  regarded  as  a  trustee.  This  results  from  «'«'«' 
the  extent  of  the  power  granted  to  our  Courts,  to  appoint  guardians, 


[a]  See  Rev.  Code,  Art.  52.        / 

lb)  Cited  in  Lucas  vs.  Byrne,  35  Md.  494;  Wright  vs.  Gilbert,  51  Md.  152; 
Bank  vs.  Sharp^  53  Md.  528.  Cf .  Barton  vs.  Higgins,  41  Md.  589;  Glenn  vs. 
Smith.  2  G.  &  J.  297;  WHkins  vs.  Ellett,  108  U.  S.  256. 
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viz;  is  all  caaea  where  they  grant  adtuiniatrfttion,  thej  may  protect  the 
Tights  of  iufantB  interested  therein,  (c) 

Appeal  Irom  tbe  Orphans'  Goart  of  Baltimore  Connty.  A  peti- 
tion waa  filed  by  the  appellee,  on  the  5th  of  October,  1829,  praying 
the  Orphans'  Coart  of  Baltimora  County  to  revoke  the  ap|>eUaiit'B 
appointmeat  as  guardian  to  the  infant  children  of  oae  Michael 
Marck,  deceased. 

After  the  appellant  bad  answered  tbe  petition,  the  following  state- 
ment of  facts  was  agreed  on : 

"It  is  admitted  in  this  case,  that  Michael  Marck  m»de  bis  last 
will  and  testament  on  tbe  13th  Jnly,  1820,  which  was  duty  proved, 
and  recorded  in  the  Orphans'  Court  of  Baltimore  County,  and  that 
he  died  in  the  City  of  Baltimore,  previously  to  the  16tb  of  August, 
1820,  leaving  a  personal  estate,  consisting  of  money  and  leasehold 
property,  situate  in  said  city.  That  Michael  Kraft,  one  of  the  exe- 
cutors in  the  will  named,  took  out  letters  testamentary  on  said  etttate 
on  the  19th  August,  1820;  the  other  executor  named,  having  re- 
nounced the  executorship,  and  that  said  Michael  Kraft  settled  bis 
first  and  final  administration  account  on  tbe  5th  of  September,  1S21, 
in  which  be  obtained  a  credit  for  the  persoual  estate,  as  delivered  to 
Philippiua  Marck,  tbe  widow  of  tbe  testator.  That  at  tbe  time  of 
said  Marck's  death,  his  five  children  named  in  his  will  were  living, 
to  wit,  Dorothea,  Henry,  Michael,  John  and  George,  in  the  City  of 
Baltimore,  with  their  said  mother,  Philippina.  That  said  Phihppina 
with  ber  said  children,  about  the  year  18'J2,  removed  to  the  State  of 
Pennsylvania,  where  she  continued  to  reside  up  to  the  time  of  her 
death,  which  happened  in  June,  1829.  That  Borothea,  one  of  the 
children,  died  under  the  age  of  11  years,  before  her  said  mother,  id 
the  State  of  Pennsylvania,  and  that  the  other  children,  namely, 
Henry,  Michael,  John  and  George,  have  ever  since  tbe  said  removal 
of  their  mother  resided  in  the  State  of  Pennsylvania,  and  yet  reside 
there,  and  are  all  under  •  the  age  of  twenty -one  years.  And 
also  that  tbe  said  Ffailippina,  before  her  removal  to  the  State 
of  Penusylvania,  intermarried  with  the  petitioner,  Lewis  Wickey, 
who  resided  with  her  in  the  said  State,  and  has  ever  since  conttoned 
to  reside  there.  And  that  the  said  Wickey  was  appointed  guardian 
of  Henry,  Michael,  John  and  George,  children  as  aforesaid,  by  tbe 
Orphans'  Court  lor  the  County  of  York,  in  the  State  of  Pennsylvania, 
and  that  on  the  17th  of  August,  181AI,  the  respondent,  George  Kraft, 

(c)  See  Bev.  Ckide,  Art.  62,  sees.  58-61.  In  Claj/  vs.  BrUlingkam.  84  Md. 
675,  it  was  held  that  when  the  real  estate  of  non-Tesident  infant  baa  been 
sold  under  the  provisions  of  Bev.  Code,  Art.  60,  sees.  14,  19,  on  the  applica- 
tion of  the  guardian  appointed  in  this  Stat«,  the  funds  arising  from  Bucb 
sale  will  not  be  transferred  to  the  non-iesident  guardian;  but  the  same  mast 
be  invested  in  this  State  under  tbe  provieiona  of  sees.  24,  25  and  27,  of  ssid 
Article. 
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applied  to  the  Orphans'  Court  of  Baltimore  County,  and  was  ap 
pointed  guardian  of  said  children  by  the  said  Court  of  Baltimore, 
who  were  uninformed  of  the  previous  appointment,  and  duly  entered 
into  bond  with  surety  approved  of  by  the  Court,  for  the  performance 
of  his  duty,  as  guardian  aforesaid.'' 

It  appeared  by  the  certificate  of  the  clerk  of  the  Orphans'  Court 
in  Pennsylvania,  that  the  api)el1ee  was  not  required  to  give  security 
for  the  performance  of  the  trust  confided  to  him  by  that  Court. 

The  Orphans'  Court  decreed  that  the  guardianship  ot  the  persons 
and  estate  of  the  said  Henry,  Michael,  John  and  George  Marck, 
granted  by  this  Court  to  the  said  George  Kraft,  on  the  17th  of 
Angust,  1829,  be,  and  the  same  is  hereby  revoked,  inasmuch  as  the 
said  Henry,  Michael,  John  and  George  Maix^k  had  a  guardian  living 
at  that  time  who  was  regularly  appointed  in  York  County,  State  of 
Pennsylvania,  where  both  the  guardian  and  the  said  minors  resided 
at  the  time  of  such  appointment. 

From  this  decree  the  appellant  appealed  to  this  Court. 

The  cause  was  submitted  on  notes  to  Eable,  Mabtin,  Stephen, 
Abcheb,  and  Dobset,  JJ. 

Mayer,  for  the  appellant.  The  question  in  this  cause  is,  whether 
a  guardian  appointed  in  another  State,  is  authorized  by  virtue  ex- 
dosivelj  of  such  appointment,  to  act  as  guardian  in  this  State  in  re- 
spect of  property  lying  here,  and  under  control  of  our  Orphans' 
Courts?  The  wards  in  this  case  lived,  at  the  time  of  the  q^. 
*gnafdian's  appointment,  in  Pennsylvania,*  the  State  where  ^^^ 
he  was  appointed,  and  continued  to  live  there  when  the  present 
cause  was  instituted  in  the  Orphans'  Court  of  Baltimore  County. 
Oar  testamentary  system,  1798,  ch.  101,  sub  ch.  12,  uses  terms  so 
general,  as  necessarily  to  comprehend  the  case  of  wards  abroad 
within  the  exclusive  cognizance  and  appointing  power,  as  to  guar- 
dianship, of  the  Orphans'  Court,  as  concerns  all  property,  the  admin- 
istration of  which  has  been  taken  by  such  Orphans'  Court.  The 
property  in  question  in  this  cause  was  administered  upon  under  let- 
ters from  the  Orphans'  Court  of  Baltimore  County.  It  is  true,  that 
the  clause  of  the  testamentary  system  referred  to,  uses  permissive 
terms :  ^^  shall  hare  power  to  appoinj; "  guardians ;  but  that  phrase 
is  equivalent  to  **  may  appoint " — and  this  latter  has  been  construed 
as  imperative  language  when  used  in  any  statute.  Bond  and  secu- 
rity under  our  original  testamentary  system  as  to  guardians,  was 
not  required,  as  of  course  to  be  given  (see  sub-ch.  12,  sec  3,)  by  any 
gaardian  appointed  by  will,  or  any  natural  guardians,  such  guardians 
are  however  now  required  by  subsequent  Act  to  give  bond  before 
they  can  act;  and  that  was  always  the  ca^e  with  guardians  ap- 
pointed by  the  Court.  (4th  sec.)  In  the  case  before  the  Court,  the 
gaardian  had  not  even  given  bond  in  Pennsylvania,  as  the  record 
shows. 
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Although  the  law  of  the  doiuicil  of »  decedent  is  allowed  to  r«giil&t« 
tbe  distribution  of  bis  personal  estate,  aa  conceros  the  question,  who 
are  the  persons  to  be  the  distributees  j  yet  tbat  estate  is  under  the 
protection  nnd  coguizance  of  the  forum  of  the  tec  m  aitec,  and  subject 
to  the  local  regulations  aa  regards  the  administi-ation  and  care  of  it 
in  reference  to  creditors,  nnd  to  all  ultimately  entitled  to  it.  The 
jurisdiction  of  thelocid  tribunals  onco  having  attached  by  adininis- 
tration,  as  in  this  case,  cannot,  for  tbe  purposes  of  pmtection  be 
considered  as  terminated,  until  tbe  property  be  finally  deliveit-'d  to 
some  aid  juris  proprietor.  The  subjection  of  all  personal,  as  well  ae 
real  estate,  to  the  care  of  tbe  local  legislation  and  local  tribunaU, 
„_  _    "  is  the  tbnndation  of  the  asserted  control  over  it  for  creditors, 

"*'  and  for  all  others  concerned  who  are  not  of  themselves  enabled 
to  take  and  dispose  of  it.  This  power  of  the  local  jurisdiction  seems 
to  be  sanctioned  by  the  decision  in  5  Peters  S,  C.  Rep,  51S. 

The  exclusiveness  of  the  local  jurisdiction  is  the  ground  of  our 
principle,  that  a  foreign  administrator  has  no  rights  over  personalty 
in  our  State;  and  Chancellor  Kent  has  considered  tbe  case  of  a 
foreign  guardian,  as  stnnding  on  the  same  reason — for  he  has  decided 
(1  John.  Ch.  R.  153,}  that  a  guardian  appointed  in  another  State, 
has  no  power  whatsoever  in  the  State  whera  the  property  lies,  or  the 
claim  of  bis  ward  is  to  be  asserted,  In  that  decision  our  view  is 
clearly  and  absolutely  sustained ;  and  we  rely  on  it  and  the  cases 
which  are  cited  there,  to  show  tbat  the  Orphans'  Court  here  erred. 
These  coses  and  the  general  views  we  have  taken,  we  think,  would 
demonstrate  the  incorrectness  of  the  Court's  opinion  below ;  but  our 
Act  of  the  Asnembty  refen'ed  to,  seems  to  fix  the  law  in  our  favor, 
in  terms  too  strict  and  unequivocal  to  allow  any  doubt. 

Frick,  for  the  ap|)ellee.  In  this  case  it  is  contended  for  the  ap- 
pellee, that  the  Orphans'  Court  of  Baltimore  County  acted  correctly 
in  revoking  the  appointment  of  appellant,  as  guardian  for  the  reasons 
'  stated  in  their  decree ;  and  that  decree  is  consistent  with  tbe 
"""   Qieauing  and  policy  of  our  testamentary  system. 

It  is  denied  by  tbe  appellee,  that  the  terms  of  the  Act  of  179S,  ch. 
lUl,  Bub-ch.  12,  are  in  words  so  general,  as  necessarily  to  comprehend 
tbe  case  of  wards  abroad — for,  in  the  2d  sec.  of  the  sub-ch.  power  is 
given  *'to  call  or  have  brought  before  them,  any  orphans,  as  afore- 
said, for  the  purpose  of  appointing  a  guardian;"  and  this  section 
certainly  cannot  contemplate  to  carry  this  power  into  another  State. 

Tbe  whole  of  this  sub-chapter  hath  reference  to  the  custody  of  the 
infant's  peraou,  with  reference  to  his  maintenance  and  education  out 
of  his  property;  and  is  part  of  tbat  curative  system  which  every 
State,  as  parerui  pairia,  exercises  over  its  minors  and  orphans.  That 
duty  in  this  case  is  incumbent  on  the  State  of  Pennsylvania,  not 
upon  us.  On  the  application  of  the  infants  and  widow,  the  appellee 
bas  been  rightfully  constituted  guardian  of  their  persons  and  estates, 
by  and  in  Pennsylvania,  where,  it  is  not  an  overstrained  presumption 
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to  suppose,  tbeir  interests  and  the  bulk  of  their  property  are  concen- 
trated. 

Bat,  conceding  that  there  is  property  in  this  State,  (although  it 
ap[)ears  by  the  record,  that  the  whole  of  the  testator's  estate  was 
delivered  to  the  widow,  and  that  she  removed  to,  and  died  in  another 
State;)  and  that  the  Gonrt  ought  to  have  sustained  the  claims  of  the 
appellant;  conceding  this,  would  not  his  appointment  here  confer 
upon  him  the  custody  of  the  infant  wards,  requiring  him  to  bring 
them  into  this  State,  and  thus  invite  a  conflict  of  jurisdiction  with 
the  tribunals  of  anotlier  State,  who  have  delegated  that  parental 
authority  to  the  appellee?  What  is  the  possession  of  the  property 
unaccompanied  with  the  custody  of  the  ward  f  Can  such  a  thing 
have  been  in  the  contemplation  of  the  framers  of  our  testamentary 
Acts!  Much  less  the  idea  of  two  conflicting  claimants  contesting, 
UDder  the  authority  of  independent  Courts,  the  right  to  the  pos* 
session  of  the  ward.  Who,  of  the  two  guardians,  is  responsible  for 
the  leading  intent  of  the  law,  the  mainteinance  and  education  of 
the  ward       Is  it  not  agnum  committere  lupis  f 

It  cannot  therefore  be,  that  the  Act  of  Assembly  referred  to,  ever 
coDtemplated  to  separate  the  possession  of  the  infant's  property  from 
the  custody  of  the  infant — and  the  reasoning,  from  the  inile  laid  down 
10  the  case  cited  by  appellant,  (1  Johns,  Chancery^  1^6>)  '^that  letters 
testamentary  give  no  authority  abroad,"  does  not  apply ;  because 
administration  has  particular  reference  to  the  collection  and  custody 
of  the  property  alone ;  and  is  unlike,  in  this  respect,  to  guardianship 
that  takes  up  that  property,  together  with,  and  inseparable  from  the 
custody  of  the  infant,  when  the  functions  of  the  administrator  have 
ceased. 

•  Abcheb,  J.,  delivered  the  opinion  of  the  Court.  Adminis-  q^^ 
tration  on  the  estate  of  Michael  Marck  having  been  granted  in  ••^^ 
Baltimore  County,  the  Orphans'  Court  of  that  county  had  express 
}H)wer  conferred  upon  it  to  appoint  a  guardian  to  his  infant  children, 
and  the  legality,  and  consequent  regularity  of  this  appointment  could, 
in  DO  manner,  be  afiected  by  the  fact,  that  a  guardian  for  these  chil- 
dren had  been  appointed  by  the  Orphans'  Court  of  York  County,  in 
the  State  of  Pennsylvania.  For  the  appointment  of  a  guardian 
granted  in  a  foreign  State  can  have  no  extra-territorial  operation, 
so  as  to  oust  our  Courts  of  their  jurisdiction  over  the  property  of 
infants. 

This  appears  long  to  have  been  the  doctrine  in  England,  with  re- 
gard to  executors  and  administrators,  who,  deriving  their  powers 
from  foreign  tribunals,  had  not  only  no  power  to  supersede  those  ap- 
pointed to  the  administration  of  the  estate  by  the  domestic  forum, 
but  had  not  even  the  power  to  sue  for  and  recover  rights  and  credits 
of  their  testator  or  intestate. 
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Chancellor  Kent,  in  1  Johns.  Ck,  166.  refused  to  decree  payment  of 
a  legac;  to  a  guardiati  appointed  by  the  Conrta  oJ'  Peonaylvania,  and 
declared  the  neceasity  of  an  appointment  of  a  gnardian  in  New  York, 
before  tbe  legacy  conid  be  paid,  and  expressed  his  opinion,  that  the 
same  mle  should  govern  the  case  of  guardians,  as  was  applicable  to 
executors  and  administrators. 

It  i»  said  in  Tourtor  vs.  Thower,  3  P.  Wms.  369,  that  our  Conrts 
take  no  notice  of  what  is  done  iu  the  Spiritual  Courts  beyond  sea.  If 
^  .  ^  it  be  true,  that  foreign  guardians  could  not,  *  qua  such,  sue  in 
**'*■*  our  Courts,  (and  that  persons  coming  in  en  autre  droit,  under 
the  appointment  of  foreign  laws,  cannot  sue,  would  seem  to  be  set- 
tled ;  i  Coicen,  529,  note ;)  to  consider,  under  such  ci  ream  stances,  the 
foreign  guardiaa  the  only  person  who  coold  rightfully  administer  his 
ward's  property,  would  be  to  render  siiuh  foreign  guardians  utterly 
powerless  to  perform  his  trnsts.  For.  although  the  only  legal  guar 
dian,  he  could  recover  nothing. 

It  seems  to  us  that,  that  the  Legislati^re  has  placed  all  the  per 
sonal  property  of  the  wards  within  the  limits  of  the  jurisdiction  of 
the  Orphans'  Court  granting  letters,  under  the  peculiar  protection  of 
our  laws.  It  is  to  be  managed  and  governed  by  them,  and  protected 
by  all  those  t'ules  which  have  been  so  carefully  prescribed  for  its 
preservation.  To  give  a  sanction  to  the  i'oreign  appointment  of  a 
gnardian,  in  its  consequences,  would  subject  it  to  different  rules  iwd 
regulations  never  anticipated  by  the  Legislature. 

Thus  our  law  imperatively  requires,  that  every  guardian  appointed 
by  the  Court  should  give  bond  with  security;  whereas,  should  tbe 
guardian  in  Pennsylvania  be  entitled,  he  has  given  do  security. 

But  it  is  sup[>osed,  that  the  determination  which  would  give  validity 
to  the  guardian's  appointment,  made  by  our  Courts,  when,  at  tbe 
same  time  there  existed  a  gnardian  appointed  by  a  foreign  power, 
would  produce  a  conflict  of  jurisdictions  prejudicial  to  the  interests 
of  the  minor.  But  it  cannot  be  perceived  in  what  manner  this  result 
is  to  be  produced.  The  control  of  the  person  of  the  ward  being  with 
the  foreign  jurisdiction,  cannot  be  disturbed  by  tbe  guardian  here; 
on  the  other  hand,  the  foreign  guardian  cannot  interfere  with  the 
management  and  control,  by  the  domestic  guardian,  of  the  ward's 
property.  It  is  true,  the  domestic  guardian  is  bound  to  pay  for  tbe 
maintenance  and  education  of  the  ward,  and  the  foreign  guardiaa 
can  always  enforce  the  t'ulQlment  of  this  requisition  by  an  applicatiou 
to  the  proper  tribunal.  The  obligation  of  the  domestic  guardian,  it 
is  scarcely  necessary  to  say,  to  pay  for  the  •  maintenance  and 
•»'•••  education  of  the  ward,  out  of  tbe  property  under  his  control, 
is  precisely  the  same  whether  the  ward  reside  here,  or  within  a  foreign 
jurisdiction.  It  is  true,  that  in  all  cases  of  wards  within  our  jaris- 
dictiou,  the  gnardian  acts  both  the  part  of  a  tutor  and  curator,  and 
as  such  takes  custody  of  the  person  and  property  of  his  ward.  But, 
as  the  Act  of  1798  contemplated  a  guardianship  in  all  cases  where 
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the  property  was  administered  upon  here,  there  may  be  cases  in 
which  the  gaardian  would  only  act  as  a  trustee  of  the  property ; 
applying  it,  to  be  sure,  for  the  support  of  the  infant,  without  however 
his  having  the  immediate  care  and  custody  of  his  person.  And  the 
case  before  us  appears  to  be  one  of  that  description. 

Decree  reversed. 


Henby  O.  Davis  vs.  Luke  Griffith. 

hi  an  action  upon  the  case  for  publishing  a  libel  in  which  plaintiff  waa 
charged  with  being  ^'a  degraded  scoundrel,  liar  and  blackguard*/'  the 
defendant  may  proTe  in  mitigation  of  damages,  under  the  general  issue 
plea,  that  the  plaintiff,  shortly  prior  to  the  publication  of  the  libel  com- 
plained of,  charged  the  defendant  with  being  guilty  of  false  swearing 
in  a  certain  cause  in  which  the  defendant  had  been  examined  as  a  wit- 
ness, (a) 

Appeal,  from  Harford  (bounty  Court.  This  was  an  action  upon 
the  case  for  slander.  The  declaration,  with  the  necessary  innuendoes,, 
charged  the  defendant  (the  now  appellant,  with  publishing  of,  and 
concerning  the  plaintiff,  (now  appellee,)  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  viz.  ^*A  card.  There  having  been 
enoDeous  charges  made  against  me  by  Luke  Griffith,  and  first  called 
on  by  me,  he  promised  satisfaction  by  saying  he  would  meet  me  at 
any  place.  The  iirst  appointment  having  been  frustrated,  I  called 
on  him  for  a  second,  and  he  refused,  saying  he  did  not  wish  to  have 
any  communication  with  me,  (which  message  was  delivered  by  a 
lady  *  at  the  door,)  after  having  discovered  I  had  certificates  q  ^  ^ 
to  prove  what  he  stated  to  be  false.  Kow,  as  he  has  shunned  *'^**' 
the  rules  that  govern  all  honorable  society,  by  refusing  such  satisfac- 
tion as  one  crentleman  should  give  another,  I  openly  and  candidly 
avow  him  a  paltry,  infamous,  scandalous,  and  degraded  scoundrel,  a 
liar  and  a  blackguard.  The  above,  from  the  most  scrutinizing  con- 
straction  that  can  be  placed  on  it,  is  a  pledge  of  my  future  conduct." 

The  defendant  pleaded  not  guilty,  upon  which  issue  was  joined. 

1.  At  the  trial  the  plaintiff  offered  in  eivideuce  the  card  set  forth 
in  the  declaration,  dated  the  1st  of  May,  1825,  signed  by  the  defend- 
ant; and  proved  that  copies  of  the  same  were  set  up  in  different  pub- 
lic places  in  Harford  connty,  one  of  them  by  the  defendant  in  per- 
son, prior  to  bringing  this  action  -,  and  there  rested  his  cause. 

The  defendant  then  asked  a  witness  produced  by  him,  for  the  pur- 
pose of  mitigating  the  damages  in  this  action,  whether  or  not  the 
plaintiff,  shortly  prior  to  the  publication  of  the  papers  given  in  evi- 
dence by  the  plaintiff,  did  charge  the  defendant  with  being  guilty  of 

(a)  Approved  in  Botdar  ts.  BeU,  1  Md.  180. 
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false  swearing  in  a  case  in  Harford  Coanty  Coart,  in  wbicb  the  ie- 
I'endaiit  had  been  examined  as  witness.  To  which  question,  for  the 
parpose  nforesaid,  the  [ilaintiff  objected.  And  the  Court,  [ABCHEB, 
G.  J.,  and  Hanson,  A.  J.]  being  opposed  in  opinion  on  such  objec- 
tion, refused  to  permit  the  answer  of  the  witness  to  go  to  the  Jurj. 
The  defendant  excepted. 

2.  The  defendant  again,  lor  the  purpose  of  mitigating  the  dama- 
ges in  this  cause,  proposed  and  oflered  to  prove,  that  on  the  —  of 
March,  1825,  the  ileleudaiit  wns  examined  as  a  witness  on  behalf  of 
Elijah  Davis,  in  a  suit  by  him  against  the  present  plaintiff,  in  which 
there  was  a  verdict  against  the  present  plaintiff;  and,  to  prove  that 
the  defendant  was  so  examined,  ottered  the  record  and  proceedings 
of  the  said  cause ;  and  then  also  offered  to  prove,  that  immediately 
alter  the  said  tiial,  the  plaintiff  charged  the  defendant  with  false 
swearingas  witness  in  theaforesaid  trial.  Which  charge  *  the 
defendant  also  offered  evidence  to  prove  was  untrue.  The  de- 
fendant further  offered  to  prove  by  George  W.  Hall,  a  competent  wit- 
ness, that  he,  the  witness,  was  present  at  several  convereations  be- 
tween the  plaintiff  and  other  persons  in  relation  to  the  testimony  of  the 
defendant  in  the  trial  afoi-esaid,  in  which  it  was,  according  to  the  im- 
pressions and  belief  of  the  witness,  in  substance  stated  by  soch  other 
persons,  and  not  contradicted  by  the  plaintiff  then  present,  that  the 
publication  and  libel  of  the  plaintifl'  by  the  defendant  was  caused  by 
the  charge  aforesaid,  made  by  the  plaintiff  against  the  defendant. 
To  all  which  testimony,  and  any  part  of  it,  so  offered  on  the  part  of 
the  defendant,  the  plaintiff  objected  as  inadmissible  testimony  to  re- 
duce the  damages  claimed  in  this  action.  And  the  Court  being 
divided  inopiniouon  the  admissibility  of  the  testimony,  on  the  prayer 
of  the  plaintiff,  refused  to  let  such  testimony  go  to  the  jury  for  the  pur- 
pose aforesaid.  The  defendant  excepted.  And  the  verdict  aud 
judgment  being  against  him,  be  appealed  to  this  Court. 

The  cause  was  argued  before  BUCHAKAN,C.  J.,  Eaele,  Stephen, 
and  DOESEY,  JJ. 

Gill,  for  the  appellant.  The  question  is  whether  the  conduct  of 
the  plaintiff,  provoking  the  libel,  could  not  be  given  in  evidence  ia 
mitigation  of  damages.  It  may  be  admitted  that  part  of  the  evi- 
dence offered  in  the  second  exception  was  not  admissible,  yet,  if  any 
part  was  admissible,  that  part  ought  to  have  gone  to  the  jury,  and 
the  Court  was  wrong  in  rejecting  the  whole.  A  part  of  the  evidence 
was,  the  plaintiff  himself  admitted,  that  he  had  provoked  the  libel, 
aud  that  part  was  clearly  admissible.  He  referred  to  3  Stark.  Et. 
14C0;  Foot\s.  Tracep,  1  Johns.  46,  52;  Bodwell  vs.  Swan,  3  iHd: 
Rep.  376 ;  Fadiiock  vs.  Salisbury,  2  Coicen,  811 ;  Ross  vs.  Tapkam,  14 
Mass.  275 ;  Alderman  vs.  French,  1  Pick,  Rep.  1. 
•  No  counsel  argued  for  the  api)ellee. 
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The  CouET  OF  Appeals  reversed  the  jadgment  of  the  County 
Court,  opon  both  exceptions,  and  sent  the  record  back,  with  a  proce- 
dendo. Judgment  reversed j  and  procedendo  awarded. 


Henry  Shafeb  vs,  Oebabd  Stonebbakeb. — June,  1832. 

It  ii  a  grave  question,  whether  by  the  Act  of  1768,  ch.  28,  the  Legislature 
did  not  intend  to  interdict,  altogether,  the  use  of  special  demurrers;  but 
the  practice  of  sustaining  them  by  every  judicial  tribunal  in  the  State 
has  engrafted  upon  that  Act,  an  interpretation,  which  nothing  but 
another  Act  of  Assembly  can  change,  (a) 

When  matter  of  record  is  pleaded,  the  omission  to  insert,  prout  patet  per 
reeordum^  is  a  fatal  defect,  if  assigned  as  cause  of  special  demurrer;  and 
there  is  no  difference  in  this  respect,  between  records  o^  the  same,  and 
those  of  any  other  Court,  (b) 

Where  matters  of  fact  as  well  as  of  record  are  averred  in  a  plea,  the  con- 
clusion should  be  by  a  general  verification,  and  not  with  a  verification 
by  the  record. 

A  defendant  may  plead  in  bar  at  the  same  time,  a  judgment  in  a  prior  action 
by  way  of  estoppel,  and  the  general  issue.  These  are  not  inconsistent 
nor  incompatible  pleas. 

6.  on  the  8d  November,  1829,  brought  an  action  upon  the  case  against  S.  for 
an  injury  to  his  mill,  by  backing  water  upon  it  from  a  mill-dam  below. 
He  claimed  damages  from  the  10th  September,  1827,  to  the  time  of  the 
impetration  of  his  writ.  S.  pleaded  in  bar  a  verdict  and  judgment  in 
his  favor,  in  a  prior  action  brought  by  G.  against  him,  on  the  9th  No- 
vember, 1827,  for  an  injury  of  precisely  the  same  character,  committed 
upon  the  1st  June,  1822.  Among  other  allegations,  the  plaintiff  averred 
in  both  suits,  that  the  defendant  had  raised  and  increased  the  height  of 
his  mill-dam  or  tightened  it,  whereby  the  water-course  was  obstructed, 
&c.  and  the  plea  in  this  action,  after  setting  forth  the  proceedings  in  the 
first  cause,  prayed  judgment  if  the  plaintiff  ought  to  be  admitted 
against  the  first  verdict  and  judgment,  to  say  that  the  defendant  had  so 
raised  his  dam,  &c.  The  first  action  was  tried  upon  the  plea  of  not 
guilty.  Upon  demurrer  to  this  plea,  it  was  held,  that  no  matter  of  fact 
or  of  right  appearing  under  the  circumstances  to  have  been  distinctly 
put  in  issue  in  the  first  suit,  the  finding  *  of  the  jury  and  judg-  q^^ 
ment  of  the  Court,  formed  no  estoppel  to  a  recovery  in  the  sub-  ••^tl 
8e<iuent  action,  (c) 

(a)  Cited  in  Baltimore  vs.  State,  15  Md.  458,  as  to  effect  of  a  contempora- 
n«ouB  construction  of  a  statute.  Bev.  Code,  Art.  64,  sec.  67,  enacts  that  no 
special  demurrer  shall  be  allowed  in  any  civil  case. 

(b)  Cited  in  State  vs.  Mayugh,  13  Md.  878. 

(e)  In  Whttehurst  vs.  Rogers,  38  Md.  515,  517,  it  is  said  that  the  Court,  in 
tbe  case  in  the  text,  was  considering  the  legal  sufficiency  of  the  defendant's 
plea  of  a  former  verdict  and  judgment  between  the  same  parties,  as  an  estops 
M  to  which  a  special  demurrer  was  filed,  and  they  held  it  defective  in  form 
tot  want  of  the  conclusive  prout  patet  per  recordum;  and  that  the  decision  in 
^tie  text,  while  affirming  that  the  verdict  and  judgment  are  conclusive  if  the 
issue  involved  the  same  points  and  their  identity  is  established,  ^^  decides 
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The  rule  by  which  the  eufficieacT  of  a  plea  of  a  prior  judKmeQt  by  waj  ot 
estoppel  is  to  b«  tested,  is,  does  it  plainly  appear  that  the  fact  or  right 
relied  on  as  a  bar.  was  distinctly  put  in  jseue,  and  foand  by  the  jnry.  in 
a  former  suit  between  the  same  parties. 

The  plea  of  not  guilty  in  an  action  upon  the  case,  puts  in  issue  not  only 
every  material  fact  contained  in  the  declBration.  but  every  defence 
admissible  in  evidence  under  such  plea,  of  which  the  defendant  ahonld 
ofFer  testimony. 

Under  such  a  plea  the  defendant  may  give  in  evidence  a  release— satisfac- 
tion— an  award — a  license  to  do  the  act  complained  of — any  jastiflcation 
or  excuse,  or  whatever  in  equity  and  conscience,  according  to  the  exist- 
ing ciroamstances,  precludes  the  plaintiff  from  recovering. 

It  is  a  general  rule,  that  the  verdict  and  judgment  upon  the  merits  in  s 
former  suit,  is,  in  a  subsequent  action,  between  the  same  parties,  where 
the  cause  of  action,  damages,  or  demand  are  identically  the  same,  con- 
clusive ^^ainst  the  plaintiff's  right  to  recover,  whether  pleaded  in  bar, 
or  given  iif  evidence  under  the  general  issue,  where  such  evidence  is 
legally  admissible;  and  that  such  prior  verdict  and  judgment  need  not 
be  pleaded  by  way  of  estoppel,  (d) 

that  the  record  per  ge,  pleaded  aa  an  eatoppel,  is  not  sufficient  to  show  whit 
was  in  issue  so  as  to  conclude  the  plaintiff.  The  direct  question  before  the 
Court  was  the  sufficiency  of  the  plea  upon  demurrer.  If  the  plea  had  been 
good,  the  demurrer  would  have  brought  up  the  question,  what  point  had 
been  decided  in  the  former  suit,  as  appeared  by  the  record,  which  would 
have  been  tried  by  the  Court  and  not  by  the  jury.  It  was  necessary  there- 
fore to  operate  as  an  estoppel  in  law  Chat  the  record  should  show  what  qnec- 
tions  were  adjudicated  and  determined.'^ 

(d)  Approved  in  Beall  vs.  Pearre.  12  Md.  SftT);  Whitehurst  vs.  Rogers,  38 
Md.  SIS:  Ootnes  vs.  Hennen.  24  Howard,  579.  The  jury  are  to  inquire  under 
the  plea  of  former  recovery,  or  res  adjudicata,  whether  the  right  asserted, 
or  the  wrong  complained  of,  is  virtually  the  same  as  that  involved  in  the 
first  tuil.  This  identity  is  determined  by  parol  proof  as  well  as  by  the 
pleadings.  Whitehunt  vs.  Rogers,  mtpra.  If  a  party  has  a  choice  between 
two  actions  upon  the  same  demand,  and  he  selects  one  which  is  decided  by 
a  competent  tribunal,  either  for  or  against  him.  he  will  not,  as  a  general 
rule,  be  permitted  to  resort  to  the  other.  Walsh  vs.  Canal  Co.  59  Md.  433. 
In  Aurora  Citj/  vs.  West,  7  Wallace,  100,  it  is  said  that  much  doubt  and  per- 
haps uncertainty  exist  in  judicial  decisions  as  to  the  limits,  in  certain  cases, 
within  which  the  conclusive  effect  of  a  judgment  is  confined  by  law,  as  ex- 
pressed in  the  maxim  iiemo  debet  bis  vexari  pro  una  et  eadem  atusa,  and  aUo 
as  to  the  manner  in  which  the  former  judRment  in  that  class  of  cases  should 
be  taken  advantage  of  by  the  party.  In  Russell  vs.  Place,  94  U.  S.  608.  the 
Court  said  that  "it  is  undoubtedly  settled  law.  that  a  judgment  of  a  Court 
of  competent  jurisdiction,  upon  a  question  directly  involved  in  one  suit,  is 
conclusive  as  to  that  question  in  another  suit  between  the  same  parties.  Bat 
to  this  operation  of  the  judgment  it  must  appear,  either  upon  the  face  of 
the  record,  or  \>e  shown  by  extrinsic  evidence,  that  the  precise  question  «U 
raised  and  determined  in  the  former  suit.  If  there  \m  any  uncertainty  on 
this  head  in  the  record, — as  for  example,  if  it  appear  that  several  distinot 
matters  may  have  been  litigated,  upon  one  or  more  of  which  the  judgment 
may  have  passed,  without  indicating  which  of  them  was  thns  litigated,  and 
upon  which  the  judgment  was  rendered. — the  whole  subject-ioatter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention,  unless  thisuncertaint; 
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Appeal  from  Washington  County  Court.  This  was  an  action  on 
the  case,  instituted  by  the  appellee,  against  the  appellant,  3d  No- 
vember, 1829.  The  declaration  averred,  that  whereas  the  said  Gerard, 
on  the  10th  September,  1827,  and  long  before,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  lawfully  seized  and  possessed 
of  a  certain  close,  on  which  is  erected  a  mill  for  the  sawing  of  timber, 
and  carding  of  wool,  with  the  appurtenances  situate,  &c.  and  in  which 
said  mill  and  close,  he  the  said  Gerard,  during  all  the  time  aforesaid, 
used,  &c.  the  trade,  and  employment  of  sawing  timber,  and  carding 
wool,  to  wit,  at,  &c.  and  whereas  a  certain  water-courae  from  time 
immemorial  until  the  time  of  committing  the  grievances  hereinafter 
next  mentioned,  did  run  and  flow,  and  was  accustomed  to  run  and 
flow,  and  at  the  time  of  committing  the  grievances  hereinafter  next 
mentioned,  and  from  thence  hitherto,  of  right  ought  to  have  run 
and  flowed,  from  and  below  the  said  mill  and  close  of  the  said 
Gerard,  in  its  ancient  channel,  and  at  the  natural  and  ancient 
height  of  •  the  stream.  And  whereas  until  the  commit-  ^m^^ 
ting  of  the  grievances  hereinafter  mentioned,  the  said  mill  •'^  ■ 
was  unimpeded  in  its  operations  by  backwater,  or  any  manner  of 
artificial  flooding  of  said  stream  below  the  said  mill,  to  the  great  ben- 
efit and  advantage  of  the  said  Gerard.  Yet  the  said  Henry  well  know- 
ing the  premises,  but  contriving,  &c.  wholly  to  deprive  the  said 
Gerard  of  the  use,  &c.  of  the  said  mill,  and  close,  and  to  hurt,  &c.  the 
said  Gerard,  in  his  possession  of  said  mill,  and  his  seizin  of  the  said 
close,  with  the  appurtenances;  whilst  the  said  Gerard  was  so  pos- 
sessed and  seized,  to  wit,  on  the  said  10th  September,  1827,  wrong- 
fallj  increased  the  height  of  a  certain  dam  of  him  the  said  Henry, 
sitoate  below  the  mill  of  the  said  Gerard  on  the  same  stream,  to  wit : 
iu  the  county  aforesaid,  and  with  stone  and  earth,  &c.,  raised  and 
dose  stopped  the  said  dam,  and  unjustly  kept  and  continued  the  said 
dam,  so  raised,  &c.  for  a  long  time,  to  wit,  from  thence  hitherto,  an& 
thereby  during  all  that  time,  wrongfully  and  unjustly  raised,  ob- 
structed, and  stopped  the  said  water  from  running  in  its  accustomed 
channel,  from,  and  below  the  said  millof  the  said  Gerard,  and  thereby 
wrongfully  and  injuriously  raised  the  water  in  the  said  water-course, 
at  the  mill  of  the  said  Gerard,  and  upon  the  sheeting,  and  under  the 
wheel  of  the  same,  above  the  ancient  and  accustomed  height  of  the 
stream,  and  flooded  the  wheel  of  the  said  mill  with  backwater,  to  wit, 
on,  &c.  at,  &c.  By  means  whereof  the  operation  of  the  said  mill  was 
impeded  and  stopped,  and  the  said  Gerard  lost,  and  was  deprived  of 


be  removed  by  extrinsic  eyidence  showing  the  precise  point  involved  and 
determined.  To  apply  the  judgment  and  give  effect  to  the  adjudication 
actually  made,  when  the  record  leaves  the  matter  in  doubt,  such  evidence 
is  admissible. "'  A  decree  dismissing  a  bill  tcithout  prejudice^  is  not  a  bar  to 
a  sabsequent  suit  for  the  same  cause  of  action.  County  of  Mobile  vs.  Kim- 
baU,  103  U.  S.  691.  See  also  Offutt  vs.  Offutt,  2  H.  &  G.  133;  Oarrott  vs. 
Johnson,  11  G.  &  J.  173. 
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the  U8«,  &c.  of  his  said  mil)  aud  dose,  and  the  same  during  all  that 
time  hath  beeu  of  no  use,  &c.  to  the  said  Gerard,  on  account  of  tbe 
backwater  ander  the  wheel,  occasioned  by  the  premises  aforesaid,  to 
wit,  at  tbe  county  aforesaid. 

The  second  count  char(;ed, — and  whereas  also  the  said  Gerard,  od, 
&e.  at,  &c.  and  long  before  was,  and  from  thence  hitherto  bath  beeu, 
and  still  is,  lawfully  possessed  of  a  certain  mill  used  for  the  sawing 
of  timber,  with  the  appnrtenaoces,  situate,  &c.  in  which  said  mill,  he 
the  said  •  Gerard,  during  all  the  time  afoi-esaid,  used,  &c.  the 
trade,  &c.  of  sawing  timber,  and  carding  wool,  to  wit,  at  the 
county  aforesaid ;  and  whereas  a  certain  water-course  from  time  im- 
memorial, until  the  time  of  the  committing  the  grievances  berein- 
after  mentioned,  did  run  and  flow,  and  was  accustomed  to  run  and 
flow,  and  at  the  time  of  committing  of  tbe  grievances  hereiDAfter 
next  mentioned,  ought  of  right  to  have  rnn  and  flowed,  from  the 
upper  side  of  a  certain  close  of  the  said  Gerard,  unto,  and  from  the 
said  mill  of  the  said  Gerard,  nninterniptedly,  for  the  supplying  of 
the  said  mill  with  water,  and  for  the  driving  and  working  of  the  said 
mill ;  and  whereas  tbe  said  Henry  had  erected  a  dam  across  the  said 
stream,  below  the  mill  of  the  said  Gerard,  situate,  &c.  and  until  tbe 
committing  of  the  grievances  hereinafter  next  mentioned,  the  said 
Henry  had  left  certain  openings  in  his  said  dam,  through  which  the 
wat«r  of  the  said  stream  flowed  freely,  and  was  accustomed  from  time 
immemorial  to  pass  freely ;  by  means  of  which  openings  the  water 
above  the  said  dam,  in  the  said  stream  was  kept  at  its  usual  and 
ancient  height  and  state,  yet  the  said  Henry  well  knowing,  &c.  but  con- 
triving, &c.  to  hart  and  injure,  &c.  the  said  Gerard,  in  the  possession  of 
hie  said  miU  with  the  appurtenances,  to  wit :  on,  &c.  at,  &c.  wrong- 
fully and  unjustly  shut  up,  stopped  and  closed  the  said  openings,  in 
the  said  dam  of  him  the  said  Henry,  by  means  whereof,  the  said 
stream  became  swollen,  and  dam  backed  upou  the  sheeting  of  tbe 
said  Gerard,  and  the  water  of  the  said  stream  through  the  close,  and 
from,  and  below  the  mill  of  the  said  Gerard  became  impeded,  and 
dammed  above  its  ancient  height  and  accustomed  level;  by  means 
whereof,  the  said  Gerard  could  not  have  the  force  of  the  said  water 
for  working  his  said  mill,  as  before  the  grievance  complained  of,  and 
tbe  said  mill  has  by  reason  of  tbe  premises  been  all  the  time  afore- 
said of  no  use,  &c.  to  the  said  Gerard ;  and  the  said  Gei-ard  has,  dur- 
ing all  that  time  lost  the  benefit,  &c.  of  the  same,  and  is  greatly  daio- 
uifled  in  his  possession  thereof,  and  in  his  trade  and  business,  to  wit. 
at,  &c.  wherefore  the  said  Gerard  bath  sustained  damages,  &c. 

'  The  defendant  pleaded, 
••'*"  1st.  "That  he,  the  said  Gerard,  ought  not  to  be  permitted 
to  say  or  allege,  that  he,  the  said  defendant,  increased  the  height  of 
his  said  dam,  or  close  stopped  and  flghteued  his  said  dam,  whereby 
be  obstructed  tbe  water  of  tbe  said  stream,  and  caused  it  to  rise 
above  its  ancient,  and  accustomed  height,  and  to  flow  back  upon 
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the  said  wheel,  and  sheeting  of  the  said  plaintiff,  at  the  mill  of  the 
said  plaintiff,  to  the  damage  of  the  said  plaintiff,  because  he  saith, 
that  heretofore,  to  wit,  on  the  said  9th  November,  1827,  be  the  said 
plaintiff  saed  oat  of  Washington  Connty  Gonrt,  here,  a  certain  writ 
of  trespass,  on  the  case  against  him  the  said  defendant,  and  after- 
wards at  November  Term  of  the  said  Court,  on  the  third  Monday  of 
November,  1828,  he  the  said  plaintiff  declared  against  him  the  said 
defendant,  here  in  the  said  Court,  that  whereas  the  said  plaintiff,  on 
the  Ist  May,  1822 ;"  (here  follows  the  declaration  in  the  first  action, 
in  which  the  injury  to  the  plaintiff  alleged  to  have  been  done,  1st 
Jane,  1822,  is  substantially  the  same  as  in  this,)  and  the  verdict  and 
judgment  on  the  plea  of  not  guilty  is  alleged  to  have  been  for  the 
defendant,  which  said  judgment  is  still  in  force,  and  remains  of 
record  in  this  Court,  &c.  the  plea  then  proceeds,  '^And  the  said 
defendant  in  fact  saith,  that  the  plaintiff'  and  defendant  named  in 
the  record  of  the  said  former  suit,  are  the  same  parties,  as  in  this 
snit,  and  that  the  said  mill  of  the  said  plaintiff',  and  the  said  water- 
coarse  in  the  declaration  in  the  said  former  suit  mentioned,  are  the 
same  miU  of  the  said  plaintiff',  and  the  same  water-course  mentioned 
in  the  said  declaration  of  the  said  plaintiff  in  this  suit,  and  that  the 
dam  of  the  said  defendant,  and  the  raising  and  increasing  the  height 
thereof,  and  the  tightening  thereof,  whereby  the  wsvter  of  the  said 
water-course  was  obstructed,  and  caused  to  rise  above  its  ancient 
and  accustomed  height,  and  to  flow  back  upon  the  wheel  of  the  said 
plaintiff,  mentioned  in  the  said  declaration  of  the  said  plaintiff  in  the 
said  former  suit ;  and  the  dam  of  the  said  defendant,  and  the  raising 
and  increasing  •  the  height  thereof,  and  the  tightening  thereof,  ^  ^^ 
whereby  the  water  of  the  said  water-course  is  obstructed,  and  •'^^ 
is  caosed  to  rise  above  the  ancient  and  accustomed  height  of  the 
said  stream,  and  to  flow  back,  and  to  flood  the  wheel  of  the  said  mill 
of  tbe  said  plaintiff  with  backwater,  now  complained  of,  and  men- 
tioned by  the  said  plaintiff  in  his  said  declaration  in  this  suit,  are 
the  same,  and  not  other  and  different,  and  this  the  said  defendant  is 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said  plaintiff' 
ought  to  be  admitted  against  the  said  verdict  and  judgment,  to  say 
or  allege,  that  he  the  said  Henry  has  raised  and  increased  the  height 
of  his  said  dam,  or  tightened  the  same,  whereby  the  water  of  the 
said  water-course  has  been  obstructed,  and  caused  to  rise  above  the 
ancient  and  accustomed  height  of  the  said  stream,  and  to  flow  back, 
and  flood  the  wheel  of  the  said  plaintiff,  at  his  said  mill,  with  back- 
water, to  the  damage  of  him  the  said  plaintiff. 

2d.  Plea  not  guilty. 

Issue  was  taken  to  the  second  plea,  and  a  special  demurrer  filed  to 
the  first,  for  which  the  following  causes  were  assigned. 

1.  That  there  is  no  prout  patet  per  recordum  set  forth,  or  contained 
in  the  said  plea. 
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2.  That  said  plea  does  not  set  forth,  that  the  said  defeudant  ia 
ready  to  verify  the  satne,  by  the  record  of  the  former  action  men- 
tioned in  the  said  tirst  plea. 

3.  That  the  said  first  plea  is  ancertain  and  insufficient  in  this,  it 
does  not  set  forth,  that  the  .jnry  in  the  said  first  action  gave  a  verdict 
therein. 

4.  That  tlie  said  first  plea  in  nncertain  and  insufficient  in  this,  that 
it  does  not  set  forth,  that  the  judgment  of  the  Court  in  the  said  first 
action  was  given  or  rendered  upon  any  verdict,  or  any  finding  of  the 
jury  therein. 

5.  That  the  said  first  plea  is  uncertain  and  repugnant  in  this,  that 
after  alleging  that  the  said  defendant  had  rightfully  raised  and  in- 
creased the  height  of  bis  said  dam,  it  prays  the  jndgmeut  of  the  said 
nm-a  Court,  if  the  said  plaintifi'  ought  to  he  "  admitted  to  say,  that 
^^'^  the  said  defendant  had  so  raised  or  increased  the  beight  of 
his  said  dam. 

().  Because,  in  and  by  the  two  aforesaid  pleas  of  the  defendant, 
there  is  an  estoppel  pleaded  with  a  traverse,  which  require  different 
modes  of  trial  by  different  tiibuiials. 

The  County  Court  sustained  the  demurrer  to  the  first  plea:  anil 
the  verdict  and  judgment  on  the  second,  being  for  the  plaintiff,  the 
defendant  prosecuted  the  present  api>eal. 

The  cause  was  argued  before  Eable,  Mabtim,  Stephen,  and 
DOHSEY,  J  J. 

Yost  iudAttderson,  for  the  appellant,  contended,  1.  It  was  not 
necessary  to  allege,  prout  patel  per  recordum,  Skinner's  Rep.  520. 
Statute  4  Ann,  eh.  16,  sec.  2,  and  more  especially  is  this  the  case 
nlicn  a  record  of  the  same  Court  is  pleaded.  All  that  can  be  re- 
(juired  in  such  a  case  is,  to  aver  that  it  remains  in  full  force,  becanse 
it  is  there  subject  to  the  inspection  of  the  Court.  6  Com.  Dig.  132; 
Title  Pi  (E.)  129. 

Where  the  plea  is  of  fact,  and  of  record  also,  a  verification  by  the 
record  is  not  necessary  or  proper.  Clerk  vs.  Hoskins,  3  Mod.  79 ;  3 
Saund.  P.  and  Ev.  315;  1  Ckitty  PL  393;  Lgtle  vs.  Lee  and  Ruf/glei,  5 
Johns.  114 ;  Thomas  vs.  Ramsey,  6  J  &.  26 ;  Karthaus  vs.  Owings,  2  G. 
d- ./.  443. 

In  this  case  there  is  a  mixture  of  fact  and  record ;  the  fact  being 
the  identity  of  the  parties,  &e.  upon  which  issues  Inight  have  been 
raised  for  the  jury.  They  insisted  further,  that  special  demurrers 
are  prohibited  in  this  State,  by  the  Act  of  1763,  ch.  23.  Kilty's  Bep. 
245 ;  Perkins  vs.  Perkins,  1  H.  t&  McH.  406. 

On  the  3d  and  4th  causes  of  demurrer  they  referred  to  2  ChittyPl. 
4S3 ;  Outratn  vs.  Morewood,  3  East,  349, 350;  1  Saund.  Rep.  75,  92, 93, 
(note  2.) 

On  the  5th,  to  Stephen  on  PL  379,  and  contended  also  that  the 
objection  is  unfounded  in  fact. 
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*  On  the  6th  cause  of  demurrer  they  cited  1  Ohitty  PL  394,  ^^g^ 
395.  352 

2.  The  plea  is  good  in  substance.  Outram  vs.  Morewood^  3  Eastj 
345;  Strutt  vs.  Bovingdon,  6  JEsp.  58;  1  Stark.  Ev.  198.  199,  {note;)  3 
TftL  308;  ShelUm  vs.  Barbour^  2  Tfiow^.  64,  65;  Preston  vs.  Harvey, 
Hen.  and  Mun.  63-64;  Vooght  vs.  Wtitcfe,  2  -Barn.  an(i  Aid.  662.  It 
is  not  to  be  regarded  as  an  odious  plea,  even  if  pleaded  as  an  estoppel, 
its  tendency  being  to  prevent  litigation,  nor  is  the  greatest  degree  of 
certainty  required  in  framing  it.  1  Chitty  PI.  175;  Bovaston  vs. 
Fayne,  2  H.  Black.  530 ;  King  vs.  Hom^  2  Cowp.  682. 

Price  and  IHxon,  for  the  appellee.  1.  The  plea  is  bad  upon  general 
demurrer — a  verdict  in  a  former  action  cannot  be  final,  and  conclu- 
sive, unless  the  pleadings  in  such  former  action,  reduced  the  contro- 
versy to  a  single  point.  1  Stark.  Ev.  200.  The  issue  in  the  former 
action  was  upon  the  plea  of  not  guilty ;  and  there  are  various  de- 
fences applicable  to  such  a  state  of  the  pleadings,  which  may  have 
defeated  the  plaintiff.  1.  The  jury  may  have  found,  that  the  de- 
fendant did  not  do  the  act  complained  of.  2.  That  he  had  a  right 
to  do  it.  3.  The  plaintiff  may  have  failed  in  proving  an  injury,  &c.; 
and  it  is  impossible  therefore,  to  say  upon  what  precise  ground  the 
verdict  in  that  case  was  founded.  Standish  vs.  Parker,  2  Pick.  Rep. 
20;  1  Serg.  and  Low.  243;  Parker  vs.  Standish,  3  Pick.  288;  7  Pick. 
147.  The  point  was  not  before  the  Court  in  the  case  of  Barn,  and 
Aid.  referred  to  on  the  other  side,  and  what  is  there  said,  conse- 
^aently,  is  obiter.  But  the  want  of  certainty  renders  this  plea  de- 
fective, even  upon  general  demurrer.  Bovaston  and  Payne,  2  H. 
Black.  527;  5  Bac.  Abr.  428;  1  ChiUy  PI.  176;  Archb.  PL  223-4-5, 
238. 

2.  The  plea  is  defective  in  form,  and  bad  on  special  demurrer.  The 
want  of  the  prout  patet  per  recordum,  and  hoc  paratus,  &c.  is  fatal  to 
it,  and  it  is  no  answer  to  say,  that  these  requisites  are  dispensed  with, 
by  the  mixture  of  •  record  and  fact  contained  in  it.  This,  so  q^^q 
far  from  curing  the  defect,  is  itself  an  objection,  as  it  makes  ^^^ 
the  same  plea,  present  matter  to  be  tried  by  different  tribunals,  the 
Court  and  jury.  Archb.  PL  143,  144, 163,  251,  253 ;  1  Chitty  PL  393, 
512,  513 ;  Stephen  on  PL  434 ;  5  Bac.  Abr.  444,  445. 

In  support  of  the  6th  cause  of  demurrer,  that  an  estoppel  was 
pleaded  with  a  traverse,  thej'  cited  5  Bac.  Abr.  428 ;  Le  Conte  vs. 
Pendleton,  1  Johns.  Cases,  104 ;  Archb.  PL  253. 

They  insisted  that  the  long  and  uninterrupted  use  of  special  de- 
murrers, since  the  Act  of  1763,  had  given  it  a  construction,  which  it 
was  too  late  now  to  shake.  They  had  been  ever  since  the  passage  of 
that  Act,  received  in  all  the  Courts  without  question  or  hesitation.  2 
Harr.  Ent.  297,  591 ;  The  State  vs.  Oreen,  4  jff.  c^  J.  543 ;  1  lb.  373, 
376 ;  Chandler  vs.  The  State,  5  lb.  284. 

DoBSEYy  J.  delivered  the  opinion  of  the  Court.  The  appellants 
have  insisted^  that  the  judgment  of  the  County  Court  should  be  re- 
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versed,  becaase,  sioce  the  Act  of  Assembly  of  1763,  cb.  23,  all  epeotal 
detuurrera,  saj  tbey,  are  prohibited  in  Maryland. 

If  this  Act  of  Assembly  were  now,  for  tbe  first  time,  to  receive  a 
judicial  espositiou,  it  might  be  a  very  grave  question,  whether  it 
were  not  the  intention  of  the  Legislature,  and  whether  that  inten- 
tion is  not  sufficiently  expressed,  to  interdict,  altogether,  the  nse  of 
special  demarrers.  Bat  we  do  not  consider  that  question  as  being 
DOW  open  for  examination.  The  practice  of  sustaining  s)>ecial  de- 
murrers, by  every  judicial  tribunal  in  the  State,  bath  engrafted  npon 
this  Act  of  1T63,  an  interpretation  which  nothing  but  an  Act  of  Ab- 
sembty  can  change. 

Are  the  objections  raised  to  tbe  plea,  by  way  of  spftcial  demurrer, 
well  founded,  is  tbe  next  inquiry  to  be  considered  !  That  when  a 
matter  of  record  is  pleaded,  the  ominsion  to  insert  provt  patet  per 
„  .  reaordum,  is  a  fatal  defect  in  '  the  plea,  if  assigned  as  cause  of 
*'*''*  special  demurer,  is  a  principle  so  universally  recognized,  that 
it  cannot  be  necessary  to  offer  authorities  to  prove  it. 

There  is  nothing  in  the  present  case  which  dispenses  with  the  ne- 
cessity of  its  introduction,  Nor  is  there  any  thing  in  the  books  to 
warrant  the  distinction  attempted  to  be  drawn  in  this  respect,  be- 
tween records  of  the  same  Court,  and  those  of  any  other  Court. 
The  prout  patet  per  reoordum  is  equally  necessary  in  both  cases. 

The  second  cause  of  demurrer  we  do  not  think  sustainable.  The 
plea  contains  averments  of  material  matters  of  fact,  as  well  as  of  re- 
cord, on  which  an  issue  might  have  been  taken.  Of  these  facts,  tbe 
record  would  have  been  no  verification ;  and  such  a  conclusion  wonld 
therefore,  have  been  erroneous.  Where  matters  of  fact,  as  well  aa 
of  record,  are  averred  in  a  plea,  the  conclusion  should  be  by  a  gene- 
ral verification,  and  not  with  a  verification  by  the  record.  Kartkaw 
vs.  Omngs,  2  G.  *  =/.  430;  L>  Chttty's  Plead.  464,  493;  1  Chitt^i 
Plead.  572;  Ar<M.  C.  P.  227,  249;  Pitt  vs.  Knight,  1  Saund.  91;  2 
Saund.  P.  and  Ev.  756 ;  Thomas  vs.  Ramsey,  6  Johns.  26 ;  Little  vs. 
Lee  and  RuggUs,  5  Johns.  112.  We  deem  ihe  validity  of  tbe  plea  un- 
affected by  the  third,  fourth,  and  fifth  causes  of  the  demurrer,  nor 
do  we  think  it  less  unexceptionable,  for  tbe  reaj^on  assigned  in  the 
sixth  cause,  to  wit,  "  that  by  the  two  aforesaid  pleas  of  the  defend- 
ant, there  is  an  estoppel  pleaded  with  a  traverse,  which  require  dif- 
ferent modes  of  trial,  and  by  different  tribunals."  If  an  issue  were 
joined  on  the  record,  and  also  on  the  plea  of  not  guilty,  both  issaoi 
would  be  tried  in  the  same  forum,  though  before  different  branches 
of  it,  but  both  under  tbe  same  coutrolling  power.  What  is  there 
objectionable  in  this  T  Is  it  not  every  day's  practice  to  have  issnei 
of  law  and  fact,  for  trial  at  the  same  time,  in  the  same  cause  1  Tbe 
former  are  first  disposed  of  by  the  Court,  and  then  the  latter  are 
tried  by  the  jury.  Can  any  inconvenience  result  from  such  a  course 
of  practicef  But  it  has  been  alleged  that  these  are  "incon- 
^""  slstent,  incompatible  plean.    In  what  does  that  inconsistency 
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or  incompatibility  consist  f  It  has  DOt  been  pointed  out  in  the  argu- 
ment, nor  can  we  discover  it.  Both  pleas  may  well  stand  together ; 
there  is  no  contradiction  between  them.  If  the  plea  of  estoppel  be 
sastained,  a  fortiori^  is  the  plea  of  not  guilty  sustainable.  If  the 
i^ne  on  the  former  terminate  in  favor  of  the  plaintiff,  that  on  the 
latter  may  still  be  found  for  the  defendant  ?  The  same  pleadings 
were  used  in  (Mitram  vs.  Moretcood  and  Wife^  3  East^  345,  and  in 
many  other  cases^  which  if  it  were  necessary,  might  be  referred  to. 

The  questions  of  form  being  disposed  of,  how  stands  the  plea  as 
to  matter  of  substance  f  Is  it  good  on  general  demurrer,  is  the  next 
subject  for  our  consideration  ?  This  being  a  plea  by  way  of  estoppel, 
the  rule  by  which  its  sufficieni^y  is  to  be  tested,  is  a  certain  and  fa- 
miliar one.  Does  it  plainly  appear  that  the  fact  or  right  relied  on 
as  a  bar,  was  distinctly  put  in  issue,  and  found  by  the  jury  in  a  for- 
mer suit  between  the  same  parties.  The  matters  here  alleged  to  have 
been  decided  by  the  jury  in  the  former  trial,  is  that  the  raising  and 
stopping  of  the  mill-dam  of  the  appellant,  and  thereby  blocking  the 
water  upon,  and  impeding  the  water-wheel  of  the  appellee,  was  law- 
fal,  and  gave  no  right  of  action  to  the  appellee.  Was  that  the  ques- 
tion distinctly  submitted  to  the  jury,  and  established  by  their  find- 
ing ?  If  it  were,  the  record  presents  the  most  vague  and  inconclusive 
evidence  of  that  fact.  The  plea  in  the  first  trial  was  whatf  not 
guilty ;  which  put  in  issue,  not  only  every  material  fa€t  contained  in 
the  declaration;  but  every  defence  admissible  in  evidence  under  such 
a  plea,  of  which  the  defendant  should  offer  testimony.  And  under 
the  general  issue  in  this  form  of  action,  the  defendant  may  give  evi- 
dence of  a  release,  satisfaction,  award,  license  to  raise  and  stop  the 
dam,  and  back  the  water,  until  the  time  of  issuing  the  writ  in  the 
first  action,  or  any  justification  or  excuse,  "  or  whatever  will  inequity 
or  conscience,  according  to  the  existing  circumstances,  preclude  the 
plaintiff  from  recovering."  1  Chit  •  PL  386.  What  is  it 
then,  that  the  jury  have  found  in  the  former  suit  ?  Was  it,  •'^^ 
that  the  appellee  was  not  seized  and  possessed  of  the  mill,  as 
charged  in  the  declaration  ?  That  the  appellant  did  not  raise  and 
Btop  his  dam!  That  such  raising  and  stopping  did  not  back  the 
water,  and  obstruct  or  impede  the  water-wheel  of  the  appellee! 
That  the  appellee  had  released  the  cause  of  action,  or  received  full 
Batist'action  for  the  injury  committed  ?  That  he  had  licensed  the 
acts  ol'  the  appellant  until  the  time  of  the  suit  ?  or  that  the  appellant 
had  a  right  to  do,  and  continue,  the  acts  complained  of  I  Upon  the 
jury's  being  satisfied  of  the  truth  of  any  one  of  these  grounds,  they 
were  bound  to  have  found  a  verdict  for  the  appellant. 

All  these  questions  were  open  for  their  consideration,  under  the 
pleadings  in  the  cause,  and  on  which  of  them  their  verdict  was 
founded,  the  record  furnishes  us  no  guide  to  discover.  No  matter  of 
fact  or  of  right,  therefore,  having  been  distinctly  put  in  issue  on  the 
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formei-  Irial,  the  flndiug  of  the  jury  und  jadgmeut  of  the  Court,  form 
uo  estoppel  to  a  recovery  in  the  subsequent  action. 

The  case  of  Vooght  vs.  Winch,  2  B.  tC  A,  662,  lias  beeu  referred  to 
as  a  decisive  autliority,  that  the  verdict  and  judguient  relied  ou  iD 
the  plea  before  us,  are  a  couclusive  bar.  Aud  it'  tlie  <lictum  Of  the 
Judges  iu  that  case,  were  sound  law,  it  would  be  difficult  to  evade 
the  force  of  their  decision. 

But  that  dictum  is  at  war  with  every  principle  of  speciiil  pleading, 
and  with  all  previous  adjudications  on  the  subject.  It  was  a  poiutuot 
discussed  in  that  cause,  and  none  of  the  auterior  decisiuus  on  the 
subject  were  referred  to.  The  questiou  there  was,  whether  a  verdict 
in  a  former  suit,  wbeu  offered  in  evidence  under  the  general  i.swue,  in 
a  subsequent  action,  w>ts  as  conclusive  a  bar,  as  if  it  had  been 
pleaded  by  way  of  estoppel.  And  the  Judges  in  their  opinions  u|>ou 
that  point,  which  alone  was  before  them,  after  establishing  the  dis- 
tinction between  the  conclusiveness  of  a  verdict,  when  specially 
pleaded,  and  when  offered  in  evidence  ou  the  general  issue,  witlioiit 
considering  the  circumstances  "and  character  of  the  particu- 
lar verdict  in  question,  ratber  to  illustrate  the  principle  of 
their  decision,  than  any  thing  else,  proceed  to  say,"  it  would  have 
been  conclusive  if  pleaded  in  bar  to  the  action  by  way  of  estoii|>el-'' 

This  decision  iu  Voogkt  vs.  Winch,  (if  indeed  a  decision  it  cau  be 
called.)  is  wholly  irreconcilable  with  the  case  of  Outram  vs.  More- 
wood  and  Wi/e,  3  East,  34S,  the  great  land-mark  of  the  profession  in 
exploring  questious  of  this  kind.  And  also  to  Mites  vs.  Ewt,  aud 
another,  5  Taunt.  T05,  reported  in  1  Ser,  d-  Low.  240,  and  the  wach 
stronger  case  of  ^'tr  Prederich  Evelyn  vs.  Baynes,  cited  by  Lord  Ellen- 
borough  iu  Outram -V8.  Moretnood  and  Wife;  and  to  Standisk,  Peti- 
tioner vs.  Parker  et  al.  2  Pick.  Rep.  20,  In  the  two  latter  cases,  this 
principle  of  technicality  is  ceitainly  stretched  to  its  utmost  length, 
and  impairs  in  a  very  great  degree,  the  utility'  of  the  general  rule  as 
to  tbe  conclusiveness  of  former  verdicts.  The  facts  which  constitute 
the  plaintiffs'  right  of  action,  are  charged  iu  their  declarations,  and 
are  put  in  issue  by  tbe  general  plea  of  not  guilty.  Before  the  jury 
in  either  of  those  cases  could  find  a  verdict  for  the  plaintiff,  thus 
determining  the  question  of  right  iu  his  favor,  they  must  of  necessity 
have  decided  that  every  averment  in  the  declaration,  material  to 
the  establishment  of  the  plaintiff's  right,  was  true.  Can  it  then  be 
said  that  the  right  of  the  plaintiff,  that  the  facts  which  constitute 
such  right,  have  not  been  distinctly  put  in  issue,  and  found  by  the 
juryl  To  say  so,  would  be  to  add  a  new  condition  to  the  rule — that 
tbe  right  must  not  only  be  distinctly  put  in  issue,  but  that  a  sepa- 
rate issue  must  be  framed  upon  every  fact,  essential  to  the  constitu- 
tion of  that  right.  The  reason  assigned  by  Lord  Mansfield  for  hia 
decision  iu  Evelyn  vs.  Haynes  was,  "  because  no  issue  was  taken  in 
the  fii'st  action  upon  any  precise  point  "  But  can  it  be  material, 
'  where  several  facts  are  to  be  tried,  all  of  which  are  necessary  to  eon- 
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stitate  the  right  of  the  plaintiff,  whether  the  whole  of  those  facts 
are  sahmitted  to  the  determination  of  the  jury  on  one  issue,  or  a 
separate  issue  be  joined  upon  *  each  individual  fact  f  If  the  q  »q 
verdict  upon  the  one  issue  must  be  against  the  right,  unless  ^^^ 
they  find  the  truth  of  every  fact  submitted  to  them  as  its  basis,  is 
not  their  verdict  thus  given  in  favor  of  the  right,  as  distinct  a  deter- 
mination of  its  existence,  as  if  i^ndered  on  issues,  on  each  particular 
fact  by  which  it  is  constituted?  Thus  to  restrict  this  wise,  and 
necessary  axiom  of  legal  policy,  would  be  almost  to  destroy  its  utility. 
A  better  reason  for  Lord  Mansfield's  opinion  might  perhaps  be  found 
in  the  suggestion,  that  although  the  finding  of  the  jury,  did  assert 
the  right  to  exist  in  the  plaintiff  at  the  time  of  its  violation,  for 
which  indemnity  is  recovei'ed  in  the  first  suit ;  yet  that  it  does  not 
iiTesistibly  follow,  that  its  existence  continued,  during  the  time  of 
the  injury  complained  of  in  the  second.  But  an  averment  to  that 
effect  in  the  plea,  it  is  conceived,  would  obviate  that  objection. 

If  the  technicalities  incident  to  pleadings  by  way  of  estoppel,  and 
the  diversity  of  effect,  as  regards  conclusiveness,  when  a  verdict 
and  judgment  in  a  former  suit  are  relied  on  as  a  bar,  by  way  of  plea, 
or  as  evidence,  be  applied  to  cases,  where  the  second  suit  is  not  only 
predicated  upon  the  same  right,  but  upon  the  same  identical  cause 
of  action,  being  for  the  recovery  of  the  same  damages,  that  neces- 
sary and  wholesome  principle  of  the  common  law,  '^nemo  debet  hva 
fiexari,  pro  eadem  causa^^^  so  highly  approved  of  by,  the  most  distin- 
goished  jurists  of  ancient  and  modem  times,  becomes  in  its  opera- 
tion for  all  purposes  of  practical  utility,  almost  a  dead  letter.  It  is 
no  longer  true,  in  one  out  of  one  hundred  actions  on  the  case,  or  in 
assumpsit,  that  a  verdict  and  judgment  in  a  Court  of  law,  is  a  bar 
by  way  of  estoppel  to  a  subsequent  suit,  between  the  same  parties 
for  the  same  demand.  In  those  forms  of  action  it  is  matter  of  rare, 
rather  than  of  usual  occurrence,  that  any  matter  of  fact  or  of  right 
is  so  distinctly  put  in  issue  by  the  pleadings,  as  to  be  pleadable 
by  way  of  estoppel  in  a  subsequent  suit,  according  to  the  strong  and 
comprehensive  expressions  met  with  in  the  commentaries  upon  the 
law  of  •  pleadings  and  evidence ;  in  the  works  of  Ckitty,  Arch-  ^  _  ^ 
^)W,  Saunders  and  Starkie^  no  discrimination  is  made,  whether  ^^^ 
used  in  pleading  or  as  evidence,  between  the  conclusiveness  of  ver- 
dicts and  judgments,  when  relied  on  as  a  protection  in  a  second  suit, 
where  the  same  identical  damages  are  sought  to  be  recovered,  and 
where  different  damages  are  claimed  for  a  posterior  violation  of  the 
same  right.  In  England  the  authorities  are  so  numerous  and  uui- 
ibrm,  that  to  cases  of  the  latter  character,  the  applicability  of  the 
doctrine  of  estoppel,  must  be  admitted:  but  that  it  ever  has  there 
been  applied  to  the  former  class  of  cases,  we  have  been  able  to  find 
no  express  adjudication.  The  oppression  and  injustice  that  would 
result  from  such  its  application,  is  too  obvious  to  be  portrayed.  The 
Court  of  Common  Pleas  we  think  have  in  some  degree  sanctioned 
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Cbis  di.stinctioD,  in  Stafford  and  other  Aa»ignee»  of  Vlark,  the  younger 
VB.  Clark,  the  elder,  2  Biw).  377.  There  an  actioD  of  assuiuirait  having 
been  brought  to  recover  the  same  damages,  which  were  recovered  in  a 
former  action  of  troter,  (the  general  issue  having  been  pleaded  in  both 
cases,)  the  verdict  and  judgment  having  been  suffered  to  go  to  the 
jury,  on  the  trial  of  the  latter,  in  overruling  a  motion  for  a  new  trial 
on  the  ground  of  the  inadmissibility  of  snch  evidence,  the  Court  say, 
they  do  not  mean  "to  enter  into  the  question  of  the  eoDclusivenesR 
of  sunh  a  document,  when  it  is  produced  in  evidence ;  Loni  Mans- 
field thought  \i  conclusive,  but  niy  Lord  Chief  Justice  Abbot,  iiteems 
to  consider  it  otherwise."  For  this  forbearauce  of  the  Conrt  to  ex- 
press their  opiuion,  it  is  difBcult  to  assign  a  reason,  unless  they 
ileemed  the  principle  ol  pleading  by  way  of  estoppel,  as  wholly 
inapplicable  to  the  case  before  them;  no  doubt  remaining  at  that 
day  bnt  that  if  the  defence  wa^  a  &t  subject  for  a  plea  of  estoppel 
to  make  it  a  conclusive  bar,  it  must  be  so  pleaded;  as  it  loses  its 
attribute  of  conclusiveness  when  offered  in  evidence  under  the  gene- 
ral issue. 

This  iliscri  mi  nation  too,  is  most  strongly  fortified  by  adverting  to 
the  forms  of  pleas  of  former  recovery,  and  former  •  acquittal, 
™^"  or  verdict  and  judgment  for  the  defendaat,ou  the  same  cause 
of  action.  They  do  not  conclude  by  way  of  estoppel,  but  generally 
in  bar  to  the  action ;  whereas  a  plea  in  estoppel  must  in  its  concla- 
sion  rely  on  the  bar  by  way  of  estoppel,  or  the  estoppel  is  regarded 
as  waived.  For  forms  of  the  several  pleas  above  mentioned,  see  2 
Ckitty  PI.  247,  438,  592 ;  2  Emn»'  IJarr.  49,  50,  148,  and  the  cases 
there  referred  to  in  the  note. 

The  same  view  of  this  subject  was  manifestly  adopted  by  Chief 
Justice  Parker  in  Standish,  Petitioner  vs.  Farker  et  ai,  where  on  a 
motion  for  a  new  tri^l,  in  which  the  plaintiff  obtained  damages  for 
being  obstructed  in  the  enjoyment  of  a  right  of  way,  the  Court  refnse 
the  motion,  on  the  ground,  "that  nothing  is  conclusively  determined 
by  the  verdict,  but  the  damages  for  the  iuterrnption  covered  by  the 
declaration,  and  that  in  another  action,  if  one  should  be  brought, 
the  petitioner  (the  defendant,)  will  have  a  right  to  contest  the  re- 
spondents' (the  plaintiffs,)  right  to  the  easement,  ibr  the  interruption 
of  which  this  action  was  brought." 

We  conceive  therefore,  it  may  be  slated  as  a  general  rule,  that  a 
verdict  and  judgment,  upon  the  merits  in  a  former  suit,  is,  in  a  sub- 
sequent action  between  the  same  parties,  where  the  cause  of  action, 
damages,  or  demand  is  identically  the  same,  conclusive  against  the 
plaintiff's  right  to  recover,  whether  pleaded  in  bar,  or  given  in  evi- 
dence under  the  general  issue,  where  such  evidence  is  legally  ad- 
missible; and  that  such  prior  verdict  and  judgment,  need  not  be 
pleaded  by  way  of  estoppel.  Judgment  affirmed. 
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•M.  P.  Mitchell  vs.  James  Dall.— December,  1832.    361 

On  the  25th  of  October,  1820,  M.  of  Baltimore,  sold  L.  of  Havre  de  Grace, 
Md.  merchandise  to  the  amount  of  ^$895.89,  at  6  months  credit.  On  the 
3d  of  January,  1821,  L.  made  further  purchases  from  M.  to  the  amount 
S552.97,  at  4  months  credit,  which  last  sum  was  guaranteed  by  D.  On 
the  5th  of  May,  M.  notified  D.  that  his  guaranty  was  due,  and,  on  the 
7th,  M.  drew  upon  L.  for  the  amount  of  the  first  purchase.  On  the  8th, 
L.  advised  M.  that  he  could  not  pay  this  draft,  and  wrote  he  presumed 
"before  it  becomes  payable  you  will  be  paid  the  amount  of  it,  having 
directed  A.  to  pay  D.  the  amount  of  the  first  invoice,  to  pay  over  to  you. 
We  wrote  D.  to  this  effect:  in  two  or  three  days  he  (A.)  or  Mr.  D.  will 
call  and  pay  the  amount  of  your  draft.'^  On  the  10th  D.  paid  M.  $400, 
for  which  the  latter  gave  a  receipt,  viz:  '*  received  of  L.  through  D.  on 
account,''  &c.  On  the  16th  June,  D.  paid  M.  $400,  for  which  he  gave 
another  receipt,  viz:  ^'received  of  D.  for  account  of  L.''  &c.  The 
transactions  between  M.  and  L.  were  conducted  by  agents,  who  deposed 
at  the  trial,  that  the  payments  in  1821  were  handed  to  D.  to  be  applied 
for  his  security  and  relieve  him.  In  an  action  upon  this  guaranty,  it 
was  held^  that  if  the  jury  believed  that  when  the  first  payment  of  the 
10th  May  was  made,  M.  had  received  L's  letter  of  the  8th,  then  M.  was 
bound  to  apply  that  payment  in  discharge  of  the  purchase,  unless  L. 
before  the  payment  gave  different  directions,  or  M.  had  reason  to  believe 
he  intended  a  different  application. 

It  is  a  general  rule,  that  a  debtor  on  different  accounts,  may  when  he  makes 
a  payment,  apply  it  to  which  account  he  pleases;  but,  if  he  does  not  at 
the  time  of  payment  apply  it  specifically  to  either,  but  makes  it  gene- 
rally, or  on  account,  the  creditor  who  receives  it,  may  apply  it  to  which 
account  he  pleases,  (a) 

The  application  of  a  payment  need  not  be  expressly  directed  at  the  time  by 
the  party  paying  the  money,  but  his  intention  may  be  inferred  from  the 
circumstances  of  the  particular  case. 

The  mere  fact  that  a  payment  was  made  to  a  creditor,  having  several  de- 
mands upon  the  same  debtor,  with  the  debtor's  money,  through  one  who 
was  the  security  of  the  debtor  for  one  of  the  debts,  is  not  a  circumstance 
from  which  any  inference  can  arise,  that  the  debtor  intended  it  should 
be  applied  to  the  debt  of  which  such  agent  was  the  guaranty. 

Where  there  is  evidence  tending  to  prove  a  controverted  fact  it  should  be 
left  to  the  jury. 

Appeal  from  Baltimore  County  Court.  This  case  has  been  in 
this  Court  before,  and  was  reversed  on  the  appeal  of  the  present  ap- 
pellant, at  June  Term,  1828,  2  H.  i&  0. 169,  and  sent  down  with  a 
procedendo  to  the  County  Court. 

•  It  was  an  action  of  assumpsit  instituted  by  the  appellant  qao 
against  the  appellee,  on  the  10th  day  of  October,  1828.  •"*'* 


(a)  Cited  in'McTaviah  vs.  Carroll,  1  Md,  Ch.  168.    See  Mitchell  vs.  Dall,  2 
H.  &  G.  119;  Oioinn  vs.  Whitaker,  1  H.  &  J.  480,  note. 
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The  delendaut  pleaded  twn  assumpsit,  and  issue  was  joiued. 
1.  At  the  .second  trial  the  plaintiff,  to  support  the  issae  joioed  on 
his  part,  gave  iu  evideoce  the  IbllowiDg  letter  of  gaaranty,  and  the 
memoraiidtim  annexed  to  the  siiine,  both  of  which,  it  was  admitted, 
were  iu  the  haud-writiug  olthe  present  defendaot. 

"Baltimore,  3d  January,  1831.  Mr.  M.  P.  Mitchell:  Sir,  as  Mr. 
Archibald  Austin,  agent  ot  Jacob  Lewis  &  Co.,  wishes  to  obtain 
some  goods  of  you,  on  a  credit  of  four  months,  I  hereby  agree  to 
guaranty  the  payment  for  the  amount  he  may  take  at  this  time,  if 
that  will  facilitate  the  business  between  yon  and  him. 

Yours  respectfully,  James  Dall." 

Amount  I'or  which  J.  Dali  is  responsible: 

Goods,  i  bill  of  M.  P.  M »372  07 

Do.  Charles  Moss'   bill, 180  90 


$552  97 
He  further  gave  in  evidence  that,  on  the  25th  of  October,  1820,  he 
sold  to  Jacob  Lewis  &  Co.,  the  persons  named  in  said  guaranty, 
merchandise  to  the  amount  of  ^395.89,  on  a  credit  of  6  months,  and 
that  on  the  date  of  said  guaranty,  and  upon  the  faith  thereof,  he 
supplied  the  said  Lewis  &  Oo.  with  additional  merchandise  to  the 
amount  of  $552.97,  and  which  is  noted  in  the  memorandum  afore- 
said, at  the  foot  of  said  guarantee.  He  also  gave  in  evidence  that 
he  afterwards  received  from  said  Lewis  &  Co.,  by  the  bands  of 
James  Uall,  the  defendant,  8400  on  the  10th  of  May,  1821,  and 
another  $400  on  the  IGth  June,  1821 ;  and  in  order  to  shew  that  the 
first  of  said  sums,  $400,  was  intended  by  said  Lewis  &  Oo.  to  be  ap- 
plied by  the  plaintiff,  in  the  first  instance,  to  the  discharge  of  the 
first  debt,  contracted  on  the  25th  of  October,  1820,  of  ?395.89,  gave 
in  evidence  to  the  jury  the  following  letter  written  by  Archibald 
Austin,  OS  agent  of  said  Lewis  &  Co.,  to  the  plaintiff,  having 
******  first  •  proveii  that  said  Austin  was  authorized  by  Lewis  &  Co. 
to  write  said  letter. 

"  Havre  de  Grace,  8th  May,  1S21.  M.  P.  Mitchell,  Esq.  Sir,  we  re- 
gret to  observe  by  yours  of  the  7th  inst.  that  you  have  drawn  upon 
us,  at  three  <lays  sight,  for  @395.89,  not  having  funds  here  at  this 
time  to  meet  it,  bnt  we  presume  before  the  dratl  becomes  ])ayab!e 
you  will  be  paid  the  amount  of  it,  having  directed  Mr.  John  P.  Aus- 
tin, whom  we  despatched  on  Saturday  week  to  Norfolk  for  money 
due  from  the  Government  on  deliveries  of  stone,  to  pay  Mr.  Dall  the 
amount  of  the  first  invoice,  to  pay  over  to  yon  on  his  return  through 
Baltimore. 

"We  wrote  Mr.  Dall  to  this  effect,  but,  as  it  would  appear  he  has 
not  informed  you,  we  presume  he  must  have  been  absent.  As  Mr. 
A.  was  directed  to  return  with  all  possible  despatch,  and  having  in- 
telligence of  his  leaving  Old  Point  Comfort  for  Norfolk  on  Wedneft- 
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day  last,  we  have  no  doubt  he  will  be  in  Baltimore  in  two  or  three 
days,  when  he  or  Mr.  Dall  will  call  and  pay  the  amount  of  your  draft. 
"  Very  respectfully,  &c.  your  obedient  servants, 

"  Jacob  Lewis  &  Co.  per  A.  Austin.'' 

For  the  same  purpose  the  plaintiff  further  gave  in  evidence,  that 
on  the  7th  of  May,  1821,  the  day  preceding  the  date  of  said  letter, 
he  drew  a  draft  on  Lewis  &  Co.  at  three  days  Bight,  for  8395.89,  be- 
ing for  the  amount  of  said  first  debt  of  the  25th  of  October,  1820, 
which,  not  being  accepted  by  them,  wa^  returned  to  the  plaintiff  on 
the  11th  of  the  same  month,  and  wa«  by  him  lost  or  destroyed.  And 
he  further  gave  in  evidence  the  following  letter  from  Lewis  &  Co., 
written  by  their  agent  to  the  defendant,  said  letter  having  been  ex- 
hibited by  the  defendant  at  the  trial  of  this  cause. 

"Havre  de  Grace,  June  13th,  1821.  Dear  Sir, — we  enclosed  you  on 
the  8th  lust.  $200  to  pay  Mr.  Mitchell ;  we  now  have  the  pleasure  to 
enclose  two  hundred  more,  which  will  enable  you  to  pay  the  balance 
due  him,  or  part  to  him  •  and  Moss  as  you  think  best.  We  o^i^ 
hope  soon  to  remit  more.    In  the  meantime  remain  oo* 

"  Respectfully  yours,  &c. 

"  Jacob  Lewis  &  Co.  per  A.  Austin." 

"James  Dall,  Esq." 

"•  Dear  James :  I  feel  a  little  anxious  about  the  $200  sent  you  on 
the  8th,  as  we  have  not  heard  from  you  since — thank  you  to  ac- 
knowledge the  receipt  of  that  and  the  enclosed,  and  let  me  know 
how  you  paid  it,  &c.  Tours,  affectionately,         A.  Austin." 

And  also  the  following  copy  of  a  letter  (having  first  given  the  de- 
fendant notice  to  produce  the  original)  from  the  plaintiff  to  the  de- 
fendant, together  with  the  answer  of  defendant  to  said  letter : 

"17th  November,  1821.  James  Dall,  Esq,  Dear  Sir, — as  Messrs.  J. 
Lewis  &  Co.  have  failed  to  remit  me  the  balance  of  the  account,  and 
heing  desirous  of  having  it  settled,  I  hope  it  may  not  be  inconve- 
nient for  you  tiO  discharge  the  same,  a  statement  of  which  1  now 
hand  you.  M.  P.  Mitchell." 

"Baltimore,  Nov.  19th,  1821.  Mr.  M.  P.  Mitchell:  Sir,  yours  of 
this  date  came  duly  to  hand  through  the  post-office,  and  I  merely 
changed  the  direction  thereof  to  that  of  Jacob  Lewis  &  Co.,  Havre 
de  Grace,  hoping  that  it  will  produce  a  speedy  attention  and  remit- 
tance to  amount  of  the  balance,  if  not,  further  attention  on  my  part 
will  be  applied.  Yours,  respectfully,  James  Dall." 

He  also  gave  in  evidence  that  the  plaintiff  had  sent  no  other  let- 
ter to  the  defendant,  in  the  month  of  November,  1821,  than  the  let- 
ter of  the  17th. 

The  plaintiff  then  proved  by  A.  Austin,  who  was  examined  under 
a  commission  sent  to  New  York,  that  he  was  agent  for  the  firm  of 
Jacob  Lewis  &  Co.,  at  Havre  de  Grace,  in  Maryland,  in  the  years 
1820  and  1821.  That  Jacob  Lewis  &  Co.  did  purchase  of  M.  P. 
Mitchell,  the  plaintiff,  on  the  25th  of  October,  1820,  goods  to  the 
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amount  or  $395.89.  and  made  a  further  bill  with  the  said  M.  P. 
Mitchell,  on  the  3d  of  January,  1821,  to  the  amount  of  $552.97 ;  the 
___  sum  "of  $180.90,  being  Moss'  bill,  being  incladed  thereio; 
•"**  which  bill  ol  $552.97  was  guaranteed  by  Mr.  James  DalL 
That  Mr.  M.  P.  Mitchell  wrote  the  following  letter  to  J.  Lewis  &  Go : 

"Baltimore,  May  7th,  1821.    Messrs.  J.  Lewis  &  Co.     Gentlemen, 

I  have  this  day  drawn  on  you,  at  three  days  sight,  in  favor  of  J.  C. 

Richards,   Esquire,  for  $395.8!),  amount  of  yoor  purchase  of  25tli 

October  la^t,  on  six  mouths  credit.     Your  last  purchase  is  also  due. 

M.  P.  Mitchell." 

And  that  the  same  was  received  by  Lewis  &  Co.  That  he  pre- 
sumes the  original  is  among  the  papers  of  Lewis  &  Co.  in  Havre  de 
Grace,  as  he  last  saw  it  there,  but  he  cannot  say  whether  it  be  now 
lost  or  destroyed,  or  not.  That  Jacob  Lewis  &  Go.  wrote  a  letter  to 
M.  F.  Mitchell  od  the  8tb  of  May,  1821.  {Ante,  363.)  That  he  was 
authorized  to  write  snch  a  letter,  and  did  accordingly  do  so,  iu  con- 
sequence of  the  tnabtlity  of  Lewis  &  Go.  to  meet  the  draft  at  the 
time.  That  htt  cannot  recollect  precisely  what  directions  he  gave 
Mr.  Dall,  but  be  knows  that  money  was  received  by  Mr.  Dall  from 
Jacob  Lewis  &  Co.  for  the  purpose  of  securing  him,  and  being  paid 
by  bim  over  to  M.  P.  Mitchell  on  his  claims.  In  answer  (<)  interroga- 
tories, OD  the  part  of  the  defendant,  the  deponent  says  his  impres- 
sion is,  that  the  money  which  was  banded  by  him,  or  his  order  in 
1821,  to  the  defendant,  was  int«uded  to  be  ivpplied  in  the  first  instance, 
to  the  payment  of  that  part  of  Lewis  &  Go's  debt,  which  was  war- 
ranted by  the  deieudant.  That  the  second  and  third  sums,  consist- 
ing of  two  hundred  dolhirseach,  were  remitted  by  him,  the  deponent, 
to  the  defendant,  and  were  intended  to  pay  M.  P.  Mitchell,  but  were 
not  remitted  directly  to  him.  That  the  first  sum  of  four  hundred 
dollars  was  paid  in  Baltimore,  by  John  P.  Austin,  to  the  defendant, 
and  deponent  has  no  doubt,  was  paid  to  the  defendant,  and  not  to 
the  plaintiff,  to  save  the  defendant  from  the  responsibility  of  his 
guaranty. 

The  defendant  then  offered  in  evidence,  tfae  deposition  of  John  P; 
Austin,  taken  under  a  commission  issued  to  *  Sew  York,  who 
**'•*'  proved  that  he  was,  during  the  years  1820  and  1821,  agent  of 
the  firm  of  Jacob  Lewis  &  Go.  That  he  does  not  of  his  own  know- 
ledge, know  of  the  purchases  of  goods  by  -said  Lewis  &  Go.  of  the 
plaiotifis,  on  the  25tb  of  October,  1820,  and  3rd  of  January,  1821, 
but  Mr.  Dall  informed  the  witness,  at  or  about  l,he  beginning  of  the 
year  1821,  that  he  had  guaranteed  to  said  M,  P.  Mitcball,  payment 
of  the  sum  of  $552.97,  including  a  certain  bill  of  one  Moss.  Depo- 
nent further  stated,  that  in  the  year  1821,  he  handed  to  Mr.  James 
Dall,  four  hundred  dollars,  to  be  applied  to  the  payment  of  Mr.  Ball's 
guarantee  of  $552.97,  on  account  of  Jacob  Lewis  &  Go's  indebtedness 
to  M.  P.  Mitchell,  and  the  witness  is  not  able  to  say  whether  he,  at 
that  time,  knew  of  any  other  indebtedness  existing  on   the  part  of 
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Jacob  Lewis  &  Gb.  to  M.  P.  Mitchell.  That  he,  deponent,  paid  the 
foar  handred  dollars  in  Baltimore,  to  the  defendant  and  not  to  the 
plaintiff,  to  relieve  the  defendant  from  his  guaranty.  He  farther 
gave  in  evidence  the  following  letter,  to  him  from  the  plaintiff,  and 
which  was  admitted  to  be  in  the  hand-writing  of  the  plaintiff,  and 
the  following  receipts,  also  admitted  to  be  in  plaintiff's  hand-writing. 

^Baltimore,  5th  May,  1821.  Mr.  J.  Dall.  Dear  sir,  I  think  it 
necessary  to  inform  you  that  the  amount  for  which  you  have  become 
responsible  with  me,  for  Mr.  A.  Austin,  as  agent  for  J.  Lewis  &  Go. 
becomes  due  this  day. 

Very  respectfully,  &c.  M,  P.  Mitchell." 

''9400.  Baltimore,  10th  May,  1821.  Received  of  Jacob  Lewis  & 
Co.  through  James  Dall,  four  hundred  dollars,  on  account. 

M.  P.  Mitchell." 

"Baltimore,  16th  June,  1821.  Eeceived  of  Mr.  James  Dall  for  ac- 
coant  of  Messrs.  Jacob  Lewis  &  Go.  of  Havre  de  Grace,  four  hundred 
dollars.  M.  P.  Mitchell." 

And  thereupon  the  plaintiff,  by  his  counsel,  upon  the  whole  of  said 
evidence,  prayed  the  opinion  and  instruction  of  the  Gourt  to  the 
jory,  as  follows : 

•  Ist.  The  plaintiff*  prays  the  opinion  of  the  Gourt  to  the  q^^ 
JQiy,  that  from  the  evidence  in  the  cause,  they  must  find  that  ^^  « 
Lewis  &  Go.  directed  the  plaintiff  to  apply  the  first  payment  of  $400, 
of  the  10th  of  May,  1821,  received  through  the  defendant,  and  as 
given  in  evidence  by  him,  to  the  discharge,  in  the  first  place,  of  the 
draft  of  $395.89,  being  the  amount  of  the  first  invoice  referred  to  in 
the  letter  of  Lewis  &  Go.  by  their  agent,  Austin,  to  the  plaintiff,  of 
the  8th  of  May,  1821. 

2d.  That  the  said  letter  of  the  8th  of  May,  1821,  from  Austin  as 
the  agent  of  Lewis  &  Go.,  if  the  jury  believe  the  same  to  have  been 
written  by  their  authority,  and  to  have  been  received  by  the  plain- 
tiff, prior  to  the  said  fii^t  payment  of  $400,  was  an  application  by 
them  of  said  payment,  to  the  discharge  of  the  said  draft  and  first 
invoice,  and  binding  the  plaintiff  to  make  such  application  of  it, 
unless  the  jury  believe  that,  between  the  date  of  said  letter  and  the 
receipt  of  said  payment,  the  plaintiff*  received  a  subsequent  direction 
irom  Lewis  &  Go.,  or  their  authorized  agent,  for  that  purpose,  either 
expressly  or  impliedly,  to  make  a  different  application  of  it,  and  that 
there  is  no  evidence  in  the  cause,  from  which  the  jury  can  find  any 
snch  subsequent  direction. 

3d.  That  if  the  jury  believe  that  Lewis  &  Go.  intended  at  the  time 
said  first  payment  was  made,  that  it  should  be  applied  to  the  dis- 
charge of  the  said  draft,  the  plaintiff  wa<^  authorized  so  to  apply  it, 
no  matter  what  might  have  been  the  intention  of  the  defendant,  at 
the  time  he  handed  over  the  money  to  the  plaintiff,  or  of  John  P. 
Austin,  from  whom  it  had  been  previously  received  by  defendant. 
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4th.  That  the  plaiotifT  was  authorized  to  apply  said  payment  to 
tlie  discharge  of  that  part  of  the  debt  dne  by  Lewis  &  Co.  to  him, 
which  was  first  contracted,  unleSH  he  believed,  or  had  good  reason  t« 
believe  at  the  time  of  receiving  it,  that  they,  Lewta  &  Co.,  intended 
to  make  a  different  application  of  it,  and  that  there  is  no  evidence  in 
this  cause-  that  the  plaintiff  did  m  believe,  or  that  he  had  good 
reason  to  believe  that  any  such  intention  existed,  on  tbe  part  of 
Lewis  &  Co. 

5th.  That  upon  the  whole  evidence  tbe  plaintiff  is  entitled  to  re 

But  the  Court  refused  to  give  each  and  every  of  said  opinions  and 
instructions  to  the  jury,  except  tbe  one  asked  for  in  the  third  prayer. 

The  plaintiff  excepted,  and  the  verdict  and  Judgmeat  being  against 
him,  he  appealed  to  this  Court. 

The  ciuise  came  on  to  be  argued  before  Buchanan,  €.  J.,  Eaele, 
Stephen,  and  Doeset,  JJ. 

Johnson,  for  the  appellant.  "  That  a  creditor  has  a  right  to 
*"*"  apply  a  payment  to  a  debt  guaranteed,  when  be  has  one  not 
HO  secured,  be  cited  Kirby  vs.  The  Duke  of  Marlborough,  2  Maule  and 
6elw.  18  i  3  Stark.  1092 ;  Breicer  vs.  Knapp,  1  I\ck.  ;137 ;  1  Serg.  ani 
Loir.  202.  He  referred  also  in  the  argument,  to  Mitchell  vs.  Dall,  2 
H.  A  6.  159,  173;  Mayor  of  Alexandria  vs.  Patten,  4  Cranck,32f); 
Gicj/nn  vs.  Whitaker,  1  H.  *&  J.  754. 

Williams,  for  the  appellee.  John  F.  Austin  was  as  much  tbe 
Qgeut  of  Lewis  &  Co.  as  Archibald,  and  the  agency  of  t  he  former,  as 
appears  from  the  evidence,  had  a  particular  reference  to  theirmoDey 
transactions,  and  when  he  went  to  Baltimore  with  the  money,  he 
possi'ssed  all  the  authority  of  Lewis  &  ('o.  over  the  subject.  Now 
Aa<itin  says  that  bis  intention,  wheu  he  gave  the  money  to  Dall,  was 
that  be  should  relieve  himself  from  his  guaranty,  and  it  is  difflcnlt  t* 
ascribe  to  him  any  other  motive;  nor  can  it  be  believed  that  Dall 
ditl  not  pay  the  money  to  Mitchell,  for  that  purpose.  The  receipt 
shows  that  Mitchell  did  not  apply  tbe  money  to  the  old  debt  of 
$305.89,  for  if  be  had,  it  would  have  been  in  full  of  that  debt,  and  the 
balitnce  would  have  been  applied  to  the  guaranteed  debt.  Why 
should  the  money  have  been  placed  in  the  hands  of  Dall  at  all,  if  the 
object  had  not  been  to  relieve  him  from  his  responsibility  t  UiHin 
the  application  of  payments,  he  cited  Owpm  vs.  Whitaker,  I  B.  A  J. 
755.  The  first  right  of  application  is  with  tbe  debtor;  if  he  does  not 
do  it,  the  creditor  may,  and  if  both  omit,  the  "  application  is 
*■'"  made  by  the  law.  The  application,  whether  made  by  debtor 
or  creditor,  is  made  at  tbe  time  of  payment  only,  though  there  are 
perhaps,  modern  cases  establishing  a  different  rule.  Robert  vs.  Oar- 
nie,  3  Caine's  Rep.  14;  Simson  vs.  Ingham,  2  B.  and  C.  65;  9  Serg. 
and  LoiD.  29. 
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And  whether  the  debtor  has  applied  a  payment  to  one  debt  or 
another,  expressly  or  impliedly,  is  a  qnestion  for  the  jary,  and  this  is 
80,  whether  the  evidence  be  in  writing  or  by  parol.  EUing  vs.  Bank 
U.S.  11  Wheat.  75. 

Buchanan,  G.  J.,  delivered  the  opinion  of  the  Court.  This  case 
was  once  before  in  this  Goart,  and  was  sent  back  under  a  procedendOy 
and  it  now  comes  up  again  upon  a  bill  of  exceptions  taken  at  the 
trial,  on  the  part  of  the  appellant,  containing  five  prayers,  the  first 
and  last  of  which,  can  neither  of  them  be  sustained.  Not  the  former, 
because  the  prayer  to  the  Court  was  for  a  direction  to  the  jury,  that 
from  the  evidence  they  must  find  that  Lewis  &  Co.  directed  the 
plaintiff  to  apply  the  first  payment  of  $400  received  through  the  de- 
fendant, to  the  discharge,  in  the  first  instance,  of  the  draft  of 
$395.89,  which  they  were  not  bound  to  do,  if  they  were  not  satisfied 
that  the  letter  of  the  8th  of  May,  1821,  from  Archibald  Austin,  the 
anthorized  agent  of  Lewis  &  Co.  to  the  plaintiff,  containing  the  di- 
rection relied  upon,  for  the  application  of  the  money,  had  been  re- 
ceived by  the  plaintiff,  which  was  a  matter  for  the  jury,  and  could 
not  properly  have  been  taken  from  them  by  the  Court.  The  Court, 
therefore,  did  right  in  refusing  to  give  the  instruction  asked  for, 
which  could  not  have  been  given  without  determining  as  well  the 
fact,  that  the  letter  was  written  by  the  authority  of  Lewis  &  Co.  as, 
that  it  had  been  received  by  the  plaintiff,  and  that  would  have  been 
an  usurpation  of  the  province  of  the  jury ;  nor  the  latter,  because  it 
was  a  general  prayer  not  sanctioned  by  the  Act  of  1826,  ch.  117, 
under  the  construction  heretofore  given  by  this  Court  to  that  Act. 

There  is  no  question  before  us  on  the  third  prayer;  that  having 
been  granted,  and  no  exception  taken  by  the  defendant.  ^^^ 
•  Bat  we  think  the  instructions  asked  for  in  the  second  and  **  •  * 
fourth  prayers,  should  have  been  given. 

On  the  25th  of  October,  in  the  year  1820,  the  plaintiff  sold  goods 
to  Lewis  &  Co.  to  the  amount  of  $395.89,  on  a  credit  of  six  months ; 
and  on  the  3d  of  January,  1821,  he  let  them  have  another  parcel  of 
goods,  to  the  amount  of  $552.97,  on  a  credit  of  four  months,  upon  the 
guaranty  of  the  defendant  Dall,  upon  which  guaranty  this  suit  is 
founded.  It  appears  from  the  evidence  set  out  in  the  bill  of  excep- 
tions, that  on  the  7th  of  May,  1821,  both  debts  being  then  due  and 
unpaid,  the  plaintifl*  wrote  to  Lewis  &  Co.,  in  these  words :  ''  I  have 
this  day  drawn  on  you  at  three  days  sight,  in  favor  of  J.  C.  Eich- 
ards,  Esq.,  for  $395.89,  amount  of  your  purchase  25th  of  October  last, 
on  six  months  credit.  Your  last  purchase  is  also  due."  And  gave 
in  eyidence  that  on  the  same  day,  he  drew  a  draft  on  them  at  three 
days  sight,  for  $395.89,  the  exact  amount  of  the  first  debt,  of  the  25th 
October,  1820,  which  not  being  accepted,  was  returned  to  him. 

He  also  gave  in  evidence  a  letter  of  the  8th  of  May,  1821,  written 
for  Lewis  &  Co.  by  Archibald  Austin,  their  agent  for  that  purpose, 
17  4  G.  &  J. 
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iKldretised  to  him,  saying,  "  we  regret  to  obserre  by  .yours  of  the  7th 
instant,  tliat  jou  have  drawn  apoi^us,  at  three  days  sight  for  9395^, 
not  having  funds  here  at  this  time  to  meet  it ;  but  we  presume  before 
the  draft  becomes  due,  yoo  will  be  paid  the  amount  of  it,  having 
directed  Mr.  John  P.  Austin,  whom  we  dispatched  on  Saturday  week 
to  Koriblk,  for  money  dne  by  the  Ooverumeut  on  deliveries  of  stone, 
to  pay  Mr.  Dall  the  amount  of  the  first  invoice,  to  pay  over  to  yon  on 
his  return  through  Baltimore.  We  wrote  Mr.  Dall  to  this  effect ;  bnt 
as  it  would  appear  h'e  has  not  informed  yoo,  we  presume  be  mast 
have  been  absent ;  as  Mr.  Austin  was  directed  to  return  with  all  pos- 
sible despatch;  and  having  intelligence  of  hia  leaving  Old  Point  Com- 
fort OD  Wednesday  last,  we  have  no  donbt  be  will  be  in  Baltimore  in 
a  few  days,  when  he  or  Mr.  Dall,  will  call  aud  pay  the  amount  of  jonr 
Q<¥9  draft."  •  It  is  in  proof  that  John  P.  Austiu,  the  person 
**  *  *  named  in  that  letter,  did  put  into  the  hands  of  Dall,  the  de- 
fendant, 1400 ;  and  that  on  tbe  10th  of  May,  1821,  only  two  days 
after  the  date  of  that  letter,  Dall  paid  over  9400  to  the  plaintiff,  and 
took  from  him  a  receipt  in  these  words,  "  received  of  .Jacob  Lewis  & 
Co.,  through  James  Dall,  t400  on  account."  And  the  qnestion  is, 
how  that  payment  should  he  applied,  whether  in  the  first  place,  to 
the  first  debt  of  $396.89,  the  amount  of  the  draft  of  the  Tth  May, 
1821,  or  to  the  debt  of  f 552.97,  guaranteed  by  Dall. 

It  is  a  general  mle,  that  a  debtor  ou  difi'ereut  accounts  may,  wbeo 
he  makes  a  paymeut,  apply  it  to  which  acconnt  he  pleases ;  bnt  if  he 
does  not  at  the  time  of  payment,  apply  it  Bpecifically  to  either,  hot 
makes  it  generally,  or  on  account,  the  creditor  who  receives  it,  may 
apply  it  to  which  account  he  pleases.  Aud  it  makes  no  difference, 
though  one  debt  be  due  on  open  acconnt,  and  the  other  ou  bond,  or 
the  one  on  open  acoonut,  aud  the  other  secured  by  a  guaranty ;  in 
eitliercase,  the  creditor  may  apply  the  tiuappropriated  payment  t« 
which  debt  he  chooses,  and  is  not  bound  to  apply  it  so  as  first  to  re- 
lieve the  surety,  but  may  appropriate  it  at  his  discretion,  in  the  first 
instance  to  the  open  account,  aud  that  although  the  open  acconnt 
existed  anterior  to  the  bond  or  guaranty,  and  the  surety  in  the  bond 
if  there  be  one,  or  tbe  guarantee  had  no  notice  of  it,  at  tbe  time  of 
entering  into  his  liability. 

The  application  of  a  payment,  it  is  trne,  need  not  always  be  ex- 
pressly directed  at  the  time,  by  the  party  paying  the  money :  bnt  his 
intention  may  be  inferred  from  the  circumstances  of  tbe  particnlar 
case ;  and  a  payment  may  be  attended  by  circumstances  demonstrat- 
ing its  application  aa  clearly,  as  it  conid  be  demonstrated  by  words. 
As  in  tbe  case  put  by  the  Chief  Justice  in  Naylor  vs.  Sandi/ord,  7 
Wheat  20,  of  a  positive  refusal  to  pay  one  debt,  and  an  acknowledg- 
ment of  another,  accompanied  by  tbe  delivery  of  the  sum  due  upon 
it,  which  would  be  a  circumstance  as  fully  evincing  tbe  intention  of 
the  debtor,  to  apply  the  payment  to  the  *  debt  acknowledged, 
as  it  could  be  by  an  express  direction,  and  would  have  the 
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effect  of  an  express  direction  to  apply  it  to  that  debt,  and  the  credi- 
tor would  be  bonnd  so  to  apply  it.  Bnt  if  there  be  no  application  of 
the  payment  at  the  time,  by  the  debtor,  either  express  or  implied,  or 
arising  ont  of  the  natare  of  the  transaction,  the  election  is  thrown 
apon  the  creditor,  to  apply  it  to  which  acoonnt  he  pleases. 

And  in  the  decision  of  the  case  between  these  parties,  as  formerly 
broQght  before  this  Court,  2  H.  db  0. 159,  it  is  laid  down  to  be  <<  the 
andoabted  right  of  the  debtor,  to  direct  the  appropriation  of  any 
money  paid  by  him,  to  any  debt  he  may  think  proper ;  and  although 
he  may  not  giro  an  express  direction  at  the  time  of  the  payment, 
SQch  direction  may  be  implied  from  circumstances,  but  if  no  applica- 
tion has  been  made  by  the  debtor,  either  express  or  implied,  then  the 
creditor  may  apply  it."  And  speaking  of  the  letter  of  the  8th  of 
May,  1821,  from  Lewis  &  Co.  to  the  plaintiff,  the  rejection  of  which, 
as  incompetent  testimony,  formed  one  of  the  grounds  of  appeal,  it  is 
said,  <'  we  think  the  letter  was  not  only  legal,  but  the  best  evidence 
for  the  purpose  for  which  it  was  offered.  JX  was  the  direction  of  the 
debtor  to  the  creditor,  in  writing,  how  this  payment  was  to  be  ap- 
plied. It  was  the  creditor's  authority  for  making  the  application, 
and  after  the  receipt  of  this  letter,  he  could  not  have  rightfully  ap- 
plied it  in  any  other  manner." 

The  purpose  for  which  it  was  offered  was  to  show,  that  the  amount 
specified  in  the  receipt  of  the  19th  of  May,  1821,  was  intended  to  be 
applied,  in  the  first  instance,  to  the  discharge  of  the  first  debt  of 
1395.89,  which  construction  of  that  letter  we  think  is  undeniably  cor- 
rect. 

The  draft  by  the  plaintiff,  on  Lewis  &  Co.  of  the  7th  of  May,  1821, 
was  for  $395.89,  the  exact  amount  of  the  first  debt  of  the  25th  of 
October,  1820,  and  in  his  letter  to  them  of  the  7th  of  May,  1821,  ad- 
rising  them  of  that  draft,  he  informed  him  that  it  was  for  the  amount 
of  their  purchase  of  the  25th  October,  1820,  and  advised  them 
further,  that  their  last  purchase,  (the  debt  guaranteed  by  Dall  the 
defendant,)  •  was  also  due.  Here  then,  the  two  debts  were  ^^m 
clearly  designated,  and  Lewis  &  Co.  advised  that  the  draft  was  •*  •  * 
on  the  first  account,  and  not  on  the  last,  which  was  guaranteed  by 
Dall.  With  this  information  before  them,  they,  in  their  letter  of  the 
8th  of  May,  1821,  tell  the  plaintiff,  that  they  presume  he  will  be  paid 
the  amount  of  the  draft  before  it  becomes  due ;  that  they  had  di- 
rected J.  P.  Austin,  to  put  into  the  hands  of  Dall,  the  amount  of  the 
first  invoice,  (the  debt  of  the  25th  of  October,  1820,)  to  be  paid  over 
by  Dall,  to  him;  that  they  had  written  to  Dall  to  that  effect;  and 
that  they  have  no  doubt  J.  P.  Austin,  or  Dall,  will  in  a  few  days  call 
and  pay  him  the  amount  of  his  draft ;  which  was  as  clear  a  direction 
to  the  plaintiff,  to  apply  the  money  that  should  be  put  in  DalPs 
hands  by  J.  P.  Austin,  and  by  Dall  paid  over  to  him,  to  the  first 
debt,  or  that  of  the  25th  of  October,  1820,  as  could  well  have  been 
given. 
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And  putting  the  letter  from  the  plaintiff  to  Lewis  &  Go^  of  the 
7th  of  May,  1821,  oat  of  the  cane,  if  the  letter  of  the  8th  of  May, 
1821,  from  A.  Austin  as  their  agent,  was  written  by  their  autbority, 
and  received  b,v  the  plaintiff  prior  to  the  first  payment  of  $400,  on 
the  lOtb  of  May,  1821,  it  was  an  application  by  tbem,  binding  ou  the 
plaintiff^  of  that  payment  to  the  discharge  of  the  draft,  and  first  debt 
of  the  25Ch  of  October,  1820,  unless,  between  the  date  of  that  lettet 
and  the  receipt  of  the  payment,  he  received  a  snbseqnent  direction, 
either  express  or  implied,  from  tbem,  or  their  anthorized  agent  for 
that  purpose,  to  make  a  different  application  of  it.  And  no  evidence 
is  pereeived  in  the  record  showing  or  tending  to  show,  any  soch  sub- 
sequent direction. 

Archibald  Austin,  who  as  the  agent  for  that  purpose,  of  Lewis  & 
Co.  wrote  the  letter  of  the  8th  May,  1821,  directing  the  applicatioD 
of  Che  money,  which  was  to  be  handed  over  by  Dall  to  the  plaintift 
no  where  so  much  as  intimates  that  either  with  or  without  the 
authority  of  Lewis  &  Co.  he  ever  gave  to  tbe  plaintiff  any  other  di- 
rections,  express  or  implied.  And  whatever  his  own  private 
**  ■  "  views,  not  •  comniunicated  to  tbe  plaintiff  may  have  been,  his 
letter  disclosing  tbe  intention  and  views  of  his  employers,  speaks  for 
itself,  and  there  is  not  a  word  of  proof  in  the  record  that  they  ever 
gave  to  the  plaintiff  any  other  directions  in  any  way.  Nor  would  it 
seem  that  there  was  time  sufficient  for  them  to  do  so,  there  having 
been  but  one  intervening  day  between  that  on  which  the  letter  was 
written,  and  that  on  which  the  payment  was  made^  And  that  le^ 
ter  was  the  last  communication  between  them  and  the  plaintiff,  be- 
fore the  payment,  of  which  any  evidence  was  offered. 

John  P.  Austin,  who  says  he  knew  of  no  debt  due  from  Lewis  & 
Co.  to  tbe  plaintiff,  except  that  of  which  Dall  was  the  guarauty,roa; 
for  that  reason  have  supposed  that  the  money  he  put  into  Dall's 
hands,  was  intended  to  be  applied  to  that  debt.  But  there  is  not  a 
word  of  proot^  that  he  bad  any  authority  whatsoever  to  make  or  di- 
rect such  an  ap[>lioation  of  it.  On  the  contrary,  the  only  evidence 
offered  of  his  having  had  any  iiuthority  to  place  it  in  the  hands  of 
Dall,  is  the  letter  of  the  8th  May,  1821,  which  explicitly  directs  the 
application  of  it,  to  the  draft  and  first  account.  Nor  is  there  a  word 
of  evidence  that  Dall  himself,  who  paid  over  the  money  to  tbe  plain- 
tiff, made  any  application  of  it,  express  or  implied,  to  the  debt  whicb 
he  had  guaranteed,  or  inteuded  to  do  so.  But  on  tbe  contrary,  be 
paid  it  "  on  account "  generally,  as  is  expressly  proved  by  the  re- 
ceipt he  took,  as  for  money  paid  by  Lewis  &  Go.  through  him,  show- 
ing that  in  making  the  payment  he  acted  as  their  agent. 

And  whatever  might  have  been  tbe  effect  of  such  a  payment  by 
him,  with  his  own  money,  being  a  guaranty  of  oue  of  tbe  debts,  yet, 
as  it  was  not  made  with  his  own  money,  but  with  the  money  of 
Lewis  &  Co.,  put  into  bis  hands  lor  that  purpose,  the  mere  fact  tbat 
it  was  made  through  him  is  not  a  ciroumstance  from  which  any  ii)- 
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ference  can  arise  that  they  intended  it  shonld  be  applied  to  the  debt 
of  which  he  was  the  guaranty,  or  tending  to  prove  sach  an  intention. 
And  there  is  not  perceived  to  be  any  evidence  in  •  the  cause,  Q,y^ 
that  the  plaintiff  believed,  or  had  any  good  reason  to  believe,  •*  •  ^ 
that  any  such  intention  existed  on  the  part  of  Lewis  &  Co.  But 
their  letter  of  the  8th  May,  1820,  is  the  only  proof  of  what  their  in- 
tention was ;  and  not  only  authorized,  but  required  of.  the  plaintiff, 
to  apply  the  payment  alluded  to,  to  the  first  debt,  no  matter  what 
might  have  been  the  intention  of  the  defendant  Dall,  when  he  paid 
over  the  money  to  the  plaintiff,  or  of  John  P.  Austin,  from  whom  he 
had  previously  received  it.  Where  there  is  evidence-  tending  to 
prove  a  controverted  fact,  it  should  be  left  to  the  jury;  but  we  can 
perceive  no  evidence  here  tending  to  prove  any  other  application  by 
Lewis  &  Go.  of  the  first  sum  of  $400,  that  was  put  into  the  hands  of 
Dall  by  John  P.  Austin,  and  by  him  paid  over  to  the  plaintiff  '^on 
acoonnt ''  on  the  lOtb  May,  1821,  than  that  which  is  contained  in 
that  letter.  Judgment  reveraedn  and  procedendo  awarded. 


Wm.  B.  Williams'  Bx'rs  vs.  Robebt  Marshall. — December, 

1832. 

There  are  many  exceptions  to,  and  modifications  of  the  rule,  that  a  trustee, 
executor  or  administrator,  cannot  become  a  purchaser  at  his  own  sale, 
and  that  if  he  does,  such  sale  is  void,  (a) 


(a)  Purchases  by  trustees  of  the  trust  property.  The  general  principle  that 
atmsiee  shall  not  become,  either  directly  or  indirectly,  the  purchaser  of  the 
trust  property  has  been  applied  in  many  Maryland  cases.  Dorsey  vs.  Dorsey^ 
3  H.  &  J.  315;  Singstack  vs.  Harding^  4  H.  &  J.  146;  Davis  vs.  Simpson^  5  H. 
&  J.  114;  Richardson  vs.  Jones ^  3  G.  &  J.  104;  Ricketts  vs.  Montgomery,  15 
Md.  50;  Korns  vs.  Shaffer,  27  Md.  83.  See  also  Wormley  vs.  Wormley,  8 
Wheaton.  421;  Michoud  vs.  Garrod,  4  Howard,  503;  Brooks  vs.  Martin,  2 
Wallace,  84;  Stephen  vs.  Beall,  22  Wallace,  340,  to  the  same  effect. 

The  same  rule  applies  to  executors  and  administrators,  Conicay  vs.  Green, 
1  H.  &  J.  100;  Scott  vs.  Burch,  6  H.  &  J.  63;  Michoud  vs.  Garrod,  4  Howard, 
•503:  to  principal  and  agent,  Brooke  vs.  Berry,  2  Gill,  83;  Keighler  vs.  Savage 
Co.  12  Md.  383:  to  a  deputy  sheriff,  Mark  vs.  Lawrence,  5  H.  &  J.  53:  to 
pledgor  and  pledgee.  Ins.  Co.  vs.  Dalrymple,  25  Md.  244:  to  directors  pur- 
chasiug  the  property  of  the  corporation  of  which  they  are  managers,  Hoff- 
man Co.  vs.  Cumberland  Co,  16  Md.  456;  Cumberland  Co.  vs.  Sherman,  20 
Md.  134;  Cumberland  Co.  vs.  Parish,  42  Md.  605;  Hoyle  vs.  R.  R.  Co.  54  N. 
Y.  314;  Blake  vs.  R.  R.  Co.  56  N.  Y.  491,  approving  Hoffman  Co.  vs.  Cumber- 
loiui  Co.  supra.  It  is  a  rule  of  universal  application  to  all  persons  coming 
within  the  principle  that  no  party  can  be  permitted  to  purchase  an  interest 
when  he  has  a  duty  to  perform  inconsistent  with  the  character  of  purchaser. 
Ins.  Co.  vs.  Dalrymple,  25  Md.  266.  Nor  can  a  trustee  purchase,  for  his  own 
benefit,  property  which,  although  not  the  subject  of  the  trust,  is  connected 
with  it  in  this,  that  a  sale  of  the  property  for  less  than  its  value  will  di- 
minish the  trust  fund,  and  consequently  a  purchase  by  the  trustee  for  less 
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A  tTQBtoe  who  purchases  at  his  own  sale,  ma^  be  treated  in  Cbanc«rj  ac- 
cording to  ciTcumBtances,  as  a  purchaser  for  the  benefit  of  the  cestui  que 

trust. 

than  the  value  of  the  property  ennres  to  the  benefit  of  the  cestui  que  tru»t. 
Fulton  ve.  WhUnei/,  68  N.  Y.  548. 

But  such  pnrchasea  by  truateea  are  nut  absolutely  void.  They  are  void- 
able at  the  instance  of  the  cestui  que  trutt,  Eichaberger  vs.  Hawthorne,  33 
Hd.  6S4;  but  are  binding  upon  the  trustee.  Richardson  vs.  Jones,  S  G.  &  J. 
101. 

Purchases  by  trusteaa  of  the  trust  property  fall  into  two  classes  of  cases. 
1.  Those  ID  which  a  trustee  buys  from  himself,  or  from  a  co-trustee.  3. 
Those  Id  which  a  trustee  buys  from  his  ctstui  que  trust,  who  is  sui  juris,  and 
competent  to  deal  with  the  trust  estate.  Hoffman  Co.  vs.  Ciimberlanti.  16 
Md.  606. 

1.  When  a  trustee  purchases  the  trust  property  from  himself,  or  from  ■ 
co-trustee,  the  saie  is  always  voidable  in  equity  at  the  instance  of  the  cestui 
que  trust,  without  reference  to  the  fairness  or  unfairnesa  of  the  contract. 
Hoffman  Co.  vs.  Cuntberland  Co.  supra ;  Damn  vs.  Simpson,  S  H.  &  J.  114. 
The  rule  is  universal  that  no  matter  how  fair  the  purchase  by  a  trustee  may 
be,  nor  how  ample  the  consideration  he  paya,  the  cestui  que  trust  is  at 
liberty  in  every  caae  to  set  the  sale  aside.  Crevelmg  vs.  Fritts.  34  N.  J.  Eq. 
1S4;  Carson  vs.  Marshall,  37  Itnd,  313.  Where  a  deed  by  an  executor,  and 
another  deed,  dated  four  days  later,  by  his  grantee  to  the  executor  person- 
ally, were  bath  recorded  on  the  same  day  with  a  short  interval  betwaeo 
them,  it  was  held  presumptively  to  constitute  bnt  a  single  transaction,  in 
which  the  execnter  acted  in  the  double  capacity  of  vendor  and  purchaser  of 
the  trust  property,  and  that  the  title  conveyed  was  therefore  voidable  by 
the  beneficiaries  under  the  will.  People  vs.  Open  Board,  92  N.  Y.  103. 
After  a  trustee  has  made  an  actual  sale  In  good  faith  of  the  trust  property 
to  a  third  person,  he  may  afterwards  purchase  it  of  such  person  and  acquire 
a  good  title.  Creveiing  vs.  fVitts,  supra.  A  trustee  appointed  by  equity  to 
sell  real  estate  is  not  only  precluded  from  purchasing  at  such  sale  for  hii 
own  benefit,  but  he  cannot  buy  as  agent  for  another.  Building  Ass'a  n. 
(Mdtcell,  S5  Md.  430.  As  to  the  terms  upon  which  equity  wilt  set  aside  such 
sale,  see  infra. 

'i.  When  a  trnstee,  in  buying  the  trust  property,  deals  directly  with  Uia 
cestui  que  trust,  who  is  sui  juris  and  competent  to  contract,  the  preenmp- 
tion  of  law  is  agaiust  the  validity  of  the  transaction,  but  the  tinstee  is  per- 
mitted to  show  affirmatively  the  fairness  of  the  transaction,  and  to  establiah 
the  other  conditions  necessary  to  its  validity.  Hoffman  Co.  vs.  Cumberland 
Co.  18  Md.  506;  Brooke  vs.  Berry,  3  Gill,  83;  Ricketts  vs.  Montgomery,  15  Md. 
50;  Smith  vs.  Townshend,  27  Md.  890.  The  rule  as  to  such  purchases  laid 
down  by  Lord  Bldon  in  Cole*  vs.  Trecothick,  S  Ves.  234,  346,  has  been  since 
followed:  "A  trustee  may  buy  from  the  cestui  que  trust,  provided  there  is 
a  distinct  and  clear  contract,  ascertained  to  he  such  after  a  jealous  and  Bcra- 
pulona  examination  of  all  the  circumstences:  provided  the  cestui  que  trust 
intended  the  trustee  should  buy;  and  there  is  no  fraud,  no  concealment,  uo 
advantage  tatcen  by  the  trustee  of  information  acquired  by  him  in  the  char- 
acter of  trustee."  See  also  Brooks  vs.  Martin,  2  Wallace.  84.  The  ontuof 
showing  the  perfect  bona  fides  of  sucb  transactions  is  cast  upon  the  party 
who  sets  them  up,  and  not  upon  the  cestui  que  tnist  who  assails  them. 
Pairo  vs.  Vickery.  37  Md-  485.  Such  sales  will  not  be  supported  in  equity  in 
the  absence  of  complete  and  satisfactory  proof  on  the  part  of  the  trustee 
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In  some  cases,  a  trustee  will  be  protected  in  his  purchase  at  his  own  sale;  as 
if  the  c.  g.  t.  be  of  full  age.  and  under  no  disability,  and  with  a  full 

that  they  were  freely  and  voluntarily  made  by  the  cestui  que  trttst^  with  full 
iaformation  as  to  his  rights,  and  that  no  unfair  advantage  was  taken  of  his 
condition  and  circumstances.  J&tof,  486;  Cumberland  Co.  vs.  Parish^  42  Md. 
607.  Generally,  all  contracts  between  persons  standing  in  fiduciary  or  con- 
fidential relations  to  one  another  are  scrutinized  in  equity.  Ringgold  vs. 
Ringgold,  1  H.  &  G.  9,  note  (b). 

Relief  will  be  refused  to  a  cestui  que  trust  seeking  to  impeach  a  purchase 
by  the  trustee  (a,)  when  the  cestui  que  trust  has  ratified  the  sale,  or  (&,) 
when  he  has  been  guilty  of  laches  or  acquiescence. 

(a)  Ratification,  To  render  the  act  of  ratification  effective;  the  cestui  que 
trust  must  have  been  fully  aware  of  every  material  circumstance  of  the 
tiansaction,  the  real  value  of  the  subject  of  the  contract,  and  his  act  of 
ratification  must  have  been  an  independent  and  substantive  act,  founded  on 
complete  information,  and  of  perfect  freedom  of  volition.  And  the  cestui 
que  trust  must  not  only  have  been  acquainted  with  the  facts,  but  apprised 
of  the  law  and  how  those  facts  would  be  dealt  with  if  brought  before  a 
Court  of  equity.  Hoffman  Co,  vs.  Cumberlaiid  Co.  16  Md.  508;  Pairo  vs. 
Fjcfeeiy,  37  Md.  486;  Wilson  vs.  Ins.  Co.  60  Md.  154.  Cf.  Foibes  vs.  Forbes, 
5  Gill,  29.  Confirmation  and  ratification  imply,  to  legal  minds,  knowledge 
of  a  defect  in  the  act  to  be  confirmed  and  of  the  right  to  reject  or  ratify  it. 
To  say  that  a  person  shall  be  proved  to  have  this  knowledge,  is  only  to  say 
that  all  that  is  implied  by  law  in  the  act  of  ratification  must  be  fully  proved, 
and  is  not  to  be  presumed  without  proof  in  equity.  Cumberland  Co.  vs. 
Sherman,  20  Md.  151.  A  cestui  que  trust  who  is  sui  juris,  may  be  concluded 
by  an  unequivocal  affirmance  of  the  sale  by  the  trustee  to  himself.  And 
ordinarily  the  acceptance  of  the  proceeds  of  such  sale  by  the  beneficiary, 
with  full  knowledge,  would  be  an  affirmance.  Boerum  vs.  Scherusk,  41  N. 
Y.  182.  But  as  between  the  immediate  parties  the  act  is  open  to  explana- 
tion, and  when  such  proceeds  are  received  under  protest,  and  with  an  ex- 
press reservation  of  the  right  to  controvert  the  validity  of  the  sale,  it  does 
not  estop  the  beneficiary  from  subsequently  proceeding  to  disaffirm.  Ibid. 
See  also  Mason  vs.  Martin,  4  Md.  124. 

(h)  Laches  and  acquiescence.  The  application  to  set  aside  such  sale  must  be 
made  within  a  reasonable  time,  of  which  the  Court  will  judge  under  all  the 
circumstances  of  the  case.  Pairo  vs.  Vickery,  37  Md.  487:  People  vs.  Open 
Bocard,  92  N.  Y.  103.  If  the  cestui  que  trust  be  under  no  disability,  and  with 
full  knowledge  of  the  transaction  lies  by  for  an  unreasonable  time,  or  does 
not  in  a  reasonable  time  after  his  disability  is  removed,  seek  to  set  the  sale 
aside,  or  treat  the  trustee  as  a  purchaser  for  his  benefit,  it  will  be  considered 
as  an  acquiescence  in  the  sale,  and  the  trustee  will  not  be  disturbed  in  his 
purchase.  Mason  vs.  Martin,  4  Md.  124.  Where  a  cestui  que  trust  attended 
the  sale  of  trust  property  under  an  execution;  was  requested  to  bid  and  did 
not;  and  expressed  no  dissatisfaction  with  the  sale,  but  it  did  not  appear 
that  he  then,  or  at  any  subsequent  time  before  the  filing  of  the  bill,  had  any 
notice  or  knowledge  that  his  trustee,  through  an  agent,  was  the  purchaser, 
it  was  held  that  there  was  no  ground  to  impute  acquiescence  in  the  sale, 
although  eighteen  years  had  elapsed.  Bell  vs.  Webb.  2  Gill,  164.  As  to  how 
acquiescence  differs  from  ratification  on  the  one  hand  and  from  delay  on  the 
other,  see  Pomeroy''^  Eq.  Jur.  sec.  966.  It  is  not  merely  in  [analogy  to  the 
Statute  of  Limitations  that  a  Court  of  equity  refuses  to  lend  its  aid  to  stale 
dtmands;  there  must  be  conscience,  good  faith  and  reasonable  diligence  to 
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knowledge  of  the  traoBsction,  liee  hj  for  an  unreasonable  time,  or  being 
under  age,  or  otbar  disability,  does  not  in  a  reasonable  time  after  ooming 
to  age,  OF  the  disabilitj  is  removed,  seek  to  set  aside  tbe  sale,  or  treat 
tbe  trustee,  as  a  puichaaer  for  his  benefit,  it  will  be  considered  as  an 
acquiescence  in  the  sale. 
It  ia  onlj  in  favor  of  tbe  c.  q.  t.  or  party  iiit«reBt«d,  that  Chancery  will 
vacate  such  a  sale.     A  Court  of  law  is  not  tbe  proper  tribunal  to  pro- 
call  into  action  the  powers  of  the  Court;  and  where  these  are  wanting  tbe 
Court  is  passive  and  does  nothing.    Laches  and  neglect  are  always  disooaute- 
nanced.    What  will  be  considered  laches  depends  upon  the  facta  of  each 
case.     Ndaoa  vs.  Bank,  27  Md.   52;  FrazUr  vs.   Oeltiton.  35  Hd.  208:  Lcm»- 
dale  vs.  Smith,  106  U.  S.  392.     Cf.  Weaver  vs.  Leiman,  53  Md.  718. 

Terms  upon  tehich  suck  sales  wUl  be  vacated.  The  rule  forbidding  a  trustee 
to  purchase  at  bis  own  sale  was  adopt«d  to  secure  justice,  not  to  work  injus- 
tice, topreventa  wrong,  not  to  substitute  one  wrong  for  another;  and  hence 
have  arisen  limitations  upon  its  operation,  calculated  to  guard  it  against  evil 
results,  as  inequitable  as  those  it  was  desiged  to  prevent.  Thus  the  bene- 
ficiary may  avoid  the  act  of  tbe  trustee,  but  cannot  do  so  without  restoring 
what  he  has  received.  Duneomb  vs.  R.  R.  Co.  84  N.  Y.  1B9.  In  granting 
this  relief  it  ia  equitable  that  the  cestui  que  trust  be  required  to  repay  the 
purchase  money  with  interest  thereon,  and  that  the  trustee  should  be  allowed 
such  sums  as  may  have  been  expended  in  repairs  and  improvemente  of  * 
permanent  character;  and  these  items,  if  proved,  must  enter  into  the 
account  to  be  taken  by  the  auditor.  Smith  vs.  Toumshend,  27  Hd.  390. 
affirmed  in  Eichelberger  vs.  Hawthorne.  88  Md.  664.  See  Cumberland  Co.  vs. 
Sherman,  20  Md.  133,  to  the  same  effect.  Where  equity  vacated  a  conveyance 
from  a  principal  to  his  agent,  on  the  ground  of  constructive  fraud,  of  which 
land  tbe  grantee  had  poasession,  and  decreed  a  sale  of  the  premises,  it  also 
decreed  an  account  between  the  parties  in  which  the  grantee  was  to  be 
charged  with  the  rents  and  profits  of  the  land  and  credited  for  his  improve- 
ments thereon,  and  Avith  all  sums  by  him  bona  fide  paid  on  account  of  his 
principal,  or  which  should  be  owing  from  him  to  his  agent.  Brooke  ts. 
Berrii,  3  Gill.  88.  Where  an  administratrix  took  a  portion  of  her  intestate's 
estate  to  her  own  account  at '  the  appraisement  and  paid  the  distributees 
their  portions  of  the  estate  in  money,  which  they  k^t  for  four  years  and 
alleged  no  fraud;  the  distributees  seeking  to  set  aside  her  settlement,  must 
first  do  equity  and  return  what  they  have  received  or  offer  to  do  so.  Ridt- 
no»r  vs.  Keller,  2  Gill,  134.  Where  a  purchase  of  the  trust  property  by  a 
trustee  was  vacated,  it  was  decreed  that  the  trustee  should  be  allowed  all  the 
money  by  him  paid  and  applied  to  tbe  purpose  of  the  trust,  and  also  for  oil 
necessary  expenditures  upon  the  land,  and  permanent  improvements  thereon 
over  and  above  its  profits.  Bell  vs.  WOib,  2  Gill,  163.  See  Callis  vs.  Ridout, 
7  G,  &  J.  1,  and  Dorsq/  vs.  Doraey,  3  H.  &  J.  315,  cases  where  it  was  decreed 
that  the  trustee  should  be  reimbursed  the  amount  of  the  purchase  money. 
If  the  trustee  puts  improvements  upon  the  property  purchased,  he  will  be 
allowed  therefor  upon  tbe  re-sale;  in  some  cases  the  property  will  be  pnt  up 
at  tbe  original  price  in  addition  to  the  expenditures  for  improvements,  and 
if  it  will  not  bring  more  on  the  re-sale  the  purchase  will  be  allowed  to  stanJ. 
Mason  vs.  Martin, i  Md.  124.  Cf.  Jones  vs.  Jones,  4  Gill,  87.  as  to  allowances 
for  improvements.  In  Creveling  vs.  Fritta,  34  N.  J.  Eq.  184,  where  tbe  deeds 
conveying  the  trust  property  to  the  trustee  were  vacated,  it  was  decreed 
that  the  purchase  money  paid  should  be  returned  and  that  the  trustee  should 
account  for  the  rents  and  profits.  Cf.  IFard  vs.  Smtfft,  3  Sandf.  Oh.  693.  Ful- 
ton vs.  Whitney,  66  N.  Y.  648. 
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nonnce  it  void,  or  set  it  aside,  merely  on  th^  ground  that  the  trustee 
was  purchaser  at  his  own  sale. 

•  Appkajl  from  Prince  George's  County  Court.  On  the  26th  ^.^ ,y 
of  July,  1828,  replevin  was  brought  by  the  appellants,  against  •*  •  • 
the  appellee,  for  sundry  negroes. 

Pleas,  propeiiiy  in  defendant,  and  in  a  stranger,  to  which  there 
were  issnes. 

1.  At  the  trial  the  plaintiffs  proved  that  Wm.  B.  Williams,  the 
testator  of  the  plaintiffs,  was  the  executor  of  Thomas  O.  Williams, 
deceased,  and  that  at  a  sale  of  the  personal  estate  of  the  said  Thomas 
0.  Williams,  as  ordered  by  the  Orphans'  Court,  the  said  Wm.  B. 
Williams,  the  executor,  with  the  consent  of  all  the  representatives  of 
Thomas  O.  Williams,  purchased  a  negro  woman  named  Amy,  the 
mother  of  the  negroes  in  the  declaration  mentioned,  and  that  in  his 
account  of  sales  returned  to  the  Orphans'  Court,  he  was  returned  as 
the  purchaser,  to  which  no  objection  was  ever  made.  Ue  further 
proved,  that  the  sale  above  spoken  of  took  place  in  the  year  1818, 
and  that  Wm.  B.  Williams  lived  until  the  year  1825,  or  1826,  and 
that  during  all  that  time  the  said  Amy,  the  mother,  remained  in  his 
possession,  with  the  knowledge  and  consent  of  all  the  distributees  of 
Thomas  O.  Williams;  and  that  the  negroes  in  the  declaration  men- 
tioned were  bom  during  that  period. 

Upon  this  evidence  the  defendant  prayed  the  instruction  of  the 
Court  to  the  jury,  that  the  plaintiffs  were  not  entitled  to  recover; 
upon  the  ground  that  the  purchase  by  Wm.  B.  Williams,  at  the  sale 
of  Thomas  O.  Williams'  estate,  was  void,  he  being  the  executor  of 
said  Thomas  O.  Williams,  and  that  therefore  the  property  was  in 
the  administrator  de  bonis  non  of  said  Thomas  O.  Williams ;  although 
by  an  account  settled  by  the  administrator  de  bonis  non^  with  the 
Orphans'  Court,  there  remained  a  balance  in  his  hands  of  $4,854.60; 
and  it  was  in  evidence  that  this  administrator  only  knew  of  two  out- 
standing  claims  against  the  estate,  amounting  to  about  $200;  there 
appearing  on  the  docket  of  the  County  Court  a  suit  against  him,  in 
which  the  plaintiff  claimed  $7,000,  which  claim,  according  to  the  de- 
claration •  filed  in  that  cause,  originated  in  the  year  1810,  and  Q,y ^ 
in  bar  of  which  the  plea  of  limitations  had  been  filed.  tIT© 

The  County  Court,  [Stephen,  C.  J.  and  Key,  A.  J,,]  gave  the  in- 
struction as  prayed.  The  plaintiff  excepted,  and  the  verdict  and 
judgment  being  against  him,  he  prosecuted  the  present  ai)peal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Baele,  Maetin, 
Abchee,  and  Doesey,  JJ. 

V.  H.  Horsey  and  Boyle^  for  the  appellants,  contended.  1.  That  a 
purchase  by  a  trustee  at  his  own  sale  is  not  void,  but  voidable  only, 
at  the  instance  of  some  party  interested  in  the  faithful  performance 
of  the  trust ;  and  that  a  mere  stranger  cannot  interfere.    14  Johns. 
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Sep.  415 ;  5  76.  43 ;  2  Caine'a  Cnses,  320.  And  the  right  eveu  of  the 
cesfuM  que  trust  to  impeach  the  validity  ol'  the  sale  is  waived  by  an 
acqaiesceDce  for  any  considerable  length  of  time.  1  Fes.  6V.  226; 
5  Tes.  Jr.  680 ;  6  lb.  631 ;  14  Johns.  Rep.  407  ;  2  Johns.  Ch.  Rep.  412 ; 
2  Cowere,  195 ;  5B.<&J.  147,  447 ;  1  Peter*'  CA.  fiep.  368 ;  1  H.  i^  J. 
152 ;  3  G.  *  J.  163 ;  5  t/oAns.  ficp.  43 ;  2  Brown  CA.  E.  427. 

2.  It  is  not  competent  tor  a  Court  of  law  to  de<;lare  a  sale  of  this 
sort  void — application  should  be  made  to  a  Court  of  Chancery.  2 
Johm.  Ch.2;  I  H.  iS:  J.  152. 

Stonestreet,  for  the  appellee.  The  appellee  in  defeiidinf;  a  posses- 
aiou,  which  it  is  to  bt^  presumed  was  legally  acquired.  He  does  not 
seek  to  set  aside  the  sate,  it  is  the  plaintiffs  who  are  asserting  a 
title  under  that  sale,  and  they  are  bound  to  show  a  good  one. 
Nothiug  ciin  be  inferred  favoriible  to  the  plaintiffs'  title,  from  the 
possession  of  their  testiitor,  because  he  is  to  be  considered  as  holding 
possession  as  the  executor  of  Thomas  O.  Williams,  in  which  charac- 
ter alone  he  was  entitled  to  hold.    5  H.  di  J.  147;  6  ib.  61. 

_»_  •  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court. 
o7W  The  language  of  the  general  rule  is,  that  a  trustee,  or  execu- 
tor, or  administrator,  cannot  become  a  purchaser  at  his  own  sale,  and 
that  ifhe  does,  such  sale  is  void.  Bnt  that  rule  is  not  to  be  univer- 
sally understood,  and  applied  in  the  most  strict  and  literal  sense; 
and  there  are  many  exceptions  to,  or  modifications  of  it. 

A  trustee,  who  purchases  at  his  own  sale,  may  be  treated  in  Cbao- 
cery,  according  to  circumstances,  as  a  purchaser  for  the  benefit  of 
the  cextui  que  trutt,  and  not  be  permitted  to  make  profit  by  specu- 
lating in  the  purchase  of  the  trust  property ;  and  he  may  be  directed 
to  sell  it  again  for  the  benefit  of  the  cestui  que  trust,  provided  it  will 
bring  more  on  a  re-sale,  than  the  amount  at  which  he  bought  it; 
and  if  not,  he  may  be  kept  to  bis  purchase,  and  held  responsible  for 
the  stipulat«d  price.  But  be  will  in  some  cases  be  protected  in  his 
pnrcbase,  as  if  the  cestui  que  trust  be  of  full  age  at  the  time  of  sale, 
and  under  no  disability,  and  with  a  full  knowledge  of  the  transac- 
tion, lies  by  for  an  nnreasonable  time,  or  being  under  age,  or  other 
disability,  does  not,  in  a  reasonable  time  alter  coming  of  age,  or  the 
disability  Is  removed,  seek  to  set  aside  the  sale,  or  treat  the  trustee 
as  a  purchaser  for  his  benefit,  it  will  be  considered  as  an  acquiescence 
in  the  sale,  and  the  trustee  will  not  be  disturbed  in  bis  purchase. 
And  it  is  only  in  favor  of  the  cestui  que  trust,  or  party  interested, 
that  in  Chancery  a  purchase  by  a  trustee  at  his  own  sale  will  be  set 
aside  or  held  to  be  void,  or  the  trustee  disturbed  in  his  purchase. 
Here  we  are  in  a  Court  of  law,  and  the  purchase  which  the  defend- 
ant seeks  to  treat  as  absolutely  void,  was  by  an  executor  at  his  own 
public  sale,  in  the  year  1818,  with  the  knowledge  and  assent  of  all 
the  representatives  of  the  deceased,  and  no  objection  appears  ever 
to  have  been  since  made  by  any  of  the  parties  interested.    The  de- 
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fendant  \9  a  perfect  stranger,  having  no  interest  in  any  capacity,  in 
the  settlement  of  the  estate,  or  in  the  property  sold,  so  far  as  is  dis- 
closed by  the  record.  In  such  a  case,  after  the  full  assent  to  the 
purchase  by  the  trustee,  given  at  *  the  time,  (fourteen  years  q^^^ 
ago,)  of  all  the  representatives,  and  their  entire  acquiescence  •'^" 
ever  since,  we  cannot  permit  a  mere  wrong-doer,  showing  no  title  in 
himself,  to  shield  himself  behind  a  general  rule  adopted  by  Chancery 
to  guard  against  fraud,  and  to  protect  the  interests  of  the  cestui  que 
trusty  confided  to  the  trustee,  in  questions  arising  between  trustees, 
and  those  interested  in  the  proper  management  and  disposition  of 
the  trust  property;  and  even  in  that  Court,  modified  according  to 
circumstances,  and  never  applied  to  the  case  of  a  stranger  having 
00  such  interest,  but  seeking  to  set  aside  the  sale,  merely  to  cover 
his  own  wrong,  and  not  for  the  beuetit  of  those  interested  in  the 
faithful  discharge  of  the  trust ;  and  much  less  can  it  be  in  a  Court 
of  law.  Indeed  we  think  that  a  Court  of  law  is  not  the  proper  tri- 
buual  to  pronounce  absolutely  void,  and  to  set  aside  a  sale  made  by 
a  trustee  or  executor,  merely  on  tlie  ground  that  he  was  himself  the 
purchaser ;  but  that  it  was  a  subject  proper  only  for  the  cognizance 
of  another  forum,  a  Court  of  Chancery,  where  each  case  can  be  more 
fully  and  better  investigated,  and  the  rights  and  interests  of  all  con- 
cerned, inquired  into  and  protected.  But  to  treat  such  sales  in 
Courts  of  law  as  absolutely  void,  would  often  be  found  to  work  injus- 
tice and  injury,  and  to  make  the  rule  an  instrument  of  fraud  in  the 
hands  of  a  wrong-doer  having  no  interest  in  the  faithful  discharge 
of  the  trust.  If  there  have  been  any  decisions  in  this  State,  with 
which  this  may  seem  to  be  inconsistent,  perhaps  on  examination  it 
will  be  seen,  that  the  question,  to  what  tribunal  (a  Court  of  law,  or 
a  Court  of  equity,)  the  power  to  set  aside  such  sales  properly  be- 
longed, was  not  raised,  but  that  it  was  taken  as  a  concessum,  that  if 
absolutely  void,  they  would  confer  no  title,  and  that  the  effect  was 
the  same  in  both  tribunals.  Whereas,  notwithstanding  the  broad 
language  of  the  rule  adopted  in  Chancery,  they  are  practically 
treated  in  that  Conrt  as  voidable  only,  according  to  circumstances, 
and  as  the  interest  of  the  cestui  que  trust  may  require,  and  some- 
times •  are  not  permitted  to  be  disturbed,  which  could  not  be  qq^ 
if  all  such  sales  are  absolutely  null  and  void.  •'^  * 

Judgment  reversed^  and  procedendo  awarded. 


State,  use  of  Johnson  et  ux,  vs.  Green,  Executor  of  Gbeen. 

December,  1832. 

*nie  plea  of  limitations  cannot  be  amended,  though  the  amended  plea  is 
filed  before  the  rule  day  has  expired.  But  if  a  plaintiff  amends  his  decla- 
ration, the  defendant  may  plead  limitations  anew,  (a) 


(a)  See  Griffin  vs.  JIfoore,  48  Md.  253. 
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A  gnarduD  'e  bond,  as  reapects  the  plea  of  limitations,  ie,  by  the  Act  of  1798. 
ch.  101,  sub-ch.  13,  sec.  4,  placed  on  the  same  footing  with  teetamentarr 
and  admioietration  bonds. 

Ttfe  term  within  which  suite  must  be  brought  on  guardians'  bonds,  accord- 
ing to  the  Act  of  1720,  ch.  24,  sec.  31.  is  twelve  years  after  the  passioK  of 
the  bonds,  (b) 

A  plea  of  limitations  to  conform  to  the  Act  of  Assembly,  must  allege  that 
twelve  years  have  elapsed  from  the  paeetng  of  the  bond  in  the  declaration 
meutioned.  before  the  issuing  of  the  original  writ  in  the  cause,  or  it 
must  contain  some  equivaleot  averment. 

Where  a  plaintiff  sued  out  a  writ  in  debt  for  £0,000.  and  afterwards,  by  per- 
mission of  the  County  Court,  amended  his  writ  to  debt  for  £1,500,  the 
defeudont  pleaded  limitations  in  bar,  and  had  judgment  of  the  Couoty 
Court  upoa  general  demurrer.  Upon  appeal,  the  judgment  was  reversed, 
but  as  a  writ  cannot  be  amended,  and  the  plea  of  limitations  would  be  a 
(»nclnBive  answer  to  an  amended  declaration  conforming  to  the  original 
writ,  this  Court  refused  &  procedendo,  (c) 

Appeal  from  Charles  Oounty  Court.  On  the  10th  of  July,  1826, 
the  appellants,  Jobnsou  and  wife,  formerly  Mary  Coomes,  instituted 
iiii  uctioD  against  the  appellee,  on  th«  testamentary  bond  of  one 
Teresa  Coomes,  aa  executrix  of  Wm.  Coomes.  dated  July  29th,  1799, 
in  the  peualty  of  £5,000 — the  said  Teresa  Coomes  having  subse- 
quently intermarried  with  James  E.  Green,  the  testator  of  the  appel- 
lee. 

After  various  contiiiuances,  and  amendments  of  the  pleadings,  the 
appellants  asked  and  obtained  leave  to  amend  '  their  decla- 
'^^*  ration ;  and  in  pursuance  thereof,  at  March  Term,  1831,  de- 
clared on  a  bund  executed  by  the  appellee's  testator,  as  guardian  to  - 
tlie  aforesaid  Mary  Coomes,  (dow  Mary  Johnson,)  dated  August 
14th,  18U4,  in  the  penalty  of  £1,500. 

The  defendaut  pleaded,  1st.  General  perlbrmance.  2d.  That  the 
said  State,  its  action  aforesaid  to  have  or  maintain  ought  not,  be- 
ciiuse  the  debt,  iu  the  condition  of  the  writing  obligatory  aforesaid 
niantioned,  hath  been  staudiog,  and  in  action  above  twelve  years, 
before  the  day  of  the  issuing  the  original  writ  in  this  canse,  &c. 

The  plaintiff  demurred  specially  to  the  plea  of  limitations.  Ist. 
Because  the  Iwud  is  with  a  collateral  condition,  aud  the  plea  states 
a«  the  debt,  the  sum  mentioned  in  said  condition.  2d.  Because  the 
plea  does  not  set  out  the  bond. 

The  defendant  joined  in  the  demurrer,  which  the  County  Court 
sustained,  and  ruled  the  plea  of  limitations  to  be  insufficient. 

(6)  Cited  in  Byrd  vb.  Stale.  44  Md.  501,  where  the  Court  said  that  since  the 
adoption  of  the  Code,  (Art.  57.  sec.  S.)  the  bar  commences  to  run  only  from 
the  time  when  the  breach  of  tbe  condition  of  the  bond  occurs.  See  Schelt  vb. 
State.  3U.  &  J.  419. 

(ej  Cited  in  Tkanhauser  vs.  Savins,  44  Md.  415,  as  to  amendment  ot  tbe 
writ,  and  in  Mvdd  vs.  Harper.  1  Md.  110,  as  to  refusal  of  a  procedendo. 
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Leave  was  then,  at  the  same  term,  asked  and  obtained  by  the 
defeudant  to  amend  her  plea. 

The  amended  plea  stated,  that  the  State,  its  action  against  her 
to  have  or  maintain  onght  not,  because  the  debt  in  the  condition  of 
the  writing  obligatory  aforesaid  mentioned,  hath  been  standing,  and 
in  action  abov^e  twelve  years,  before  the  day  of  issning  the  original 
writ  in  this  canse,  &c. 

The  plaintiff  then  prayed  the  Ooort,  not  to  receive  this  plea  of 
limitations,  which  prayer  being  overruled,  a  general  demurrer  was 
filed,  in  which  the  defendant  joined. 

In  the  argument  of  the  cause  below,  the  plaintiff  contended.  Ist. 
That  the  plea  of  limitations  cannot  be  amended.  2d.  That  under  the 
rale  of  Court,  the  plea  of  limitations  cannot  be  amended,  unless  the 
declaration  to  which  it  is  an  answer  is  first  amended,  and  relied  upon 
the  24th  rule,  which  is  stated  thus :  ^'  If  the  defendant  neglects  to 
plead  by  the  rule  day,  he  shall  not  plead  the  Act  of  Limitations, 
nnless  the  declaration  shall  be  amended.'' 

The  County  Court  overruled  the  demurrer,  and  gave  judgment  for 
the  defendant ;  the  plaintiff  thereupon  brought  the  case  by  appeal 
to  this  Court. 

•The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  ooq 
Abgheb,  and  Doeset,  JJ.  ^9f3 

V.  H.  Ihrsey^  for  the  appellants.  1.  The  plea  of  the  Statute  of 
Limitations  cannot  be  amended.  1  E.  &  McH.  400 ;  3  lb.  324;  Wall 
▼8.  Wall^  2  H.db  G,  81.  2.  But  if  the  plea  is  amendable,  the  amended 
plea  is  defective,  and  bad  on  general  demurrer.  The  Act  of  1778, 
eh.  101,  sub-ch.  12,  sec.  4,  places  guardian  and  testamentary 
bonds  on  the  same  footing,  and  the  plea  should  allege  that  twelve 
years  have  elapsed  from  the  passing  of  the  bond.    2  Uvans^  Harr.  67. 

Brewer  and  Stonestreety  for  the  appellee.  1.  This  plea  of  limita- 
tions is  good  on  the  demurrer.  Act  of  1715,  ch.  23^  sec.  6 ;  1792,  ch. 
24,  sec.  21 ;  3  H.dj  McH.  324.  2.  Although,  as  a  general  rule,  it 
may  be  admitted  that  the  plea  of  limitations  is  not  amendable ;  yet 
when,  as  in  this  case,  the  amendment  is  made,  before  the  rule  day 
to  plead,  there  can  be  no  valid  objection  to  it.  3  H.  db  McH.  324. 
3.  But  even  if  the  plea  could  not  under  the  circumstances  be  amended, 
still  as  the  plaintiff  has  not  excepted  to  the  decision  of  the  Court, 
refusing  his  prayer,  but  on  the  contrary  has  demurred  to  the  plea, 
he  must  be  considered  as  having  acquiesced  in  that  decision.  3 
H.  dt  J.  9.  4.  The  point  as  to  the  amendment  of  the  plea,  is  not 
raised  or  made  under  the  Act  of  1825,  nor  can  it  now  be  made  on 
the  record.  6.  There  being  no  answer  to  the  plea  of  performance,  the 
defendant  must  have  judgment.  6.  But  leave  was  granted  to  amend 
the  narr.y  and  under  that  leave  the  case  was  changed  from  action  on 
a  testamentary  bond,  to  an  action  on  a  guardian's  bond.  This  they 
insisted  could  not  be  done.    The  character  in  which  the  party  was 
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originally  sued  was  changed  by  this  ftmeDdment,  and  th«  qnestioDs 
iu  litigation  were  altered  by  it.     7  B.  <iJ.  261 ;  1i  O.  d-  J.  366. 


preseutfi  two  questions  for  determinatioo.  The  first  iB,caDtbe 
ptea  ol'  limitatioua  be  amended,  where  the  amended  plea  is  filed, 
before  the  rule  day  has  expired  1 

We  are  of  opinion  that  it  cannot.  This  Oonrt  have  said  in  Wall 
V3.  Wall,  2  H.  &  0.  79,  that  '^  the  plea  of  limitations  has  been  ad- 
judged not  to  be  a  plea  to  the  merits ;  and  the  anirersal  practice 
has  accordingly  been,  never  to  permit  it  to  be  amended ;  and  to 
demand  that  it  should  be  filed  by  the  rule  day."  The  County  Conrt 
therefore  erred  in  refusing  the  plaintiQ'a  prayer,  that  the  amended 
plea  of  limitations  should  not  be  received. 

The  Hecond  qnestion  is,  were  the  Court  right  in  overruling  the 
demurrer  to  this  plea  T 

By  the  Act  of  1798,  ch.  101,  sub-ch.  12,  sec  4,  it  is  enacted,  that  the 
bond  given  by  a  guardian,  "shall  be  recorded,  and  shall  be  Bobject  ' 
to  be  put  in  suit,  and  be  in  all  respects  on  a  footing  with  the  bond 
given  by  an  executor  or  administrator."  A  guardian's  bond  there- 
fore, as  respects  pleas  of  limitation,  is  place<l  od  precisely  the  same 
footing  witb  testamentary  and  administration  bonds. 

The  time  within  which  suits  must  be  brought  on  guardian's  bonds, 
is  then,  according  to  the  Act  of  1729,  ch.  24,  sec.  21,  "  twelve  yean 
after  the  passing  said  bond."  A  plea  of  limitations  to  conform  to 
this  Act  of  Assembly,  must  allege  that  twelve  years  have  elapsed, 
from  tlie  passing  of  the  bond  in  the  declaration  mentioned,  befora 
the  issuing  of  the  writ  original  in  the  cause;  or  it  must  contain  some 
equivalent  averment.  What  does  the  plea  under  consideration  in 
this  respect  stat«T  "That  the  debt  in  the  condition  of  the  writing 
obligatory  aforesaid  mentioned,  hath  been  standing  and  in  action 
above  twelve  years."  Now,  by  inspection  of  tbe  bond  set  oot  in  the 
plea  it  will  be  seen  that  there  is  no  debt  mentioned  in  its  conditim. 
The  plea  thereibre  ia  utterly  defective  and  inapplicable  to  snch  a 
bond ;  and  the  demurrer  should  have  been  ruled  good.  For  tbe 
errors  assigned,  the  judgment  of  the  County  Court  ia  reversed; 
"  but  no  procedendo  should  issue:  it  being  manifest  that  the 
oso  pifiiotiff  can  obtain  no  judgment  in  his  favor  in  the  Court 
below.  Not  upon  the  testamentary  bond,  because  the  plea  of  limita- 
tions ia  an  unanswerable  bar  to  any  snit  that  may  be  brought  upon 
it.  Not  upon  tbe  guardian's  bond,  because,  if  the  plea  of  limitations 
were  not  a  conclusive  bar,  no  recovery  can  be  had  without  amending 
the  writ ;  which  thia  Court  on  more  than  one  occasion  have  deter- 
mined, is  not  an  amendment  that  the  Court  below  are  authorized  to 
permit.  Judgment  reverted. 
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OLEim,  Trustee  of  Fahnestook  vs.  Ghables  W.  Kabthaus. 

December,  1832. 

On  the  4th  of  September,  1818,  F.  a  resident  of  the  City  of  Baltimore,  applied 
to  the  Ck>mmi88ioner8  of  Insolvent  Debtors,  under  the  Act  of  1816,  ch. 
221,  for  relief.  A  provisional  trustee  was  appointed,  and  the  applicant 
obtained  a  personal  discharge.  In  December  following,  two  permanent 
trustees  were  appointed,  who  did  not  give  bonds  with  security.  The 
applicant  was  reported  against  by  the  commissioners,  and  received  no 
final  discharge.  Some  time  after  this  he  died,  and  the  provisional  trus- 
tee was  appointed  his  administrator.  One  of  the  two  persons  appointed 
permanent  trustees  also  died,  and  the  other  removed  from  the  State. 
Baltimore  County  Court,  upon  application  of  the  creditors  in  1829, 
appointed  another  permanent  trustee,  who  gave  bond  with  security. 
ffeM,  that  the  appointment  was  duly  made,  and  that  the  administrator 
must  deliver  the  property  he  received,  as  provisional  trustee,  to  the  per- 
manent trustee. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trover,  for  sandry  articles  of  merchandise,  instituted  by  the  appel- 
lant, against  the  appellee,  on  the  11th  of  March,  1830. 

Issae  was  joined  upon  the  plea  of  not  gailty.  Upon  an  admitted 
statement  of  facts,  the  Connty  Court  gave  judgment  for  the  defend- 
ant, when  the  plaintiff  prosecated  the  present  appeal. 

•  The  Judge,  by  whom  the  opinion  of  this  Court  was  deliv-  ^^^ 
ered,  stated  all  the  material  facts  of  the  case  as  follows :  oOD 

It  appears,  by  the  record  before  as  and  the  various  admissions  it 
contains,  that  on  the  4tb  of  September,  1818,  Henry  Fahnestock 
made  application  to  the  Baltimore  County  Court,  for  the  benefit  of 
the  insolvent  laws  of  the  State,  which,  according  to  the  provisions  of 
the  Act  of  1816,  ch.  221,  on  the  construction  of  which  this  canse  de- 
pends, was  referred  by  that  Court,  to  the  Commissioners  of  Insolvent 
Debtors  for  City  and  County  of  Baltimore.  That  on  the  5th  of  Sep- 
tember, 1818,  the  defendant  was  appointed  by  the  commissioners  a 
provisional  trustee,  and  a  personal  discharge  was  regularly  granted 
by  Baltimore  County  Court,' to  the  petitioner,  Fahnestock.  That  on 
the  11th  of  December,  1818,  Isaac  Burniston  and  William  Scott,  were 
appointed  permanent  trustees  in  the  room  of  the  defendant,  the  pro- 
visional trustee,  but  that  the  petitioner,  Fahnestock,  failed  to  obtain 
a  final  discharge.  That  after  the  defendant  was  appointed  provi- 
sional trustee,  the  petitioner,  Fahnestock,  died,  and  the  defendant 
took  out  letters  of  administration  upon  his  estate,  on  the  20th  of 
October,  1829.  That  Burniston  and  Scott,  the  trustees  appointed 
by  the  commissioners,  having  neglected  to  give  bond  and  security, 
as  required  by  the  law,  and  Burniston  having  died,  and  Scott  having 
left  the  State,  and  gone  to  England,  the  plaintiff,  Glenn,  was  ap- 
pointed a  trustee  in  their  room,  by  Baltimore  Connty  Court,  on  the 
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4tli  of  November,  1829,  upon  the  petition  of  certain  creditors  of 
Eabnestock,  the  petitioning  debtor.  That  the  defendant,  as  provi- 
sional trustee,  obtained  possession  of,  and  sold  a  quantity  of  merchan- 
dise belonging  to  Fahnestock,  the  petitioner,  for  which  this  suit  was 
brought,  and  that  before  the  institution  of  the  suit,  the  plaintiff  daly 
demanded  from  the  defendant,  the  property  he  had  received  as  pro- 
visional trustee,  which  he  refused  to  deliver  up. 

The  cause  came  on  to  be  argued  before  Buchanan,  G.  J.,  Mabto, 
Stephen,  and  Dobsey,  JJ. 

Qfiiy  *  J^oX:,  for  the  appellant,  contended.  1.  Karthans  held  the 
^®  •  property  of  the  insolvent  throughout,  as  custodiary  for  the 
creditors,  and  the  report  of  the  commissioners  against  the  insolvent 
could  not  affect  the  right  of  the  creditors  to  the  property,  transferred 
by  the  applicant  to  the  provisional  trustee.  In  other  words,  the 
property  so  transferred  by  the  insolvent  to  the  provisional  trustee, 
could  not  on  an  unfavorable  report  of  the  commissioners  of  insolvent 
debtors,  revert  to  the  applicant. 

2.  This  special  property  or  custody  of  Karthans,  continued  until 
the  constitution  of  a  legally  qualified  permanent  trustee,  in  whom 
the  whole  right  of  property  now  vests,  for  the  benefit  of  the  credi- 
tors of  the  insolvent. 

3.  The  death  of  the  insolvent,  and  the  administration  on  his  estate 
by  the  defendant,  cannot  change  the  relation  of  these  parties.  The 
one  as  provisional,  tbe  other  as  permanent  trustee. 

He  referred  in  the  argument  to  the  Acts  of  18l'2,  ch.  77,  sec.  6; 
1808,  ch.  71,  sec.  4  ;  1805,  ch.  110,  sec.  3, 16;  Kennedy  vs.  Boggs^^H, 
i&  J.  408 ;  Glasgow  vs.  Sands,  3  ^.  <j&  J.  96 ;  The  Act  of  1819,  ch.  84, 
sec.  6;  1825,  ch.  205,  sec.  5;  1822,  ch.  102;  1820,  ch.  194,  sees.  1,  2,  5; 
6  J3.  <fe  J.  383. 

Mayer,  for  the  appellee.  1.  The  appointment  by  the  County 
Court,  of  the  appellant  as  trustee,  is  invalid,  the  commissioners  of 
insolvent  debtors  having  exclusive  jurisdiction  over  such  appoin^ 
ments.  Glasgow  vs.  Sands,  S  G.  A  J.  96.  By  the  Act  of  1816,  ch. 
221,  sec.  5,  the  County  Court  are  only  authorized  to  take  cognizance 
of  cases  of  insolvency,  in  the  event  of  a  favorable  report  by  the  com- 
missioners. And  by  the  Act  of  1819,  ch.  84,  sec.  6,  the  commis- 
sioners are  not  authorized  to  appoint  a  permanent  trustee,  after 
an  unfavorable  report,  a  fortiori,  they  cannot  do  so  after  the  death 
of  the  petitioner. 

•  It  is  not  true,  that  a  debtor  is  compelled  absolutely  to  divest 
^^^  himself  of  all  interest  in  his  property,  as  a  condition  to  tbe* 
Court's  entertaining  his  petition  for  the  benefit  of  the  insolvent  laws. 
The  mere  application  of  the  petitioner,  and  appointment  of  a  provi* 
sional  trustee,  does  not  produce  this  effect  under  the  Act  of  1816, 
though  the  possession  of  the  property  is  changed ;  nor  can  the  provi- 
sional trustee,  institute  suits  in  his  own  name,  to  recover  any  thing  due 
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the  insolvent.  Kennedy  vs.  Boggs^  6  H,  &  J.  407.  The  power  of  either, 
the  CoQDtj  Court  or  the  commissioDers,  to  appoint  a  permanent 
trustee,  and  the  divesting  of  the  insolvent  of  his  property,  depends 
npon  the  final  discbarge  of  the  petitioner.  Act  of  1805,  ch.  110,  sees. 
2, 3,  5, 16 :  1808,  ch.  71 ;  1816,  ch.  221 ;  1807,  ch.  150,  sec.  3;  Brown 
vs.  Brice,  2  H.  dt  G.  27 ;  Act  of  1814,  ch.  122;  1819,  ch.  84,  sec.  6. 
And  the  insolvent  ought  not  to  be  divested  of  his  property  before  he 
is  finally  discharged;  because  as  the  application  for  relief  under  the 
insolvent  laws,  is  altogether  voluntary,  the  petitioner  may,  at  any 
time  previously  thereto,  withdraw  his  application,  and  his  former 
responsibility  to  his  creditors  is  at  once  revived. 

Here,  however,  the  appointment  of  a  permanent  trustee  did  not 
take  place  until  after  the  death  of  the  petitioner,  and  the  appoint- 
ment of  the  appellee  as  his  administrator.  By  the  death  of  the  peti- 
tioner, the  proceedings,  upon  his  petition  necessarily  ceased. 

ffohnsonj  in  reply. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Court.  After  ad- 
verting to  the  fact«  before  set  forth,  the  Judge  said,  the  question  is, 
whether  the  plaintiff  is  entitled  to  recover  in  this  action  of  trover ; 
which  depends  upon  the  construction  proper  to  b<S  given  to  the  insol- 
vent laws. 

The  Act  of  1816,  for  the  first  time,  introduces  into  the  insolvent 
system,  a  provision  for  the  appointment  of  a  •provisional  q^^^ 
trustee  by  commissioners  of  insolvent  debtors,  appointed  for  •'«^* 
the  City  and  County  of  Baltimore. 

This  provisional  trustee  is  always  to  be  appointed,  as  was  done  in 
this  case,  before  a  personal  discharge  is  granted  to  the  petitioning 
debtor.  He  acquires  no  title  to  the  property  of  the  insolvent  by  his 
appointment,  but  is  a  mere  custodiary,  and  takes  possession  of  it  for 
the  benefit  of  the  creditors;  and  on  the  report  of  the  commissioners 
to  the  Court,  or  a  Judge  thereof,  that  he  is  in  possession  of  all  the 
property  of  the  insolvent  debtor,  the  Court  or  Judge  grants  to  such 
debtor  a  personal  discharge.  After  which  it  becomes  the  duty  of 
the  commissioners,  having  first  given  the  requisite  notices,  and  pur- 
sued the  directions  of  the  Act,  to  appoint  a  trustee  for  the  benefit  of 
the  creditors,  (commonly  called  a  permanent  trustee)  in  whom,  under 
the  provisions  of  the  system,  all  the  property  of  the  insolvent  debtor 
in  the  possession  of  the  provisional  trustee,  vests. 

By  the  5th  sec.  of  the  Act  of  1816,  the  commissioners  are  required 
to  examine  into  the  nature  and  circumstances  of  all  such  applications, 
and  if  it  ap]>ears  that  the  insolvent  debtor  has  complied  with  all  the 
terms  and  conditions  of  tbe  insolvent  laws,  and  has  acted  fairly,  and 
bona  fide^  it  is  made  their  duty  to  report  the  same  to  Baltimore 
Connty  Court,  and  to  return  the  schedule,  and  all  other  proceedings 
had  before  them,  to  the  office  of  the  clerk  of  that  Court ;  upon  which 
the  Judges  are  authorized  to  grant  a  final  discharge. 
18  4  a.  &  J. 
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It  has  beeu  urged  in  argament,  that  under  that  Act,  the  appoint- 
ment of  a  permanent  trustee  by  the  commissioners,  had  reference  to, 
and  was  in  contemplation  of  a  final  discharge,  and  that  if  a  petition- 
ing debtor  failed  to  obtain  a  final  discharge,  the  whole  proceedings 
fell  to  the  ground,  and  it  was  as  if  there  had  been  no  application,  and 
the  property  which  had  Tested  in  the  permanent  trustee,  reverted  to 
the  petitioning  debtor. 

If  that  were  so,  Fahnestock,  the  petitioning  debtor  in  this  case, 
having  failed  to  obtain  a  final  discharge,  his  property,  •  of 
oll4  which  the  defendant  had  obtained  and  held  possession,  as 
provisional  trustee,  ceased  to  be  held  by  him  in  that  capacity,  for 
the  benefit  of  the  creditors ;  but  upon  his  taking  out  letters  of  ad- 
ministration, on  the  death  of  Fahnestock,  he  held  it  in  the  character 
of  administrator. 

But  it  is  not  considered  that  the  appointment  of  a  i)ermanent  tras- 
tee  under  that  Act  was  made  with  reference  to,  and  in  contemplation 
of  a  final  discharge,  to  have  effect  or  not,  as  the  petitioning  debtor 
might  or  might  not  prove  to  be  successful  in  his  application  ^  but  as 
being  perfectly  independent  of  it,  being  made  anterior  to  the  exami- 
nation and  report  of  the  commissioners,  upon  which  the  final  dis- 
charge was  granted,  and  the  policy  of  the  law  being  (to  prevent 
frauds,  and  in  consideration  of  the  personal  discharge)  to  secure  the 
property  of  the  petitioning  debtor  for  the  benefit  of  the  creditors, 
whether  finally  discharged  or  not,  by  causing  it  to  vest  for  that  pur- 
pose in  the  permanent  trustee,  and  that  investiture  for  the  lienefit  of 
the  creditors,  in  consideration  of  the  relief  from  the  pain  of  imprison- 
ment by  the  personal  discharge,  could  not  be  divested  by  the  subse- 
quent failure  of  the  petitioning  debtor  to  obtain  a  final  discharge. 
As  well  may  it  be  said,  that  where  an  insolvent  debtor  is  convicted 
upon  allegations  filed  by  his  creditors  after  a  final  discharge,  the 
property  remaining  in  the  hands  of  the  trustee  reverts  to  him,  be- 
cause he  is  thereby  deprived  of  all  benefit  of  the  insolvent  laws,  there 
being  no  difference  in  effect  between  the  failing  to  obtain  a  final  dis- 
charge, and  the  being  deprived  of  the  benefit  of  such  discharge. 

It*  is  affirmed  by  this  Court,  in  Glasgow  vs.  Sands^  3  6^.  c€^  J.  96,  to 
have  been  the  duty  of  the  commissioners  under  the  Act  of  1816,  first 
to  appoint  a  provisional,  and  then  a  permanent  trustee,  and  after 
having  done  so,  to  examine  into  the  circumstances  of  the  application, 
and  if  it  should  appear  that  the  petitioning  debtor  had  complied  with 
the  terms  of  the  insolvent  laws,  and  acted  fairly  and  bona  fide,  to  re- 
port, &c.  to  the  Court,  whereupon  the  final  discharge  was  authorized 
to  be  granted,  and  that  is  clearly  the  •  law;  so  that,  as  the 
^^^  permanent  trustee  was  to  be  appointed  before  any  examina- 
tion into  the  conduct  of  the  petitioner,  and  when  the  commissioners 
could  not  have  known  what  would  be  the  result  of  their  examination, 
or  whether  the  petitioner  would  be  able  to  show  himself  entitled  to  a 
favorable  report,  the  appointment  could  not  be  considered  as  being 
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made  with  reference  to  a  final  discharge,  upon  which  its  efficacy  was 
to  depend ;  bat  when  a  petitioner  obtained  his  personal  discharge, 
and  transferred  his  property,  and  sarrendered  up  the  possession  to 
the  provisional  trustee,  (who  was  appointed  in  contemplation  of  a 
permanent  trustee  to  be  nominated  by  the  creditors,)  he  parted  with 
all  control  over  it,  and  ceased  to  have  any  interest  in  it,  except  so 
far  as  related  to  any  surplus  that  might  remain  after  payment  of  the 
debts;  and  the  provisional  trustee  took  and  held  it  as  a  custodiary 
for  the  benefit  of  the  creditors,  until  the  appointment  and  qualificar 
tion  of  a  permanent  trustee,  in  whom  it  vested.  When  therefore, 
Fahnestock,  the  petitioning  debtor  in  this  case,  obtained  his  personal 
discharge,  he  ceased,  rightfully,  to  have  any  thing  to  do  with  the 
property  in  the  hands  of  the  defendant,  the  provisional  trustee, 
whose  duty  it  was  to  keep  and  preserve  it  for  the  benefit  of  the  cred- 
itors, until  there  should  be  an  appointment  and  qualification  of  a 
permanent  trustee ;  and  that  custody  of  it  was  not  afiected,  either 
bj  the  failure  of  Fahnestock  to  obtain  a  final  discharge,  or  by  his 
subsequent  death ;  but  the  defendant  continued  to  hold  the  prop- 
erty in  his  character  of  provisional  trustee,  notwithstanding  he  after- 
wards became  the  administrator  of  Fahnestock,  the  property  not 
having  vested  in  Bumiston  and  Scott,  the  persons  appointed  by  the 
commissioners  as  permanent  trustees,  they  having  neglected  to  give 
bond  and  security  as  required  by  law. 

The  only  question  remaining,  therefore,  is,  whether  Glenn,  the 
plaintiflf,  was  properly  appointed  permanent  trustee,  at  the  instance 
of  creditors,  by  Baltimore  County  Court.  The  Act  of  1816  gave  no 
exclusive  authority  to  the  commissioners,  in  such  a  case,  to  appoint 
another  tmstee;  and  if  the  *  power  to  make  such  an  appoint-  q^^^ 
ment  resided  neither  in  the  commissioners,  nor  the  County  y^^ 
Court,  yet  the  property  did  not  therefore  revert  to  Fahnestock,  but 
Chancery  might  have  extended  its  aid  to  the  creditors,  and  have  ap- 
pointed a  trustee  for  their  benefit,  to  take  and  make  a  proper  dispo- 
sition of  the  property. 

But  we  think  the  Baltimore  County  Court  had  full  power  to  make 
the  appointment  it  did,  and  that  Glenn  having  given  bond  and 
security  as  required  by  law,  the  property  vested  in  him.  The  Act  ol 
1816,  giving  to  the  commissioners  the  power  to  appoint,  first,  a 
provisional,  and  then  a  permanent  trustee,  in  relation  to  the  City  and 
County  of  Baltimore,  operated  as  a  repeal  of  so  much  of  the  Act  of 
1805,  ch,  110,  as  gave  to  the  Baltimore  County  Court  the  power,  in 
the  first  instance,  to  appoint  a  trustee.  But  the  Act  of  1816,  not 
giving  to  the  commissioners,  on  the  refusal  to  act,  the  death,  or 
neglect,  of  the  permanent  trustee  appointed  by  them  to  give  bond, 
the  power  to  appoint  another,  or  the  power  to  remove  for  misbehavior 
such  a  trustee,  and  to  appoint  another  in  his  place,  it  only  took  from 
the  County  Court  the  power  of  appointment  in  the  first  instance ; 
and  being  a  part  of  the  same  system,  to  be  taken  altogether,  the 
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appointment  by  the  commissioners  took  the  place  of  the  appointment 
by  the  Court,  leaving  the  power  of  the  Court  to  snbstitnte  aoother 
trustee  in  the  place  of  one  before  appointed,  in  either  of  the  eventA 
eunmerated,  the  same  in  relation  to  an  original  appointment  by  the 
commissioners,  that  it  before  possessed  in  relation  to  an  original 
appointment  made  by  the  Court,  just  as  if  the  Act  of  1816  had  been 
originally  introduced  into  the  Act  of  1805,  as  a  special  provision  for 
the  City  and  County  of  Baltimore.  The  judgment  of  the  Court 
below  must,  therefore,  be  reversed. 

Judgment  reversed^  and  procedendo  awarded. 


305  *  Raphael  Morgan  vs.  Morgan,  Administrator  d.  h.  n. 

of  BooTHE. — December,  1832. 

Where  the  defendant,  in  an  action  at  law,  gave  a  bond  reciting  his  intention 
to  obtain  an  injunction  to  stay  further  proceedings,  and  conditioned  to 
perform  such  order  or  decree  as  the  Court  of  Chancery  should  pass  in 
the  premises,  &c.  if  afterwards,  he  in  fact  obtains  an  injunction  from 
a  County  Court,  sitting  as  a  Court  of  equity,  a  failure  to  perform  the 
decrees  or  orders  of  the  County  Court,  will  not  give  the  other  party  a 
right  of  action  upon  such  bond,  although  it  was  approved  by  the  Judge 
of  the  County  Court  who  granted  the  injunction,  and  filed  in  the  in- 
junction  cause,  (a) 

In  assigning  a  breach  of  the  condition  of  such  a  bond,  it  is  error  to  aver  a 
failure  to  prosecute  the  injunction  with  effect,  upon  the  equity  side  of 
the  County  Court.  This  defect  may  be  taken  advantage  of  upon  gene- 
ral demurrer. 

In  an  action  upon  a  bond,  containing  several  stipulations  in  its  condition,  if 
the  defendant  relies  upon  the  plea  of  performance,  that  plea  should  dii- 
close  either  generally  or  specially,  that  he  has  complied  with  aU  the 
stipulations  of  the  condition  which  may  be  required  of  him,  as  the  con- 
dition is  for  his  benefit. 

Upon  general  demurrer  to  a  replication,  the  Court  will  examine  if  the  de- 
fendant's  plea  be  valid,  and  if  that  be  defective,  and  the  first  error  in 
the  pleadings,  give  judgment  against  him.  (&) 

When  the  Court  believe  the  plaintiff  can  recover  nothing,  they  will  not 
award  a  procedendo^  though  they  reverse  the  judgment  of  the  County 
Court  rendered  in  favor  of  the  defendant,  (c) 

Appeal  from  Saint  Mary's  County  Court.  This  was  an  aetion  of 
debt  instituted  on  the  3()th  of  June,  1828,  by  the  appellant,  against 
the  administrator  of  Boothe,  who  dying  whilst  the  cause  was  depend- 
ing, the  present  appellee  appeared,  and  became  a  party. 


(a)  Cited  in  Young  vs.  State,  7  G.  &  J.  262 ;  Wallut  vs.  DtUey,  7  Md.  349: 
Tucker  vs.  State,  11  Md.  329  ;  Eakle  vs.  Smith,  27  Md.  481. 

(b)  Cited  in  Baugher  vs.  Nelson,  9  Gill,  303,  and  Townsend  vs.  Jemism,  7 
Howard,  723.     Cf.  Dor$ey  vs.  State,  post,  m.  p.  471.  to  the  same  effect. 

(c)  Cited  in  Tucker  vs.  State,  11  Md.  881. 


J 
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The  salt  was  commenced  on  an  injunction  bond,  (in  which  the  in- 
testate of  the  appellee,  and  one  Walker,  were  principals,)  dated  on 
the  6th  day  of  Jannary,  1823,  in  the  penalty  of  $2,000,  with  the  fol- 
lowing recital  and  condition : 

'^  Whereas  the  above  bound  James  Walker  and  Jeremiah  Boothe, 
are  about  to  obtain  an  injunction  to  stay  proceedings  at  law,  on  a 
judgment  rendered  against  them  in  Saint  Mary's  County  Court,  by 
the  above  named  Raphael  Morgan  for,  <&c.  Now  the  -condition  of 
this  obligation  in  such,  •  that  if  the  said  James  Walker  and  q-^^ 
Jeremiah  Boothe  shall  prosecute  the  said  writ  of  injunction  •'«'" 
with  effect,  and  satisfy  and  pay,  as  well  the  said  sum  of  money  with 
costs,  as  all  costs,  damages,  and  charges  that  shall  accrue  in  the 
Chancery  Court,  or  be  occasioned  by  the  delay  of  execution  on  the 
said  judgment,  unless  the  Court  of  Chancery  shall  decree  to  the  con- 
trary, and  shall,  in  all  things,  obey  such  order  and  decree  as  the 
Chancery  Court  shall  make  in  the  premises,  then  the  above  obligation 
to  be  of  none  effect,  else  of  full  force  and  virtue." 

This  bond  was  approved  by  one  of  the  Judges  of  Saint  Mary's 
Coanty  Court,  and  certified  by  the  clerk  of  that  Court  to  be  a  true 
copy  from  the  original  in  his  office. 

To  the  plaintiff's  declaration  on  the  above  bond,  the  defendant 
pleaded  that  the  said  James  Walker  and  Jeremiah  Boothe,  in  the 
condition  of  the  writing  obligatory  mentioned,  their  execut'Ors  and 
administrators  have,  in  all  things,  well  and  truly  stood  to,  abided  by, 
obeyed,  and  performed  the  order  and  final  decree  of  the  Chancery 
Coort,  made  in  the  cause  mentioned  in  the  condition  of  the  writing 
obligatory  aforesaid,  t^  wit,  at  the  county  aforesaid,  according  to  the 
form  and  effect  of  the  same  condition,  &c. 

The  replication,  after  setting  out  the  judgment,  to  stay  proceedings 
on  which  the  injunction  was  obtained,  stated  that  it  was  so  pro- 
ceeded between  the  said  parties,  on  the  bill  in  Chancery,  mentioned 
in  the  condition  of  the  said  writing  obligatory,  and  filed  by  the  said 
James  and  Jeremiah,  in  Saint  Mary's  County  Court,  as  a  Court  of 
equity,  against  him  the  said  Eaphael,  which  the  said  Court,  the  said 
Raphael  avers,  is  one  and  the  same  Court  as  that  mentioned  in  the 
condition  of  the  writing  obligatory  aforesaid,  by  the  name  and  style 
of  the  Court  of  Chancery,  and  not  other  or  different  Court  5  that, 
afterwards,  at  a  County  Court,  sitting  as  a  Court  of  equity,  begun 
and  held,  &c,  on,  &c.,  it  was  by  the  said  Court  of  equity  then  and 
there  ordered/and  decreed,  that  the  injunction  issued  in  the  said 
canse,  to  stay  the  execution  of  the  judgment  aforesaid,  be  discon- 
tinued and  dissolved,  and  afterwards,  at  the  said  Court  of  equity, 
held,  &c.,  on,  &c.,  the  said  James  and  Jeremiah  struck  off'  and  dis- 
continued their  said  suit  against  the  said  Kaphael,  as  by  the  record 
thereof  in  said  Court  remaining  appears,  &c. 

The  defendant  demurred  generally  to  the  replication,  and  the 
plaintiff  joined  in  demurrer. 


278  MORGAN  vs.  MORGAN.— 4  G.  &  J. 

The  Goantj  Goart  raled  the  demnrrer  good,  and  gave  jadgment 
lor  the  defendant,  and  the  plaintiff  appealed  to  this  Gonrt. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Martin, 
and  Aboheb,  JJ. 

Brewer,  for  tUe  appellant. 

V.  H.  Dorseyj  for  the  appellee.  In  this  case,  the  plaintiff's  right 
to  recover  is*  resisted  by  the  general  demurrer  on  the  part  of  the 
defendant.  It  is  contended,  that  the  breach  in  the  replication  is 
^  not  in  conformity  with  the  condition  of  the  bond  sued  on.  The 
tWH  •  condition  of  the  bond  is  to  prosecute  the  injunction  with 
effect  in  the  Gourt  of  Ohancery.  The  breach  assigned  is,  that  the 
injunction  was  not  prosecuted  with  effect  in  Saint  Mary's  County* 
Gourt  as  a  Gourt  of  equity,  and  that  is  the  Gourt  of  Ghancery  alluded 
to  in  the  bond.  Saint  Mary's  Gounty  Gourt  exercising  equity 
powers,  is  not  a  Gourt  of  Ghancery.  The  Gourts  of  the  State  can 
only  be  known  to  this  Gourt,  by  the  name  given  to  them  by  the 
Act  which  erected  them.  The  Gonrt  of  Ghancery  is  known  to  the 
law  as  the  Gourt  of  Ghancery.  The  first  statute  recognizing  a  bond 
of  Chancery  passed  in  April,  1715.  The  Gourt  of  Ghancery  was  the 
only  Gourt  known  to  the  law  that  exercised  equity  powers,  until  the 
year  1792,  when  the  Legislature  passed  an  Act  giving  the  Gonntj 
Gourts  equity  powers  in  certain  cases.  The  Act  of  1729,  ch.  3,  spealu 
of  the  High  Gourt  of  Ghancery  as  the  Gourt  of  Ghancery.  Vide  Act 
1773,  ch.  7.  So  the  Act  of  1785,  ch.  72.  And  so  in  all  the  Acts. 
The  County  Gourts  exercising  equity  powers,  are  not  known  to  th« 
law  as  Ghancery  Gourts.  The  first  statute  giving  to  the  Gonntj 
Gourts  equity  powers,  was  passed  in  1791.  Vide  ch.  78.  That  Act 
was  entitled  ^'  An  Act  respecting  equity  jurisdiction  of  the  Gonntj 
Courts.  By  that  Act,  an  appeal  is  given  from  the  Gounty  Courts  to 
the  Ghancery  Court.  By  the  Act  of  1723,  power  was  given  to  the 
Gounty  Gourts  to  grant  injunctions.  The  bond  prescribed  is  like 
the  present  one.  The  distinction  is  recognized  by  the  Acts  from 
1798  to  1819.  So  by  the  Act  of  1814,  ch.  94,  entitled  an  Act  respect- 
ing the  equity  jurisdiction  of  the  Gounty  Gourts.  The  Aet  of  18l0t 
ch.  163,  and  the  Act  of  1816,  ch.  134,  preserves  the  distinction.  8o 
the  Act  of  1817,  ch.  154,  and  the  Act  of  1819,  eh.  193,  entitled 
an  Act  to  enlarge  the  powers  of  the  Gourt  of  Ghancery,  and  the 
Gounty  Gourts  as  Gourts  of  equity.  In  the  last  Act  the  Gountj 
Courts  are  called  Gourts  of  equity ;  Vide,  the  various  sections,  begin- 
ning at  section  seven.  So  by  the  Act  of  1821,  ch.  183.  These 
statutes  plainly  shows  that  the  Gourt  of  Ghancery,  and  the  Goantj 
^  ^  Gourts  exercising  equity  powers  are  •  distinct  Courts,  with 
^OO  different  and  distinct  names.  The  distinction  is  carried  oat 
in  all  of  the  subsequent  statutes,  vide.  Act  of  1825,  ch.  122,  the  Act 
of  1826,  ch.  159.  By  the  Act  of  1831,  ch.  307,  and  by  the  Act  of 
1831,  ch.  311,  they  are  called  Gourts  of  equity.    By  them  the  Gonntj 
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Courts  exercising  eqaity  powers,  are  not  Courts  of  Chancery.  The 
breach  in  the  replication  is  defective.  The  condition  of  the  bond  is 
to  prosecnte  the  injnnction  with  effect  in  the  Court  of  Chancery. 
The  failare  to  prosecnte  a  snit  with  effect  in  Saint  Mary's  County 
Coort  as  a  Court  of  equity  is  not  a  breach  of  the  bond.  The  condi- 
tion of  the  bond  is  different  from  the  breach  alleged.  But  admitting 
that  the  County  Courts  are  Courts  of  Chancery,  yet  the  Chancery 
Court,  mentioned  in  the  bond,  is  the  High  Court  of  Chancery.  With- 
out any  words  to  explain  or  designate  the  Court  of  Chancery,  that 
Coort  must  be  known  to  this  Court  only  as  it  is  known  to  the  law. 
The  averment  cannot  change  the  nature  or  character  of  the  condi- 
tion. The  obligation  of  the  bond  cannot  be  extended  or  varied. 
Bat  it  is  said  that  the  plea  of  performance  is  defective.  The  condi- 
tion of  the  bond  is  that  Boothe  and  others  shall  prosecute  with 
effect,  &c.  and  abide  by  such  order  and  decree  as  the  Court  of  Chan- 
cery shall  make.  The  plea  avers  a  performance  of  the  said  bond, 
that  Boothe  and  others,  did  well  and  truly  perform  the  order  and 
decree  of  the  Court  of  Chancery  according  to  the  condition  of  the 
bond.  But  if  the  plea  is  defective,  and  the  Court  should  be  of 
opinion,  that  the  facts  as  stated  in  the  replication,  will  not  support 
an  action  on  the  bond,  the  Court  will  not  remand  the  case.  The 
Baliimare  and  Havre  de  Grace  Turnpike  Company  vs.  BarneSj  6 
H.  &  J.  61. 

Eable,  J.  delivered  the  opinion  of  the  Court.  A  general  demurrer 
was  put  in  to  the  replication  in  this  coise,  and  hy  the  Court  below 
was  ruled  good.  The  suit  being  upon  an  injunction  bond,  the  plain- 
tiff set  out  his  claim  in  the  replication,  and  charged  among  other 
things,  •  as  a  breach  of  the  bond  sued  on,  a  failure  to  prose-  ^^^ 
cute  the  injunction  with  effect,  on  the  equity  side  of  Saint  ^Wl 
Mary's  County  Court,  when  in  truth  the  principal  obligors  had  en- 
gaged in  the  condition,  to  prosecute  their  writ  of  injunction  with 
effect  in  the  Court  of  Chancery.  This  was  clearly  a  breach  not 
within  the  contract  the  plaintiff  had  declared  on,  and  was  palpably 
erroneous ;  and  there  is  no  doubt  of  the  correctness  of  the  Court's 
decision,  if  there  is  not  a  substantial  fault  committed  by  the  defend- 
ant in  an  earlier  stage  of  the  pleadings.  This  was  asserted,  and 
insisted  on  by  the  appellant  before  us,  and  our  attention  was  directed 
to  the  plea  as  being  equally  defective  with  the  replication. 

The  plea  purports  to  be  a  plea  of  performance,  by  the  principal 
obligors,  and  yet  it  alleges  a  fulfilment  by  them,  of  but  one  of  the 
8everal  stipulations  in  the  condition  of  the  botid,  and  leaves  the  rest 
unnoticed.  Its  assertion  is,  that  the  principal  obligors  have  in  all 
things,  well  and  truly  stood  to,  abided  by,  obeyed,  and  performed 
the  order  and  final  decree  of  the  Chancery  Court  made  in  the  case 
mentioned  in  the  condition  of  the  writing  obligatory,  according  to 
the  form  and  effect  of  the  same  condition. 
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The  injanction  bond  is  a  penal  bond,  and  the  condition  is  for  the 
benefit  of  the  obb'gors,  and  if  all  is  not  performed  that  is  undertaken 
to  be  done,  it  appears  to  us,  the  bond  is  forfeited,  and  they  become 
liable  to  the  penalty,  and  therefore  it  is  necessary  to  plead  a  com- 
pliance with  all  its  stipulations.  This  is  usually  done  in  such  cases, 
in  a  plea  of  general  or  special  performance,  neither  of  which  this 
plea  can  be  called.  It  pleads  a  part  observance  only  of  the  ex)venants 
of  the  obligors,  and  leaves  it  to  conjecture  and  surmise,  whether  the 
other  covenants  of  the  condition  have  been  performed  or  not.  We 
reverse  the  judgment  of  the  County  Court,  and  as  we  Ijelieve  the 
plaintiff  can  recover  nothing  on  this  bond,  we  decline  sending  it 
back  on  a  procedendo.  Judgment  reversed. 


403    •  Edward.  Jones  vs.  Wm.  E.  Hungerford. — December, 

1832. 

Under  the  Act  of  1809,  ch.  138,  a  party  may  be  indicted  for  wilfully  burn- 
ing a  school-house  not  parcel  of  a  dwelling-house.  Such  property  is 
embraced  by  the  terms,  '''  any  other  out-house  not  parcel  of  a  dwelling- 
house,^^  used  in  that  Act.  (a) 

Maliciously  to  charge  another  with  wilfully  burning  a  school-house,  the 
property  of  another,  is  per  se,  actionable. 

But  when  a  plaintiff  alleged  in  his  declaration,  that  the  defendant  mali- 
ciously said  of  him,  ^^  he  burnt  the  school-house,  ^^  innuendo^ ''  the  school- 
house  of  the  defendant,"  or  '^  you  burnt  the  school-house,"  or  the  plain- 
tiff by  name  ^'  burnt  the  school-house, "  with  the  same  innuendo,  this  was 
held  insufficient  upon  a  motion  in  arrest  of  judgment.  These  words  do 
not  per  se,  necessarily  convey  the  meaning  that  the  plaintiff  had  wilfully 
burned  the  house,  (b)  , 

Where  words  are  not  per  se,  actionable,  and  there  is  not  a  proper  colloquium 
stated,  nor  an  innuendo ^  that  the  defendant  meant  by  the  words  spoken, 
to  impute  to  the  plaintiff  a  crime,  nor  any  special  damage  alleged,  the 
action  cannot  be  sustained. 

The  report  of  the  case  of  House  vs.  House,  5  H.  &  J.  125,  explained. 

Appeal  from  Calvert  County  Court.  This  was  an  action  of  slan- 
der, commenced  by  the  appellee  against  the  appellant,  on  the  15th 
of  April,  1828. 

The  declaration  charged,  that  the  defendant  did,  on,  &c.  at,  &c. 
in  a  certain  disconrse,  with  divers  good  and  worthy  citizens  of  this 
State,  of,  and  concerning  the  plaintiff,  and  a  certain  school-house, 
the  property  of  the  defendant ;  the  said  defendant,  then  and  there, 
falsely  and  maliciously  said  these  false  and  malicious  words  of  the 

(a)  See  Rev.  Code,  Art.  72,  sec.  33. 

(h)  Cited  in  Dorsey  vs.  Whipps,  8  Gill,  463,  where  it  is  said  that  an  innu- 
endo cannot  extend  the  sense  of  the  words  beyond  their  own  meaning, 
unless  something  be  put  upon  the  record  for  it  to  explain. 
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plaintiff,  that  is  to  say,  he  (meaniDg  the  said  plaintiff,)  burnt  the 
school-house,  (meaning  the  said  plaintiff  burnt  the  school-house  so  as 
aforesaid  stated.)  And  afterwards  on,  &c.  at,  &c.  the  said  defend- 
ant, maliciously  intending  to  injure  the  plaintiff,  in  his  good  name, 
&c.  and  to  subject  him  to  the  pains,  &;c.  by  the  laws  and  statutes  of 
this  State,  made  and  provided  against  all  those  who  wilfully  set  fire 
to  any  "  mill,  distillery,  manufactory,  barn,  or  other  out-house,"  did, 
on,  &c.  at,  &c.  in  a  certain  other  discourse  which  the  defendant  had, 
with  *  other  citizens  of  this  State,  of  and  concerning  the  plain-  -  ^q 
tiff,  and  a  certain  school-house,  the  property  of  the  defendant,  ^^^ 
then  and  there  falsely  and  maliciously  said,  &c  these  malicious 
words  of  the  plaintiff,  that  is  to  say,  ^^  you  "  (meaning  the  said  plain- 
tiff,) burnt  the  school-house.  And  afterwards,  to  wit,  on,  &c.  at,  &c. 
the  said  defendant  contriving,  &c.  to  injure  the  plaintiff,  &c.  and  to 
subject  him  to  the  pains  and  penalties  by  the  laws  and  statutes  of 
this  State,  made  and  provided  against  those  who  wilfully  set  fire  to 
any '^  mill,"  &;c.  did,  on,  &c,  at,  &c.  in  a  certain  other  discourse, 
which  the  defendant  had  with  other  citizens,  of  and  concerning  the 
plaintiff',  and  a  certain  school-house,  the  property  of  the  defendant ; 
the  said  defendant,  then  and  there,  falsely,  &c.  said  these  false  and 
malicious  words,  &c.  of  the  plaintiff,  that  is  to  say,  '^  William  Hun- 
gerford"  (meaning  the  plaintiff',)  byrnt  the  school-house,  (meaning 
that  the  said  William  Hungeribrd  burnt  the  school-house,  so  as 
aforesaid  stated,)  by  means,  &c.  of  which  the  defendant  is  greatly 
hurt,  &c. 

Issue  was  joined  upon  the  plea  of  not  guilty,  and  there  was  a  ver- 
dict for  the  plaintiff. 

A  motion  in  arrest  of  judgment  was  then  made  by  the  defendant, 
and  the  following  reasons  assigned; 

1.  Because  the  words  in  the  plaintiff^s  declaration  alleged  to  have 
been  spoken  by  the  defendant,  are  not  actionable  per  scj  connected 
with  the  coUo^ium  in  the  said  declaration  stated. 

2.  Because  the  said  words  per  tte,  as  connected  as  aforesaid  with 
the  said  colloquium^  are  not  actionable,  and  the  plaintiff  has  not 
alleged,  nor  stated,  any  special  damage. 

3.  Because  the  burning  of  a  school-house,  not  a  public  school- 
house,  is  not  punishable  as  a  criminal  offence,  at  common  law,  nor 
by  virtue  of  any  Act  of  Assembly  in  force  in  this  State. 

4.  Because  the  plaintiff  has  not  alleged  in  his  declaration  that  the 
said  school-house  was  an  out-house  at  the  time  the  said  burning  is 
supposed  to  have  been  charged,  or  a  dwelling-house,  or  that  the 
same  was  empty  at  the  time,  or  *  that  it  contained  any  to-  -  - 
bacco,  rye,  wheat,  oats,  Indian  corn,  barley,  flax,  hemp,  hay,  *W* 
or  other  country  produce,  horse  or  horses,  cattle,  or  goods,  wares  and 
merchandise,  nor  that  the  same  was  a  public  school-house. 

5.  Because  a  school-house  is  not  an  out-house,  within  the  meaning 
of  the  Act  of  1809,  ch.  138,  or  any  Act,  or  statute,  in  force  in  this 
State. 


282  JONES  V8.  HCrNGEEF0RD.-4  G.  &  J. 

The  motion  in  arrest  was  overruled  bj  the  County  Court,  and 
judgment  rendered  on  the  verdict  for  the  plaintiff. 

From  this  judgment  the  defendant  appealed  to  this  Coart. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mab< 
TIN,  Archeb,  and  Dorse  y,  J  J. 

After  the  cause  was  put  under  rule  argument,  the  death  of  the 
appellant  was  suggested. 

Brewer  and  Stonestreet^  for  the  appellant,  cited  Rttsaell  of»  Crimes^ 
1567,  1661 ;  Act  of  1809,  ch.  138,  sec.  6 ;  4  Jacobs^  Late  Die.  464. 

V,  H.  Dorsey  and  R,  W.  OiUj  for  the  appellee.  Does  the  declara- 
tion contain  words  imputing  an  indictable  offence  f  It  directly 
charges  the  plaintiff  with  having  burnt  a  school-house,  the  property 
of  the  defendant.  The  Act  of  1809,  ch.  138,  declares  it  criminal  to 
/L€\R.  ''^^^^  *  variety  •  of  buildings,  enumerating  them  specially, 
*^^  and  concludes  with  these  general  words,  "or  any  other 
out-house  not  parcel  of  a  dwelling-house."  To  burn  any  such  out- 
house is  criminal.  It  was  criminal  at  common  law  to  burn  any 
dwelling-house,  which  includes  all  buildings  parcel  of  the  mansion 
house.  The  Legislature  intended  to  include  all  other  buildings.  It 
results  from  the  common  law,  then,  and  the  Act  of  Assembly,  that 
to  burn  any  building  is  indictable.  The  common  law  was  designed 
to  protect  the  habitations  of  men,  the  Act  of  Assembly  to  protect 
his  property.  Since  the  case  of  House  vs.  Housej  5  H.  dt  J.  125,  it  is 
immaterial  whether  the  house  destroyed  is  empty,  or  contains  per- 
sonal property.  To  burn  a  barn,  whether  full  of  property,  or  empty, 
is  indictable.  To  burn  any  other  house,  must  upon  the  same  princi- 
ple be  indictable.  One  empty  house  is  as  much  the  object  of  the 
law's  protection  as  another.  A.  colloquium  is  then  unnecessary. 
The  words,  not  parcel  of  a  dwelling-house,  can  make  no  difference. 
The  school-house  is  parcel  of  a  dwelling-house,  or  it  is  not,  and  in 
either  case,  to  burn  it  is  indictable.  A  slanderous  and  actionable 
charge  is  made,  when  the  defendant,  in  substance,  imputes  to  the 
plaintiff  the  cor'pm  of  an  indictable  offence.  He  need  not  charge  all 
the  circumstances  necessary  to  identify  the  crime — to  say  "  you  are 
a  thief,"  or  "you  have  committed  arson,"  and  the  like,  is  sufficient. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  is  an 
action  of  slander,  and  the  words  charged  in  the  first  coant  in  the 
declaration  are,  ^^he  burnt  the  school- house, "  innuen^,  the  school- 
house  of  the  appellant,  Edward  Jones. 

In  the  second  count,  "you  burnt  the  school-house,"  and  in  the 
third  count,  "William  Hnngerford  burnt  the  school-house,"  with  the 
same  innuendo^  in  each,  as  in  the  first  count.  To  which  there  was  a 
plea  of  not  guilty,  and  idsue,  and  a  verdict  for  the  plaintiff,  the  ap- 
pellee, and  a  motion  in  arrest  of  judgment,  which  was  overruled, 
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and  *jadgment  entered  upon  the  verdict  for  the  plaintiff,  ^g^gm 
And  the  question  presented  to  us  is,  whether  the  words  as  '♦^^ 
charged  in  the  declaration  are  actionable  per  se. 

By  the  5th  section  of  the  Act  of  1809,  ch.  138,  it  is  provided,  that 
-^  every  person,  his,  or  her,  aiders,  abettors,  or  counsellors,  who  shall 
be  (fuly  convicted  of  the  crime  of  wilfully  burning  any  raill,  distillery, 
manufactory,  barn,  meat-house,  tobacco-house,  stable,. warehouse,  or 
other  out-house  not  parcel  of  any  dwelling-house,  being  empty,  or 
having  therein  any  tobacco,  wheat,  rye,  oats,  Indian  corn,  barley, 
flax,  hemp,  hay,  or  other  country  pfoduce,  horse,  or  horses,  cattle, 
or  goods,  wares,  and  merchandise,  shall,  at  the  discretion  of  the 
Court,  suffer  death  by  hanging  by  the  neck,  or  be  sentenced  to 
nndergo  a  confinement  in  the  penitentiary-house,  for  a  time,  not  less 
than  three,  nor  more  than  twelve  years."  There  can,  we  think,  be 
DO  doubt  that  a  school-house,  not  parcel  of  a  dwelling-house,  is  em- 
braced by  the  terms,  "  any  other  outhouse,  not  parcel  of  any  dwell- 
ing-house,"  and  that  maliciously  to  charge  another  with  wilfully 
homing  a  school-house,  (the  property  of  another,)  is  per  se  actionable. 
Bat  as  it  is  not  every  burning  that  constitutes  an  offence,  and  a  man 
may  innocently,  and  without  committing  any  offence  punishable  by 
the  law,  burn  any  house,  the  intention  always  entering  into  the 
essence  of  the  offence ;  and  the  wilfully  burning  any  of  the  houses 
mentioned  in  the  Act  of  Assembly,  being  the  offence  described  and 
provided  against,  it  is  not  sufficient,  in  an  action  of  slander,  merely 
to  charge  in  the  declaration  that  the  defendant  said  of  the  plaintiff, 
^^  that  he  had  burned  such  a  house,"  such  words,  not  naturally,  and 
per  se,  conveying  the  meaning  that  he  had  wilfully  burned  the  house, 
or  committed  the  offence  prohibited  by  the  Act  of  Assembly ;  but 
might  have  been  intended  of  an  innocent,  and  not  a  felonious  burn- 
ing. And  it  is  not  like  the  case  of  words  spoken,  that  are  prima 
fade  actionable,  as  the  directly  calling  a  man  a  thief,  or  saying  of 
him  that  he  was  guilty  of  perjury.  In  relation  to  which,  it  is  suffi- 
cient to  state  in  the  declaration  *the  malicious  intent  of  the  Mg^^ 
defendant,  and  the  slanderous  words  spoken  concerning  the  *^  ■ 
plaintiff.  Here  the  declaration  does  not  state  a  slander  prima  facie 
actionable,  as  the  saying  of  the  plaintiff  that  he  had  wilfully  burned 
the  school-house ;  and  there  is  neither  a  proper  colloquium  stated, 
nor  an  innuendo  that  the  defendant  meant,  by  the  words  spoken,  to 
impute  to  the  plaintiff  the  crime  of  wilfully  burning  the  school-house. 
In  House  vs.  House,  5  H,  dt  J.  125,  cited  in  the  argument  by  the 
counsel  for  the  plaintiff',  it  will  be  seen,  on  examination  of  the  record, 
that  there  was  an  innuendo,  that  the  defendant  meant  that  the  plain- 
tiff was  guilty  of  arson,  and  did  wilfully  burn  the  defendant's  barn. 

Judgment  reversed. 
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State,  use  of  the  President  and  Tbustejes  of  Charlotte 
Hall  School  vs.  Philip  Greenwell. — December,  1832. 

Id  an  action  upon  an  administration  bond,  brought  for  the  use  of  the  Presi- 
dent and  Trustees  of  Charlotte  Hall  School,  claiming  the  residue  of  an  in- 
testate's estate,  for  default  of  kin  within  the  fifth  degree  of  either  con- 
sanguinity or  affinity,  under  the  Act  of  1719,  ch.  14,  and  1729,  ch.  24,  the 
defendant  pleaded  in  bar,  that  the  intestate  left  a  certain  B.  within  the 
fifth  degree  of  consanguinity,  who  was  entitled  to  the  residue.  &c. ;  upon 
this  plea  issue  was  joined.  Held,  That  B.  could  not  be  called  to  prove, 
that  she  was  related  to  the  deceased,  within  the  fifth  degree,  as  she  had  a 
direct  interest  in  establishing  that  fact. 

When  a  recovery  is  had  against  a  trustee  in  a  Court  of  competent  jurisdiction, 
where  he  has  been  guilty  of  no  fraud  or  collusion,  but  acted  bona  fide  in 
resisting  claims  against  him,  he  is  not  answerable  over  to  another,  though 
not  a  party  to  the  suit,  for  the  same  sum  adjudged  against  him. 

The  administrator  being  a  trustee  for  the  witness,  the  judgment  in  this  case 
would  be  an  absolute  bar  to  any  suit  instituted  by  the  witness  to  recover 
her  distributive  share. 

Where  the  cestui  que  trust  has  notice  that  a  fund  in  the  hands  of  his  trustee 
is  sued  for  by  a  third  person,  he  may  participate  in  the  defence  of  the 
action,  and  is  barred  by  a  judgment  adverse  to  his  interests. 

Mg^A  *  The  declarations  of  a  deceased  party  are  competent  evidence,  in  an 
4U9  action  against  his  administrator  for  the  residue  of  his  estate,  to 

prove  that  a  particular  person  was  his  relation,  and  the  degree  of  the 

consanguinity  or  afiinity  between  them ;  but  a  conversation  between  the 

deceased  and  another,  in  which  each  reckoned  up  their  descents,  when 

the  deceased  remarked,  if  that  be  the  case,  we  are  second  cousins,  is  not 

admissible  evidence  for  the  purpose  aforesaid,  (a) 
The  mode  of  ascertaining  the  degree  of  kindred  between  two  individuals, 

according  tp  the  Act  of  1798,  ch.  101,  sub-ch.  11,  sec.  15,  is  to  reckon  by 

counting  down  from  the  common  ancestor  to  the  more  remote.     This 

applies  to  all  cases  of  distribution  of  personal  estate. 
Upon  a  motion  in  arrest  of  judgment,  no  reasons  need  be  assigned.    That 

motion  serves  in  some  measure,  the  office  of  a  demurrer,  and  brings  the 

whole  record  to  the  view  of  the  Court,  (b) 
The  Act  of  1825,  ch.  117,  doed  not  apply  either  to  demurrers  or  motions  in 

arrest  of  judgment,  (c) 
In  an  action  brought  in  the  name  of  the  State,  for  the  use  of  a  person  entitled 

to  a  fund,  it  is  no  valid  objection  to  the  judgment,  that  costs  have  been 

adjudged  against  the  State,  (d) 


(a)  Cited  in  Cravfurd  vs.  Blackburn,  17  Md.  54,  and  Jones  vs.  Jones ^  3<J  Md. 
457,  holding  that  evidence  of  declarations  of  the  members  of  a  family  as  to 
pedigree  are  always  admissible.    See  also  Cope  vs.  Pearce.  7  Gill,  262. 

(b)  Cited  in  Turnpike  Road  vs.  State,  19  Md.  290. 

(c)  Cited  in  Cushwa  vs.  Cushwa^  9  Gill.  248;  Morgan  vs.  Briscoe^  4  Md.  273; 
Smith  vs.  Wood,  31  Md.  301;  CocA^  vs.  Ensor,  48  Md.  267.  But  the  motion 
must  be  made  before  the  Court  of  Appeals  can  go  behind  the  judgment. 
See  Rev.  Code,  Art.  71,  sec.  7. 

(d)  Relied  on  in  Robey  vs.  Turner^  8  G.  &  J.  182. 
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That  is  the  proper  mode  of  entering  the  judgment  since  the  Act  of  1794,  ch. 
54,  sec.  10,  and  its  effect  is  to  render  the  equitable  plaintiff  liable  to  an 
attachment  for  costs,  if  he  fails  to  sustain  his  action. 

Upon  a  successful  motion  in  arrest  of  judgment,  each  party  pays  his  own 
costs. 

The  State  is  not  liable  for  costs  unless  there  exists  some  legislation  to  make 
her  so,  and  no  execution  should  be  awarded  against  her. 

Under  the  Act  of  1729,  ch.  24,  sec.  17,  administrators  in  certain  cases  are  di- 
rected to  pay,  and  satisfy  the  balance  of  the  estate  of  those  intestate 
persons  wiio  leave  no  legal  representatives,  &c.  '^  to  the  visitors  of  the 
public  school  of  the  county  where  the  deceased  resided."  The  replica- 
tion in  assigning  a  breach  under  that  Act,  alleged,  that  the  intestate  ^'K. 
died  possessed  of  a  large  personal  estate  in  Saint  Mary  ^s  County. ' '  Hdd^ 
That  although  this  allegation  was  ambiguous,  yet  it  was  sufficient  upon 
a  motion  in  arrest  of  judgment. 

The  charter  of  the  visitors  and  trustees  of  the  Charlotte  Hall  School,  (Act  of 
1774.  ch.  14  J  is  to  be  considered  in  the  light  of  a  public  law.  Its  visitors 
are  liable  to  a  penalty  if  they  refuse  or  delay  the  acceptance  of  their  ap- 
pointment, and  the  charter  is  referred  to  specially  in  several  public  laws 
connected  with  the  fiscal  operations  of  the  Government.  In  alleging  its 
right  to  sue,  it  is  not  necessary  to  refer  to  the  various  Acts  of  Assembly 
which  relate  to  it.  (/) 

When  a  defendant  takes  a  bill  of  exception  and  afterwards  succeeds  in  a 
motion  in  arrest  of  judgment,  he  has  no  ground  of  appeal;  yet  if  the 
plaintiff  appeals,  and  the  Court  reverses  the  decision  upon  the  motion, 
if  it  is  perceived  that  the  County  Court  has  erred  upon  the  bill  of  excep- 
tions, a  *  procedendo  will  be  awarded,  and  when  the  County  Mg^g^ 
Court  enters  a  final  judgment,  the  defendant  will  be  entitled  to  "^"^^ 
his  appeal,  [g) 

Ceoss-Appeals  from  Saint  Mary's  County  Court.  This  was  an 
action  of  debt,  instituted  on  the  20th  of  January,  1826,  in  the  name 
of  the  State,  for  the  use  of  the  President  and  Trustees  of  the  Char- 
lotte Hall  School,  on  the  bond  of  Greenwell,  as  administrator  of  one 
Marcus  Killion,  dated  9th  September,  1818,  in  the  penalty  of  £5,000. 

To  the  plea  of  general  performance  the  plaintiff  replied.  That  by 
a  certain  Act  of  Assembly,  made  and  passed  at,  &c.  (1719,)  entitled, 
^^an  Act  for  the  application  of  such  intestates'  estates,  as  leave  no 
legal  representatives,  and  for  enforcing  proceedings  against  temerary 
administrators,"  after  reciting  among  other  things,  whereas  it  fre- 
qnently  happens,  that  persons  who  are  possessed  of  considerable  per- 
sonal estate,  die  intestate,  leaving  no  known  relations  or  representa- 
tives, legally  entitled  to  the  residue  thereof;  in  which  cases  'tis  ob- 
served, some  creditor,  or  pretended  creditor  of  such  deceased,  most 
commonly  obtains  the  administration  of  his  goods  and  chattels,  and 
thereby  becomes  legally  possessed  thereof;  by  virtue  whereof,  he 
not  only  satisfies  himself,  but  all  other  creditors  their  just  claims, 


(e)  Cited  in  Rock  HUl  College  vs.  Janes,  47  Md.  21. 

(/)  Cf.  Agnew  vs.  Bank,  2  H.  &  G.  854. 

\g)  Distinguished  in  Sasscer  vs.  Wcdker,  5  G.  &  J.  110. 
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but  likewise  retains  in  his  hands  the  total  residue  of  such  estate,  and 
converts  the  same  to  his  own  use,  on  pretence  of  securing  himself 
against  such  latent  debts,  as  may  thereafter  appear,  whereby  such 
administrator  has  the  sole  benefit  of  such  goods  and  chattels,  as  he 
had  no  other  pretence  or  right  to,  save  for  the  satisfying  himself  a 
debt,  and  perhaps  but  a  small  one,  out  of  the  deceased's  estate.  For 
the  more  just  and  better  application  of  which  residues  for  the  future, 
it  was  among  other  things  enacted,  that  every  such  administrator  as 
aforementioned,  shall  be  obliged  to  pay  and  satisfy  the  balance  of 
such  estates  to  one  of  the  public  treasurers  of  this  Province,  now 
State,  for  the  time  being,  in  the  same  manner  as  such  administrator 
should  have  been  by  law  obliged  to  pay  the  same  to  any  legal  resi- 
duary legatee,  in  case  any  such  should  have  appeared,  to  be  applied 

to  the  *  use  of  schools,  in  the  same  manner  as  the  additional 
^'■^  duty  of  twenty  shillings  per  poll  on  Irish  servants,  and  negroes, 
is  directed;  save,  that  whereas,  that  by  the  Act  for  the  better  admin- 
istration of  justice  in  testamentary  affairs,  &c.  sundry  particulars  of 
goods  and  chattels  are  directed  to  be  paid  in  specie,  according  to  the 
appraisement,  to  the  residuary  legatees ;  in  this  case,  such  adminis- 
trator shall  be  obliged  to  pay  the  said  balance  of  such  estate,  accord- 
ing to  the  true  value  thereof,  in  current  money,  for  the  payment 
whereof  he  shall  be  allowed  twenty  per  cent.,  that  is  to  say,  ten  per 
cent,  over  and  above  the  ten  per  cent,  usually  allowed,  provided,  that 
in  case  such  administrator  be  of  kin  to  the  deceased,  within  the  fifth 
degree  of  either  consanguinity  or  affinity,  that  then  such  adminis- 
trator, and  all  others,  that  are  nearly  related  to  the  deceased,  as  such 
administrator,  shall  have  as  good  a  right  to  such  residue,  as  if  he  or 
they  were  brothers  or  sisters'  children  to  the  deceased,  and  such  bal- 
ance shall  be  distributed  accordingly,  as  by  the  said  Act  still  in  force 
and  unrepealed,  more  fully  appears.  And  the  said  State  also  says, 
that  by  an  Act  of  Assembly  entitled,  ^^  an  additional  and  supplemen- 
tary Act  to  the  several  Acts  for  the  administration  of  justice  in  tes- 
tamentary affairs,"  passed  at,  &c.  (1729,)  it  was  among  other  things 
enacted,  that  every  administrator  obliged  by  the  Act,  entitled  an  Act 
for  the  application  of  such  intestates'  estates  as  leave  no  legal  repre- 
sentatives, &c.  to  pay  the  balance  of  the  estate  to  one  of  the  public 
treasurers,  shall  hereafter  be  obliged  to  pay  and  satisfy  the  balance 
of  such  estate  to  the  visitors  of  the  public  schools  of  the  county  where 
the  deceased  resided,  in  the  same  manner  as  such  administrator 
should  have  been  obliged  by  law,  to  pay  the  same  to  any  legal  repre- 
sentative, in  case  any  should  have  appeared ;  to  be  applied  to  the 
use  of  such  school,  save,  that  by  the  Acts  now  in  force,  sundry  par- 
ticulars of  the  goods  and  chattels  are  directed  to  be  paid  in  specie, 
according  to  the  appraisement,  to  the  legal  representatives;  in  this 
case  such  administrator  shall  pay  the  balance  of  such  estate  in  cnr- 

rent  money,  or  in  specie,  •  at  the  direction  of  the  visitors,  for 
^"    the  payment  whereof,  if  in  current  money,  he  shall  be  allowed 
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ten  per  cent.,  if  in  specie  five  per  cent.,  and  no  more ;  provided,  that 
in  case  snch  administrator  be  of  kin  to  the  deceased,  within  the  fifth 
degree  of  either  consanguinity  or  affinity,  then  snch  administrator, 
and  all  others  that  are  as  nearly  related  to  the  deceased  as  such  admin- 
istrator, shall  have  as  good  a  right  to  such  residue,  as  if  he,  or  they, 
were  brothers'  or  sisters'  children  to  the  deceased ;  and  such  balance 
shall  be  distributed  accordingly,  as  by  the  said  Act  still  in  force  and 
onrepealed,  more  fully  appears.  And  the  said  State  in  fact  says, 
that  the  said  Marcus  Eillion,  deceased,  in  the  condition  of  the  said 
writing  obligatory  mentioned,  died  possessed  of  a  large  pei'soual 
estate  in  Saint  Mary's  County  aforesaid,  leaving  no  relations,  or 
representatives,  or  relation,  or  representative,  entitled  by  law,  or 
either  of  the  aforesaid  Acts  of  Assembly,  to  the  balance  or  residue  of 
the  estate  of  him  the  said  Marcus  Killion,  in  the  hands  of  him  the 
said  Philip,  after  paying  the  debts  of  the  deceased,  and  that  the  said 
Philip  was,  by  Saint  Mary's  County  Orphans'  Court,  appointed  ad- 
ministrator of  the  said  Marcus  Eillion,  on,  &c.  and  by  viiliue  of  the 
administration,  on  the  estsite  of  the  said  Marcus  Killion,  deceased, 
possessed  himself  of  the  goods  and  chattels,  rights  and  credits  of  the 
said  deceased,  to  a  large  amount,  to  wit,  to  the  value  of  ¥1,604.81^, 
current  money,  at,  &c.  and  that  after  paying  and  satisfying  the  debts 
of  said  deceased,  there  remains  a  balance  or  residue  of  $1,604.81^, 
cnrrent  money,  payable  to  the  President  and  Trustees  of  the  Char- 
lotte Hall  School,  which  said  balance  the  said  State  says,  the  said 
Philip  has  not  paid  to  the  said  President  and  Trustees  of  the  Charlotte 
Hall  School,  as  the  law  will  charge,  and  he  ought  to  have  done,  but 
that  the  said  Philip  has  misapplied  the  same,  contrary,  &c. 

The  defendant  rejoined,  that  the  intestate  left  a  certain  Bridget 
Qaigley  within  the  fifth  degree  of  consanguinity,  and  as  such,  en- 
titled to  the  residue  of  the  estate  of  the  intestate,  in  the  hands  of 
the  defendant  as  administrator,  &c. 

•  To  this  rejoinder  the  plaintiff  took  issue.  >«  i  o 

1.  At  the  trial  of  the  cause  the  defendant,  in  support  of  the  ^'■'^ 
issue  on  his  part  joined,  offered  to  give  evidence  by  Bridget  Quigley, 
in  the  said  rejoinder  mentioned,  that  she  was  within  the  fifth  degree 
of  consanguinity  to  the  said  Mark  Eillion,  in  the  condition  of  the 
said  bond  mentioned ;  to  the  competency  of  the  said  Bridget  Quig- 
ley, to  prove  the  said  fact,  the  plaintiff,  by  its  counsel  objected,  and 
the  Court  (Ejsy  and  Plater,  A.  J.,)  sustained  the  objection,  and 
refused  to  permit  the  said  witness  to  give  such  testimony. 

The  defendant  excepted. 

2.  The  defendant  then  offered  to  prove  by  Bridget  Quigley,  the 
same  person  mentioned  in  the  pleadings,  that  she  was  the  second 
cousin  of  the  said  Mark  Eillion.  To  the  competency  and  admissi- 
bility of  which  witness,  to  give  testimony,  the  plaintiff  by  his  counsel 
objected.  The  Court  sustained  the  said  objection,  and  the  defendant 
excepted. 
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3.  The  defeDdant  farther  offered  to  give  testimony,  by  a  legal  and 
competent  witness,  that  he  knew  Mark  Killion ;  that  he  wa«  present 
when  the  said  Mark  Eillion  and  Bridget  Qaigley  each  reckoned  np 
their  descents ;  Mark  Killion  first  tracing  his  descent,  and  then  the 
said  Bridget  Quigley  reckoned  up  hers;  upon  which  the  said  Killion 
remarked,  if  that  be  the  case,  we  are  second  cousins;  and  further, 
that  at  the  time  of  this  conversation,  he  did  not  recollect  that  either 
Killion  or  Mrs.  Quigley,  stated  that  they  knew  each  other  in  Ireland; 
nor  does  he  recollect  that  they  stated,  that  they  did  not  know  each 
other  l5efore  they  came  to  this  country ;  aud  this  witness  further 
stated  that  at  a  subsequent  conversation,  at  a  different  time  and 
place,  he  heard  the  said  Killion  say,  that  Bridget  Quigley  was  his 
second  cousin,  in  answer  to  a  person  who  recommended  said  Killion 
to  marry  said  Bridget  Quigley ;  the  said  witness  further  states,  that 
he  never  heard  the  said  Mark  Killion  say,  that  he  knew  the  father, 
mother,  or  any  of  the  ancestors  of  Bridget  Quigley,  to  which  testi- 
mony  the  plaintiff  by  his  •  counsel  objected.  The  Court  sns- 
^'■^  tained  the  objection,  and  the  defendant  excepted. 

The  verdict  being  for  the  plaintiff,  the  defendant  moved  in  arrest 
of  judgment,  without  assigning  any  special  cause.  The  Court  sus- 
tained the  motion,  and  gave  judgment  against  the  State,  for  the  de- 
fendant's costs,  and  awarded  an  execution  for  the  same,  &c. 

An  appeal  was  thereupon  prayed  by  both  parties. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Mabtin,  and  Abgheb,  JJ. 

AlexandeVj  for  the  appellant,  contended,  1.  That  the  defendant 
was  not  entitled  to  a  judgment  for  costs  upon  his  motion  in  arrest, 
though  the  motion  was  decided  in  his  favor.  1  Harr,  Dig.  354.  ^or, 
although  the  judgment  was  arrested,  should  the  verdict  have  been 
set  aside.  2  Evans*  Harr.  324 ;  2  Saund.  243.  And  the  awarding  an 
execution  against  the  State  for  the  costs,  was  also  erroneous.  2. 
The  pleadings  were  regular,  and  judgment  on  the  verdict  should 
have  been  rendered  for  the  plaintiff.  In  support  of  the  plaintiff's 
case,  as  exhibited  by  the  replication,  he  referred  to  the  Act  of  L719, 
ch.  14,  sec.  2;  1729,  ch.  24,  sec.  17;  1802,  ch.  101,  sec.  11;  1798,  ch. 
101,  sub-ch.  11,  sec.  16;  1723,  ch.  19;  1753,  ch.  19;  1758,  ch.  13; 
1774,  ch.  14.  And  he  insisted,  that  the  Acts  above  referred  to,  are 
public  Acts,  of  which  the  Court  is  bound  to  take  notice,  and  conse- 
quently, they  need  not  be  stated  in  the  pleadings.  Towsan  vs.  Havre 
de  Grace  Bank^  6  H.  el*  J.  52.  3.  Bridget  Quigley  was  incompetent, 
as  a  witness,  being  interested  in  the  event  of  the  suit.  2  Stark  Ev^ 
110^  785 ;  West  vs.  Randall,,  2  Mason  Rep,  181.  4.  Nor  were  the  de- 
clarations of  the  deceased  admissible,  being  nothing  more  than  hear- 
say, and  not  of  that  character  which  would  make  them  evidence, 
even  as  to  matters  of  pedigree.  Tliome  vs.  Lord^  2  Wm.  Black. 
1099 ;    1  Fhil  Ev.  188 ;  Berkely  Peerage  Case^  4  Camb.  404 ;  Jack- 
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«m  vs.  Broamery  •  18  Johns.  Rep.  89;  2  Com.  Rep.  347.  In  the  m^m 
admissioD  of  hearsay  evidence,  in  cases  of  pedigree,  the  Court  ^*^ 
exercises  a  sound  discretion.  Davis  vs.  Davis^  1  H.  db  J.  36,  95,  357, 
507;  Ounngs  vs.  Norwood^  2  H.i&  J.  101;  Hall  vs,  OittingSy  2  B.dkJ. 
393. 
No  counsel  argued  for  Greenwell. 

Abchbb,  C.  J.,  delivered  the  opinion  of  the  Court.  These  are 
cases  of  cross-appeals  from  Saint  Mary's  County  Court ;  the  plain- 
tiffs appealing  from  the  judgment  of  the  County  Court  on  the  motion 
in  arrest  of  judgment.  And  the  defendant  objecting  to  the  opinion 
of  the  County  Court  expressed  in  three  bills  of  exception  taken  at 
the  trial. 

We  shall  consider  these  cases  as  consolidated  for  the  purposes  of 
this  opinion,  and  shall  express  our  views,  first,  upon  the  various 
questions  of  evidence,  and  secondly,  upon  the  questions  arising  under 
the  motion  in  arrest  of  judgment,  and  as  to  the  judgment  itself. 

The  claim  of  the  plaintiff  rests  solely  on  the  fact,  according  to  the 
issne,  whether  the  person  referred  to  in  the  pleadings,  was  related  to 
the  intestate  within  the  fifth  degree  of  consanguinity.  The  defend- 
ant could  alone  succeed  by  establishing  that  B.  Quigley,  the  witness, 
was  entitled  to  the  very  fund  in  controversy,  by  showing  her  relation- 
ship to  the  intestate.  Now  if  the  evidence  offered  were  true,  and  to 
contest  its  admissibility  we  must  concede  it  to  be  true,  then  a  wit- 
ness is  offered  by  the  defendant,  who  is  in  possession  of  the  fund,  to 
prove  that  the  witness  herself  is  entitled  to  the  whole  fund  in  contro- 
versy ;  this  we  conceive  cannot  be  done.  She  has  a  direct  and  im- 
mediate interest  in  establishing  the  fact  she  is  called  upon  to  prove. 
The  defendant  is  the  trustee  for  whomsoever  may  be  entitled  to  the 
funds  in  his  hands,  and  there  certainly  must  exist  a  privity  between 
the  trustee  and  the  cesUiis  que  trust,  and  where  a  recovery  is  had 
against  a  trustee  in  a  Court  of  competent  jurisdiction,  where  he  has 
been  guilty  of  no  fraud,  •  or  collusion,  but  has  acted  bona  fide,  /i  i  c 
in  resisting  claims  against  him,  it  is  impossible  that  he  could  ^'-^ 
be  answerable  over  to  another,  though  not  a  party  to  the  suit  for  the 
same  sum  adjudged  against  him.  Or,  in  other  words,  that  the  law 
coald  twice  make  him  answerable  for  the  same  trust  fund.  If  this 
doctrine  be  correct,  and  we  are  inclined  to  think  it  is,  although  B. 
Qaigley,  the  witness,  was  not  party  to  this  suit,  yet  if  all  the  funds 
in  the  administrator's  hands  were  swept  from  him,  by  a  judgment  in 
this  case,  such  judgment  would  be  an  absolute  bar  to  any  suit  insti- 
tuted afterwards  by  her  against  the  administrator,  to  recover  her 
distributive  share.  The  effect  of  her  evidence  is,  then,  to  enable  the 
administrator  to  hold  the  funds  for  her  benefit ;  for  her  evidence 
shows  that  she  is  entitled  to  it,  and  to  prevent  its  recovery  against 
him,  when  if  it  was  recovered  it  would  be  lost  to  her.  In  this  view 
of  the  case,  she  had  a  direct  interest  in  the  event.  But  if  we  were 
19  4  G.  &  J. 
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incorrect  in  this,  it  is  clear  that  the  judgment  against  the  adminis- 
trator woald  be  a  bar  against  any  claim  made  b^'  the  witness,  where 
no  fraad  or  collasion  existed,  and  where  she  had  notice  of  the  ('X)ntro- 
versy,  that  she  might  participate  in  its  defence.  Here  she  had  no- 
tice, and  therefore  was  clearly,  properly  excluded.  The  Court  were 
therefore  right  in  rejecting  the  evidence  offered  on  the  part  of  the 
defendant,  in  the  first  and  second  bill  of  exceptions. 

But  we  are  of  opinion,  that  so  much  of  the  evidence  in  the  third 
bill  of  exceptions,  as  relates  to  the  declarations  of  the  intestate,  that 
he  and  B.  Quigley  were  second  cousins,  was  admissible  testimony. 
It  is  evidence  to  prove  a  relationship  within  the  fifth  degree ;  if  it  be 
reckoned  by  counting  down  from  the  common  ancestor,  to  the  more 
remote,  according  to  the  rule  prescribed  by  the  Act  of  1798,  ch.  101, 
snb-ch.  11,  sec.  15,  and  that  mode  must  be  adopted,  whatever  was 
the  rule  anterior  to  the  passage  of  that  Act.  The  reservation  in  the 
15th  section  refers  alone  to  the  surplus,  after  making  the  computa- 
tion of  relationship  as*  required  by  it,  and  was  not  intended  to  pre- 
yf  1 A  ^^^^  ^  different  mode  of  *  computing  relationship,  where  the 
^'■^  schools  were  to  have  the  surplus,  from  that  prescribed,  where 
the  estate  was  to  be  entitled  to  it. 

The  admissibility  of  the  intestate's  declarations  depend  upon  the 
same  principles,  as  do  all  declarations  in  relation  to  pedigree.  The 
conversation  with  B.  Quigley,  anterior  to  these  declarations,  may 
lessen  its  weight  with  the  jury,  but  it  comes  from  an  unquestionable 
source.  It  is  a  very  fair  presumption,  that  there  exists  with  every 
man,  particular,  actual,  or  traditionary  knowledge,  in  reference  to 
his  own  relations,  and  there  exists  prima  facie^  a  competence  in  him 
to  speak  of  them.  His  means  of  knowledge  may  vary  according  to 
the  circumstances  in  which  he  may  have  been  placed,  and  it  is  for 
the  jury  to  give  credit,  or  not,  to  the  declarations,  as  they  may  think 
under  sdl  circumstances  they  are  entitled  to.  Assigning  to  the  intes- 
tate, and  her  who  claims  to  be  his  distributee,  a  reasonable  age  of 
maturity,  as  we  are  justified  in  doing,  from  the  bill  of  exceptions, 
there  is  hardly  a  probability,  that  the  facts  attempted  to  be  proven 
by  the  declarations,  could  be  established  by  living  testimony.  Under 
these  impressions,  we  think  the  Court  should  have  admitted  the  de- 
clarations, last  spoken  of  in  the  third  bill  of  exceptions  by  the  intes- 
tate, as  evidence.  The  conversation  between  the  int^estate  and  B. 
Quigley,  to  prove  relationship,  was  clearly  inadmissible. 

The  objections  to  the  record,  arise  on  a  motion  in  arrest  of  judg 
ment.  That  no  reasons  have  been  assigned,  constitutes  no  valid  ob- 
jection against  our  examination  of  the  record.  The  motion  in  arrest 
of  judgment  serving  in  some  measure  the  office  of  a  demurrer,  we 
must  consider  that  the  whole  record  was  brought  to  the  view  of  the 
Court,  and  that  therefore,  as  regards  the  Act  of  1825,  the  motion  in 
arrest  of  judgment  must  be  governed  by  the  same  principles  as  a 
demurrer,  and  that  in  neither  case,  is  the  presentation  of  the  partica- 
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lar  groands  of  action  in  the  Court  below,  a  necessary  preliminary  to 
our  entertaining  the  appeal. 

•  Some  objections  have  gone  to  the  form  of  the  judgment  ^ ,  ^ 
itself,  others  to  the  pleadings  in  the  cause.  It  is  no  valid  ^^ 
objection  against  the  judgment,  if  costs  conld  in  such  a  case  have 
been  rightfully  granted,  that  costs  have  been  adjudged  against  the 
State.  It  is  certainly  true,  that  the  State  is  not  liable  for  costs, 
unless  there  exists  some  legislation  to  make  her  so ;  and  the  Act  of 
Assembly  of  1794,  ch.  54,  sec.  10,  so  far  from  creating  any  responsi- 
bility, throws  it  on  the  cestui  que  use  ;  and  renders  such  person  liable 
by  attachment.  On  a  failure,  however,  of  the  plaintiff  in  his  action, 
the  Act  of  Assembly  contemplates  the  entry  of  a  judgment,  and  it 
conld  not  be  entered  in  any  other  manner  than  against  the  State, 
becanse  in  all  the  records  and  proceedings  the  State's  name,  and  not 
the  name  of  the  cestui  que  use^  is  used  as  the  plaintiff,  and  it  could 
not  be,  therefore,  entered  against  the  cestui  que  use.  But  notwith- 
standing this,  the  onl^'  effect  of  the  judgment  is  to  create  a  liability 
in  the  cestui  que  use  for  the  amount.  In  the  rendition  of  the  judg- 
ment, however,  no  execution  should  have  been  awarded  against  the 
State.  It  is  also  erroneous  in  adjudging  costs  against  the  plaintiff. 
In  a  successful  motion  in  arrest,  each  party  pays  his  own  costs.  The 
defendant  is  not  entitled  to  costs.  He  should  have  taken  advantage 
of  the  error  in  the  pleadings,  by  demurrer,  and  not  having  done  so,  he 
has  by  laying  by,  contributed  to  the  costs  of  the  proceeding. 

Bnt  we  conceive  the  Court  were  in  error  in  arresting  the  judgment. 
We  can  perceive  no  defect,  which  after  verdict  could  have  availed 
the  defendant.  The  title  of  the  plaintiff  is  sufficiently  set  out  in  the 
replication.  An  averment  that  Marcus  Eillion  died  in  Saint  Mary's 
Coanty,  without  leaving  any  relation  within  the  fifth  degree  of  con- 
sanguinity or  affinity,  and  that  thereby  the  equitable  plaintiff'  became 
entitled  to  the  funds  in  controversy,  was  all  that  was  necessary  to 
have  been  done. 

Ah  regards  the  death  of  Eillion,  in  Saint  Mary's  County,  the  aver- 
ment in  the  replication  is,  ^^  that  he  died  possessed  of  a  large  personal 
estate  in  Saint  Mary's  County."  There  •  is  certainly  an  am-  ^,  ^ 
bignity  attached  to  this  phraseology.  It  may  mean  to  de-  ^^^ 
scribe  the  locality  ol  the  property,  or  it  may  be  understood,  as  desig- 
nating alone,  the  place  of  the  death  of  the  intestate.  Different 
meanings  may  be  attached  to  it,  according  to  the  punctuation  which 
may  be  given  to  it,  and  standing  without  punctuation,  the  sense  is 
eqoivocal.  Had  this  objection  been  urged  on  demurrer,  it  might 
have  been  available ;  it  is  a  rule  in  pleading,  that  if  the  meaning  of 
words  are  equivocal,  they  shall  be  taken  most  strongly  against  the 
pleader.  2  J7.  Black.  530.  But  it  is  not  available  in  arrest ;  for  after 
verdict  an  ambiguous  expression  in  a  declaration,  or  replication  is 
eared,  and  must  be  construed  in  that  sense,  which  would  sustain 
the  verdict,  1  Ch.  PL  216;  Cowp.  825;  and  the  Court  will  intend,  that 
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the  residence  Id  Saint  Mary's  Goanty,  witbont  which  the  plaintiff 
could  not  recover,  was  proved  at  the  trial.  Courts  will,  and  ought 
to  be  cautious,  how  they  arrest  judgments  after  verdict.  They 
should  intend  nothing  to  overturn  them.  3  Bur.  1725 ;  nor  ought  we 
to  be  called  upon  to  be  astute,  to  defeat  rights,  when  the  law  makes 
it  our  duty  to  be  solicitous  to  maintain  them. 

We  have  said  that  the  averment,  that  the  equitable  plaintiff  was 
entitled  to  the  funds  in  controversy,  was  the  only  averment  of  right 
which  was  necessary.  It  could  not  be  requisite,  to  set  out  the  title 
of  the  president  and  trustees  to  the  funds  with  particularity,  by  re- 
ferring to  the  various  Acts  of  Assembly  which  gave  the  right,  in  the 
pleadinsrs ;  because  the  laws  in  relation  to  that  institution,  are  clearly 
public  laws.  The  trustees  are  made  subject,  by  the  third  section  of 
their  charter,  (1774,  ch.  14,)  to  the  same  penalties  as  the  visitors  of 
the  county  schools,  and  by  reference  to  the  Act  for  the  encourage- 
ment of  learning,  and  erecting  schools  in  the  several  counties,  it  is 
provided,  that  every  visitor  duly  appointed  shall  be  liable  to  a 
penalty,  if  he  refuse  or  delay  his  acceptance  of  the  appointment. 
TowHon  vs.  Havre  de  Grace  BanJcy  6  B.  d;  J.  It  is  also  clearly  to  be 
considered  in  the  light  of  a  public  law,  *  to  be  judicially  noticed 
by  the  Courts,  having  been  referred  to  specially  in  a  public 
law  entitled,  an  Act  for  the  promotion  of  literature,  and  also  referred 
to  generally  in  a  public  law,  passed  in  1826,  ch.  265,  entitled,  an  Act 
to  enable  the  trustees  of  county,  and  other  schools  and  academies,  to 
recover  and  obtain  possession  of  the  funds,  and  other  property  and 
efl'ects,  belonging  to  such  schools  and  academies.  This  institution  has 
annual  donations  granted  to  it  by  various  Acts  of  Assembly,  and  it 
may  therefore  be  considered  as  connected  with  the  fiscal  operations 
of  the  government,  and  so  a  public  law ;  and  being  thus  required  to 
notice  the  laws,  in  relation  to  this  corporation  as  public  laws,  we 
know  by  the  same  means  that  it  is  located  in  Saint  Mary's  County, 
the  laws  themselves  referring  to  its  locality. 

The  entry  of  the  judgment  below  being  erroneous,  and  the  Court 
having  erred  in  arresting  the  judgment,  we  might  proceed  to  pro- 
nounce a  final  judgment  in  this  cause,  but  by  doing  so,  we  should 
inflict  injustice  upon  the  defendant.  He  would,  in  such  an  event, 
lose  the  benefit  of  his  exceptions,  and  of  the  trial  of  the  matters  in 
issue  before  the  jury ;  for  the  appeal  on  the  part  of  Green  well,  is  im- 
properly here,  and  must  be  dismissed;  the  judgment  below  having 
beeu  in  his  favor,  there  was  nothing  to  appeal  from.  When  how- 
ever, the  cause  goes  back  to  the  County  Court,  should  the  plaintiff 
insist  upon  the  judgment  being  rendered  in  his  favor,  then  the  de- 
fendant will  be  in  a  condition  to  prosecute  his  appeal,  and  upon 
producing  the  record  here,  will  be  entitled  to  a  revei*sal  upon  the 
third  bill  of  exceptions.  We  have  presented  our  opinion  upon  these 
bills  of  exceptions,  in  order  that  a  future  appeal  upon  them  might  be 
thereby  prevented,  and  supposing,  that  by  the  expression  of  oar 
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opinions  apon  them,  the  motion  in  arrest  woald  be  withdrawn,  and 
that  a  new  trial  would  be  consented  to  by  the  parties.  The  appeal 
on  the  part  of  Greenwell  is  dismissed  with  costs;  and  the  judgment 
in  the  apjfeal  of  the  State  use  of  the  President  and  Trustees  of  Char- 
lotte Hall  School  is  reversed,  and  a  procedendo  awarded. 

Judgment  reversed^  and  procedendo  awarded. 


*  Daniel  Ghambebs  vs.  Pbudenge  G.  Chalmebs  et  al    430 

December,  1832. 

According  to  the  established  practice  of  Cbancerj  in  this  State,  it  may  be 
taken  to  be  a  general  rule,  that  a  defendant,  although  he  answers  the 
bill,  and  issue  be  joined  thereon,  may  at  the  hearing  object,  that  the  case 
made  in  the  bill  does  not  entitle  the  party  to  equitable  relief,  and  if  his 
objection  be  sustained,  the  bill  will  be  dismissed,  (a) 

This  rule,  however,  as  it  regards  some  defences,  at  least,  given  by  statute, 
cannot  apply.  Limitations  must  always  be  pleaded,  both  at  law  and  in 
equity,  and  a  defendant  cannot  avail  himself  of  limitations,  merely 
because  the  proceedings  of  the  plaintiff  show  a  case  to  which  limitations 
might  be  applied,  (b) 

The  same  doctrine,  though  not  perhaps  to  the  same  extent,  prevails,  where 
reliance  is  placed  by  a  defendant  upon  the  usurious  character  of  the  con- 
tract set  out  in  the  bill,  as  the  foundation  of  the  plaintiff  ^s  proceeding. 

Where  a  bill  for  the  specific  execution  of  a  contract  states  a  case,  which  may 
or  may  not  be  usurious,  according  to  the  facts  which  really  exist  in  the 
case,  the  statute  of  usury  must  be  pleaded  or  relied  upon  in  the  answer, 
or  it  will  not  avail  the  defendant.  The  rule  might  be  different,  if  the 
bill  stated  a  usurious  contract  which  no  inference  or  intendment  can 
help. 

Where  a  contract  contained  divisible,  unconnected ,  and  independent  stipu- 
lations, the  performance  of  which  was  agreed  to  be  guaranteed  by  the 
execution  of  a  mortgage,  and  afterwards  upon  a  liquidation  of  the 
acounts  of  the  parties,  the  mortgage  was  executed,  it  was  held  to  be  no 
objection  in  equity  to  enforcing  the  mortgage,  merely  because  some  of 
the  stipulations  in  the  first  contract  were  usurious.  To  sustain  the  objec- 
tion that  the  mortgage  was  usurious,  it  should  have  been  stated,  that  it 
was  given  to  secure  the  usurious  stipulations  mentioned  in  the  contract. 

After  issue  joined  upon  an  answer  alleging  usury,  generally,  it  cannot  be 
objected  at  the  hearing,  that  this  defence  had  not  been  taken  with  more 
legal  precision.    This  could  not  be  done  even  at  law. 

Pleadings  in  Chancery  should  consist  of  averments  or  allegations  of  fact, 
and  not  of  inference  and  argument,  (d) 


(a)  Approved  in  Tartar  vs.  Oibbs^  24  Md.  887;  Allen  vs.  Burke^  2  Md.  Ch. 
637;  Dunnock  vs.  Dunnock^  8  Md.  Ch.  149;  Cfibba  vs.  Cunningham^  4  Md.  Ch. 
825. 

(h)  Cited  in  Allender  vs.  Vestry,  8  Gill,  170. 

(c)  Cf .  Trumbo  vs.  Blizzard,  6  G.  &  J.  18. 

(d)  Cited  in  Crook  vs.  Brown,  11  Md.  170;  McKim  vs.  White  Hall  Co.  2  Md. 
Oh.  518. 
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the  residence  in  Saint  Mary's  County,  without  which  the  plain tiflT 
could  not  recover,  was  proved  at  the  trial.  Courts  will,  and  oaght 
to  be  cautious,  how  they  arrest  judgments  after  verdict.  They 
should  intend  nothing  to  overturn  them.  3  Bur.  1725 ;  nor  ought  we 
to  be  called  upon  to  be  astute,  to  defeat  rights,  when  the  law  makes 
it  our  duty  to  be  solicitous  to  maintain  them. 

We  have  said  that  the  averment,  that  the  equitable  plaintiff  was 
eutitled  to  the  funds  in  controversy,  was  the  only  averment  of  right 
which  was  necessary.  It  could  not  be  requisite,  to  set  out  the  title 
of  the  president  and  trustees  to  the  funds  with  particularity,  by  re- 
ferring to  the  various  Acts  of  Assembly  which  gave  the  right,  in  the 
pleadines ;  because  the  laws  in  relation  to  that  institution,  are  clearly 
public  laws.  The  trustees  are  made  subject,  by  the  third  section  of 
their  charter,  (1774,  ch.  14,)  to  the  same  penalties  as  the  visitors  of 
the  county  schools,  and  by  reference  to  the  Act  for  the  encourage- 
ment of  learning,  and  erecting  schools  in  the  several  counties,  it  is 
provided,  that  every  visitor  duly  appointed  shall  be  liable  to  a 
penalty,  if  he  refuse  or  delay  his  acceptance  of  the  appointment. 
Towson  vs.  Havre  de  Grace  Banky  6  H.  dt  J.  It  is  also  clearly  to  be 
/f  1  o  c^^^sidered  in  the  light  of  a  public  law,  •  to  be  judicially  noticed 
by  the  Courts,  having  been  referred  to  specially  in  a  public 
law  entitled,  an  Act  for  the  promotion  of  literature,  and  also  referred 
to  generally  in  a  public  law,  passed  in  1826,  ch.  265,  entitled,  an  Act 
to  enable  the  trustees  of  county,  and  other  schools  and  academies,  to 
recover  and  obtain  possession  of  the  funds,  and  other  property  and 
etl'ects,  belonging  to  such  schools  and  academies.  This  institution  has 
annual  donations  granted  to  it  by  various  Acts  of  Assembly,  and  it 
may  therefore  he  considered  as  connected  with  the  fiscal  operations 
of  the  government,  and  so  a  public  law ;  and  being  thus  required  to 
notice  the  laws,  in  relation  to  this  corporation  as  public  laws,  we 
know  by  the  same  means  that  it  is  located  in  Saint  Mary's  County^ 
the  laws  themselves  referring  to  its  locality. 

The  entry  of  the  judgment  below  being  erroneous,  and  the  Court 
having  erred  in  arresting  the  judgment,  we  might  proceed  to  pro- 
nounce a  final  judgment  in  this  cause,  but  by  doing  so,  we  should 
infiict  injustice  upon  the  defendant.  He  would,  in  such  an  event, 
lose  the  benefit  of  his  exceptions,  and  of  the  trial  of  the  matters  in 
issue  before  the  jury ;  for  the  appeal  on  the  part  of  Green  well,  is  im- 
properly here,  and  must  be  dismissed ;  the  judgment  below  having 
been  in  his  favor,  there  was  nothing  to  api>eal  from.  When  how- 
ever, the  cause  goes  back  to  the  County  Court,  should  the  plaintiff 
insist  upon  the  judgment  being  rendered  in  his  favor,  then  the  de- 
fendant will  be  in  a  condition  to  prosecute  his  appeal,  and  upon 
producing  the  record  here,  will  be  entitled  to  a  revensal  upon  the 
third  bill  of  exceptions.  We  have  presented  our  opinion  upon  these 
bills  of  exceptions,  in  order  that  a  future  appeal  upon  them  might  be 
thereby  prevented,  and  supposing,  that  by  the  expression  of  oar 
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opinions  upon  them,  the  motioa  in  arrest  would  be  withdrawn,  and 
that  a  new  trial  would  be  consented  to  by  the  parties.  The  appeal 
on  the  part  of  Oreenwell  is  dismissed  with  costs;  and  the  judgment 
in  the  apifeal  of  the  State  use  of  the  President  and  Trustees  of  Char- 
lotte Hail  School  id  reversed,  and  a  procedendo  awarded. 

Judgment  reversed,  and  procedetido  awarded. 


*  Daniel  Chambers  vs.  Prudence  G.  Chalmers  et  aL    420 

December,  1832. 

According  to  the  established  practice  of  Chancer j  in  this  State,  it  may  be 
taken  to  be  a  general  rule,  that  a  defendant,  although  he  answers  the 
bill,  and  issue  be  joined  thereon,  may  at  the  hearing  object,  that  the  case 
made  in  the  bill  does  not  entitle  the  party  to  equitable  relief,  and  if  his 
objection  be  sustained,  the  bill  will  be  dismissed,  (a) 

This  rule,  however,  as  it  regards  some  defences,  at  least,  given  by  statute, 
cannot  apply.  Limitations  must  always  be  pleaded,  both  at  law  and  in 
equity;  and  a  defendant  cannot  avail  himself  of  limitations,  merely 
because  the  proceedings  of  the  plaintiff  show  a  case  to  which  limitations 
might  be  applied,  (h) 

The  same  doctrine,  though  not  perhaps  to  the  same  extent,  prevails,  where 
reliance  is  placed  by  a  defendant  upon  the  usurious  character  of  the  con- 
tract set  out  in  the  bill,  as  the  foundation  of  the  plaintiff's  proceeding. 

Where  a  bill  for  the  specific  execution  of  a  contract  states  a  case,  which  may 
or  may  not  be  usurious,  according  to  the  facts  which  really  exist  in  the 
case,  the  statute  of  usury  must  be  pleaded  or  relied  upon  in  the  answer, 
or  it  will  not  avail  the  defendant.  The  rule  might  be  different,  if  the 
bill  stated  a  usurious  contract  which  no  inference  or  intendment  can 
help. 

Where  a  contract  contained  divisible,  unconnected ,  and  independent  stipu- 
lations, the  performance  of  which  was  agreed  to  be  guaranteed  by  the 
execution  of  a  mortgage,  and  afterwards  upon  a  liquidation  of  the 
acounts  of  the  parties,  the  mortgage  was  executed,  it  was  held  to  be  no 
objection  in  equity  to  enforcing  the  mortgage,  merely  because  some  of 
the  stipulations  in  the  first  contract  were  usurious.  To  sustain  the  objec- 
tion that  the  mortgage  was  usurious,  it  should  have  been  stated,  that  it 
was  given  to  secure  the  usurious  stipulations  mentioned  in  the  contract. 
(c) 

After  issue  joined  upon  an  answer  alleging  usury,  generally,  it  cannot  be 
objected  at  the  hearing,  that  this  defence  had  not  been  taken  with  more 
legal  precision.    This  could  not  be  done  even  at  law. 

Pleadings  in  Chancery  should  consist  of  averments  or  allegations  of  fact, 
and  not  of  inference  and  argument,  (d) 


(a)  Approved  in  Tartar  vs.  Oibbs,  24  Md.  887;  Allen  vs.  Burke,  2  Md.  Ch. 
537;  JDunnocfc  vs.  Dunnock,  8  Md.  Ch.  149;  Oitbs  vs.  Cunningham,  4  Md.  Ch. 
825. 

(b)  Cited  in  Allender  vs.  Vestry,  3  Gill,  170. 

(c)  Cf.  Truwbo  vs.  Blizzard,  6  G.  &  J.  18. 

(d)  Cited  in  Crook  vs.  Broum,  11  Md.  170;  McKim  vs.  White  Hcdl  Co.  2  Md. 
<7h.  518. 
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Where  a  plaintiff  claimed  to  have  a  mortgage  recorded  after  the  time 
allowed  hy  law,  and  the  defendant  set  up  a  claim  to  an  allowance  oat 
of  the  property  which  it  was  alleged  was  a  part  of  the  consideration  for 
uniting  in  the  mortgage,  evidence  that  the  plaintiff  had  said,  (after  the 
time  for  recording  the  mortgage  had  elapsed,)  he  never  hlamed  the 
defendant  in  the  transaction,  and  that  he  was  willing  to  allow  her  $3,000, 
out  of  the  property  in  dispute,  and  that  he  had  employed  R.  to  call  upon 
the  defendant  and  explain  to  her  the  propriety  of  accepting  that  sum,  is 
not  sufficient  to  support  the  defence. 

An  agreement  that  a  co-defendant  might  he  examined  before  a  Justice  of 
the  Peace,  to  have  the  same  effect  as  if  taken  regularly  under  a  commis- 

Mgp-m    sion  *  for   evidence,  or  a  commission  de  bene  esse,  and  as  if  the 

^'^^  Chancellor's  order  for  his  examination  as  a  witness  had  been 
obtained,  does  not  waive  an  objection  to  the  witness'  competency,  and 
the  exception  may  be  taken  at  the  hearing. 

Defendants  who  are  properly  join^  in  equity,  who  have  an  interest  in  the 
same  subject-matter,  and  must  be  affected  by  the  same  evidence,  are  not 
competent  witnesses  for  each  other. 

Where  a  married  woman  and  her  trustee  united  in  a  mortgage  of  her  sepa- 
rate estate,  upon  a  bill  to  enforce  the  mortgage,  in  which  they  were  both 
made  defendants,  the  trustee  being  responsible  for  costs,  is  not  a  compe- 
.tent  witness  for  his  co-defendant. 

Appeal,  from  the  Court  of  Chancery.  The  present  bill  was  filed 
by  the  appellant,  against  the  appellee,  and  one  Thomas  Lee,  (since 
deceased,)  on  the  24th  of  October,  1825.  It  alleged  that  the  com- 
plainant, being  seized  and  possessed  of  a  ropewalk,  with  the  neces- 
sary hands  and  stock,  &c.  on  oi*  about  the  1st  of  November,  1826, 
was  applied  to  by  James  Chalmers,  now  deceased,  to  rent  the  rope- 
walk  and  hands  to  him,  and  to  sell  him  the  stock  of  materials  then 
on  hand,  he  promising  to  secure  complainant,  by  a  mortgage  of  all 
his,  the  said  Chalmers,  property,  real,  personal,  and  mixed.  That 
wisliing  to  retire  from  business,  the  complainant  accepted  the  pro- 
posal, and  in  pursuance  thereof,  a  written  contract  was  entered  iuto, 
between  them,  containing  the  terms  of  said  agreement,  which  con- 
tract is  exhibited,  and  made  part  of  the  bill.  That  Chalmers  at 
that  time  was  seized,  and  i>ossessed  of  a  certain  real  and  personal 
estate,  contained  in  a  deed  of  mortgage  beneath  exhibited,  and  made 
a  part  of  these  proceedings.  That  after  the  date  of  the  aforesaid 
agreement,  and  in  violation  thereof,  complainant  was  informed,  that 
Chalmers  had  executed  a  conveyance  of  the  property,  in  the  said 
deed  contained,  to  Thomas  Lee,  in  trust  for  the  benefit  of  the  gran- 
tor's wife.  Prudence  G.  Chalmers,  (one  of  the  appellees.)  That  upon 
this' information  he  applied  to  Chalmers  to  liquidate  the  amount  due 
him,  and  to  prevail  on  Thomas  Lee,  the  trustee,  to  join  in  a  mort- 
gage to  complainant  of  the  property,  conveyed  as  aforesaid  to  Lee, 
for  the  benefit  of  •  Chalmers'  wife,  to  secure  the  amount  which 
^^^  might  be  found  to  be  due  the  complainant.  That  upon  a  liqui- 
dation of  their  accounts,  there  was  found  to  be  due  from  Chalmers, 
to  complainant,  the  sum  of  84,200,  and  accordingly,  he,  Chalmers, 
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directed  his  coansel  to  propose  a  mortgage  of  the  property,  in  the 
deed  to  Lee,  to  secnre  the  same,  payable  in  one  year,  with  interest 
from  the  15th  Augast,  1810,  in  which  said  Lee  agreed  to  join.  That 
said  deed  of  mortgage  was  sal)8equently  executed,  and  jleliyered  to 
him,  on  the  31st  of  December,  1811,  by  the  counsel  for  Chalmers, 
and  complainant,  supposing  it  had  been  but  just  then  executed,  and 
it  not  at  that  time  being  convenient,  to  carry  it  to  the  ofBce  to  be 
recorded,  put  it  away,  for  a  few  weeks,  at  the  expiration  of  which 
time,  upon  reading  it,  he  found  to  his  surprise,  that  the  time  for 
recording  it  bad  elapsed.  That  the  omission  to  record  said  deed, 
was  from  no  fraudulent  design,  but  from  the  cause  above  mentioned. 
That  the  parties  by  whom  it  was  executed  having  refused  to  give 
him  another  mortgage,  he  filed  his  petition  in  the  Court  of  Chancery, 
to  have  the  first  deed  recorded,  which  the  Chancellor  decreed  should 
be  done,  but  that  decree  was  reversed,  upon  an  appeal  to  the  Court 
of  Appeals,  without  prejudice,  in  consequence  of  the  relief  which  the 
Chancellor  granted,  being  beyond  the  prayer  of  the  petition.  That 
the  conveyance  by  Chalmers  to  Lee,  in  trust  for  the  grantor's  wife, 
was  without  consideration,  and  in  fraud,  and  violation  of  his  agree- 
ment with  complainaut.  The  bill  then  prays,  that  the  mortgage 
deed  may  decreed  to  be  recorded,  and  that  the  property  therein  con- 
tained may  be  sold,  for  the  payment  of  complainant's  claim,  &;c.  and 
for  general  relief. 

The  agreement  referred  to  in  the  bill,  dated  1st  2lovember,  1806, 
recited,  ^'  whereas  the  said  Daniel  Chambers,  and  James  Chalmers, 
for  the  mutual  satisfaction,  and  reciprocal  benefit  of  each  other,  do 
enter  into  the  following  articles,  as  binding  on  each  according  to 
their  true  intent  and  meaning." 

•1.  The  said  Daniel  Chambers  doth  hereby  agree,  to  put  -^o 
into  the  hands  of  said  James  Chalmers,  stock  in  rope-yarn,  as  ^^^ 
agreed  on  by  them,  to  amount  of  $3,000,  for  the  entire  use  of  said 
Chalmers,  as  stock  in  trade,  during  the  term  of  two  years,  from  the 
date  thereof,  redeemable,  optionally,  at  any  time  by  said  Chalmers, 
within  the  said  two  years. 

2.  For  and  in  consideration  of  the  above  capital  stock  of  $3,000, 
the  said  Chalmers  cloth  bind  himself,  his  heirs,  &c.  to  pay  the  said 
Chambers,  quarterly,  for  the  use  of  said  stock,  according  to  the 
dividends  made  on  bank  stock  in  the  Union  Bank  of  Maryland,  pro- 
vided the  same  sinks  not  lower  than  simple  interest,  then,  and  in 
such  case,  say  simple  interest. 

3.  The  said  Chambers  doth  hereby  agree,  to  rent  to  him  the  said 
Chalmers,  his  ropewalk,  and  utensils  for  manufacturing  rope,  for  the 
the  term  of  four  years,  from  the  date  hereof,  together  with  horses, 
&c.  for  the  annual  rent  of  $300,  payable  quarterly,  at  the  expiration 
of  which  term,  the  said  ropewalk,  &c.  to  be  returned  by  the  said 
Chalmers  to  the  said  Chambei^. 
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4.  This  article  relates  to  the  hire  of  hands  to  be  employed  at  the 
ropewalk. 

5.  The  said  Chalmers  obliges  himself  not  to  sell,  or  transfer  the 
aforesaid  capital  stock,  or  mix  it  in  copartnership  stock,  or  purchase 
property  with  it,  without  first  consulting  the  said  Chambers,  or  hiB 
agent  appointed  for  that  purpose;  and  further,  as  a  guaranty  for 
the  return  of  the  said  stock  of  $3,000,  the  said  Chalmers  will  make  a 
safficient  deed  of  mortgage,  to  Chambers  of  all  his  property,  real,  per- 
sonal, and  mixed,  until  these  articles  are  complied  with,  according 
to  their  true  intent  and  meaning,  of  securing  Chambers,  that  no  loss 
may  arise,  in  either  principal  or  interest,  rents  or  wages,  &c. 

The  mortgage  referred  to,  dated  1st  July,  1811,  recites,  that  Chal- 
mers did  heretofore,  on  the  3d  of  January,  1809,  for  the  considera- 
tion therein  mentioned,  convey  to  Thomas  Lee,  his  heirs  and  assigns, 
.  .  parts  of  two  tracts  of  land,  called,  •  &c.;  to  have  and  to  hold 
^^^  the  same  in  trust,  for  the  separate  use  of  Prudence  G.  Chalmers, 
and  her  heirs,  and  to  dispose  of  as  she,  or  her  heirs,  should  appoint 
and  direct.  And  whereas,  the  said  James  Chalmers  before  the  date  of 
said  deed,  had  contracted  a  debt  hereinafter  mentioned,  with  the 
said  Daniel  Chambers,  the  payment  whereof  he  had  agreed  to  secure 
by  mortgage,  on  the  same  parcels  of  land,  as  by  a  writing  to  that 
effect,  signed  and  sealed  by  the  said  Chalmers,  will  appear.  And  it 
being  of  importance  to  said  Chalmers,  to  have  a  further  indulgence 
for  said  debt,  and  the  said  Prudence  G.  Chalmers,  being  willing  that 
her  husband's  contracts  should  be  carried  into  effect,  hath  appointed, 
and  directed  the  said  Thomas  Lee,  to  dispose  of,  and  convey  the  said 
lands,  and  premises,  to  the  said  Daniel  Chambers,  in  mortgage  to 
secure  the  said  sum  of  money  agreeably  to  the  terms  of  said  agree- 
ment. In  consideration  of  the  above  recited  premises,  and  of  one 
dollar,  the  said  Thomas  Lee  bargained  and  sold,  to  the  said  Cham- 
bers, his  heirs  and  assigns,  the  lands  and  premises,  in  the  aforesaid 
deed  of  trust ;  with  a  proviso,  that  if  the  said  James,  and  Prudence 
G.  Chalmers,  shall,  on  or  before  the  first  day  of  July  next,  pay  the 
said  Daniel  Chambers,  the  sum  $2,200 ;  and  on  the  first  of  Jnly,  1813, 
the  further  sum  of  $2,000,  then  this  deed  to  be  void,  and  Thomas 
Lee  shall  be  seized  of  the  said  land,  &c.  subject  to  the  trust  in  the 
first  recited  deed. 

Prudence  G.  Chalmers,  in  her  answer  stated,  that  her  husband, 
James  Chalmers,  did  rent  a  ropewalk,  &c.  of  the  complainant,  on 
certain  terms,  which  she  supposes  are  truly  set  forth  in  the  agree- 
ment referred  to  in  the  bill,  but  she  has  no  knowledge  of  any  agree- 
ment in  relation  to  a  mortgage,  to  secure  the  return  of  said  property. 
That  said  property,  after  being  in  the  possession  of  said  Chalmers 
about  thi*ee  years,  was  given  up,  and  returned  to  Chambers,  and  she 
believes,  that  the  agreement  reserves  to  Chambers,  under  name,  of 
rent,  an  interest  on  the  value  of  the  rented  pi*emises,  at,  and  alter 
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the  rate  of  divideiids  on  stock  in  the  *  Union  Bank,  if  those  ^^  * 
dividends  shonld  not  be  less  than  six  per  cent.,  in  which  re-  ^^^ 
spect  she  charges  that  the  agreement  was  uaarions  and  void.  That 
«ome  time  after  the  execution  of  this  agreement,  and  after  her  afore- 
said hasband  had  taken  possession  of  the  ropewalk,  &c.  Chambers 
claimed  of  him  a  balance  of  $4,200,  and  insisted  on  having  the  same 
secured  by  mortgage,  and  upon  its  being  refused  him,  be  filed  a  bill 
as  be  has  stated,  on  the  agreement,  for  its  specific  performance. 
That  prior  to  this,  this  defendant,  by  the  devise  of  her  father,  had 
acquired  an  undivided  interest  in  a  valuable  real  estate,  together  with 
ber  brothers  and  sisters,  and  it  was  agreed  between  her,  and  her 
husband,  and  brothers,  that  she  would  concur  in  a  sale  of  her  inte- 
rest therein,  to  be  made  by  her  husband,  provided  he  would  invest 
the  proceeds  in  other  real  estate,  which  should  be  conveyed  in  trust, 
for  her  separate  use.  That  her  husband  accordingly  sold  her  estate, 
and  applied  the  proceeds  to  discharge  a  mortgage,  which  he  had 
given  on  a  piece  of  property,  previously  purchased  by  him  of  one 
James  Hindman,  and  then  in  compliance  with  the  aforesaid  under- 
standing, conveyed  a  portion  thereof  to  Thomas  Lee,  for  her  sepa- 
rate use.  That  at  this  time  she  did  not  know  of  any  agreement, 
which  her  husband  had  entered  into  with  the  complainant,  binding 
himself  to  give  a  mortgage  of  his  estate,  real  and  pei-sonal,  if  any 
sacb  agreement  was  ever  in  fact  made  at  all.  That  after  the  con- 
veyance in  trust  for  her  benefit.  Chambers  represented  to  this  de- 
fendant, that  the  same  was  invalid  as  respected  his  claim  for  a  mort- 
gage, and  in  order  to  induce  her  to  direct  that  one  should  be  exe- 
cuted to  him,  and  as  a  consideration  therefor,  agreed  to  secure  to 
this  defendant's  separate  use,  the  sum  of  $5,000,  which  was  the  sole 
inducement  for  her  so  doing.  That  the  representations  made  as 
aforesaid,  by  the  complainant  to  her,  in  regard  to  the  superiority  of 
his  claim  for  a  mortgage,  over  the  trust  deed  for  her  benefit,  were 
untrue,  and  fraudulently  made,  for  the  purpose  of  unfairly  depriving 
her,  of  her  just  interest  in  the  trust  property,  and  that  the 
*  mortgage,  in  the  execution  of  which  she  was  thus  induced 
to  unite,  was  fraudulently  obtained.  That  complainant  has  not  in  any 
way  secured  this  defendant  the  $5,000,  as  agreed,  nor  has  he  settled 
with  her  husband,  for  the  purpose  of  ascertaining  the  precise  amount 
which  may  be  due  him,  as  was  stipulated  at  the  time  of  the  execu- 
tion of  the  mortgage,  it  being  then  distinctly  understood,  that  the 
sum  mentioned  in  the  mortgage  was  only  nominal,  and  t&at  an  en- 
dorsement should  be  made  upon  it,  that  the  amount  actually  due 
should  be  ascertained  by  a  subsequent  settlement.  The  complainant 
having  complied  with  none  of  these  engagements,  this  defendant, 
charges  that  said  mortgage  is  wholly  and  entirely  fraudulent,  and 
void.  And  by  way  of  plea  to  the  said  bill,  she  avers,  and  maintains 
that  the  said  pretended  conveyance  of  mortgage,  is  utterly  void,  and 
invalid,  not  only  by  reason  of  the  circumstances  set  forth  in  this 
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answer,  but  also  in  this,  that  by  and  according  to  the  terms  and  cod< 
ditions  of  the  deed  of  trust  to  Lee,  it  was  not  competent  to  her,  and 
and  she  had  not  the  right  and  authority,  to  make  a  valid  conveyance 
by  way  of  mortgage,  of  and  according  to  the  purport,  terms,  and 
provisions  of  said  pretended  deed  of  mortgage,  and  that  she  and  the 
land  and  premises  therein  mentioned,  are  in  no  manner  bound  by  the 
same. 

The  answers  of  the  children  of  Chalmers,  who  were  made  defend- 
ants, after  his  death,  state  that  they  are  ignorant  of  all  the  in.itters 
stated  in  the  bill. 

The  general  replication  was  filed  by  the  complainant. 

Mrs.  Eleanor  Lee,  for  the  defendant  deposed,  that  Daniel  Chauv 
bcrs  said  he  never  blamed  Mrs.  Prudence  G.  Chalmers,  in  the  trans- 
action, and  that  he  was  willing  to  allow  her  $3,000,  (which  he  under- 
stood to  be  her  patrimony,)  out  of  the  same  property  on  which  Mrs. 
Chalmers  resided,  and  upon  which,  the  deponent  understood,  Cham- 
bers had  a  claim,  by  some  instrument  of  writing:  and  that  he, 
.  ^^  Chambers,  employed  Mr.  Philip  Eogers  to  call  upon  Mrs.  Chal- 
'*'*  •    mers,  *  and  explain  to  her  the  propriety  of  accepting  the  $3,000. 

In  answer  to  a  cross -interrogatory,  she  stated,  that  in  the  conver- 
sation alluded  to  above,  she  heard  something  about  a  paper,  which 
had  been  neglected  to  be  recorded,  and  which  related  to  the  prop- 
erty, but  whether  the  remark  fell  from  Chambers,  or  the  persoD  with 
whom  he  was  conversing,  she  does  not  know. 

Thomas  Lee's  evidence  was  taken,  under  an  agreement,  that  he 
might  be  examined  before  a  justice  of  the  peace,  to  have  the  same 
effect,  as  if  taken  regularly  under  a  commission,  for  evidence,  or  a 
commission  de  bene  esse  ;  and  as  if  the  Chancellor's  order  for  his  ex- 
amination as  a  witness,  had  been  obtained. 

Ele  stated  that  Chambers,  to  induce  P.  G.  Chalmers  to  join  in  the 
mortgage,  and  as  the  consideration  therefor,  promised  to  secure  her 
out  of  said  property,  or  otherwise,  the  sum  of  $3,000,  that  being  the 
amount  mentioned  by  him  to  Chambers,  and  the  amount  of  her 
money,  paid  for  the  mortgaged  property.  He  further  proved,  that 
the  amount  mentioned  in  the  mortgage  was  but  nominal,  the  object 
being  to  secure  such  sum  as  might  subsequently  be  ascertained  to  be 
due. 

There  was  a  couimission  also  to  take  testimony,  and  some  other 
proof  was  adduced,  which  will  be  found  sufficiently  adverted  to  in 
the  opinions  of  the  Chancellor,  and  of  this  Court. 

Bland,  C,  (March  Term,  1828.)  The  object  of  this  bill  is  to  have 
the  mortgage  deed  recorded,  and  the  property  sold  for  the  payment 
of  the  debt  secured  by  it.  It  api)ears  that  the  plaintiff  having  had 
*  certain  dealings  with  the  late  James  Chalmers,  arising  out  of  a  con- 
tract bearing  date  the  1st  day  of  November,  1806,  they  came  to  a 
final  settlement  some  time  prior  to  January,  1809,  when  it  was  found 
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that  the  late  James  waH  indebted  to  the  plaintiff  in  tlie  8iim  ot 
$4,200,  and  to  secure  the  payment  of  that  snm,  with  interest  from 
thelSth  August,  1810,  the  *  mortgage  deed  dated  1st  July,  ^^^ 
1811,  was  made,  which,  without  any  fraudulent  intention  on  ^^^ 
the  part  of  the  plaintiff,  was,  from  accident  or  negligence,  not  re> 
corded  within  the  time  prescribed  by  law. 

The  defendant.  Prudence,  takes  various  gi'ounds  of  defence  by  her 
answer,  one  of  which  is,  that  the  plaintiff's  claim  is  usurious,  and, 
consequently,  that  this  mortgnjye  security  is  utterly  void,  which,  if 
true,  would  be  as  fatal  to  a  regularly  recorded  and  legal  mortgage, 
as  to  an  equitable  one,  in  the  situation  of  that  now  under  considera- 
tioD.  It  is  not  alleged,  nor  is  there  any  thing  that  shows,  that  the 
not  recording  of  this  deed  of  Ist  July,  1811,  was  imputable  to  any 
fraudnlent  intention  of  the  plaintiff*.  The  pasitions  assumed  by  the 
defendant,  Prudence,  may,  therefore,  be  examined,  unembarrassed 
by  any  considerations  arising  from  the  present  situation  of  this  deed. 
The  contract  of  Ist  November,  1806,  contains  eight  articles,  but  three 
of  which,  the  first,  second  and  fifth,  are,  however,  necessary  to  be 
considered  in  relation  to  this  question  of  usury.  They  run  thus: 
(the  Chancellor  here  recited  the  first,  second,  and  fifth  articles  of  the 
agreement,  as  before  stated.) 

In  this,  as  in  all  similar  cases,  almost  everything  depends  upon  the 
answer  that  must  be  given  to  the  question,  do  the  parties,  in  truth, 
stand  in  the  relation  to  each  other  of  borrower  and  lender?  If  they 
do,  and  the  lender  is  to  be  paid  more  than  legal  interest,  the  contract 
is  usurious  and  void,  whatever  may  be  its  form  or  structure. 

A  mere  loan  of  stock,  upon  an  agreement  to  replace  it  at  a  certain 
day,  or  to  pay  the  sum  advanced  and  the  dividends  upon  the  stock 
in  the  meantime,  is  not  usurious,  because  the  lender  may  in  fact  be 
a  loser,  should  the  stock  rise  in  value.  Tate  vs.  WellingSy  3  Term 
Rep.  231;  1  Ederij  273.  This,  however,  can  only  apply  to  public 
st^Kjks,  such  as  that  of  a  bank,  or  of  the  Government,  which  are 
transferable  as  a  si)ecies  of  property  of  fluctuating  value.  But  a 
party  cannot  be  permitted,  as  in  this  instance,  to  set  apart  a  certain 
portion  of  property,  or  the  value  of  •  property  he  has  sold,  ^  ^, 
and  by  assimilating  it,  in  his  contract  to  any  public  stock,  to 
reserve  upon  its  value  interest  beyond  that  which  is  legal,  and  equal 
to  the  dividends  upon  public  stock.  De  'Butts  vs.  Bacon^  6  Cranchj 
253.  In  the  first  of  these  articles,  a  certain  portion  of  the  property 
is  valued  and  called  stock.  It  is  most  manifest,  however,  that  the 
identical  same  property  thus  valued,  was  not  to  be  returned,  but  its 
estimated  worth  of  93,000  only ;  and  by  the  fifth  article,  a  mortgage 
was  to  be  given,  that  no  loss  may  arise  in  either  principal  or  interest* 
rents  or  wages,  &c.  Now  there  were  rents  and  wages  to  be  paid  for 
property  leased  and  hired,  but  there  was  no  other  sum  than  this 
$3,000  mentioned  in  this  contract,  to  which  the  terms  principal  and 
interest  could  apply ;  consequently,  as  to  the  property  sa  valued  at 
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93,000,  it  must  be  regarded  as  a  sale.  iDdeed,  the  plaintiff  himself 
speaks  of  it  a^  '^  the  purchase  of  said  materials,'^  and  therefore,  as  to 
that  specified  sum,  it  would  be  considered  as  a  loan  of  so  "much 
money,  the  principal  of  which  was  thus  expressly  secured.  And 
then  the  contract  apparentl}'^  assimilating  this  valuation  to  bank 
«tock,  stipulates  that  there  should  be  paid  upon  it,  quarterly,  an  in- 
terest equal  to  the  dividends  upon  the  stock  of  the  CTnion  Bank  of 
Maryland,  provided  it  did  not  sink  lower  than  simple  interest,  but  at 
all  events  legal  intei'est,  the  ])rincipal  and  legal  interest  were  not  at 
hazard  in  any  respect  whatever,  and  the  lender  was  to  have  the 
ehance  of  getting  more  than  legal  interest,  if  the  specified  bank 
dividends  should  amount  to  more  than  legal  interest.  It  is  usurious 
to  stipulate  for  the  chance  of  obtaining  such  an  addition  to  the  legal 
interest.  Barnard  vs.  Young^  17  Vea.  44.  This  usury  relates  only 
to  the  $3,000,  which  formed  only  one  of  the  component  parts. of  this 
contract,  but  that  taint  necessarily  spreads  over  and  vitiates  the 
whole.  Harrison  vs.  Hammel,  5  Taunt  780.  And,  consequently, 
the  contract  of  the  1st  November,  1806,  must  be  considered  in  all  re- 
spects whatever,  as  utterly  null  and  void. 

^  *  The  Act  of  Assembly  declares  that  all  contracts  for  money 

^•'^  lent,  whereby  there  shall  be  reserved  above  the  rate  of  six 
per  cent,  per  annum,  shall  be  utterly  void.  But  the  contract  of  Ist 
July,  1811,  has  every  appearance  of  fairness  upon  its  face.  It  is  a 
stipulation  for  the  payment  of  no  more  than  principal  and  legal  inte- 
rest, nor  is  it  shown  to  be  in  any  way  connected  with  any  agreement 
by  which  more  than  legal  interest  is  reserved  ui)on  that  sum  of 
money  which  is  secured  by  it.  There  being  then  nothing  apparent 
upon  this  mortgage  itself,  nor  anything  else  connected  with  it,  which 
has  a  prospective  view  to  the  payment  of  more  than  legal  interest 
accruing  from  and  after  the  date  therein  specified,  it  must  be  con- 
sidered as  entirely  valid,  unless  it  is  shown  to  be  an  assurance  for 
carrying  into  effect  the  previous  usurious  contract,  or  to  be  in  tmth 
a  covenant,  whereby  the  usury  agreed  to  be  paid,  and  which  bad 
accrued  under  the  original  contract,  was  secured. 

In  order  to  contaminate  the  second  security  with  the  usury  of  the 
original  contract,  it  must  appear  that  the  second  security  is  a  mere 
colorable  shift  to  evade  the  Act  of  Assembly,  devised  at  the  time 
the  money  was  originally  lent,  and  the  first  security  given  ;  or  that 
the  second  security  is  in  truth  no  more  than  a  continuation,  renewal 
or  substitute  of  the  original  contract.  Cuthbert  vs.  Haley^  8  Terw 
Rep.  390 ;  4  Esp.  Rep.  11.  For  a  note  or  mortgage  given  as  a  col- 
lateral security  for  a  judgment  will  not  be  affected  by  usury  in  the 
contract  upon  which  the  judgment  was  obtained.  Belding  vs.  FUr 
kins,  2  Gainers  Rep.  150 ;  Thatcher  vs.  Oammon,  12  Massa.  Rep.  278. 
And  so  too,  where  a  note  was  given  for  a  sum  justly  due,  with  an 
agreement  that  more  than  legal  interest  should  be  paid,  and  after 
sundry  ps^yments  of  the  usurious  interest,  and  a  part  of  the  principal. 
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the  old  note  was  cancelled,  and  a  new  one  given  for  the  balance  of 
the  principal,  reserving  legal  interest;  the  second  note  was  held  to 
be  valid.  Chadbum  vs.  WdttSj  10  Massa.  Rep.  121 ;  Stoyel  vs.  West- 
eoUf  3  Day^  350.  Bnt  the  parties  are  always  allowed  to  recede  from 
an  illegal  intention,  formed  *  and  expressed,  but  not  executed.  ^  q« 
As  where,  after  having  entered  into  an  usurious  contract,  **•'•'• 
they  cancelled  and  abandoned  it  altogether;  and  striking  off  the 
nsary,  entered  into  a  new  contract,  securing  the  payment  of  princi- 
pal and  legal  interest  only ;  such  second  contract  will  not  be  at  all 
affected  by  the  usury  of  the  first.  .  In  such  case,  however,  it  must 
appear  that  the  second  was  not  made  to  secure  the  performance  of 
the  first  contract.  Wright  vs.  Wheeler^  1  Camp.  165;  Barnes  vs. 
Headley,  2  Taunt.  184.  The  Act  of  Assembly  declares  that  all  con- 
tracts, whereby  more  than  six  per  cent,  per  annum  is  reserved,  shall 
he  void ;  consequently,  if  the  contract  of  the  1st  July,  1811,  be  en- 
tirely new,  and  wholly  distinct  from  that  by  which  the  usury  was 
reserved,  it  cannot  be  affected  by  it,  or  by  any  different  and  passed 
nsurious  contract  between  the  same  parties. 

By  the  fifth  article  of  the  contract  of  the  Ist  November,  1806,  it  is 
stipulated  that  James  shall  give  a  mortgage  of  all  his  property  to 
secure  a  compliance  with  everything  he  had  undertaken  by  that 
contract.  The  contract  of  the  1st  July,  1811,  ia  a  mortgage  of  cer- 
tain specified  property,  peculiarly  situated,  and  a  stipulation  for  the 
payment  of  a  certain  sum  of  money,  with  legal  interest  from  a  spe- 
cified day.  So  far  it  appears  that  these  two  contracts  are  essentially 
different,  and  wholly  unconnected  with  each  other.  But  the  plain- 
tiff in  his  bill  states  that  the  contract  of  the  1st  of  November,  1806, 
was  the  original  agreement;  that  an  account  was  taken  predicated 
npon  it,  by  which  it  was  found  that  James  was  indebted  to  him  in 
the  sum  of  $4,200,  and  that  the  mortgage  of  the  Ist  July,  1811,  was 
given  to  secure  the  payment  of  the  sum  of  money  which  had  been  so 
found  due,  which  the  mortgage  itself  recites ;  and  by  the  proofs  it  is 
shown  that  this  mortgage  was  executed  to  secure  the  sum  found  due 
hy  James  upon  the  articles  of  agreement  of  Ist  November,  1806 ;  and 
there  is  nothing  in  the  case  which  shows,  either  that  the  dividends 
on  the  specified  bank  stock  did  not  exceed  legal  interest,  or  that  in 
taking  the  account,  the  usurious  interest  was  struck  off  or  abandoned. 
•  Hence  it  appears,  that  the  mortgage  was  given  expressly  in 
fulfilment  of  the  original  usurious  contract;  and  so  far  as  re-  '*«'^ 
gards  the  payment  of  the  money  stipulated  to  be  paid  by  it,  includ- 
ing interest  equal  to  the  dividends  on  the  specified  bank  stock,  the 
mortgage  was  distinctly  considered  by  thq  parties  themselves,  as 
substituted  for  and  standing  in  the  place  of  the  contract  of  the  1st 
November,  1806,  and  having  been  so  declared,  it  has  succeeded  to 
the  infirmity  and  became  contaminated  with  the  usury  of  the  origi- 
nal contract;  and  like  the  original,  it  is  a  contract  whereby  more 
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thaD  legal  interest  is  secured  to  be  paid,  and  mast  therefore  be 
deemed  utterly  null  and  void. 

Having  thus  come  to  the  conclusion  that  this  mortgage  contract, 
which  it  is  the  object  of  the  bill  to  sustain  and  enforce,  is  usurious 
and  void,  I  deem  it  wholly  unnecessary  to  notice  any  of  the  other 
matters  of  defence  set  forth  in  the  answer  of  the  defendant.  Pru- 
dence, and  which  were  so  much  relied  upon  in  argument  by  her 
counsel.  Decree^  that  the  bill  be  dismissed  with  costs. 

From  this  decree  the  complainant  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Earle, 
Martin,  Abgheb,  and  Dorset,  JJ. 

Dulany,  for  the  appellant,  cited  Ord.  on  Usury^  38;  Ord.  91,  92; 
Faulder  vs.  Stuart,  11  Ves.  302 ;  Ord.  37,  59 ;  7  Bac.  Abr.  208,  209, 
210 ;  2  Showers,  329 ;  2  Bac.  Abr.  209 ;  2  Chitty^s  PL  467. 

Taney,  (Attorney-General  U.  S.)  and  Mayer,  for  the  appellee,  cited 
Barnard  vs.  Young,  17  Ves.  44 ;  De  Butts  vs.  Bacon,  6  Cranch,  252 ;  1 
Camp.  166,  (note  ;)  Cuthbert  vs.  Haley,  8  Term  Rep.  390;  Wright  vs. 
Wheeler,  1  Camp.  166,  noU  3  ;  Wesley  vs.  Thomas,  6  H.  ik  J;  24 ;  3 
Bac.  Abr.  Title,  Fraud ;  1  Fowel  on  Con.  394,  427,  428 ;  Jerem.  Eq. 
424,  434;  Woollam  vs.  Hearn,  7  Ves.  Jr.  211;  Higginson  vs.  Clowes^ 
16  lb.  516. 

Johnson,  in  reply.  If  the  contract  of  1806,  and  the  mortgage,  are 
both  usurious,  and  the  bill  on  its  face  presents  an  usurious  contract 
the  defendant  should  have  demurred.  By  answering,  or  pleading, 
the  defects  in  this  bill  are  waived.  1  Eq.  Ca^.  Abr.  42 ;  Jones  vs. 
Earl  of  Strafford,  3  P.  Wms.  80;  Mit.  Eq.  171. 

•  Although,  in  a  Court  of  Chancery,  mere  matters  of  form 
^•^  •  cannot  be  objected,  yet  defences  by  plea,  must  be  substantially 
averred.  Tiernan  vs.  Poor  and  Wife,  1  O.  d^  J.  230.  If  the  same 
matters  which  are  contained  in  an  answer  in  Chancery,  would  be  had 
in  a  plea,  upon  general  demurrer  at  law,  they  are  bad  here,  and  the 
cases  show,  that  a  plea  at  law,  containing  the  facts  averred  in  this 
answer,  would  be  bad  on  demurrer.  7  Bac.  Abr.  209;  2  Showers, 
329. 

It  is  said,  that  in  an  answer  in  Chancery,  the  term  ^'  usury  ^  is  suf- 
ficient, because  that  term  imports  every  thing,  which  constitutes  the 
offence.  If  this  be  so,  it  would  be  equally  good  at  law,  which  is  not 
the  case.  The  defendant  must  state  the  amount  of  the  usurious  in- 
terest, and  the  proof  must  correspond  with  the  allegation.  He  can- 
not allege  one  rate  and  prove  another.  When  a  statute  is  pleaded, 
the  party  pleading  must  show  himself  entitled  to  its  provisions.  1 
Mitf.  214.  The  mere  general  allegation  of  usury  does  not  give  the 
plaintiff,  notice  of  the  character  of  the  usury,  which  it  is  intended  to 
rely  on,  and  would,  if  toleiated,  render  evidence  of  any  kind  admis- 
sible, though  the  rule  is,  that  the  very  kind  alleged,  and  none  other. 
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most  be  proved.    The  plea  should  also  aver  the  intent  to  take  nsuri- 
oas  interest.     Ord.  37,  92. 

The  osnij  relied  on  in  the  answer,  relates  not  only  to  the  83,000, 
but  to  the  whole  contract  of  November,  1806,  thongh  the  ropewalk, 
&c  mentioned  in  that  contract,  were  merely  hired  to  be  returned  in 
specie,  and  of  course  formed  no  part  of  the  money,  consequently',  as 
the  answer  is  not  supported  by  the  proQf,  it  must  fail.  Suppose  the 
dividends,  spoken  of  in  the  contract,  had  been  stated  in  the  answer 
to  be  the  dividends  of  some  other  stock,  the  defence  must  have  failed, 
because  of  the  variance  between  the  •  allegation  and  the  proof,  m^^^ 
But  although  the  contract  may  be  usurious,  and  the  answer  ^^^ 
sufficiently  presents  the  defence,  it  does  not  follow  that  the  mortgage 
is  not  good.    2  Saun,  184. 

2.  The  defendant  claims  an  interest  in  this  property  as  a  mere  vol- 
unteer. The  deed  for  her  benefit,  does  not  appear  upon  its  face,  to 
have  been  made  in  pursuance  of  any  ante-nuptial  contract. 

It  is  said  that  her  answer,  as  to  the  consideration  upon  which  this 
deed  is  made,  is  evidence ;  but  such  evidence  is  inadmissible,  as  being 
explananatory  of  a  written  contract.  Jones  vs.  Sluby^  5  H,  dt  J.  373. 
The  deed  appears  upon  its  face  to  be  purely  voluntary,  and  another 
character  cannot  be  given  to  it  by  evidence.  Beits  vs.  Union  Bank^ 
1  H.  &  G.  175. 

3.  The  contract  of  1806  is  not  usurious.  By  the  first  and  fifth 
articles,  Chalmers  was  authorized  to  return  the  stock  at  his  pleasure. 
The  fifth  shows,  that  the  specific  stock  was  to  be  returned  ;  and  this 
article  also,  restrains  Chalmers  from  disposing  of  it,  without  the  con- 
sent of  Chambers,  which  restriction  is  incompatible  with  the  idea  of 
a  sale.  And  the  object  in  stating  tho  amount  of  the  stock,  was  only 
to  secure  Chambers,  if  it  should  be  parted  with,  without  his  consent. 
In  the  case  in  17  Ves.  44,  relied  on,  on  the  other  side,  the  option  of 
being  paid,  or  receiving  the  article  again,  was  with  the  lender. 

In  4  Ves.  678,  as  in  this  case,  the  borrower  has  the  option,  either 
to  pay  the  money,  or  restore  the  property,  and  therefore,  no  matter 
what  the  compensation,  there  can  be  no  usury.     Ord.  25. 

Abcheb,  J.,  delivered  the  opinion  of  the  Court.  According  to  the 
established  practice  of  Chancery  in  this  State,  it  may  taken  to  be  a 
general  rule,  that  a  defendant,  although  he  answers  the  bill,  and  issue 
be  thereon  joined,  may  at  the  hearing  object,  that  the  case  made  in 
the  bill,  does  not  entitle  the  party  to  equitable  relief;  and  if  his  ob- 
jection •  be  sustained,  the  bill  will  be  dismissed.  Oover  vs.  ^q^ 
Christie,  2  H.  dkJ.  67]  Drury  vs.  Conner j  I  H.  d:  G.  220;  ^^^ 
MeAtee  vs.  Johnson,  MS. ;  Peale  vs.  Gas  Light  Co.  MS. 

This  rule,  however,  as  it  regards  some  defences,  at  least,  given  by 
statute,  cannot  apply.  Thus,  limitations  must  always  be  pleaded, 
both  at  law  and  in  equity,  and  in  neither  tribunal  is  it  good  ground 
to  object  to  the  recovery,  that  the  plaintiff's  pleadings,  on  the  face 
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of  them,  show  a  case  barred  by  limitatioDs ;  because  although  ap- 
parently barred,  evidence  may  show  that  the  statute  does  not  bar, 
for  there  may  have  been  acknowledgments,  which  take  the  claim  oat 
of  the  operation  of  the  statute.  And  to  permit  the  objection  to  be 
taken  at  the  hearing,  when  the  defence  has  been  put  upon  other 
grounds,  would  at  all  times  enable  the  defendant  to  take  the  plain- 
tiff by  surprise,  and  deprive  him  of  an  opportunity  of  vindicating 
his  rights. 

The  same  doctrine,  though  not  perhaps  to  the  same  extent,  pre- 
vails where  reliance  is  placed  by  a  defendant,  upon  the  usurious 
character  of  the  contract  set  out  in  the  bill,  as  the  foundation  of  the 
plaintiff's  proceeding.  Where  a  bill  for  the  specific  execution  of  a 
contract,  states  a  case  which  may,  or  may  not  be  usurious,  acicording 
to  the  facts  which  really  exist  in  the  case,  it  is  apprehended,  that  the 
statute  of  usury  must  always  be  pleaded,  or  relied  upon  in  the 
answer,  and  for  the  same  reason  which  requires  the  pleading  of  the 
Statute  of  Limitations.  For  if  the  defence  of  usury  had  been 
pleaded,  those  allegations  in  a  bill,  from  which  the  inferences  of 
usury  are  argumentatively  drawn,  might  be  shown  by  evidence  to  be 
susceptible  of  other  deductions,  rendering  transactions  to  which  tbej 
refer  entirely  innocent  and  legitimate.  If  this  be  so,  to  permit  the 
defendant  to  place  his  defence  upon  other  grounds,  and  at  the  hear- 
ing insist  upon  usury,  would  in  many  instances,  work  great  injastioe. 

If  indeed  a  case  were  stated  in  a  bill  clearly  usurious,  which  no  in- 
ference or  intendment  could  help,  it  might  be  governed  by  different 
considerations,  and  would  perhaps  •  fall  within  the  general 
4^1:11  p^|^  above  adverted  to,  which  authorizes  the  dismissal  of  a  bill 
at  the  hearing,  no  matter  what  ma}'  be  the  defence,  where  it  clearly 
states  no  case  for  equitable  interposition. 

Does  the  bill  then  state  a  bill  clearly'  usurious,  one  which  no  infer- 
ence or  intendment  can  aid  1  We  clearly  think  it  does  not.  The 
contract  of  1806,  in  some  of  its  articles  between  these  parties,  may 
be  conceded  to  be  usurious,  and  it  does  stipulate  for  the  execution  of 
a  mortgage,  to  secure  the  performance  of  its  provisions,  as  well  those 
which  are  usurious,  as  those  which  are  not ;  and  the  bill  states,  that 
a  liquidation  of  the  claims  of  the  parties  were  made,  and  that  a  mort- 
gage was  executed  in  pursuance  thereof.  These  allegations  would 
prima  facie  present  to  the  Court,  the  mortgage  as  attainted  with 
the  usury  of  the  original  contract. 

But  the  contract  of  1806  is  clearly  divisible,  containing  inde{)en 
dent,  unconnected  stipulations,  and  if  the  defendant  had  rested  his 
defence  upon  usury,  the  plaintiff  might  have  shown  by  evidence,  that 
the  debt  for  which  the  mortgage  was  taken,  was  one  originating 
solely  from  the  rents  of  the  land  referred  to  in  the  articles,  and  the 
hire  of  the  negroes,  and  for  the  use  of  the  utensils,  for  the  manufac- 
ture of  rope,  without  any  reference  to  those  separate  and  indepen- 
dent clauses  in  the  agreement,  upon  which  a  usurious  interest  has 
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been  reserved ;  that  all  the  accooDts  for  the  stock  of  rope  and  yarn, 
in  relation  to  which  it  is  above  objected,  that  the  instmrnent  was 
osniions,  had  been  settled  and  adjusted  long  anterior  to  the  mort- 
gage, and  that  the  liquidation  of  accounts  had  been  had  between 
the  parties  upon  which  the  mortgage  was  founded,  was  entirely  in 
relation  to  other  property  placed  in  the  hands  of  Chalmers.  It  is 
therefore  manifest,  that  by  dismissing  the  bill  upon  its  allegations 
merely,  we  should  be  pronouncing  that  i to  be  usurious,  which  the 
complainant  would  not  be  debarred,  by  any  allegation  in  his  bill, 
from  showing  by  evidence  was  clearly  innocent  and  •lawful.  ^^  , 
These  views  of  the  bill  bring  us  to  the  consideration  of  the  ^^* 
answer.    Is  usury  suflSciently  averred! 

In  this  exomination,  it  is  unnecessary  to  inquire,  whether  the  de- 
fendant should  be  held  to  strict  technicality  in  the  presentation  of 
his  defence;  for  whatever  be  the  rule  in  that  respect,  we  are  clearly 
of  opinion,  that  after  issue  joined  upon  an  answer  alleging  usury 
generally,  it  could  not  be  objected,  that  the  defence  had  not  been 
taken  with  more  legal  precision.  It  could  not  it  seems  be  done  even 
at  law.  1  Camb.  165,  in  Notes.  And  it  would  be  against  all  rule,  to 
carry  greater  strictness  into  a  Court  of  equity,  than  prevails  at 
law. 

It  ia  laid  down  in  Hood  vs.  Inman^  4  Johns.  Ch.  C.  437,  that  plead- 
ings in  Chancery  should  consist  of  averments,  or  allegations  of  fact, 
and  not  of  inference  and  argument. 

Adopting  this  principle  as  the  correct  rule,  it  is  very  clear,  that 
the  answer  nowhere  avers  usury  in  the  mortgage.  It  does  not  di- 
rectly aver  it,  nor  indirectly,  by  any  certain  inferences.  Everything 
which  is  stated  in  the  answer  may  be  true,  and  yet  it  by  no  means 
will  follow  that  the  mortgage  was  usurious.  It  does,  it  is  true,  state 
that  it  was  taken  to  secure  a  debt,  alleged  to  be  due  under  the  contract 
of  1806;  but  we  have  seen,  in  our  examination  of  the  bill,  that  al- 
though this  might  have  been  the  case,  the  debt  for  which  the  mort- 
gage was  taken,  may  have  entirely  grown  out  of  independent  clauses 
in  the  contract,  not  repudiated  by  usury.  But  even  the  debt  is  de- 
nied, nor  is  it  admitted  that  the  mortgage  debt  was  one  accruing 
under  the  anterior  contract,  and*  it  is  even  in  effect  asserted,  that  all 
claims  under  the  contract,  were  overbalanced  by  countervailing 
claims.  And,  independent  of  all  this,  the  defence  to  the  mortgage  is 
clearly  and  distinctly  put  upon  the  ground  of  fraud,  from  certain  re- 
presentations and  promises  made  to  the  respondent  by  the  mortga- 
gee, which  constituted  her  inducement  to  enter  into  the  mortgage, 
and  which  having  as  she  alleges  been  fallacious,  and  remaining  un- 
executed, to  enforce  the  mortgage,  would  be  to  enable  the  complain- 
ant •to  perpetrate  a  fraud  on  her.  The  complainant  thus  ^^g^ 
notified,  that  fraud  is  the  defence,  must  necessarily  be  sur-  **^ 
prised,  if  on  the  hearing,  his  case,  by  strained  constructions,  and 
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argumentative  deductions  from  the  answer,  is  compelled  to  vindicate 
his  contract  from  the  imputation  of  usury. 

The  averment  that  the  original  contract  of  1806  was  usurious,  by 
no  means  helps  the  averments  of  the  answer.  To  make  it  efficacious 
it  should  have  been  followed  out  with  the  further  statement,  that  the 
mortgage  was  given  in  pursuance  of  the  contract,  to  secure  the  oso- 
rious  interest,  by  it  stipulated  to  be  paid. 

The  state  of  these  pleadings  require,  therefore,  that  the  defence 
should  be  i)laced  upon  other  grounds  than  usury.  These  will  now  be 
examined,  and  they  will  be  found  to  be  two-fold. 

1st.  The  alleged  stipulation,  to  endorse  on  the  mortgage,  that  the 
sum  thereby  secured,  was  only  nominal,  and  that  it  was  intended  to 
secure  the  sum  which,  on  settlement  between  James  and  Daniel 
Chambers,  should  be  found  to  be  really  due. 

2d.  The  alleged  agreement  of  Daniel  Chambers,  with  her  and  her 
husband,  as  a  consideration  for  her  entering  into  the  mortgage,  to 
secure  to  the  respondent,  the  payment  of  five  thousand  dollars,  as 
an  equivalent  for  the  interest,  she  avers  she  had  in  the  land  mort- 
gaged. 

In  relation  to  the  first  ground  assumed,  it  may  be  remarked,  that 
it  is  not  only  not  proved,  but  is  in  effect  disproved  by  the  testimony 
of  K.  Brice,  who  proves  the  declarations  of  both  Chambers  and  Chal- 
mers, that  the  amount  of  debt  mentioned  in  the  mortgage  was  dne. 

The  second  ground  of  defence  is  not  supported  by  Mrs.  Lee,  as 
from  her  cross-examination  it  is  manifest,  that  she  refers  to  the  de- 
clarations of  the  complainant  at  a  time  subsequent  to  the  delivery  of 
the  mortgage  to  him,  and  it  rests  therefore  solely  on  the  evidence  of 
Thomas  Lee.  It  would  be  unnecessary  for  us  to  say,  what  should 
be  the  effect  of  such  evidence,  if  it  comes  from  an  incompetent  soaroe, 
MM^  and  •  we  think  the  witness  was  incompetent.  He  wtis  a 
^^^  defendant,  and  properly  joined  in  the  suit  as  a  co-defendant, 
having  united  with  Mr.  and  Mrs.  Chalmers  in  the  execution  of  the 
mortgage,  and  was  clearly  liable  for  costs.  The  agreement  for  bis 
examination,  which  places  it  on  the  basis  of  one  taken  under  the 
Chancellor's  order,  can  make  no  difference.  In  all  such  cases,  the 
exception  may  be  taken  at  the  hearing:  Such  orders  are  always 
made,  saving  just  exceptions.  The  reason  why  one  coHlefendant  is 
permitted  to  be  examined  for  another,  is  stated  by  Lord  Eldon,  Mur- 
ray vs.  Shadwellj  2  &Z  Ves.  dt  B.  404,  to  be  this,  " that  if  the  plain- ^ 
tiff  joins  persons  in  a  suit,  in  which  he  has  cause  of  suit  against  one, 
upon  one  subject,  and  against  another  as  to  a  different  subject, 
but  having  no  cause  against  them  jointly,  unless  the  Court  per- 
mits this  examination,  the  plaintiff,  making  both  defendants  in 
the  same  suit,  would  by  that  sort  of  mechanism,  deprive  one  of 
the  defendants  of  the  other's  evidence."  In  this  case  however, 
the  defendants  were  properly  joined,  and  have  an  interest  in  the 
same  subject-matter,  and  must  be  affected  by  the  same  evidence. 
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And  although  Thomas  Lee  has  only  the  interest  of  a  trdstee 
iu  the  result  of  the  decree,  in  relation  to  the  subject-matter  in 
oontroversy,  yet  he  is  personally  responsible  for  costs  if  the  suit  go 
against  the  defendants.  The  second  ground  of  defence,  by  the  rejec- 
tion of  Thomas  Lee's  testimony,  is  just  as  unsupported  by  testimony 
as  the  first. 

Entertaining  these  views  of  the  subject  before  us,  that  usury  is 
not  relied  on  as  a  'defence ;  that  In  the  shape  the  bill  assumes  it 
cannot  be  objected  on  the  hearing,  that  it  exhibits  an  usurious  trans- 
action; and  that  the  defences  of  fraud,  are  wholly  unsupported  by 
competent  testimony,  the  decree  of  the  Chancellor  is  reversed  with 
costs;  and  this  Court  will  proceed  to  decree,  that  the  mortgage 
shall  be  admitted  to  record,  that  the  mortgaged  premises  shall  be 
sold,  and  that  the  cause  shall  be  remanded  to  the  Court  of  Chancery 
for  farther  proceedings.  Decree  reversed. 


Joseph  N.  Bubch   and  Thomas  Mundell  vs.  State,     444 
use  of  McPherson  and  Wife. — ^December,  1832. 

Where  the  perBonal  estate  of  an  intestate  consists  of  slaves,  a  distributee 
cannot  recover  from  a  delinquent  administrator  and  his  sureties,  both  the 
appraised  value,  and  the  increase,  and  hire  of  such  slaves,  from  the  time 
of  granting  letters  or  appraisement.  He  may  claim  their  appraised  value 
and  interest  thereon,  or  their  increase  and  hire  up  to,  and  real  value  at, 
the  time  of  bringing  his  action.'  But  the  pleadings  must  disclose 
which  course  he  elects  to  take. 

Bj  recovering  the  value  of  the  slaves,  the  distributee  casts  upon  the  admin- 
istrator, the  title  to  the  property  from  the  period  to  which  the  recovery 
relates. 

Where  a  defendant  filed  an  account  in  bar,  charging  the  plaintiff  with  board, 
clothing,  and  expenses,  to  which  non  assumpsit  and  limitations  were 
pleaded,  the  plaintiff  cannot  at  the  trial,  for  the  purpose  of  showing  that 
the  defendant  is  entitled  to  no  credit  for  such  matters,  prove  that  the 
defendant  entered  upon,  and  received  the  rents  and  profits  of  the  plain - 
tiff  ^s  real  property. 

The  rents  and  profits  of  land  received  by  a  mere  trespasser,  cannot  form  the 
basis  of  a  set-off  to  a  claim  founded  upon  contract,  made  by  such  tres- 
passer. 

The  rule  that  a  trespasser,  who  enters  upon  an  infantas  real  estate,  shall  be 
charged  as  a  guardian,  is  a  fiction  of  a  Court  of  equity  only,  (a) 

A  set-off  to  be  available  as  such,  must  always  be  pleaded,  or  filed  in  bar.  (b) 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt  instituted  by  the  appellee  against  the  appellant,  and  one 
Thomas  N.  Mudd,  who  died  pending  the  suit,  on  the  bond  of  Burch, 
one  of  the  appellants,  as  administrator  of  Walter  S.  Parker.    The 

^a)  See  Drury  vs.  Conner,  1  H.  &  G.  157;  Rev.  Code,  Art.  52,  sec.  37. 
(6)  So  held  in  Scmg^tan  vs.  Maitland,  11  G.  &  J.  286. 
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bond  bears  date  on  the  19th  of  May,  1817,  and  is  in  the  penalty  of 
820,000. 

The  defendants  pleaded  |?eneral  performance  by  the  administrator, 
Barcb. 

The  replication  alleged,  that  Parker  died  intestate,  leaving  a  widow 
and  eight  children,  of  whom  Elizabeth,  the  wife  of  McPherson,  was 
one.  The  letters  of  administration  on  his  estate  were  granted  to 
Burch,  who  returned  an  inventory  of  his  personal  estate,  into  the 
proper  office,  amounting  to  814,324.85,  and  after  obtaining  credit  for 
sundry  disbursements,  there  remained  in  his  hands  a  balance  of 
-  •  810,893.19,  for  distribution  among  the  widow  and  children, 

^^^  the  widow  being  entitled  to  one-third.  That  the  increase, 
earnings,  and  hire,  of  the  negro  slaves,  contained  in  the  inventory  re- 
turned as  aforesaid,  which  were  received  and  i)osses8ed  by  the  said 
administrator,  but  with  which  he  has  not  charged  himself,  amounted 
to  the  further  sum  of  810,000,  which  is  likewise  to  be  divided  between 
the  said  widow  and  children  of  the  intestate.  That  the  residue  of 
the  personal  estate  of  said  Parker,  including  the  increase,  and  hire 
of  the  negro  slaves  aforesaid,  after  all  pa^^ments,  &c.  and  widow's 
thirds  deducted,  amounted  for  the  said  Elizabeth's  proportion^  to  the 
sum  of  81,741.52,  which  the  said  administrator,  though  often  re- 
quired, had  refused  to  pay,  &c. 

The  defendants  rejoined,  1.  That  there  did  not  remain  in  the 
hands  of  the  administrator  the  sum  of  81,741.52  due  the  said  Eliza- 
beth, as  alleged  in  the  replication;  and  2.  Payment  by  the  admin- 
istrator. 

Issues  were  joined  upon  the  defences  set  forth  in  the  rejoinder. 

The  defendants  also  filed  an  account  in  bar,  charging  Elizabetb, 
with  board,  clothing,  and  other  expenses,  furnished  by  the  adminis- 
trator, from  the  death  of  her  father,  in  1817,  amounting  to  the  snm 
of  81,200.  To  this  account  in  bar,  the  plaintiffs  pleaded  non  assump- 
sit^ and  limitations. 

1.  At  the  trial  the  plaintiff  offered  in  evidence  the  inventory  of 
tiie  personal  estate  of  the  deceased,  returned  as  aforesaid  by  the 
administrator,  amounting  to  814,324.85,  and  the  first  account  settled 
by  him  with  the  Orphans'  Court,  on  the  2d  of  December,  1818,  by 
which  there  api)eared  a  balance  of  810,893.19,  remaining  in  his  hands. 

The  defendants  then  read  to  the  jury  several  subsequent  accounts, 
passed  by  the  admininstrator  with  the  Court,  in  which  he  had 
charged  himself  with  the  proceeds  of  crops,  made  on  the  lands  of 
the  intestate,  the  last  of  which  accounts,  was  on  the  23d  of  October, 
1829,  reducing  the  balance  to  84,477.14.  The  plaintiff  thereupon, 
offered  to  •  prove,  what  was  the  annual  value  of  the  negroes 
^^^  contained  in  the  inventory,  subsequently  to  the  appraisement, 
and  claimed  in  this  action  the  hire  of  said  negroes,  from  the  date  of 
the  granting  of  the  letters  of  administration  to  Burch,  until  the  time 
of  the  institution  of  this  suit.    The  defendant  objected  to  this  proof 
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and  claim,  and  contended,  that  if  the  plaintiff  was  to  receive  the 
valae  of  the  negroes,  at  the  time  of  the  appraisement,  and  accord- 
ing to  the  appraisement,  he  could  not  claim  the  hire  of  the  negroes 
afterwards.  The  Court,  [Stephen,  C.  J.  and  Key,  A.  J.,]  admitted 
the  evidence,  and  instructed  the  jury,  that  under  the  pleadings  in 
the  cause,  the  plaintiff  was  entitled  to  recover,  not  only  the  propor- 
tion of  said  estate,  to  which  Elizabeth  was  entitled,  according  to 
said  settlement,  but  might  also  claim  for  the  hire  of  the  negroes 
albresaid,  from  the  time  of  the  grant  of  the  letters  of  administration, 
ap  to  the  institution  of  this  suit.    The  defendants  excepted. 

2.  The  defendant  having  offered  evidence  in  sup|K)rt  of  his  account 
in  bar,  the  plaintiff,  for  the  purpose  of  showing  that  the  defendant 
was  entitled  to  no  credit  for  the  same,  proved  that  Walter  S.  Parker 
died  seized  of  a  real  estate  which  descended  to  his  children.  That 
the  defendant  took  possession  of  the  same,  cultivated  it,  and  received 
the  cro|)s  thereof,  and  contended,  that  the  proceeds  of  said  real 
estate,  were  to  be  applied  to  reduce  the  claim  of  the  defendant,  as 
stated  in  his  account  in  bar.  The  defendant  objected,  and  insisted, 
that  as  in  this  action  the  plaintiff  claimed  only  the  i^ersonal  estate, 
and  had  called  on  the  administrator  to  account  for  the  same,  he 
could  not,  in  support  of  his  pleas,  and  to  extinguish  or  reduce  the 
aecouDt  in  bar,  offer  any  proof  relative  to  her  claim,  against  the  said 
Burch,  for  the  real  estate.  But  the  Court  admitted  the  evidence, 
and  instructed  the  jury,  that  if  they  should  be  of  opinion,  that  the 
profits  of  said  real  estate  had  been  received  by  the  said  Burch,  and 
applied  to  the  maintenance  of  the  plaintiff,  and  her  brothers  and 
sisters,  her  share  was  a  legal  set-off  against  the  claim  of  the  defend- 
ant, stated  in  his  account  in  bar.  The  defendants  excepted  and  the 
verdict  and  judgment  being  for  the  plaintiff,  they  brought  the  case 
hy  appeal  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Abgheb,  and  Dobset,  J  J. 

A.  C  Magruder  and  Stonestreet^  for  the  appellants. 

Johmofij  for  the  appellee,  cited  Hall  dt  Gibson^  2  H.  dt  J.  485 ; 
Barnes  vs.  BlacJcstane,  2  M.  db  J.  376 ;  Drury  vs.  Conner^  1  H,  it  G. 
220;  Gibbs  vs.  Clagettj  2  G.  cf?  J.  14;  Hungerford  vs.  Bourne^  3 
Q.  db  J.  131. 

Dobset,  J.  delivered  the  opinion  of  the  Court.  The  plaintiff 
below,  by  the  replication,  did  not  allege,  as  the  gist  of  his  action, 
the  failure  of  the  defendant  to  deliver  •  in  solidOj  the  just  pro-  ^ ^ 
portion  of  the  personal  estate  of  the  deceased;  but  elected  to  ^"**^ 
claim  the  value  thereof,  as  appraised  in  the  inventory,  and  as  appear- 
ing to  be  due  on  the  face  of  the  accounts  passed  by  the  administra- 
tor with  the  Orphans'  Court ;  and  claimed  also,  a  large  sum  of  money, 
as  the  earnings  and  hire  of  the  negro  slaves,  not  accounted  for  in 
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said  settlement.  This  is  a  trae  exposition  of  the  plaintiff's  demand^ 
as  exhibited  on  the  face  of  the  replication.  At  the  trial,  the  plain- 
tiff having  proved  the  balance  appearing  dae  by  such  settlement, 
offered  to  prove  the  annual  value  of  the  negroes  subsequent  to  the 
appraisement ;  claiming  their  hire,  from  the  date  of  the  letters  of 
administration  until  the  institution  of  this  suit. 

To  this  proof  and  claim,  the  defendants  objected,  and  contended, 
^^  that  if  the  plaintiff  was  to  receive  the  value  of  the  negroes,  at  the 
,  time  of  the  appraisement,  and  according  to  the  appraisement,  he 
could  not  claim  the  hire  of  the  negroes  afterwards."  But  the  Court 
instructed  the  jury,  that  under  the  pleadings  in  the  cause,  the  plain- 
tiff was  entitled  to  recover,  not  only  the  proportion  of  the  estate  to 
which  the  said  Elizabeth  was  entitled,  according  to  the  settlement, 
but  the  hire  of  the  negroes  with  which  the  defendant  was  charged  in 
said  settlement,  from  the  granting  of  the  letters  of  administration  to 
the  commencement  of  this  suit. 

The  hire  of  the  negroes,  with  which  the  administrator  had  debited 
himself,  was  continued  down  to  the  year  1827,  inclusive.  This  in- 
struction of  the  County  Court  is  not  marked  with  that  perspicuity 
and  precision  which  would  preclude  all  question  or  doubt,  as  to  what 
they  meant  to  decide.  If  they  intended  to  direct  the  jury,  that  the 
proportion  of  the  estate  to  be  recovered,  was  damages  for  the  non- 
delivery in  aolido  et  genere,  then  they  were  in  error,  because  the 
pleadings  in  the  cause  did  not  warrant  such  a  recovery.  If  their 
meaning  was,  that  such  proportion  should  be  that  which  appeared 
due  by  the  settlement,  (which  embraced  the  appraised  value  of  the 
negroes,)  then  the  Court  erred,  because  the  defendant  is  not  liable 
^  for  both  the  •  appraised  value,  and  hire  of  the  negroes.  A 
4:OU  plaintiff,  who  in  a  case  like  the  present,  in  consequence  of  the 
delinquency  of  the  administrator,  in  not  settling  up  and  distributing 
the  estate  in  a  reasonable  time,  charges  hiui  in  a  suit  on  the  admin- 
istration bond,  with  the  appraised  value  of  the  property,  can  only 
recover  it  with  interest  thereon.  If  the  distributee  elects  to  claim 
the  hire,  or  earnings  of  the  negroes,  not  distributed  nor  sold,  and 
accounted  for  accordingly,  he  must  allege,  as  part  of  the  gravamen  of 
his  action,  not  the  non-payment  of  their  appraised  value,  but  their  non- 
delivery. By  recovering  such  their  value,  he  casts  upon  the  adminis- 
trator the  title  to  the  property,  from  the  period  to  which  the  recovery 
relates ;  and  from  that  time  can  have  no  claim  to  the  hire  or  earnings. 
Upon  these  principles,  the  rights  of  the  parties  are  preserved,  and  jus- 
tice is  administered  to  all.  Every  reasonable  advantage  is  extended  to 
the  distributee,  by  affording  him  the  privilege  of  electing  his  remedy. 
To  permit  him  to  claim  all  the  profits  arising  from  the  estate,  and 
then  throw  it  upon  the  hands  of  the  administrator  at  its  appraised 
value,  it  may  readily  be  imagined,  would  be  fraught  with  results  of 
the  grossest  injustice.  As  for  example,  the  estate  might  consist  of 
negroes,  who,  being  in  the  prime  of  life,  might  be  hired  out  until 
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tbeir  valne  was  reduced  more  than  fifty  per  cent.  Goald  it  be  insisted, 
that  nnder  such  circumstances,  the  distributees  might  exact  from 
the  administrator,  the  inventoiy  appraisement  of  the  negroes, 
and  all  their  subsequent  earnings.  The  law  would  not  tolerate  a  pro- 
ceeding so  glaringly  unjust.  Udelin  vs.  Jackson^  determined  by  this 
Goart  at  June  Term,  1830,  has  been  referred  to  as  warranting 
the  opinion  of  the  County  Court.  But  the  decision  there  does  not  in 
the  slightest  degree  conflict  with  that  now  given  in  this  Court.  The 
only  questions  there  adjudicated  were,  that  the  hire  of  the  negroes 
received  by  the  administrator  was  assets  in  his  hands ;  that  it  (50uld 
not  be  recovered  at  law  by  a  distributee,  unless  the  issues  were  so 
formed  as  to  embrace  it.  •  That  in  the  case  then  under  con-  -  jp^ 
sideration  it  was  not  covered  by  the  issue.  ^oM. 

This  discloses  our  view  of  the  first  bill  of  exceptions.  The  second 
exception  presents  a  different  question.  The  defendant  having  filed 
an  account  in  bar,  charging  the  board,  clothing,  and  expenses  of 
Elizabeth,  (for  a  number  of  years  after  the  intestate-s  death,)  to  which 
non  assumpsit  and  limitations  were  pleaded ;  the  plaintiff  at  the  trial 
oflfered  evidence,  that  the  intestate  died  seized  of  a  real  estate,  which 
descended  to  his  children,  of  whom  the  said  Elizabeth  was  one,  and 
that  the  defendant,  Burch,  took  possession  of  and  cultivated  the 
same,  and  received  the  crops  therefrom. 

The  object  in  offering  this  testimony,  and  the  grounds  upon  which 
it  was  objected  to,  are  stated  in  the  bill  of  exceptions.  The  Court 
admitted  the  proof,  and  in  the  propriety  of  their  doing  so,  we  cannot 
concur  with  them  in  opinion.  There  was  nothing  in  the  pleadings 
to  which  such  testimony  was  applicable. 

It  such  a  defence  existed  to  the  account  in  bar,  it  could  not  have 
been  made  in  the  manner  attempted,  without  subverting  the  whole 
doctrine  of  set-off,  and  filing  accounts  in  bar,  in  Courts  of  law,  as 
practised  in  this  State.  It  could  not  have  been  anticipated  by  the 
defendants,  nor  cou^d  they  be  expected  to  have  come  prepared  to 
meet  it.  With  as  much  propriety  could  the  defendants'  account 
have  been  giy^n  in  evidence  on  the  trial,  without  being  pleaded  or 
filed  in  bar,  as  could  the  testimony  thus  offered  by  the  plaintiff. 
But  we  wish  not  to  be  understood,  as  intimating  that  the  plaintiff 
could  have  sustained  the  defence  attempted  to  be  made,  even  though 
pleade«l  by  way  of  set-off,  or  filed  as  an  account  in  bar.  In  otjcnpy- 
ing  the  real  estate,  there  is  nothing  in  the  evidence  in  the  cause  that 
presents  the  defendant,  Burch,  in  any  other  character  than  that  of  a 
mere  trespasser,  except  the  charges  he  has  made  against  himself  in 
his  settlements  before  the  Orphans'  Court.  But  these  entries  are  no 
evidence  of  any  contract  to  account  for,  or  •  apply  the  profits  . 
in  any  other  mode  than  that  pursued  by  the  defendant.  It  ^^-^ 
has  been  urged,  that  Elizabeth  was  an  infant,  and,  therefore,  although 
Burch  was,  in  fact,  a  trespasser,  yet,  in  contemplation  of  law,  he 
must  he  looked  upon  as  her  guardian,  and  account  for  the  profits  of 
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her  real  estate  in  that  character.  The  brief  answer  lo  this  sugges- 
tion is,  that  the  evidence  of  infancy  does  not  appear  in  the  record, 
and  if  it  did,  that  this  salutary  fiction  of  law  does  not  extend  Ijeyoud 
the  confines  of  Chancery  jurisdiction. 

But  conceding  that  the  Court  were  right  in  admitting  the  evi- 
dence, their  instruction  was  clearly  erroneous,  as  they  submitted  to 
the  jury  the  finding  of  a  fact,  of  which  no  testimony  legally  sufficient 
for  that  purpose,  had  been  adduced  before  them.  They  authorized 
them  to  find  that  the  profits  of  the  real  estate  had  been  applied  to 
the  maintenance  of  Elizabeth,  her  brothers  and  sisters,  when  not  a 
scintilla  of  proof  had  been  offered  to  show  such  application.  On  the 
contrary,  instead  of  thns  applying  them,  the  accounts  settled  by  the 
administrator  with  the  Orphans'  Court,  showed  that  he  had  churged 
himself  with  them  as  part  of  the  personal  estate,  and  had  either  paid 
them  away  in  satisfaction  of  debts  and  disbursements,  or  held  them 
still  in  his  hands,  as  part  of  the  general  balance  of  the  intestates' 
personal  estate. 

If,  however,  there  was  proof  of  such  application,  the  instruction 
given  by  the  Court  for  another  reason  could  not  be  supported.  The 
jury  were  told  "  that  if  they  were  of  opinion  that  the  profits  of  the 
real  estate  had  been  received  by  said  Burch,  and  applied  to  the  main- 
tenance of  the  plaintiff,  and  her  brothers  and  sisters,  her  share  was 
a  legal  set-off  against  the, claim  of  the  defendant,  stated  in  his  ac- 
count in  bar."  Should  it  then  have  appeared  to  the  jury  that  nine- 
teuths  of  Elizabeth's  share  had  been  applied  to  the  maintenance  of 
her  brothers  and  sisters,  and  but  one-tenth  to  that  of  herself,  jet 
under  the  Court's  direction  the  whole  amount  of  her  share  must 
have  been  deducted  from  the  defendant's  account  in  bar.  The  word 
^^  set-oft',"  we  do  not  understand  as  having  been  used  by  the  Court, 
in  its  legal  or  •  technical  sense,  but  as  synonymous  with  abate- 
^^•^  ment  or  reduction.  A  set-off,  to  be  available  as  such,  must 
always  be  pleaded. 

Dissenting  from  the  County  Court  on  both  of  the  bills  of  excep- 
tions, we  reverse  their  judgment. 

Judgment  reversed^  and  procedendo  awarded. 


Wm.    Gwynn  v8.  Doesey,  Adm'r   of  G.   Howard   of  Bbice. 

December,  1832. 

An  administrator  who  employs  an  agent  to  collect  money  for  the  estate  under 
his  care,  no  resort  being  had  to  legal  process,  and  the  agent  being  neither 
a  public  officer  nor  an  attorney,  is  not  entitled  to  charge  the  estate  with 
the  compensation  of  such  agent. 
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The  Orphaas^  Court  have  a  limited  discretion  with  regard  to  the  amount  of 
an  administrator's  commissions,  and  also  as  to  the  time  and  manner  of 
making  the  allowance,  (a) 

The  Orphans'  Court  should  aim  to  make  the  commissions  allowed  by  them 
correspond  with  the  duties  performed,  and  in  passing  every  account 
should  look  to  the  advance  made  in  the  administration  of  the  assets. 

Where  an  administrator,  in  the  execution  of  an  order  for  the  sale  of  his  in- 
testate's estate,  took  a  bond  with  one  surety  for  ^72,  which  not  being 
paid,  he  did  not  sue  until  one  term  after  the  day  of  payment  ot  the  bond 
had  passed,  but  upon  obtaining  judgment,  issued  a  Ji,  fa.  which  did  not 
procure  the  money,  he  is  not  called  on  to  prove  the  sufficiency  of  the 
bond,  to  obtain  a  credit  for  such  sale,  nor  is  the  failure  to  sue  at  the  first 
term,  of  itself  an  act  of  negligence. 

Where  an  administrator  manifestly  intends  fairly  to  do  his  duty,  the  rule 
should  be,  not  to  hold  him  liable  upon  slight  grounds,  [b] 

The  Orphans'  Court  have  the  power  to  make  an  administrator  account  for 
interest  on  money  belonging  to  the  estate,  which  he  has  applied  to  his 
own  use,  or  neglected  to  distribute  and  pay  over,  (c) 

Where  a  sale  is  made  under  the  authority  of  the  Orphans'  Court,  upon  credit, 
the  purchase  money  to  be  on  interest  until  the  expiration  of  the  term  of 
credit,  it  is  not  improper  in  the  administrator  to  receive  the  money  after 
the  sale,  before  the  expiration  of  the  credit,  and  thus  stop  the  interest. 

^n  administrator  may  be  held  to  pay  interest,  from  the  time  he  received 
money  belonging  to  his  estate,  if  he  applied  it  to  his  own  use  and  profit; 
and  from  the  end  of  thirteen  months  after  the  date  of  his  letters,  if  he 
kept  it  by  him  without  any  apparent  reason,  and  omits  to  distribute  it 
among  creditors,  (c) 

•  Appeal  from  the  Orphans'  Court  of  Anne  Arundel  County,  m^m 
A  petition  was  filed  by  the  appellant  in  this  ease,  on  the  10th  *^"* 
of  January,  1832,  which  stated  that  the  petitioner,  as  assignee  of  one 
Benjamin  H.  IVInllikin,  had  a  Large  claim  against  the  intestate  of  the 
appellee,  upon  a  judgment  rendered  against  him  in  his  life-time, 
which  had  been  duly  proved,  passed,  and  exhibited  to  the  appellee, 
by  whom  a  part  had  been  paid.  That  the  appellee,  under  the  order  of 
the  Court,  on  the  22d  of  February,  1827,  sold  the  personal  estate  of  the 
intestate  at  public  sale,  which  produced  the  sum  of  $4,288.53.  That 
bj  the  terms  of  sale,  the  purchasers  for  all  sums  exceeding  $20,  were 
to  give  their  notes  at  six  months,  with  interest  from  date.  That  the 
appellee  did  not  pay  to  the  petitioner  any  portion  of  the  proceeds  of 
sale,  for  more  than  two  years  thereafter,  and  that  he  has  not  charged 
himself  with  the  amount  of  interest  received,  or  that  might  have 
been  received  by  him,  on  the  proceeds  of  the  sale.  The  petition 
then  asks,  that  the  administrator  may  be  required  to  answer,  and 

(a)  Approved  in  Brady  vs.  DUley^  27  Md.  588.  See  also  WUson  vs.  Wilson^ 
3  G.  &  J.  15;  Handy  vg.  CoUins,  60  Md.  281. 

(6)  Approved  in  Chase  vs.  Lockerman^  11  G.  &  J.  207,  and  Mickle  vs.  Cross, 
10  Md.  362. 

(e)  Cited  in  Jdonteith  vs.  Balto.  Ass''n,  21  Md.  482,  and  Smithers  vs.  Hooper^ 
23  Md.  285. 
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give  informatiou  on  all  these  matters,  and  that  he  shall  be  made  to 
account  for  interest,  on  all  sums  by  him  received,  &c. 

The  answer  stated,  that  at  the  time  of  the  sale  refen*ed  to  in  the 
petition,  the  respondent  received  a  letter  from  the  said  B.  H.  Mulli- 
kin,  informing  him,  that  he  had  recovered  a  heavy  judgment  against 
his  intestate,  and  warning  him  against  paying  away  the  assets,  until 
said  judgment  should  be  satisfied.  That  shortly  afterwards,  the  re- 
spondent was  notified  of  the  existence  of  other  judgments  against 
his  intestate,  and  that  those  judgment  creditors  denied  the  validity 
of  the  claim  of  Mullikin,  insisting  that  it  was  subject  to  a  large 
credit,  which  had  not  been  allowed.  The  answer  then  gives  a  history 
of  the  defendant's  several  settlements  in  the  Orphans'  Court,  and 
alleges,  that  in  his  last  and  final  account,  he  has  charged  himself 
with  all  the  interest  he  has  received. 

-  _  •  The  following  statement  of  facts  was  then  agreed  upon. 

4oo  j^^  ^g  admitted  that  the  defendant  did,  on  the  30th  January, 
1827,  obtain  from  the  Orphans' Court  of  Anne  Arundel  County,  let- 
ters of  administration  on  the  estate  of  George  Howard  of  Brice,  and 
on  the  same  day  obtained  from  that  Court,  an  order  to  sell  his  i)er- 
sonal  estate,  on  the  following  terms :  cash  for  all  sums  le^s  than  120, 
and  a  credit  of  six  months,  with  interest  from  the  purchaser,  to  be 
given  on  bonds,  with  good  and  sufficient  security,  for  sums  exceed- 
ing that  amount.  That  on  the  19th  of  February  following,  the  inven- 
tory was  returned,  and  on  the  22nd  of  the  same  month,  the  account 
of  sales  was  returned,  by  which  it  appeared,  that  the  amount  thereof 
wa«  $4,288.53^,  of  which  $1,144.44^  was  received  in  cash,  although 
there  was  only  $127.85  received  from  purchasers  under  §20.  That 
the  first  account  of  the  administrator  was  passed  on  the  9th  Febru- 
ary, 1828,  wherein  he  is  credited  with  $138.26,  for  disbursements  and 
costs,  leaving  a  balance  due  the  estate  of  $4,157.68J.  That  a  sum- 
mons was  issued  to  October  Term,  1828,  for  the  administrator  to 
appear,  and  account  for  the  said  estate,  which  was  not  served.  It 
was  renewed  to  December  following,  and  returned  served ;  where- 
upon an  order  was  passed,  directing  the  administrator  to  make  dis- 
tribution of  the  estate  of  the  intestate,  on  the  17th  January,  1829. 
That  the  administrator,  on  the  21st  January,  1829,  passed  a  second 
account,  wherein  he  ift  allowed  credit  for  §518.025,  as  disbursements, 
allowances,  and  costs,  in  which  is  included  10  per  cent,  commission 
on  the  amount  of  the  property,  as  appraised  by  the  inventory,  and 
five  per  cent,  commission  on  the  debts  collected ;  and  is  credited  in 
said  account  with  §1,924.47,  the  balance  of  cash  then  in  the  hands  of 
the  administrator  agreeably  to  his  statement,  distributed  among  the 
preferred  creditors  of  the  intestate ;  to  wit,  three  creditoi-s  holding 
judgments  against  the  intestate,  amounting  to  upwards  of  §33,000, 
the  said  Gwynn's  judgment  being  about  six-sevenths  of  said  judg- 
ments.   That  then   the   Court  indulged  the  administrator  in  the 
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further  diBtribntion  •of  the  estate,  till  April,  1829;  then  till  ^-^ 
Aogast,1829;  then  till  October,  1829 ;  then  tillJanuary,  1830  ;"*** 
then  till  February,  April,  and  Jnne  following,  respectively.  That  in 
Jalj,  1830,  the  said  Owynn  had  the  administrator  cited  to  appear 
before  the  Court  in  August  following,  to  settle  his  accounts.  That 
on  the  return  thereof,  an  attachment  issued  to  December  following, 
which  was  renewed  to  February,  1831.    That  on  the  10th  February, 

1831,  the  administrator  passed  a  third  account,  in  which  he  was  al- 
lowed  a  credit  for  some  small  charges  against  the  estate,  and  $1,682.29, 
of  cash  stated  to  be  at  that  time  in  his  hands  for  distribution,  among 
the  said  judgment  creditors,  leaving  a  balance  due  the  estate  of 

'942.89.    That  an  attachment  issued  to  October,  1831,  requiring  the 
administrator  to  close  his  administration.    That  on  the  22d  May, 

1832,  the  administrator  appeared  before  the  Orphans'  Court,  and  on 
tbe  29th  of  the  same  month  passed  his  final  account,  in  which  the 
accountant  charges  himself  with  yarious  sums  for  interest,  received 
from  the  purchasers  at  the  sale.    Among  the  credits  in  this  account, 
there  is  the  sum  of  f  17.28,  for  commission  paid  by  the  administrator 
to  Samuel  Brown  for  collections.    That  said  Brown  is  not  an  attorney- 
at*Iaw,  and  that  thei-e  was  produced  no  proof  to  show  that  any  of  the 
debts  by  him  collected  were  by  legal  process.    That  credit  was  also 
obtained  for  $79.70,  the  amount  of  the  purchase,  at  the  said  sale 
made  by  Levi  Shipley,  for  which  he  gave  his  bond,  with   Edward 
Shipley  as  surety.    That  said  bond,  with  six  months  interest  thereon, 
was  due  on  the  22d  August,  1827.    That  suit  u[)on  the  same,  was 
first  brought  to  April  Term,  1828,  of  the  Anne  Arundel  County  Court, 
and  judgment  was  obtained  thereon,  at  the  April  Term.  1829.    That 
execution  of  ^m /acta*,  issued  upon  the  judgment,  to  the  October 
Term  ensuing.    That  the  sheriff  levied  on,  and  sold  all  the  property 
of  Edward  Shipley  under  the  said  execution,  and  one  other  execution 
from  the  same  Court,  and  on  various  executions  on  judgments,  ren- 
dered by  justices  of  the  peace,  for  a  sum  of  money  less  than  the  value 
of  the  said  property,  •  and  which  was  inadequate  to  pay  the         ^ 
judgments  aforesaid.    That  the  sheriff  returned  the  other  ex-   ^^  • 
ecntion,  which  issued  from  the  County  Court,  and  upon  an  admitted 
statement  of  facts,  the  Court  adjudged  the  sale  to  be  valid  ;  and  the 
purchase  money  was  so  applied,  that  no  part  was  credited  to  the 
judgment  obtained  as  aforesaid,  against  Levi  and  Edward  Shipley. 
That  no  property  was  taken  under  the  execution  as  belonging  to 
Levi  Shipley,  but  he  is  admitted  to  have  been  insolvent  since.    That 
said  £dward  Shipley  was  in  possession  of  property  on  the  day  of  the 
purchase  sufficient  to  pay  all  the  debts  of  record  against  him,  and 
the  said  bond  for  the  purchase  money.    That  the  execution  of  Dorsey 
against  the  Shipleys  has  not  been  returned  or  renewed,  nor  has  any 
other  execution  issued  on  said  judgment.    That  the  sheriff  was  ruled 
to  return  the  same,  and  it  has  been  continued,  because  no  property 
of  the  debtor's  can  be  found,  which  might  be  taken  in  execution. 
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Upon  this  statement  of  tacts,  the  following  questions  were  sub- 
mitted to  the  Orphans'  Court. 

1.  Whether,  or  not,  the  administrator  should  be  charged  with  a 
larger  sum  for  interests 

2.  Whether,  or  not,  the  administrator  should  be  credited  with  the 
$17.28,  paid  Brown  for  commission! 

3.  Whether,  or  not,  the  administrator  should  be  credited  with  the 
bond  of  Levi  and  Edward  Shipley! 

The  Orphans'  Court  decided  the  three  questions  in  favor  of  the 
administrator ;  and  thereupon  Gwyun  prosecuted  the  present  appeal. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eaele, 
Martin,  Stephen,  and  Akchek,  JJ. 

Randall^  for  the  appellant.  1.  The  policy  of  the  law  is  to  compel 
administrators  to  settle  their  accounts  speedily,  and  they  should 
therefore  pay  interest  for  every  default.  When  the  Court  directs  a 
{^ale  on  a  credit,  and  an  executor  or  administrator,  in  disobedience 
Mf^f^  *  of  that  order,  sells  for  cash,  he  should  be  made  to  account 
*ocJ  I'^j.  j^ijg  interest,  which  would  have  accrued  on  the  proceeds  of 
the  sale,  if  the  Court's  order  had  been  complied  with.  Ringgold  vs. 
Ringgold^  1  H.  &  G.  11 ,  1  Brotm  Gh.  Cos.  359;  Sib.  73.*  He  in- 
sisted that  an  administrator  should  not  be  allowed  his  commission 
until  the  passage  of  his  final  account,  as  not  until  then  could  the 
Court  say,  how  he  had  discharged  his  duty,  which  was  the  rule  by 
which  the  Court's  discretion,  within  the  limits  allowed  by  law  was  to 
be  determined.  2.  The  commission  paid  to  Brown  should  not  have 
been  allowed.  It  was  not  paid  for  collecting  or  securing  a  claim  due 
the  deceased,  nor  was  Brown  an  attorney. 

3.  An  administrator  is  responsible  if  he  fail  to  take  good  security 
for  property  sold  by  him.  He  may  not  be  liable  for  the  eventual 
responsibility  of  the  names  he  may  take,  but  he  is  at  all  events 
answerable,  if  they  be  insufficient  at  the  time  he  receives  them,  and 
the  onus  of  showing;  this,  is  upon  him.  Now,  in  this  case  it  does  not 
appear  that  the  Shipleys  |ever  were  good.  Besides,  here,  the  admin- 
istrator has  been  guilty  of  laches,  in  not  suing  the  bond  to  the  first 
term  after  it  became  due.    1  H.  dc  0, 88,  and  1  Jacobs  and  Walker,  40. 

Alexander^  for  the  appellee.  1.  There  was  nothing  wrong  in  the 
administrator's  taking  cash,  instead  of  notes  at  the  sale,  as  the  object, 
in  ordering  a  sale  on  a  credit,  is  not  for  the  sake  of  the  interest  which 
may  arise,  but  for  the  purpose  of  exciting  competition  among  the 
purchasers,  and  that  object  is  effected  by  giving  them  the  option  to 
pay  cash  or  not,  as  may  be  most  convenient  to  them. 

With  regard  to  the  allowance  of  the  commission  to  the  adminis- 
trator, he  argued,  that  was  a  matter  altogether  within  the  discretion 
of  the  Orphans'  Court,  whose  conduct  in  this  respect,  could  not  be 
revised  here.    The  same  may  be  said  with  reference  to  the  commis- 
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sion  to  Brown.    This  •  Court  cannot  review  the  conduct  of  the  v^^^ 
Orphans'  Court  in  this  respect.  *Oif 

2.  There  is  evidence  that  the  Shipleys  were  good  for  the  amount 
of  their  note  at  the  time  it  was  given,  and  it  cannot  be  said  that 
ander  the  circumstances  of  this  case  the  administrator  has  been 
gnilty  of  that  degree  of  laches  which  should  render  him  personally 
responsible. 

Earle,  J.  delivered  the  opinion  of  the  Court.  This  case  presents 
three  questions  for  consideration.  They  were  decided  by  the  Or- 
phans' Court  of  Anne  Arundel  County,  and  are  brought  before  us  on 
the  appeal  of  William  Gwynn,  in  a  dispute  concerning  the  settle- 
ment of  the  administration  accounts  of  his  debtor,  George  Howard 
of  Brice,  on  whose  estate  Roderick  Dorsey  administered.  The  Or- 
phans' Court  made  certain  allowances  to  the  administrator,  which 
William  Gwynn  thought  objectionable,  and  refused  to  make  him  ac- 
coant  for  interest,  with  which  it  was  contended  he  was  chargeable. 

In  making  the  allowance  to  the  administrator  of  917.28,  for  so 
mach  paid  by  him  to  Samuel  Brown,  Jr.  for  commission  on  money 
collected,  we  think  the  Court  erred  in  judgment.  This  collection 
the  administrator  ought  to  have  made  himself,  and  should  not  have 
bnrthened  the  estate  with  the  expense  of  it.  The  collector  was  not 
a  pablic  officer,  by  the  usage  of  the  country  entitled  to  commissions, 
(if  there  be  any  such  usage,)  nor  was  resort  had  to  legal  process,  or 
the  intervention  of  an  attorney-at-law,  to  compel  the  payment.  In 
the  last  case  the  expense  of  the  collection  may  be  defrayed  by  the 
estate,  and  we  observe  that  many  expenditures  of  this  kind  were 
allowed  in  the  last  account  passed  by  this  administrator.  While  on 
the  argument  of  this  question,  it  was  urged  by  the  appellant's  coun- 
sel, that  the  administrator's  commission  was  improperly  allowed  by 
the  Court  on  passing  his  second  account,  and  that  the  allowance 
ought  to  have  been  deferred  for  the  last  or  final  •  account.  - 
This  point  is  not  within  either  of  the  three  questions  decided  ^^^ 
by  the  Orphans'  Court,  and  perhaps,  in  strictness,  we  have  nothing 
to  say  to  it.  We  have,  however,  no  hesitation  in  declaring  that  we 
do  not  agree  with  the  counsel  on  this  subject.  The  Orphans'  Court 
have  a  limited  discretion  with  regard  to  the  amount  of  the  adminis- 
trator's'commission,  and  no  good  reason  can  be  assigned  why  they 
should  not  have  a  like  discretion,  as  to  the  time  and  manner  of 
making  the  allowance.  Of  course,  they  would  aim  to  make  the  com- 
mission allowed  correspond  with  the  duties  performed,  and  in  pass- 
ing every  account,  would  look  to  the  advance  made  by  the  adminis- 
,trator  in  the  administration  of  the  assets,  in  bestowing  on  him  the 
reward  of  his  services. 

The  sum  lost  by  the  insolvency  of  the  Shipleys,  we  are  of  opinion 
the  Court  were  right  in  passing  to  the  credit  of  the  administrator  in 
his  last  account.    It  amounted  but  to  seventy-two  dollars,  and  from 


318  GWYNN  vs.  DOBSBY.— 4  G.  &  J. 


aught  that  appears,  Edward  Shipley  was  fully  competent  to  its  dis- 
charge when  he  eutei*ed  iuto  the  bond  with  Levy  Shipley,  as  his  se- 
carity  for  the  payment  of  it.  Nor  was  the  administrator  remiss  in 
using  ordinary  diligence  for  the  recovery  of  this  debt  after  it  became 
due.  At  the  next  term  but  one  thereafter,  he  instituted  a  suit  tor 
it,  and  in  the  due  course  of  the  Courts,  obtained  a  judgment,  and 
issued  a  fieri  fadaa.  It  was,  therefore,  not  lost  by  his  negligence, 
unless  indeed,  passing  by  one  term  of  the  Court  without  suing,  is  to 
be  taken  as  an  evidence  of  it.  Such  strictness,  we  think,  was  not 
required  of  the  administrator;  and  if  this  was  once  pronounced  to 
be  the  law,  we  are  assured  that  prudent  men,  and  those  most  worthy 
of  the  office,  would  seldom  be  found  engaged  in  the  settlement  of 
intestates'  estates.  Whenever  an  administrator  manifestly  intends 
fairly  to  do  his  duty,  the  rule  should  be  not  to  hold  him  liable  upon 
slight  grounds. 

The  question  upon  the  subject  of  interest  is  the  most  important 
one  at  present  under  the  review  of  the  Court.  It  is  worded  thus : 
Whether  or  not  the  administrator  should  be  charged  with  a  larger 
^  sum  for  interest  t  Before  it  was  •  submitted  to  the  Orphans' 
^^^  Court,  he  had  been  charged  with  interest  received  on  the 
bonds  taken  for  property  sold,  and  as  little  was  said  on  the  argument 
in  relation  to  this  i'und,  we  supposed  the  appellant  to  have  been  sa- 
tisfied with  the  adjustment  made  of  it.  In  his  petition  the  appellant 
seems  to  have  had  another  object  in  view.  He  appears  to  have  been 
in  quest  of  interest  on  all  sums  received  and  misapplied  by  the  ad- 
ministrator, and  this  demand  brings  before  us  a  point,  now  for  the 
first  time  perhaps,  to  be  settled  in  this  State.  It  is,  how  far  the 
Orphans'  Courts  have  the  power  to  make  an  administrator  account 
for  interest  on  money  belonging  to  the  estate,  which  he  has  applied 
to  his  own  use,  or  neglected  to  distribute  and  pay  over  f  This  is  a 
familiar  subject  in  equity  as  applied  to  trusts,  and  we  see  no  well 
founded  reason  why  the  power  should  not  be  exercised  in  the  Or- 
phans' Courts,  and  more  especially  since  the  case  of  Hall  and  Grif- 
fith  decided  in  this  Court,  (see  2  M.  dt  J,  483,)  where  an  administra- 
tor was  made  to  account  in  the  Orphans'  Court  of  Harford  County, 
for  the  labor  of  negroes  belonging  to  the  estate  of  his  intestate, 
which  he  employed  in  his  own  service,  and  for  his  own  purposes. 

If  this  authority  is  with  the  Orphans'  Court  of  Anne  Arundel 
County,  a  further  inquiry  is,  whether  it  ought  to  have  been  exerted 
in  calling  this  administrator  to  account  for  interest  on  the  money  of 
the  estate  he  unreasonably  held  in  his  hands,  or  applied  to  his  own 
use,  and  we  clearly  and  decidedly  think  it  ought.  There  is  but  little 
testimony  in  the  case,  and  that  little  not  very  explicit ;  yet  we  are  of 
opinion,  there  are  sufficient  grounds  established  on  which  to  call 
Boderick  Dorsey  to  account  for  some  interest.  Had  he  fully  answered 
the  demands  of  the  petition,  he  would  have  disclosed  the  sums  he  re- 
ceived of  the  purchasers  of  the  property,  sold  under  the  order  of  the 
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Goart,  aDd  the  periods  at  which  they  were  respectively  received;  but 
as  this  is  not  done,  there  is  evidence  only  in  the  case  to  make  him 
account  for  interest,  for  a  part  of  the  91,144.44^  he  xeceived  at  the 
time  of  the  sale.  We  do  not,  with  the  counsel,  blame  him  for  re- 
ceiving this  *  money  of  the  purchasers,  who  were  prepared  to 
pay,  rather  than  give  bond  with  security ;  for  in  this  he  was 
certainly  right.  The  object  of  the  Orphans'  Court,  in  ordering  the 
the  sale  of  the  property  of  the  deceased,  is  to  convert  it  into  money 
as  expeditiously  as  is  consistent  with  an  advantageous  sale.  All  the 
benefits  contemplated  by  a  credit  sale,  were  obtained  by  the  admin- 
istrator in  this  case,  and,  therefore,  we  sustain  his  conduct.  But  in 
this  decision,  we*  wish  to  be  distinctly  understood  as  confining  it 
to  sales  made  under  the  authority  of  the  Orphans'  Court.  His  im- 
puted fault  is,  in  holding  the  money  in  his  hands,  or  in  applying  it  to 
his  own  purposes. 

His  second  account  was  passed  the  21st  January,  1829,  and  his 
commission,  disbursement,  and  other  expenses,  allowed  to  that  time 
amounted  only  to  $056.28^,  which  demonstrates  that  there  remained 
in  his  hands  for  nearly  two  years,  the  sum  of  $488.15f.  On  this  sum 
he  ought  to  be  held  to  account  for  interest,  from  the  time  he  received 
it,  if  he  applied  it  to  bis  own  use  and  profit,  and  from  the  end  of 
thirteen  months  after  the  date  of  his  letters,  if  he  kept  it  by  him 
without  any  apparent  reason,  and  omitted  to  make  distribution  of 
it,  as  he  ought  to  have  done  among  the  creditors.  This  they  were 
entitled  to  have  made  within  that  time,  by  the  Act  of  1798,  ch.  101, 
sub-ch.  8,  sec.  14,  and  if  they  were  disappointed  in  the  receipt  of 
their  dividends,  by  his  culpable  inattention  to  duty,  it  is  but  just 
that  he  should  be  charged  with  interest  lost  to  them  by  his  neglect. 
The  order  for  the  distribution  on  the  17th  January,  1829,  was  not 
passed,  as  intimated,  on  the  8th  of  February  preceding,  and  fur- 
nishes no  excuse  for  the  delay,  and  the  controversy  among  the  credi- 
tors was  no  impediment  to  it,  as  the  administrator  might  have  re- 
tained the  disputed  dividend,  or  a  portion  of  it,  under  the  direction 
of  the  Orphans'  Court. 

The  decision  of  the  Orphans'  Court  of  Anne  Arundel  County  in 
this  case  is  reversed  ;  and  we  direct  the  proceedings  to  be  returned 
to  that  tribunal,  that  on  the  principles  herein  set  forth,  justice  may 
be  done  to  the  parties.  Decree  reversed. 


♦  Zaghabiah  Keene  vs.  Thos.  Thompson  of  Bennett.    463 

December,  ia32. 

K.  had  a  judgment  against  B.  upon  which  he  sued  out  &fi.fa.  and  placed 
it  in  the  hands  of  the  sheriff,  who  delivered  it  to  the  defendant,  his 
deputy,  to  be  levied  and  collected.  B.  paid  the  defendant  the  amount 
of  this  judgment,  and  it  was  entered  satisfied.    The  defendant  then 
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made  a  payment  to  K.  but  it  appeared  that  one  of  the  bank  notes  thus 
paid,  was  a  counterfeit,  and  that  the  defendant  had  not  received  it  from 
B.  Heid,  that  the  taking  upon  himself,  to  pay  over  to  the  plaintiff,  the 
amount  he  ifad  collected,  placed  the  defendant  in  the  attitude  of  one 
who  had  received  money,  for  another:  and  that,  together  with  the  cir- 
cumstance of  the  judgment  being  entered  satisfied,  was  evidence  tendiog 
to  show,  that  he  was  authorized  by  the  sheriff  to  pay  over  the  money  to 
the  plaintiff,  from  which  the  law  raises  an  implied  assumpsit.  The  de- 
fendant having  received  good  money,  was  responsible  for  the  whole 
amount. 

Appeal  from  Saint  Mary's  County  Court.  Assumpsit  by  the  ap- 
pellant against  the  appellee,  commenced  20th  August,  1828,  for 
money  had  and  received,  and  for  money  paid,  laid  out  and  expended. 
The  general  issue  wa«  pleaded. 

1.  At  the  trial  the  plaintijff  having  proved  by  the  cashier  of  the 
bank,  that  the  note  for  $100,  hereafter  referred  to,  was  a  counterfeit 
proved  by  a  competent  witness,  that  the  same  had  been  received  by 
him  of  the  defendant,  as  a  payment  of  a  fieri  facials  for  a  debt  on 
judgment  in  Saint  Mary's  County  Court,  in  favor  of  the  present  plain- 
tiJBF,  against  one  Gustavus  Brown ;  for  the  recovery  of  which  judg- 
ment, a^W/odo^  had  issued  to  (William  Williams,)  the  then  sheriff 
of  said  county,  and  placed  in  his  hands,  and  by  him  delivered  to  the 
defendant,  as  his  deputy,  to  be  levied  and  collected  by  him,  accord- 
ing to  the  precept  therefor.  And  also  proved,  that  the  judgment 
was  thereafter  entered  satisfied  on  the  docket,  as  per  receipt  appears. 
He  also  proved  by  said  Brown,  that  he  had  not  paid  to  the  said  de- 
fendant the  said  hundred  dollar  note,  but  had  paid  him  in  other,  and 
good  money,  and  that  his  debt  to  Keene  thus  paid,  amounted  to 
about  $280.  He  further  proved,  that  some  time  after  *  this 
^^^  note  was  discovered  to  be  a  counterfeit  note,  the  plaintiff 
called  on  the  defendant  to  give  him  good  money,  and  take  back  the 
said  hundred  dollar  note,  to  which  defendant  replied,  that  he  had 
never  paid  over  to  plaintiff*  that  particular  note,  and  that  he  muBt 
get  it  as  he  could. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  found  from  the  evidence,  that  the  defendant  acted  as  depnty 
sheriff  to  William  Williams,  the  sheriff,  in  collecting  and  paying 
over  said  money  so  due  from  Brown,  and  that  the  same  wa«  known 
to  the  plaintiff',  that  then  the  plaintiff  is  not  entitled  to  recover  in 
the  present  action ;  which  instruction  the  Court  [Stephen,  0.  J.] 
gave.  The  plaintiff  excepted,  and  the  verdict  and  judgment  being 
for  the  defendant,  the  plaintiff  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Abcheb, 
and  Dorset,  JJ. 

Brewer  and  Sionestreet,  for  the  appellant,  1.  An  action  for  money 
received  will  lie  against  the  sheriff  who  has  received  money  in  that 
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character,  for  the  ase  of  another,  and  failed  to  pay  it  oven  2  Saund. 
P.  dt  Ev.  213,  263.  And  a  deputy  sheriif  is  equally  reeponsible  in 
the  same  action  upon  the  general  rule,  that  this  action  will  lie  in 
every  case,  where  one  man  has  received  money  for  the  use  of  another 
and  withholds  it.  J5.  209.  But  the  action  in  fact,  is  against  Keene 
in  his  individual  capacity,  and  not  as  the  sheriff's  deputy ;  and  they 
contended,  that  whatever  might  be  said  of  his  responsibility  in  the 
latter  character,  there  could  be  no  doubt  of  his  individual  liability, 
under  the  circumstances  of  this  case. 

y.  H,  Dorsey^  for  the  appellee.  It  appears  from  the  evidence,  that 
the  defendant,  in  this  transaction,  acted  as  the  sheriff's  deputy,  and 
it  follows,  therefore,  that  he  is  accountable  only  to  his  principal,  and 
that  the  plaintiff's  remedy,  if  he  has  any,  is  against  that  ^^» 
*  principal.  The  deputy  acts  iu  the  name  of  bis  principal,  ^"^ 
and  the  latter  alone  is  known  to  the  Court.  Woodgate  vs.  KfMtchbuU^ 
2  Term  Rep.  156. 

Though  the  deputy  may  have  been  guilty  of  misconduct,  the 
sheriff  is  the  proper  and  only  party  to  be  sued.  Cameron  vs.  Rey 
nolds,  Cawper,  406;  1  Ch,  BOc.  Com.  345,  (note;)  Hammond  N.  P.  83, 
ttote  7 ;  Lane  vs.  Sir  R.  Cottony  12  Modem,  488 ;  Perkins  vs.  Smithy  1 
WilsoHj  328 ;  Paddock  vs.  Cameron,  8  Cowen,  212  5  Lraper  vs.  Arnold, 
12  Masaa.  449 ;  Melntyre  vs.  TrumhuU,  7  Johns.  36 ;  TviUe  vs.  Love, 
Ih,  470. 

Buchanan,  O.  J.  delivered  the  opinion  of  the  Court.  This  cause 
has  been  treated  in  argument,  as  if  it  was  a  suit  against  a  deputy 
sheriff,  as  such,  for  money  collected  by  him,  on  ^  fieri  facias  sued  out 
apon  a  judgment  of  the  plaintiff,  and  put  into  his  hands  by  his  prin- 
cii)al,  the  sheriff,  for  the  purpose  of  being  levied :  and  the  right  of 
the  plaintiff  to  recover,  resisted,  on  the  ground  of  a  want  of  privity 
between  a  judgment  creditor  and  a  deputy  sheriff,  who  has  levied 
the  money  under  an  execution  upon  the  judgment,  and  is  responsible 
to  the  sheriff,  his  principal,  for  the  faithful  discharge  of  his  duty, 
and  not,  as  it  is  contended,  to  the  creditor  under  whose  judgment 
the  execution  has  been  levied ;  which  may  well  be  conceded  without 
prejudice  to  the  plaintiff's  right  to  recover  in  this  case. 

The  suit  is  not  against  the  defendant  as  deputy  sheriff,  founded 
upon  the  mere  fact  of  his  having  collected  the  money  in  dispute, 
ander  an  execution  sued  out  at  the  instance  of  the  plaintiff,  for  which 
he  would  be  answerable  to  his  principal ;  and  which,  therefore,  it 
may'be  granted,  could  not  be  recovered  from  him,  in  an  action  by  the 
judgment  creditor  against  him  as  deputy  sheriff,  for  so  much  money 
made  under  the  execution  by  him,  in  that  character.  But  it  is  an 
action  for  money  had  and  received,  against  him  in  his  private  indi- 
vidual capacity.  The  evidence,  it  is  true,  shows  that  the  plaintiff, 
being  a  judgment  creditor,  sued  out  a  fi.  fa.  upon  his  judgment, 

21  4  a.  &  J. 
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which  was  put  into  the  hands  of  the  •  defendant,  by  his  prin- 
4oo  eipal  the  sherifif,,  and  that  he  levied  the  amount  of  the  jadg- 
ment  as  deputy  sheriff;  but  it  is  also  in  proof,  that  he  afterward8 
took  upon  himself  to  pay  over  to  the  plaintiff,^  the  amount  of  the 
judgment  so  levied,  and  that  the  judgment  was  entered  upon  the 
docket  satisfied. 

The  taking  upon  himself  to  pay  over  to  the  plaintiff  the  amoant 
he  had  collected,  placed  him  in  the  attitude  of  one  who  had  received 
money  for  the  use  of  another — and  that,  together  with  the  circam- 
stances  of  the  judgment  being  entered  upon  the  docket  satisfied,  is 
evidence  tending  to  show,  that  he  was  authorized  by  the  sheriff  to 
pay  over  the  money  to  the  plaintiff;  and  that  from  the  time  he  was 
so  authorized,  he  held  it  in  his  hands  for  the  use  of  the  plaintiff,  upon 
which  the  law  raised  an  implied  assumpsit;  whereby  he  became 
responsible  to  the  plaintiff,  in  an  action  for  money  had  and  received 
to  his  use. 

The  proof,  as  it  appears  in  the  record,  is,  that  the  money  which 
came  into  the  defendant's  hands,  was  the  whole  of  it  good  money, 
but  that  instead  of  paying  over  to  the  plaintiff  like  good  monej, 
which  he  was  bound  to  do,  there  was  among  the  money  received  by 
the  plaintiff',  one  counterfeit  hundred  dollar  note,  which  was  not  at 
the  time  known  to  be  so  by  the  plaintiff,  but  was  received  by  him  as 
a  genuine  bank  note ;  which  counterfeit  note  received  by  mistake, 
being  not  money,  and  a  thing  of  no  value,  the  delivery  of  it  wtis  not 
a  payment  to  the  plaintiff,  and  did  not  discharge  the  defendant  from 
his  liability  to  that  amount ;  but  if  not  since  paid  be  is  still  answer- 
able to  the  plaintiff  for  one  hundred  dollars,  being  so  much  remaining 
unpaid,  of  the  amount  that  he  held  in  his  hands  for  the  plaintilT's 
use,  and  which  we  think  he  is  entitled  to  recover  in  this  suit. 

Judgment  reversed^  and  procedendo  awarded. 


467    *  Thomas  Bebby  vs.  Samuel  Haepee.— December,  1832. 

It  is  competent  for  the  Court  to  instnict  the  jury  upon  the  sufficieDcj  of  the 
declaration  in  the  cause,  at  the  trial,  (a) 

(a)  Approved  in  Burgess  vs.  Uoyd^  7  Md.  199;  Wagaman  vs.  Byers,  17  Md. 
188;  Railusxy  Co.  vs.  WUhmson,  80  Md.  230.  Since  the  decision  in  Leopard 
vs.  Canal  Co,  1  Gill,  222,  the  Court  of  Appeals  was  held  to  be  preeluded 
from  considering  the  pleadings  in  a  cause  where  an  instruction  was  given  to 
the  jury  based  altogether  upon  the  evidence.  But  it  has  always  been  com- 
petent for  a  party,  by  a  prayer  properly  framed  to  ask  the  judgment  of  the 
Court  upon  the  sufficiency  or  legal  effect  of  the  pleadings;  the  rule  being 
that  the  plaintiff  must  recover  according  to  the  allegata  and  probata,  RaA- 
iwxy  Co,  vs.  Wilkinson^  supra. 
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It  is  necesBary  to  set  out  in  the  declaration  a  contract  binding  upon  both 
parties,  where  the  suit  is  instituted  to  recover  damages  for  the  non-per- 
formance of  a  contract. 

A  declaration  which  states  an  agreement  with  E.  (before  her  intermarriage 
with  H.)  and  B.  that  E.  would  sell  to  B.  a  negro  slave  belonging  to  her, 
for  the  price  of,  &c.  to  be  paid  when  B.  should  be  thereto  requested, 
that  they  mutually  promised  to  observe  the  said  agreement,  and  that,  in 
pursaance  of  it.  the  slave  was  delivered,  shows  a  contract  mutually 
binding. 

Where  the  verdict  was  for  the  plaintiff,  and  upon  the  appeal  of  the  defend- 
ant, the  Court  reversed  the  judgment  of  the  County  Court,  the  grant- 
ing of  a  procedendo  depends  entirely  upon  whether  the  plaintiff,  from 
the  facts  disclosed  by  the  record,  could  recover  in  a  second  trial.  So 
where  the  writ  was  against  husband  and  wife,  and  the  facts  proved  by 
the  plaintiff  showed  a  cause  of  action  against  the  husband  alone,  the 
Goart  refused  a  procedendo,  (b) 

An  original  writ  cannot  be  amended,  although  subsequent  proceedings 
founded  upon  it  may.  (c) 

Appeax  from  Prince  George's  County  Ooart.  This  was  an  action 
of  assumpsit,  commenced  by  the  appellant  against  the  appellee,  and 
Elizabeth  bis  wife,  formerly  Elizabeth  Magrader,  on  the  10th  of 
March,  1831.  The  death  of  Elizabeth  was  suggested,  whilst  the 
-caoae  was  depending  in  the  County  Court. 

The  declaration  alleged,  that  on  the day  of ,  in  the  year 

1827,  it  was  agreed  between  the  plaintiff  and  Elizabeth,  the  wife  of 
Samael,  while  she  was  sole  and  unmarried,  that  the  said  Eliz- 
abeth would  bargain  and  sell  to  the  plaintiff  a  certain  slave,  her 
property,  named  Jack,  for  the  sum  of  $200,  to  be  paid  when  the  said 
plaintiff  should  be  thereto  afterwards  requested }  and  the  said  agree- 
ment being  so  made  as  aforesaid,  afterwards,  to  wit,  &c.  at,  &c.  in 
consideration  that  the  said  plaintiff  had  faithfully  undertaken  to  the 
8aid  Elizabeth,  to  do,  observe,  perform,  and  fulfil,  the  said  agree- 
ment, in  all  things  therein  contained,  on  his  part  to  be  done,  per- 
formed, and  fulfilled,  the  said  *  Elizabeth  undertook  to  the  m^^ 
said  plaintiff,  and  then  and  there  faithfully  promised  to  ^^^ 
observe,  do,  perform,  and  fulfil  the  said  agreement  in  all  things,  on 
her  part  and  behalf,  to  be  observed,  done,  performed,  and  fulfilled ; 
and  the  said  plaintiff  in  fact  saith,  that  although  the  said  Elizabeth 


{bj  Relied  on  in  Mvdd  vs.  Harper,  1  Md.  116.  Rule  8  of  the  Court  of  Ap- 
peals provides  that  ^'in  all  cases  where  judgments  shall  be  reversed  or 
aflKrmed  by  the  Court  of  Appeals,  and  it  shall  appear  to  the  Court  that  a 
new  trial  ought  to  be  had,  such  new  trial  shall  be  awarded,  and  a  certified 
copy  of  the  opinion  and  judgment  of  the  Court  of  Appeals  shall  be  trans- 
mitted forthwith  to  the  Court  from  which  the  appeal  was  taken  to  the  end 
that  said  cause  may  be  again  tried,  as  if  it  never  had  been  tried;  and  no  writ 
of  procedendo,  with  transcript  of  record,  shall  be  transmitted,  as  heretofore 
practised.'^    See  Rev.  Code,  Art.  71,  sec.  21. 

(c)  Cited  in  Thanhauser  vs.  Savins,  44  Md.  415.  See  Rev.  Code,  Art.  64« 
sec.  85. 
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afterwards,  and  after  the  making  the  said  agreement,  to  wit,  OD,ftc» 
at,  &c.  permitted  the  said  plaintifif  to  take  possession  of  the  said 
slave,  and  although  the  said  slave  did  continue  and  remain  in  the 
possession  of  the  plaintiff  for  a  long  time,  to  wit,  from  the  time  of 
making  the  agreement  aforesaid,  nntil  the  first  day  of  May,  1828,  jet 
the  said  Elizabeth  and  the  said  Samnel,  after  their  intermarriage, 
not  further  regarding  the  promise  and  undertaking  of  the  said  Eliz- 
abeth, 80  by  her  made  as  aforesaid,  did  not,  and  would  not  permit 
the  said  plaintiff  to  keep  possession  of  the  said  slave,  but  took  pos- 
session  of  the  said  slave  themselves,  and  do  continue,  and  hold 
I>ossession  thereof. 

The  defendant  pleaded  fwn  assump^it^  and  issue  was  joined. 

At  the  trial  the  plaintiff  offered  in  evidence,  that  on  the  12th  of 
April,  1827,  he  requested  the  witness  to  go  to  Elizabeth  Magmder, 
and  purchase  of  her  the  negro 'man  in  the  declaration  mentioned, 
then  the  property  of  the  said  Elizabeth,  since  married  to  the  de- 
fendant, Harper,  and  authorized  the  witness,  to  offer  the  said  EWz- 
abeth,  for  the  said  negro,  either  the  sum  of  $250,  or  the  highest  price 
that  could  be  obtained  in  the  Alexandria  market.  The  witness 
siccordingly  went  to  her  residence,  and  made  the  offer  as  directed  by 
the  plaintiff,  when  she  agreed  to  take  the  best  price  that  could  be 
obtained  in  the  Alexandria  market.  The  witness  further  proved 
that  he  was  authorized  by  said  Elizabeth,  to  ascertain  the  price  in 
Alexandria^,  and  when  he  ascertained  it,  (the  negro  then  being  in 
the  Alexandria  jail,)  to  take  him  out  of  jail,  and  deliver  him  to  the 
plaintiff.  That  he  went  to  Alexandria,  for  the  purpose  of  ascertain, 
ing  the  price  of  said  slave  in  that  market,  and  that  the  highest  price 
was  $200.  That  thereupon  he  took  the  •  slave  out  of  jail, 
^^^  carried  him  to  the  plaintiff,  notified  him  of  what  he  had  been 
authorized  to  do  by  the  said  Elizabeth,  and  delivered  him  the  slave. 
That  the  slave  remained  in  the  possession  of  the  plaintiff  until  some 
time  after  the  marriage  of  the  defendants,  Elizabeth  and  Samuel, 
when  he  was  taken  possession  of  by  the  said  Samuel.  The  plaintiff 
further  proved,  that  he  had  after  the  intermarriage  aforesaid, 
tendered  to  the  said  Samuel  the  sum  of  two  hundred  dollars,  being 
the  price  of  the  said  slave,  which  he  refused  to  accept. 

The  defendant  thereu[)on  prayed  the  Court  to  insti-uct  the  jury, 
that  the  plaintiff  was  not  entitled  to  recover,  because,  the  declaration 
did  not  set  forth  a  contract  that  was  mutually  binding  on  the  parties 
to  the  same — ^which  instruction  the  Court  gave.  The  plaintiff  ex- 
cepted, and  the  verdict  and  judgment  being  against  him,  he  appealed 
to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Masti5, 
Abgheb,  and  Dobsey,  JJ. 

Alexander^  for  the  appellant,  insisted.  1.  The  declaration  does 
state  a  contract  of  mutual  obligation.    2.  It  was  not  competent  to 
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five  the  jury  any  instractiou  whatever,  npoa  the  legal  safficiency  of 
the  declaration,  daring  the  trial  of  the  issue  of  fact. 

SUmesireety  for  the  appellee.  1.  The  action  is  rather  for  a  torU 
than  ex  contractu^  but  if  on  the  contract,  still  the  declaration  shows 
DO  mQtuality,  which  is  fatal.  1  Chitty  PL  298.  2.  But  if  the  decla- 
ration is  good  in  other  respects,  still  the  action  cannot  be  maintained, 
because  the  breach  is  alleged  to  have  taken  place,  after  the  marriage 
of  the  defendants,  and  the  wife  therefore,  should  not  have  been 
joined. 

The  objection  wsis  good  upon  a  motion  for  a  non  suit  Aldridge 
and  Higdan  V8.  Turner,  1  Q.  db  J.  429 ;  1  Chitty  PL  298 ;  Turrier  vs. 
Walker,  S  O.  it  J.  377. 

•  Mabtin,  J.,  delivered  the  opinion  of  the  Court.  There  is  M^g^ 
nothing  in  the  objection,  that  it  was  not  competent  for  the  ^*" 
Court  to  instruct  the  jury,  upon  the  sufficiency  of  the  declaration  at 
the  trial.  This  doctrine  is  clearly  settled  in  Chitty  PL  293 ;  Aldridge 
and  Eigdon  vs.  Turner^  1  Q.  ds  J.  427. 

We  think  the  Court  were  wrong  in  the  instructions  they  gave  the 
jury.    It  is  certainly  necessary  to  set  out  in  the  declaration  a  con- 
tract binding  on  both  parties,  where  a  suit  is  instituted,  to  recover 
damages  for  the  non-performance  of  the  contract.    But  that  is  fully 
complied  with  in  this  case.    The  declaration  states,  that  there  was 
an  agreement  between  Elizabeth  Magruder,  (before  her  intermarriage 
with  Samuel  Harper,)  and  Thomas  Berry,  that  she  would  bargain 
and  sell  to  the  said  Berry,  a  negro  slave  belonging  to  her,  named 
Jack,  for  the  price  of  two  hundred  dollars,  to  be  paid  when  the  said 
Berry  should  be  thereto  requested.    That  they  mutually  promised  to 
observe  the  said  agreement  on  their  several  parts,  and  that  in  pur- 
saance  of  it,  Jack  was  delivered  to  Berry.    Where  is  the  want  of 
mutuality  in  the  contract  ?    E.  Magruder  sold  and  delivered  Jack  to 
Berry,  and  he  in  consideration  thereof  promised  to  pay  the  purchase 
money  on  demand.    The  judgment  therefore  must  be  reversed,  and 
then  the  question  is  presented  if  a  procedendo  should  be  awarded. 
This  depends  entirely  whether  Berry,  from  the  facts  disclosed  by  the 
record,  could  recover  in  a  second  trial.     Turnpike  Co,  vs.  Barnes,  6 
H.  A  J.  61. 

This  suit  was  brought  against  the  husband  and  wife.  The  writ  is 
joint,  and  if  returned  cannot  be  amended,  although  subsequent  pro- 
ceedings founded  on  it  may.  The  declaration  claims  damages  for 
the  non-performance  of  the  contract  made  by  Elizabeth  Magruder, 
whilst  she  was  sole,  but  the  evidence  produced  by  the  plaintiff  him- 
self^ shows  a  full  performance  of  the  contract  on  her  part,  by  a  de- 
iiverr  of  Jack  to  him.  If  Berry  ha^  sustained  an  injury  by  the  loss 
of  his  negro,  his  remedy  is  not  on  the  contract,  but  must  be  m^^^ 
*  sought  against  Samuel  Harper  alone,  who,  after  his  inter-  ^•'- 
marriage  with  Elizabeth  Magruder,  tortiously  took  this  negro  out  of 
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the  possession  of  Berry.  This  may  be  a  good  cause  of  action  »gaiDst 
Harper,  but  cannot  snbject  his  wife  to  a  suit.  An  action  against 
husband  and  wife  cannot  be  sustained  for  a  tort  committed  by  the 
husband.  Judgment  reversed. 


EiGHABD  B.  Dorset  vs.  State,  use  Pannbll.— December,  1832. 

In  an  action  upon  a  testamentary  or  an  administration  bond,  by  a  creditor 
of  the  testator  or  intestate,  it  is  necessary  to  allege  a  compliance  with 
the  provisions  of  the  Act  of  1720,  ch.  24,  sec.  2.  (a) 

The  plaintiff  must  aver,  and  prove,  a  return  of  non  est  inventus  on  a  capku 
ad  respondendum,  against  the  executor  or  administrator,  by  the  sheriff 
of  the  county  in  which  such  executor  or  administrator  lives;  or  a  re- 
turn of  nulla  bona^  on  a  ^.  fa,  by  the  sheriff  of  the  county  in  which  the 
effects  of  the  testator  or  intestate  lie ;  or  other  apparent  insolvency  of 
the  executor  or  administrator.  And  where  the  plaintiff  relies  upon  the 
return  of  non  est,  &c.  his  cause  of  action  should  be  alleged  to  be  the 
same  debt,  for  which  the  capias  ad  respondendum,  stated  in  the  decla- 
ration, was  sued  out  to  recover,  (b) 

The  allegation,  that  a  writ  of  ca.  ad  res.  was  sued  out  and  returned  in  the 
county  where  it  appeared  from  the  proof  the  intestate  lived,  and  letters 
were  granted,  and  where  in  fact  the  administrator  was  sued  upon  the 
administration  bond,  will  not  suffice. 

Upon  a  general  demurrer,  the  Court  renders  judgment  against  the  party 
who  commits  the  first  error  in  pleading. 

Where  the  County  Court  sustained  a  general  demurrer  to  one  of  the  defend- 
ant's pleas  in  bar,  and  the  plaintiff  obtained  a  verdict  upon  certain  issues 
joined  upon  other  pleas  in  bar,  the  Court  upon  appeal,  though  the  plea 
demurred  to  was  defective,  reversed  the  judgment  of  the  County  Court 
for  error  in  the  declaration:  final  judgment,  however,  was  not  rendered 
upon  the  demurrer,  but  a  procedendo  was  awarded  to  re-hear  the  caase. 

Appeal  from  Montgomery  County  Court.  This  was  an  action  of 
debt,  brought  by  the  appellant  against  the  appellee,  on  the  27tb 
Mnytp  January,  1 830,  on  a  bond  *  executed  by  the  appellant,  as  admin- 
*  ■  **  istrator  of  William  H.  Dorsey,  deceased,  dated  24th  January, 
1819,  with  Clement  Dorsey  and  E.  E.  Dorsey  as  his  sureties. 

The  declaration,  after  reciting  the  bond  and  its  condition,  (which 
is  in  the  usual  form  of  administration  bonds,)  averred,  that  the 
deceased,  on  the  22d  June,  1818,  executed  his  promissory  note  to 
Pannell  for  $480,  payable  in  six  months  from  its  date,  whereby  he 
became  indebted  to  him  in  that  amount ;  which,  though  frequently 
requested,  he  had  in  his  life-time  always  refused  to  pay,  nor  hath 
the  defendant,  his  administrator,  since  his  death,  paid  the  same,  or 


(a)  See  Rev.  Code,  Art.  50,  sec.  176;  State  vs.  Jones,  8  Md.  88. 

(b)  Cited  in  Brown  vs.  Murdoch,  16  Md.  581;  State  vs.  Dittman,  57  Md.  497. 

(c)  Relied  on  in  Scott  vs.  State,  2  Md.  202. 
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any  part  thereof  to  the  plaintiff,  though  often  requested  so  to  do. 
That  after  the  death  of  the  said  Wm.  H.  Dorsey,  and  after  the  mak- 
ing of  the  writing  obligatory  aforesaid,  by  the  said  defendant,  the 
plaintiff  sned  forth  the  writ  of  the  State  of  Maryland,  of  capias  ad 
respondendum^  out  of  the  County  Court  of  Montgomery  County,  on  the 
26th  October,  1829,  against  the  said  defendant,  administrator  of  the 
said  Wm.  H.  Dorsey,  deceased,  whereby  the  sheriff  of  said  county 
was  commanded  to  take  into  his  custody  the  body  of  the  said  defend- 
ant, administrator  as  aforesaid,  if  to  be  found  in  his  bailiwick,  &c. 
(recitiog  the  writ.)  That  at  the  rethrn  day  of  said  writ,  the  sheriff 
of  said  county  returned,  that  the  defendant,  administrator  as  afore- 
said, was  not  to  be  found  in  his  bailiwick.  And  so  the  plaintiff  says, 
that  the  defendant,  as  administrator  as  aforesaid,  hath  not  in  all 
respects  discharged  the  duties  of  him  required  by  law,  as  adminis- 
trator as  aforesaid,  &c. 

The  defendant  pleaded,  1.  General  performance.  2.  Non  asmmp- 
HI  3,  That  the  said  defendant  did  not  at  any  time  within  the 
three  years,  next  before  the  day  of  impetratiug  the  original  writ  in 
this  cause,  or  the  day  of  the  impetration  of  the  writ  in  the  declara- 
tion mentioned,  to  which  return  was  made  non  est  inventtts,  under- 
take or  promise,  in  manner  or  form,  as  the  said  State  hath  com- 
plained, and  this  the  said  defendant  is  ready  to  verify. 

Issue  was  joined  on  the  plea  of  non  assumpsit^  and  demurrers,  in 
which  the  defendant  joined,  were  filed  to  the  first  and  third  pleas. 

•'the  County  Court  ruled  the  demurrers  good,  and  refused  ^^^ 
defendant's  prayer  to  amend  the  plea  of  limitations.  *  •  o 

1.  At  the  trial  the  plaintiff  read  in  evidence  to  the  jury  the  follow- 
ing promissory  note,  having  proved  the  hand-writing  of  the  maker. 

"Brookville,  Jan.  22d,  1818. 
W80. — Six  months  after  date  I  promise  to  pay  Edward  Pannell,  or 
order,  four  hundred  and  eighty  dollars,  value  received. 

Wm.  H.  Dobsey." 
The  defendant  objected  to  the  adfuissibility  of  the  same,  under 
the  plaintiff's  declaration,  as  not  corresponding  with  the  note  therein 
described.  But  the  Court,  [Dorsey,  C.  J.,  Kilgoub  and  Wilkin- 
son, A.  J.]  overruled  the  objection,  and  permitted  the  note  to  be 
refid  to  the  jury. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Barle,  Martin, 
and  Abcheb,  JJ. 

V.  H.  Dorsey,  for  the  appellant,  contended,  1.  That  the  decla- 
ration is  defective,  in  not  alleging  that  it  was  for  the  recovery  of  the 
same  money,  for  the  recovery  of  which,  the  original  capias  issued. 
2.  It  is  defective  also,  in  not  averring  that  the  defendant  was  a 
resident  of  Montgomery  County.    3.  There  is  no  evidence  that  the 
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drawer  of  the  note  was  the  defendant'A  intestate.  He  referred  to 
the  Act  of  1720,  oh.  24;  Laidler  vs.  The  State,  2  H.  db  0.  277;  TKe 
State  vs.  Cox,  lb.  382 ;  2  Evans^  Harr.  181. 

QUI,  for  the  appellee.  1.  All  the  proceedings  took  place  in  Mont- 
gomery Goanty,  and  the  legal  inference  consequently  is*  that  Dorsey, 
the  defendant,  resided  in  that  coanty.  Shivers  vs.  Wilson,  5  H.dtJ. 
132.    There  is  nothing  in  the  Act  of  1720  which  makes  an  averment 

^  of  residence  necessary.  It  is  *  sufficient  that  the  writ  be  sued 
*  •  *  out  in  the  county,  where  the  effects  of  the  deceased  are,  and 
the  law  presumes  they  are,  where  administration  was  granted.  The 
third  section  allows  the  whole  subject  to  be  given  in  evidence  with- 
out any  averment ;  and  the  several  facts  required  to  be  proved,  being 
more  particularly  within  the  knowledge  of  the  defendant,  less  cer- 
tainty in  pleading  is  required.  1  Chitty^s  Plead.  177 ;  Iglehart  vs. 
State,  use  of  MacJcubin,  2  G.  i&  J.  235. 

2.  The  record  shows  that  the  debt,  upon  which  the  capias  was  sued 
out,  was  due  from  Dorsey  to  Pannell,  and  no  other  debt  is  shown  to 
exist.  The  debt  now  attempted  to  be  recovered,  could  have  beeu 
recovered  under  the  first  writ.  The  cause  of  action  in  both  cases  is 
the  same  to  a  common  intent.    2  JEvans^  Harris,  183. 

3.  The  proof  that  the  note  was  in  the  hand-writing  of  the  intes- 
tate of  the  appellant,  is  sufficient  evidence  of  identity.  But  this 
point  is  not  raised  by  the  exception. 

Johnson,  in  reply,  cited  Laidler  vs.  The  State,  2  H.  A  G.  277 ;  2 
JEvans^  Harris,  182;  1  Chitty^s  Flead.  228,  308,  315;  King  vs.  Horn. 
Cotcper,  683 ;  Union  Bank  vs.  Eidgely,  1  H.  &  G.  324. 

*  Buchanan,  0.  J.  delivered  the  opinion  of  the  Court. 
470  ipiiig  action  was  brought  on  an  administration  bond  against 
Bichard  H.  Dorsey,  the  appellant,  (who  is  the  administrator  of  Wni. 
B.  Dorsey,)  to  recover  the  amount  of  a  promissory  note,  given  by  the 
intestate,  Willam  H.  Dorsey,  to  Pannell  the  appellee. 

The  appellant  pleaded,  1st,  general  performance  of  the  condition 
of  the  bond ;  2d,  non  assumpsit;  and  3d,  the  Statute  of  Limitations. 

There  were  demurrers  to  the  first  and  third  pleas ;  and  issue  was 
joined  on  the  second,  at  the  trial  of  which,  an  objection  was  made 
by  the  appellant,  to  the  admissibility  of  the  promissory  note,  which 
was  offered  in  evidence — and  the  Court  having  overruled  the  objec- 
tion, and  permitted  it  to  go  to  the  jury,  an  exception  was  taken  to 
the  opinion  of  the  Court. 

The  only  point  raised  in  the  argument  hei*e,,ou  the  bill  of  excep- 
tions, is,  that  there  is  no  evidence  to  show,  that  the  maker  of  the 
note  produced,  was  the  appellant's  intestate.  But  there  is  nothing 
in  the  objection.  The  note  is  signed  by  William  H.  Dorsey,  which 
(in  the  language  of  the  statement,)  was  pro\^d  t^  be  ^^the  hand- 
writing of  the  maker."  If  there  was  any  other  Wm.  H.  Dorsey, 
than  the  appellant's  intestate,  the  appellant  should  have  shown  it; 
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bat  that  not  appearing,  proof  that  it  was  in  the  hand-writing  of 
Wm.  H.  Dorsey,  was  sufficient  to  show  that  the  maker  was  the 
appellant's  intestate.  Looking  however  to  the  bill  of  exceptions, 
that  woald  not  seem  to  have  been  the  point  of  objection  below,  but 
it  appears  to  have  been,  that  the  note  offered  in  evidence  did  not 
correspond  with  the  note  described  in  the  declaration,  which  i^ests 
upon  no  better  foundation. 

The  demnrrers  to  the  1st  and  2d  pleas,  were  both  sustained  by 
the  Goort,  and   it  is  conceded,  properly  sustained ;   but   however 
defective  these  pleas  may  be,  *  as  the  demurrers,  according  to  ^  ^^ 
the  established  rule,  carry  us  up  to  the  first  fault,  we  are  *■  ■ 
drireo  to  look  into  the  declaration,  to  see  if  there  is  a  sufficient 
cause  of  action  stated,  to  entitle  the  appellee  to  recover;  or  enough 
stated  to  have  entitled  him  to  sue  the  administration  bond.    What- 
ever is  necessary  to  give  a  plaintiff  a  right  to  sue,  must  be  averred 
in  the  declaration,  and  it  is  not  sufficient  to  show  it  in  evidence 
alone,  as  the  recovery  must  always  be  upon  the  case  made  in  the 
pleadings.     By  the  Act  of  1720,  ch.  24,  sec.  2,  it  is  provided,  ^Hhat 
it  shall  not  be  lawful  for  any  creditor  or  creditors,  to  prosecute  any 
administration,  or  testamentary  bond,  for  any  debt  or  damages, 
dae  Irom,  or  recovered  against  any  testator,  or  intestate,  or  their 
effects,  before  a  non  est  inventus  on  a  capias  ad  respondendum^  be 
returned  against  the  ex^^utor,  or  administrator,  or  a  fieri  f<icias 
retamed  nulla  bona^  by  the  sheriff  of  the  county  where  such  execu- 
tor or  administrator  lives,  or  where  the  effects  of  such  deceased 
lie,  or  such  other  apparent  insolvency,  or  insufficiency  of  the  per- 
son, or  effects  of  such  executor,  or  administrator,  as  shall,  in  the 
jadgment  of  the  Provincial  Court  that  hears  the  cause,  render 
SQch  creditors  remediless  by  any  other  reasonable  means,  save  that 
of  suing  such  bonds." 

Thus  then,  before  a  creditor  can  be  entitled  to  institute  a  suit  upon 
a  testamentary,  or  administration  bond,  for  the  recovery  of  any  debt 
or  damages,  due  from,  or  recovered  against  any  testator,  or  intestate, 
or  his  effects,  there  must  be  a  return  of  non  est  inventus  on  a  capias 
ad  respondendum,  against  the  executor  or  administrator,  by  the 
sheriff  of  the  county  in  which  such  executor  or  administrator  lives ; 
or  a  return  of  nulla  bona,  on  a  fieri  facias,  by  the  sheriff'  of  the 
county  in  which  the  effects  of  the  testator  or  intestate  lie,  or  other 
apparent  insolvency,  &c.    And  as,  to  entitle  a  creditor  to  bring  suit 
on  a  testamentary  or  administration  bond  one  or  the  other  of  the  re- 
quisites must  have  occurred  beibre  the  bringing  of  the  suit,  it  is  in- 
cumbent on  the  i)Iaintiff  to  aver  it  in  his  declaration,  otherwise,  he 
does  •  not  show  that,  which  is  a  pre-requisite  to  his  title  to    mp^^ 
sue,  and  without  which  he  cannot  be  rectus  in  curia.    It  is   "*•" 
just  as  necessary  as  an  averment  of  performance  of  a  condition  pre- 
cedent is  in  a  declaration  in  an  action  of  covenant. 
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A  plaintiff  must  in  his  declaration  show  himself  entitled  to  sae  by 
showing  that  which  alone  gives  the  right,  otherwise  he  does  not 
show  himself  entitled  to  recover. 

In  this  case  there  is  no  averment  of  the  insolvency,  &c.  of  the  ap- 
pellant, the  administrator  of  Wm.  H.  Dorsey ;  no  averment  of  a  re- 
tam  of  nulla  bona  on  a  fieri  facias,  by  the  sheriff  of  the  county  in 
which  the  effects  of  ^the  intestate  lie,  nor  is  there  the  averment  of 
the  return  of  a  non  ent  inventun,  on  a  capiat  ad  respondendum,  against 
the  administrator  of  the  intestate,  Wra.  H.  Dorsey,  by  the  sheriff  of 
the  county  in  which  the  administrator  lived.  There  is  indeed  a 
statement  of  a  return  of  non  eat  inventus  on  a  capias  ad  respondendum 
against  the  appellant,  the  administrator  of  Wm.  H.  Dorsey,  by  tbe 
sheriff  of  Montgomery  County,  before  the  institution  of  this  suit; 
but  it  is  not  stated  that  the  administrator  lived  in  Montgomery 
County.  And  for  anything  alleged  in  the  declaration,  he  might 
both  at  the  time  of  suing  out,  and  of  the  return  of  the  capiM  ad  re- 
spondend'em,  have  been  living  in  any  other  county  in  the  State,  or 
anywhere  else.  Nor  is  the  debt  which  this  suit  was  brought  to  re- 
cover alleged  to  be  the  same  debt  for  which  the  capias  ad  responden- 
dum stated  in  the  declaration  was  sued  out.  And  neither  of  the 
pre-requisites  of  the  Act  of  Assembly  being  averred,  the  appellee 
has  not  made  such  a  case  in  his  declaration  as  entitles  him  to  re- 
cover, no  matter  what  the  facts  may  be. 

This  question  upon  the  construction  of  the  Act  of  1720,  eh.  24.  is 
not  now  for  the  first  time  brought  before  this  Court.  In  Laidlerg 
Adm^r  vs.  State^  use  of  HaickinSj  2  H,  &  O.  277,  it  was  decided  that 
in  a  suit  b}^  a  creditor  upon  a  testamentary  bond,  the  proceedings 
should  disclose  a  compliance  with  that  Act. 

Judgment  reversed^  and  procedendo  awarded. 


479   •Maey  B.  Brown  and  William  Brown  vs,  Wallace 

AND  Mitchell. — December,  1H32. 

A  decree  directed  a  trustee  appointed  by  the  Court  "'  to  sell  such  part  of  the 
property  in  the  proceedings  mentioned,  as  may  be  sufficient  to  pay  the 
sum  due  from  W.  M.,  to  the  heirs  of  J.  M.'^  The  decree  contained  the 
usual  instructions  as  to  the  course  and  manner  of  the  trustee  *s  proceed- 
ings. The  trustee  divided  the  property  into  lots:  and  after  having  ef- 
fected sales  to  the  amount  of  the  sum  due  as  aforesaid,  he  exhibited  an 
authority  from  such  of  the  defendants  in  the  cause  as  were  of  full  age. 
which  stated,  ''  we  do  hereby  authorize  and  request  the  said  W..  trustee 
aforesaid,  to  sell  the  whole  of  the  property  mentioned  in  the  said  pro- 
ceedings, on  the  same  terms  as  is  mentioned  in  the  said  decree,  and 
authorize  and  request  the  Chancellor  to  ratify  and  confirm  such  sale 
when  made  by  said  trustee;^'  and  then  proceeded  to  make  further  sales 
at  the  same  time  and  place.  These  facts  were  fully  reported  to  the 
Chancellor,  who  ratified  the  sale.    The  purchaser  of  a  lot,  sold  after  the 
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production  of  the  aforesaid  authority,  gave  his  bond  to  W.,  as  trustee, 
and  took  from  him  a  receipt  for  the  bond  and  an  agreement  to  make  a 
conveyance  upon  its  payment,  signed  by  W.,  as  trustee.  Hdd^  That  the 
entire  sale  was  effected  by  W.  in  his  character  of  trustee. 

Whether  a  sale,  made  under  the  circumstances  above  mentioned,  is  voidable 
on  account  of  the  trustee  having  exceeded  his  authority,  and  whether  he 
sold  as  trustee,  are  not  questions  open  to  investigation,  after  his  report, 
folly  disclosing  the  facts,  had  been  finally  ratified,  and  no  appeal  taken. 
Tliese  were  questions  necessarily  brought  to  the  Chancellor's  attention 
by  the  report:  and  his  final  ratification  was  conclusive  upon  the  pur- 
chaser. 

Where  a  trustee  of  the  Court,  at  the  time  of  sale,  expressly  declared  he  only 
sold  the  estate,  right,  and  interest,  which  the  parties  to  the  decree  had  in 
certain  land,  and  if  they  had  no  right  he  sold  none,  there  can  be  no  pre- 
tence of  warranty;  nor  is  it  necessary  in  such  a  case,  to  determine 
whether  the  doctrine  of  caveat  emptor  applies  to  trustees^  sales  in  this 
State,  (a) 

At  a  trustee ^s  sale  a  certain  lot  was  represented  as  containing  148  acres,  for 
which  the  purchaser  bid  $2d  per  acre.  This  is  a  sale  by  the  acre,  and  the 
purchaser  applying  to  the  Court  within  a  reasonable  time,  would  be 
allowed  for  a  deficiency  in  the  number  of  acres.  Where  the  sale  was 
made  in  1813,  the  purchaser  gave  his  bond,  took  possession,  and  used  the 
property,  and  made  no  complaint  about  deficiency  until  1818,  he  was 
held  to  have  forfeited  all  claim  to  an  allowance,  (h) 

The  proceedings  of  a  trustee  for  the  sale  of  real  estate,  acting  under  the  ap- 
pointment and  orders  of  the  Court  of  Chancery,  cannot  be  investigated 
by  a  bill,  filed  on  the  equity  side  of  the  County  Courts.  The  relief  due 
to  a  party  injured  by  such  a  trustee,  may  be  obtained  upon  application 
to  the  Court  of  Chancery,  under  whose  exclusive  control  the  trustee 
acts,  and  *  the  County  Courts,  though  Courts  of  concurrent  juris-  ^jq^ 
diction  in  equity  matters,  have  no  jurisdiction  in  such  a  case.  *~" 
The  Court  of  Chancery  cannot  interfere  by  an  original  bill,  where  the 
trustee  acts  under  the  orders  of  the  County  Court,  (c) 

It  is  a  general  rule  as  to  sales  under  decrees  of  Chancery,  that  the  purchaser 
always  pays  interest  according  to  the  terms  of  the  decree  from  the  day 
of  sale,  whether  he  gets  possession  or  not.  His  getting  possession  is  not 
a  condition  precedent  to  the  payment  of  either  principal  or  interest  of  the 
purchase  money.  The  purchaser  is  presumed  to  regulate  his  bidding 
with  a  view  to  the  known  powers  and  rules  of  the  Court,  as  to  delivering 
possession.  Per  Bland,  Chancellor. 

A  purchaser  at  such  sale,  who  does  not  give  his  bond  for  the  purchase  money, 
nor  otherwise  comply  with  the  terms  of  sale,  for  several  months  after 
the  sale,  and  did  not  receive  possession  until  he  complied,  must  still  pay 
the  interest  from  the  day  of  sale.    lb. 


(a)  Cited  in  Farmers  Bank  vs.  Martin,  7  Md.  345.  The  rule  of  caveat  emptor 
applies  to  all  sales  by  trustees  acting  under  decrees  of  Courts  of  equity, 
Slothower  vs.  Gordon,  23  Md.  1. 

(6)  Cited  in  Marburg  vs.  Stonestreet,  1  Md.  155.  See  Andersoji  vs.  Foiilke. 
2H.  &G.  255,  note  (6). 

(c)  Cited  in  Snyder  vs.  Snyder^  1  Md.  Ch.  296;  Brooks  vs.  Delaplaine,  Ibid. 
368:  Winn  vs.  Albert,  2  Md.  Ch.  54;  Withers  vs.  Denmead,  22  Md.  145. 
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A  party  to  a  suit  after  the  Court  had  decreed  his  land  to  be  sold,  cannot  de- 
feat the  sale,  or  give  a  purchaser  under  the  decree  a  right  to  object  to  his 
purchase,  by  making  a  conveyance  to  another  person.    lb. 

Where  a  trustee  acting  under  a  decree  to  sell  as  much  property  as  may  be 
necessary  to  discharge  debts,  due  from  A.  to  B. ,  sells  more  than  is  actu- 
ally necessary,  a  purchaser  cannot  be  allowed  to  object  to  the  sals  on 
that  account.    76. 

In  Maryland,  the  rule  of  caveat  emptor  applies  to  all  judicial  sales.  Chancery 
in  no  case  undertakes  to  sell  anything  more  than  the  title  of  the  parties 
to  the  suit,  and  it  allows  of  no  inquiry  into  the  title  at  the  instance  of  the 
purchaser,  or  any  one  else.    J6. 

A  purchaser  at  a  Chancery  sale  is  not  answerable  for  any  disposition  which 
the  Court  may  make  of  the  purchase  money.    J&. 

Appeal  from  the  Court  oi'  Chancerv.  The  facts  of  this  case  are 
fully  set  forth  in  the  opinion  of  the  Chancellor,  and  of  the  Judge  by 
whom  the  opinion  of  this  Court  was  delivered. 

Bland,  C.  (March  Term,  1830.)  It  appeai*s  that  the  late  James 
Mitchell  died  intestate,  and  seized  of  sundry  parcels  of  land,  which 
descended  to  his  six  children,  Martin,  Kent,  Bennet,  Harriet,  James 
and  Aquila.  That  they  instituted  proceedings  in  Harford  County 
Court  to  have  a  partition  made  of  these  lands,  and  the  estate  having 
been  found  incapable  of  division  William  Mitchell,  since  deceased, 
/tfii  ^^  ^^^™  Martin  had  sold  his  *  interest,  in  right  of  Martin, 
^^^  elected  to  take  the  whole  at  the  valuation.  And  the  valua- 
tion not  having  been  paid,  James  Mitchell  and  Aquilla  Mitchell,  two 
of  the  heirs  of  the  late  James,  on  the  23d  May,  1811,  filed  their  bill 
here,  making  all  the  heirs,  and  the  administrator  of  the  late  William 
Mitchell,  defendants.  This  bill  brought  no  other  parties  before  the 
Court.  The  plaintiffs,  upon  the  ground  of  their  legal  lien,  under  the 
Act  of  1786,  ch.  45,  sec.  9,  prayed  to  have  the  land  so  held  by  the 
heirs  of  the  late  William  sold  to  satisfy  the  amount  of  the  valuation 
then  due.  The  defendants  answered,  and  on  the  10th  March,  1812, 
it  was  decreed  that  ^'  such  part  of  the  property  in  the  proceedings 
mentioned  be  sold  as  may  be  sufiQcient  to  pay  the  sum  due  from 
William  Mitchell  to  the  heirs  of  James  Mitchell."  That  James 
Wallace  be  appointed  trustee  to  make  the  sale ;  and  after  proceed- 
ing in  the  nsual  form,  the  decree  concludes  in  these  words,  ^<  pro- 
vided that  the  said  trustee  shall  in  the  first  place  sell  the  part  of  the 
estate,  clear  of  and  excluding  the  fishery  called  Cooley's  Fishery, 
mentioned  in  the  answer  of  Parker  Mitchell,  until  the  further  order 
or  decree  of  the  Court  in  the  premises.'' 

The  trustee  under  this  decree  made  a  full  and  particular  report  as 
to  the  manner  in  which  he  had  made  the  sale;  among  other  things 
he  says,  that  he  had  ^^  caused  said  property  to  be  laid  off*  in  lots,  and 
sold  as  follows,  to  wit :  lots  Nos.  J ,  2,  3,  4  and  5,  containing  ten 
acres  each,  and  lot  No.  6,  containing  six  acres,  the  said  six  lots  being 
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the  whole  of  the  tract  called  Convenience,"  &c.  &c.  ^^  Lot  No.  11, 
part  of  a  tract  called  Bupnlta,  and  known  by  the  name  of  Gover's 
Bopalta,  beginning  for  the  same  at  the  second  boundary  of  the 
whole  tract  of  land  called  Bapulta,  and  running  thence  S.  58  deg.  W. 
320  per.  thence  S.  16^,  E.  42  per.  to  the  road  leading  from  Mrs.  Den- 
nison's  to  Havre  de  Grace,  then  binding  on  northwest  side  of  said 
road,  &c.  &c.  &c.  until  it  intersects  the  N.  by  W.  line  of  Bapulta; 
then  binding  on  the  said  line  to  the  beginning,  and  laid  out  for  one 
hnndred  and  forty -three  acres,''  &c.  &c.  That  *  having  failed  ^^^ 
to  sell  on  the  13th  April,  the  first  appointed  day,  he  post-  4^*^ 
poned  the  sale. 

It  appears,  that  on  the  29th  April,  1812,  the  heirs  of  the  late  Wil- 
liam Mitchell,  two  of  whom,  Edward  and  Ann,  are  stated  by  the  bill 
to  be  minors,  and  answered  as  such  accordingly,  by  an  instrument 
of  writing  purporting  to  have  been  signed  by  each  one  of  them,  ex- 
cept Ann  Mitchell,  say  that  ^^  we  do  hereby  authorize  and  request 
the  said  James  Wallace,  trustee  aforesaid,  to  sell  the  whole  of  the 
property  mentioned  in  the  said  proceedings  on  the  same  terms  as  is 
meDtioned  in  said  decree,  and  we  do  hereby  further  authorize  and 
request  t|;ie  honorable  the  Chancellor  of  Maryland  to  ratify  and  con- 
firm the  said  sale,  when  so  as  aforesaid  made  by  the  said  trustee. 

The  trustee  in  his  report  then  goes  on  to  state,  that  on  the  7th 
May,  1812,  the  day  to  which  the  sale  had  been  postponed  by  him,  he 
sold  the  several  lots  in  succession,  as  numbered  from  one  to  eleven. 
He  sa3'8  that  he  ^^  then  offered  for  sale  lot  Ko.  11,  and  Freeborn 
Brown  became  the  highest  bidder,  and  purchaser  thereof,  by  bidding 
therefor  $23  per  acre,  amounting  in  the  whole  to  the  sum  of  93,289, 
and  the  said  Freeborn  Brown  now  refuses  to  give  bond  for  the  pay- 
ment of  the  purchase  money.''  The  said  trustee  further  states,  ^^  that 
all  the  heirs  of  William  Mitchell,  and  those  with  whom  they  have 

intermarried,  except Mitchell,  who  is  a  minor,  having  expressed 

a  great  desire  that  the  whole  of  the  property  mentioned  in  the  pro- 
ceedings of  their  suit  with  the  heirs  of  James  Mitchell,  except  their 
interest  in  Cooley's  Fishery,  should  be  sold  under  the  decree  afore- 
said; and  the  trustee  foreseeing  no  inconvenience  that  could  result, 
either  to  the  heirs  of  William  Mitchell,  or  the  purchaser  or  pur- 
chasers of  said  property,  in  case  the  whole  of  the  sales  should  not  be 
ratified,  did  sell  the  whole  of  said  property  in  the  manner  hereinbe- 
fore stated."  These  sales  of  this  property,  after  the  usual  notice  by 
publication,  were  finally  ratified  and  confirmed  by  au  order  passed 
on  the  15th  July,  1813.  Some  time  after  the  trustee  •had  -^^ 
thus  made  his  report  of  the  sales,  Freeborn  Brown  gave  his  *®** 
bond,  with  William  Brown  as  his  surety  for  the  payment  of  the  pur- 
chase money;  and  Freeborn  Brown  was  soon  after  put  into  the 
actual  possession  of  lot  No.  11,  as  the  purchaser  thereof,  by  the 
trustee. 
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As  illustrative  of  the  nature  and  terms  of  this  contract  made 
between  the  Oourt  and  Freeborn  Brown,  as  reported  by  the  trastee, 
it  is  worthy  of  remark,  that  it  appears  from  the  proceedings,  that 
after  lots  Nos.  1,  2,  and  3,  had  been  sold,  lots  Nos.  3,  5,  and  6  were 
sold  to  William  Cole,  as  parcels  of  the  tract  called  Convenience. 
That  some  time  after'the  sales  had  been  ratified.  Cole,  by  his  peti- 
tion, stated  that  he  had  purchased  by  the  acre.  That  Hughes,  the 
purchaser  of  lots  Nos.  1,  2,  and  3,  claimed  a  part  of  that  which  Cole 
had  purchased.  That  it  had  been  distinctly  understood,  at  the  time 
of  the  sale,  between  the  trustee  and  the  bidders,  that  a  deduction 
should  be  made  for  deficiency ;  that  he  had  given  bond  for  the  pur- 
chase money  of  the  lot,  supposing  the  tract  to  contain  fifty-six  acres ; 
that  it  had  since  been  found  that  Hughes'  lots  took  away  two  acres 
from  Cole's ;  and  that  he.  Cole,  being  the  last  purchaser,  the  defi- 
ciency all  fell  on  him,  the  other  purchaser  having  his  lots  first  laid 
off,  and  he.  Cole,  having  only  agreed  to  take  the  residue.  Prayer, 
that  a  deduction  on  account  of  this  deficiency,  at  t\^e  rate  per  acre  at 
which  the  purchase  was  made.  Upon  this  petition  the  trustee  certi- 
fied, that  at  the  sale  it  had  been  suggested,  that  the  tract  called  Con- 
venience did  not  contain  fifty-six  acres ;  and  therefore  ^e  had  de- 
clared to  the  bidders,  and  persons  present,  that  if  that  tract  should 
be  found  so  deficient,  a  deduction  should  be  made  from  the  last  sold 
lot  of  that  tract;  and  that  so,  the  facts  stated  by  Cole  were  correct 
Upon  which  it  was  ordered,  on  the  22d  February,  1814,  that  a  deduc- 
tion be  made  as  prayed. 

The  auditor,  in  a  report  bearing  date  on  the  17th  June,  1814, 
among  other  things  states,  that  the  late  William  Mitchell  was  repre- 
sented in  the  pleadings  as  a  purchaser  from  Martin  Mitchell,  and 
also  of  one-half  of  Bennet  Mitchell's  *  share ;  and  that  Parker 
484:  Mitchell,  a  defendant,  was  the  purchaser  of  the  other  half  of 
Bennet  Mitchell's  portion,  and  the  whole  of  Kent  Mitchell's  share, 
but  that  there  was  no  proof  of  the  purchase  money  having  been  paid 
for  those  shares.  That  Martin,  Bennet,  and  Kent,  three  of  the  six 
heirs  of  the  late  James  Mitchell,  whose  interest  seems  to  be  thus 
materially  affected  by  these  proceedings,  had  not  been  made  parties 
to  the  suit,  and  he  therefore  ^^  submits  tp  the  Chancellor,  whether 
they  ought  not  in  some  shape  to  have  notice  of  the  complainants'  appli- 
cation, and  the  allegations  of  the  defendants."  Upon  which,  on  the 
22d  July,  1815,  it  was  ^'  ordered,  that  the  claims  against  the  said 
estate,  (of  the  late  William  Mitchell,)  which  are  now  or  may  be  exhib- 
ited, be  decided  on  during  the  sitting  of  the  ensuing  July  Term,  on 
application."  And  this  order  was  directed  to  be  published,  and  was 
published  accordingly.  After  which  the  auditor,  on  the  27th  Febra- 
ary,  1816,  made  a  statement  of  the  distribution  of  the  proceeds  of 
sale,  in  which  he  has,  as  he  had  before  reported,  considered  the  late 
William  Mitchell,  and  the  defendant,  Parker  Mit<;hell,  a«  the  assignees 
of  Martin,  Bennet,  and  Kent;  and  after  having  awarded  to  each  of 
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the  other  heirs  of  the  late  James  Mitchell  one-sixth  of  the  valaation 
has  distributed  the  balance  of  the  proceeds  in  equal  portions,  among 
the  heirs  of  the  late  William  Mitchell.  Upon  which,  on  the  29th 
February,  1816,  the  Chancellor  said,  <<  notice  having  been  given  as 
directed  by  the  order  of  22d  June,  1815,  and  no  application  having 
been  made  in  support  of  the  objections  suggested  in  the  first  repoit, 
aod  the  auditor  having  appropriated  the  proceeds  by  the  within  state- 
ment and  report,  the  same  are  confirmed,  and  the  proceeds  are  directed 
to  be  applied  accordingly,  with  interest  on  the  commission  and 
dividends,  in  proportion  as  it  has  been,  or  may  be  received. 

The  bond  given  by  Freeborn  Brown  for  the  purchase  money  hav- 
ing become  due,  and  not  having  been  fully  paid,  was  put  in  suit  by 
the  trustee,  James  Wallace,  in  Harford  County  Court,  and  judgment 
obtained  on  it  against  Freeborn  •  Brown,  and  his  surety  Wil-    -  ^- 
liam  Brown.     From  which  an  appeal  was  taken,  and  the  judg-  ^^^ 
ment  was  affirmed  in  June,  1817 ;  and  on  the  18th  January,  1818, 
Freeborn  Brown,  as  he  alleges,  paid  a  part  of  the  debt.    After  which 
Freeborn  Brown  and  William  Brown,  on  the  8th  May,  1818,  filed 
their  bill  in  Harford  County  Court  against  the  trustee  of  this  Court, 
James  Wallace  alone,  by  which  they  prayed  for,  and  obtained  an 
injanction.     On  the  17th  August,  1824,  they  filed  their  supplemental 
bill.    On  the  20th  of  the  same  mouth,  Kent  Mitchell  was  allowed  to 
come  in  as  a  defendant.    After  which,  on  the  oth  March,  1825,  Free- 
bom  Brown  and  William  Brown  filed  another  bill  in  Harford  County 
Court,  against  this  Court's  trustee,  James  Wallace  alone.    All  these 
bills  were  answered,  and  the  motion  to  dissolvid  the  injunction  was 
overruled.    On  the  13th  March,  1826,  Freeborn  Brown's  death  was 
suggested,  and  Mary  B.  Brown,  his  executrix  and  devisee,  was  ad- 
mitted as  a  plaintiff  in  his  stead.    After  which  these  cases  were 
removed  to  this  Court,  and  the  proceedings  all  filed  here,  on  the  8th 
May,  1827. 

The  parties  having  agreed  that  the  two  cases  should  be  heard  to- 
gether and  consolidated,  and  there  being  a  convenience  in  having 
them  so  associated ;  and  as  it  may  prevent  confusion,  and  save  repeti- 
tion, I  shall  therefore  treat  them  as  one  suit;  and  that  noeqnity,  nor 
any  real  ground  or  relief  may  be  lost  to  the  purchaser,  I  shall  con- 
sider all  that  is  alleged  in  these  several  bills,  as  if  it  had  been  regu- 
larly introduced  into  the  original  case  here  by  a  petition,  in  which 
every  thing  stated  in  those  bills  had  been  fully  set  forth.  And  I 
shall  then  consider  whether  these  bills,  filed  in  a  Court  of  concurrent 
jurisdiction,  ought  not  to  be  dismissed,  even  supposing  they  had  pre- 
sented a  fit  subject  for  equitable  relief,  because  of  their  being  incom- 
patible with  the  proceedings  of  this  Court. 

The  first  position  assumed  by  the  purchaser  is,  that  lie  did  not  ob- 
tain |)ossession  until  several  months  after  the  day  of  sale ;  and  there- 
fore, so  much  of  the  judgment  against  •  him,  as  e:ives  interest  ^^^ 
from  that  time,  is  against  equity,  and  ought  not  to  be  allowed.   ^^^ 
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It  is  H  general  rale,  as  to  sales  under  decrees  of  this  Court,  that 
the  purchaser  always  pays  interest  according  to  the  terms  of  the 
decree,  from  the  day  of  sale,  whether  he  gets  possession  or  not.  His 
getting  possession  is  in  no  case  allowed  to  be  a  condition  precedent, 
to  the  payment  of  either  principal  or  interest  of  the  pnrchase  money. 
The  purchaser  is  presumed  to  regulate  his  bidding,  with  a  view  to 
the  known  powers  and  rules  of  the  Court,  as  to  delivering  possession. 
There  is,  therefore,  nothing  in  this  objection,  even  supposing  this 
purchaser  himself  to  have  been  in  no  default ;  and  by  promptly  giv- 
ing his  bond,  to  have  clothed  himself  with  an  equity  to  demand  a 
delivery  of  possession  immediately  after  the  sale  had  been  finally 
ratified.  But  looking  to  his  evasion  or  negligence,  this  objection 
comes  with  an  ill  grace  from  him.     Tyson  vs.  HoUingsworthj  1808. 

The  next  position  assumed  by  this  purchaser  is,  that  because  the 
heirs  of  the  late  William  Mitchell  have,  since  he  bought,  sold  a  part 
of  the  same  laud  he  purchased,  to  Carvell  and  Charles  Cooley,  by  a 
deed  dated  on  the  14th  September,  1815,  that  therefore  he  should 
not  be  compelled  to  pay  the  pnrchase  money. 

Of  this  however  there  is  no  clear  proof,  but  suppose  the  fact  to  be 
so,  it  would  be  strange  indeed  if  any  party  to  a  suit,  after  the  Court 
had  decreed  his  lands  to  be  sold,  should  be  able  to  defeat  the  sale,  or 
could  afford  to  the  purchaser  a  sufficient  reason  for  not  paying  the 
purchase  money,  by  merely  making  a  conveyance  of  the  land  to  some 
third  person,  so  as  to  give  such  third  person  a  pretext  of  title, 
on  which  to  bring  suit  against  the  purchaser  from  the  Court.  It  is 
clear,  that  the  whole  title  of  the  heirs  of  the  late  William  Mitchell 
to  the  lands  embraced  by  the  deed  of  the  14th  September,  1815,  was 
sold  by  the  trustee ;  or  that  it  was  not.  If  it  was  sold,  then  the  sub- 
sequent purchaser  from  those  heirs,  can  have  no  title ;  and  the  titie 
of  the  purchaser,  under  this  Court's  decree,  cannot  in  this  respect  be 
*  impeached.  If  on  the  other  hand,  their  title  to  the  lands 
"•^  •  described  in  that  deed  was  not  sold  by  the  trustee  to  Freeborn 
Brown,  then  he  has  nothing  to  complain  of,  and  the  whole  affair  is  en- 
tirely foreign  to  the  matter  now  under  consideration.  This  objec- 
tion is  therefore  utterly  groundless. 

Another  point  upon  which  this  purchaser  rests  is,  that  he  boaght 
by  the  acre,  and  that  the  trustee  represented  the  tract  which  he, 
Brown,  bought,  called  Cover's  Bupulta,  as  containing  one  hundred 
and  forty-three  acres,  when  in  truth  it  did  not  contain  quite  one  ban- 
dred  and  twenty-seven  acres ;  and  therefore,  that  he  ought  to  hare 
a  deduction  to  the  amount  of  this  deficiency.  It  is  not  alleged  that 
the  deficiency  is  in  that  part  of  the  lot,  which  was  the  inducement 
to  the  purchase,  or  that  it  is  of  such  a  nature  ps  materially  to  vary 
the  contract.  It  is  merely  a  claim  for  an  allowance  on  account  of 
short  measure ;  as  if  by  the  terms  of  a  contract,  a  measurement  was 
absolutely  necessary  to  reduce  it  to  certainty,  and  to  ascertain  the 
amount  of  the  purchase  money  to  be  paid. 
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The  i)08ition  here  taken  rests  upon  an  assumption  of  fact,  that 
the  land  was  sold  only  by  the  acre;'  or  in  lots  of  an  indefinite  size, 
at  twenty-three  dollars  an  acre.    But  according  to  the  trustee's  re- 
port, such  was  not  the  fact;  and  there  is  no  satisfactory  proof  that 
it  waj)  sold  in  any  other  manner,  than  as  there  stated.    In  the  ab- 
sence of  all  proof  of  mistake,  misrepresentation,  or  fraud,  the  rati- 
fied report  of  the  trustee  is  the  only  evidence  of  the  contract  by 
which  the  Court  can  M(m  itself  to  be  governed ;  and  unless  it  be  so 
impeached,  it  must  be  considered  as  conclusive  upon  the  subject.    It 
is  stated  by  the  trustee,  that  he  caused  the  lands  to  be  laid  off  in 
several  distinct  pai*cels,  described  by  metes  and  bounds,  and  number 
of  acres;  and  that  he  sold  them  in  that  manner;  each  parcel  as.  a 
separate  body  of  land,  for  an  amount  ascertained  by  the  number  of 
acres,  said  to  be  contained  within  the  specified  metes  and  bounds, 
and  not  by  the  acre  alone;  or  in  lots  Nos.  1,  2,  3,  &c.  of  an  indefinite 
•size,  without  reference  to  boundary,  or  other  more  particu-    -  ^ 
lar  description,  at  so  much  by  the  acre,  so  as  to  render  a   ^^^ 
measoremeut  indispensably  necessary,  to  ascertain  the  amount  of  the 
purchase  money.    Th^t  these  several  parcels  of  land  were  sold  by 
the  tract,  and  Were  distinctly  understood  to  be  sold  in  that  manner 
by  all  the  bidders  present  at  the  sale,  is  clearly  shown  by  the  ex- 
planations in  relation  to  lot  No.  6,  which  was  sold  by  the  acre,  as  a 
residuum  of  the  tract  called  Convenience ;  but  all  the  other  lots,  from 
No.  1  to  No.  11,  were  sold  by  the  tract ;  all  of  them  lying  within  cer- 
tain specified  metes  and  bounds,  made  known  to  the  bidders  at  the 
time  of  sale.    After  thus  describing  one  of  those  lots,  the  number  of 
acres  is  specified,  with  the  usual  reservation,  ''more  or  less,"  and  lot 
No.  11,  after  being  so  described,  is  said  to  have  been  'Maid  out  for 
one  hundred  and  forty-three  acres; "  and  in  each  case  the  purchase 
money  is  summed  up,  and  the  purchaser  is  reported  as  having  agreed 
to  give  a  designated  sum  total.     What  is  meant  in  general  by  the 
phrases,  "  more  or  less,"  or  "laid  out  for  so  much,"  in  conveyances 
of  laud,  in  reference  to  quantity,  seems  to  remain  as  yet  unsettled. 
The  Proprietary  instructions  fixed  it,  as  a  rule  for  the  land  ofllce,  as 
to  grants  from  the  State,  that  they  should  be  allowed  to  cover  no 
more  than  ten  per  cent.;  but  there  has  been  no  rule  established  as  t^ 
other  grants,  or  conveyances.    Land.  H.  A,  253 ;  Townshend  vs.  Stan- 
groom,  6  Ve8.  340 ;  Winch  vs.  Winchester^  1  V.  and  B.  375 ;  1  Pow. 
Gont.  375 ;  Anderson  vs.  Foulke,  2  B.dt  G.  358. 

There  is,  however,  no  direct  and  satisfactory  proof  of  any  defi- 
ciency in  lot  No.  11,  as  described  and  sold.  It  is  not  shown  that  the* 
boundaries  by  which  the  trustee  sold  that  lot,  do  not  embrace  the 
whole  number  of  acres  which  they  were  said  to  contain.  I  am  there- 
fore of  opinion,  that  this  purchaser  has  failed  to  sustain  this  claim, 
for  an  allowance  for  deficiency ;  in  the  first  place,  because  the  land 
was  8old  to  him  by  the  tract,  and  not  by  the  acre ;  and  in  the  next 
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place,  because,  in  point  of  fact,  he  has  thereon  no  deficiency  within 
the  designated  boundaries. 

^  •  This  purchaser,  Freeborn  Brown,  however,  advances  still 
4 oil  further;  he  prays  to  have  the  whole  sale  rescinded,  and  to 
have  so  much  of  the  purchaise  money  as  he  had  paid,  returned  to  him; 
and  this  he  asks  upon  two  grounds — first,  that  although  the  decree 
of  the  10th  of  March,  1812,  restrained  the  sale,  to  so  much  only  aa 
should  be  sufficient  to  satisfy  the  claims  therein  mentioned,  yet  the 
trustee  made  sale  of  the  whole  of  the  intert&t  of  the  heirs  of  the  late 
William  Mitchell,  by  virtue  of^  a  pretended  power,  dated  29th  April, 
1812,  from  those  heirs,  to  sell  the  whole,  when  in  truth  several  of 
them  were  minors,  and  incompetent  to  give  any  such  power  to  sell ; 
and  that  the  sale  was  ratified  by  the  Chancellor,  under  a  mistaken 
impression  that  those  heirs  were  of  full  age,  and  able  to  convey :  so 
that  this  lot  No.  11,  was  disposed  of,  which  otherwise  would  not  have 
been  sold. 

The  position  here  assumed,  is  in  direct  opposition  to  the  express 
terms  of  the  decree ;  of  the  trustee's  report;  and  of  the  instrument 
of  the  29th  of  April,  1812.  There  is  nothing  upon  the  face  of  those 
documents,  taken  either  separately  or  together,  by  which  the  posi- 
tion can  be  sustained.  But  Freeborn  Brown  must,  in  this  respect, 
take  upon  himself  one  of  two  characters.  He  must  stand  either  as 
a  purchaser,  under  what  he  calls  the  power  of  the  29th  April,  1812; 
or  as  a  purchaser  under  a  decree  of  this  Court.  He  cannot  blend 
the  two,  and  take  advantage  of  both  at  the  same  time.  If  he  bought 
under  the  power,  then  he  is  a  purchaser  direct  from  the  heirs  of  the 
late  William  Mitchell,  and  this  Court  has  no  jurisdiction  of  the  mat- 
ter in  any  way  whatever,  in  this  case.  Those  heirs  in  that  respect, 
were  not  under  the  control  of  this  Court.  They  were  entirely  free  to 
sell  any  right,  or  interest  of  theirs,  as  they  might  think  fit,  either  in 
pei-son,  or  by  James  Wallace  as  their  attorney.  But  it  is  perfectij 
evident,  that  they  could  not,  by  giving  a  power  of  attorney  to  James 
Wallace  to  sell  for  them,  who  was  also  at  the  same  time  acting  as  the 
agent  or  trustee  of  this  Court,  thereby  mingle  any  of  their  separate 
.  *  interests  with  that  subject,  with  which  the  Court  was  then 

'*«^^  dealing.  They  could  not  thus,  uninvited,  thrust  their  own  in- 
dividual interests  into  a  cause,  which  was  under  the  direction  of  the 
Court  for  the  benefit  of  others,  as  well  as  themselves.  Therefore  in 
this  view  of  the  matter,  the  instrument  of  the  29th  April,  1812,  most 
be  considered  as  entirely  foreign  to  the  matter  under  consideration. 
WeefM  vs.  Brewer^  2  H.  dt  Q.  397. 

If  oq  the  other  hand.  Brown  takes  his  stand  as  a  purchaser  from 
the  Court,  then  on  recurring  to  the  decree,  and  trustee's  report,  it 
will  be  seen,  that  the  decree  covers  the  whole  subject,  and  that  the 
trustee  has  confined  himself  strictly  within  the  limits  of  the  decree. 
The  bill  had  stated,  that  two  of  the  heirs  of  the  late  William  Mitchell 
were  minors,  and  they  had  answered  as  such.    The  trustee  had  again 
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incidentally  reminded  the  Chancellor,  that  one  of  them  at  least  was 
then  a  minor,  in  that  part  of  his  report  where  he  speaks  of  their  de- 
sire  to  have  all  the  land  sold.    After  this  it  seems  strange  to  object 
that  the  Chancellor  had  ratified  the  sale  nnder  a  mistaken  impres- 
sion, that  all  those  heirs  were  of  full  age.    On  the  contrary,  it  is 
manifest  from  beginning  to  end,  the  Chancellor  was  perfectly  aware 
that  he  was  dealing  in  the  property  of  infants.    There  could  have 
been  no  mistake  in  this  particular.    But  it  is  said,  that  the  instru- 
ment of  the  29th  April,  1812,  induced  the  Court  to  sanction  the  sale 
of  the  whole,  which  it  otherwise  would  not  have  done.    But  the  Court 
had  previously  decreed  the  sale  of  the  whole ;  and  no  more  having 
been  sold  than  was  authorized  by  the  decree,  the  ratificaticm  of  the 
sale  certainly  could  not  be  objected  to  on  that  account.    It  has  long 
been  the  course  of  the  Court,  to  ratify  sales  at  once,  with  the  consent 
of  all  concerned ;  and  the  instrument  of  the  29th  April,  ]  812,  in  refer- 
ence to  that  practice,  merely  indicated  that  there  would  be  no  opposi- 
tion to  a  ratification  from  those  parties.   But  it  is  the  daily  habit  of  this 
Conrt,  for  convenience,  to  carry  to  market,  property  which,  in  a  sub- 
seqaent  part  of  the  cause,  perhaps  it  would  have  been  unnecessary 
to  sell.    *  Looking  at  it«  own  powers  of  setting  right  the  in-    m^^ 
terest  of  all  parties  as  among  each  other,  the  Court  often  di-   ^^^ 
rects  real  estate  to  be  sold,  before  it  can  know  the  real  situation  of 
the  personal  estate.    And  even  supposing  it  to  be  true,  that  the  in* 
strument  of  the  29th  April,  1812,  had  an  influence  upon  the  trustee, 
and  the  Chancellor  in  making,  and  in  finally  ratifying  the  sale,  they 
were  certainly  right  in  thus  consulting  the  convenience  of  the  par- 
ties.   And  if  in  truth,  more  had  been  improperly  sold  than  was  abso- 
lutely necessary  to  meet  the  purposes  of  the  suit ;  it  is  clear,  that  a 
purchaser  cannot  be  allowed  to  come  in,  and  object  to  the  sale  on 
that  account.    Lloyd  vs.  Johnes^  9  Ve8,  65  ;  Lutupynch  vs.  Winford. 
2  Bro.  C,  C,  249.    I  am  therefore  of  opinion,  that  the  validity  of  this 
sale  to  Freeborn  Brown,  cannot  be  affected  by  any  thing  that  has 
been  shown  on  this  ground. 

This  purchaser  asks  a  rescission  of  the  sale  in  the  next  place,  upon 
the  ground,  that  suits  have  been  instituted  in  which  it  is  alleged, 
and  appears,  that  neither  the  late  James  Mitchell,  the  ancestor  of 
the  two  plaintiffs,  nor  the  late  William  Mitchell,  the  ancestor  of  the 
defendants,  in  the  decree  under  which  the  land  was  sold,  had  any 
title  to  it ;  and  that  in  one  of  those  suits,  an  action  of  ejectment,  a 
judgment  had  been  rendered  against  the  casual  ejector,  and  Free- 
bom  Brown,  had  been  actually  turned  out  of  possession ;  and  there- 
fore, as  the  Court  cannot  make  to  this  purchaser  a  good  title,  he 
ought  not  to  be  compelled  to  pay  the  purchase  money. 

In  England,  it  seems,  that  when  lands  are  decreed  to  be  sold,  the 
Court,  in  mast  instances,  undertakes  to  sell  a  good  title ;  and  there- 
fore it  is  common  in  such  cases,  to  make  a  reference  to  a  master,  to 
see  whether  a  good  title  can  be  made  or  not,  to  the  purchaser,  who 
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will  not  be  compelled  to  take  a  donbtlul  title.  MarUnc  vs.  Smitk,  2 
P.  WiU.  198 ;  Shaio  vs.  Wright^  3  Ves.  22 ;  Coop.  Rep.  138.  In  Mary- 
land, the  course  has  always  been  different.  Here,  as  to  ail  judicial 
sales,  the  rule  caveat  emptor  applies.  Ridgely  vs.  •  OarireU,  3 
^^^  H.  iSc  McH.  450;  The  Monte  AUegre,  9  Wheat.  644;  Finleywfi. 
Bank  U.  S.  11  Wheat.  307.  The  Court  in  no  case  undertakes  to  sell 
anything  more,  than  the  title  of  the  parties  to  the  suit;  and  conse- 
quently, it  allows  of  no  inquiry  into  the  title,  at  the  instance  of  a 
purchaser,  or  any  one  else.  The  Court  makes  no  warranty,  of  any 
kind,  of  the  title  sold  by  its  trustee,  and  therefore  cannot  listen  to  any 
objections  as  to  defect  of  title,  or  be  involved  in  any  inquiry  into  its 
validity.  The  operation  of  this  general  rule  is,  in  many  respects,  mu- 
tually beneficial ;  for  as  on  the  one  hand,  the  Court,  by  selling  onlj 
the  title  of  the  parties  to  the  suit,  and  giving  no  warranty,  involves 
itself  in  no  expensive,  dilatory,  and  troublesome  inquiries,  into  the 
validity  of  the  title;  so  on  the  other  hand,  the  purchaser  is  not 
answerable  for  any  irregularity  of  the  Court,  nor  for  any  disposition 
which  it  may  make  of  the  purchase  money,  and  has  a  right  to  pre- 
sume, that  the  Court  has  acted  correctly  in  decreeing  a  sale.  But  as 
the  Court  offers,  and  he  takes  no  more  than  the  title  of  the  parties 
to  the  suit,  it  is  his  duty  to  see,  that  all  who  have  an  interest  in  the 
property,  and  whose  rights  ought  to  be  bound  by  the  decree,  have 
i)een  made  parties  to  the  suit  for  that  purpose;  and  have  been  so 
concluded  by  the  decree  under  which  he  buys.  And  it  is  also  neces- 
sary for  the  same  reason,  that  the  Court  sells  only  the  right  of  the 
parties  to  the  suit,  that  the  purchaser  should  ascertain  for  himself, 
whether  (or  not)  the  title  of  those  parties  may  not  be  impeached,  or 
superseded  by  some  other  and  paramount  title.  For  he  has  no  right 
to  call  upon  the  Court  to  protect  him  from  a  title  not  in  issue  in  <th6 
cause,  and  in  no  way  affected  by  the  decree.  2  Belt.  Supp.  to  Yen. 
101 ;  1  Eden^  19 ;  Qifford  vs.  Hoit^  1  Scho.  and  Lef.  386 ;  Bennett  vs. 
Bamill,  2  Scho.  and  Lefr.  677;  Lloyd  vs.  Johnesy  9  Ve^.  65;  Curtis 
and  Price,  12  Ves.  105. 

Here  I  might  stop  and  pronounce  a  final  decree,  that  these  bills  be 
dismissed.  But  as  it  has  been  urged  that  the  Harford  County  Court, 
although  clothed  with  power  in  all  respects  equal,  and  concurrent 
with  this  Court,  had  in  effect,  •  no  jurisdiction  of  this  matter; 
^^^  because  it  was  merely  a  branch  of  a  suit  then  depending  here : 
and  because  the  prosecution  of  these  suits  in  that  Court  thwarted, 
and  was  incompatible,  with  the  regular  progress  of  the  suit  here, 
embracing  the  same  subject. 

It  is  obviously  necessary  for  the  public  good,  that  the  sevenil 
Courts  of  justice  of  our  system,  should  never  allow  themselves  to  be 
brought  in  collision  with  each  other.  And  in  general,  they  are  so 
well  ordered  as  to  all  matters  of  common  law,  that  they  cannot  cross 
each  other  in  any  way  whatever.  Unfortunately  however,  the  sphere 
of  each  one,  having  concurrent  equity  jurisdiction,  has  not  been  so 
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well  described  as  to  prevent  occasional  interferences,  even  where 
there  exists  the  most  decided  intention  in  each,  to  confine  itself 
strictly  within  its  own  orbit. 

Soon  after  I  came  here,  I  was  made  sensible  of  the  necessity  of 

great  care,  and  vigilance,  in  order  to  steer  clear  of  any  collision  with 

my  co-ordinate  neighbors ;  and  yet  have  not  been  able  to  do  so  upon 

all  occasions,  because  of  the  facts  of  the  case  not  having  been  folly 

disclosed  in  the  first  instance.    In  a  case,  where  the  plaintiff  merely 

represented,  that  he  had  become  the  debtor  of  the  defendant  by 

bond,  CD  which  judgment  had  been  obtained  at  law,  withont  giving 

him  all  the  credits  to  which  he  was  equitably  entitled,  I  granted  an 

injanction  to  stay  the  proceedings  at  law.    But  on  its  being  clearly 

8howD  by  the  answer,  that  the  plaintiff  at  law,  was  suing  there  on  a 

bond  he  had  taken  as  trustee,  nuder  a  decree  of  a  County  Court  of 

equity,  I  not  only  dissolved  the  injunction,  but  dismissed,  the  bill 

with  costs,  on  the  ground  that  the  proceedings  on  the  bond,  were 

properly,  a  branch  of  a  suit,  depending  in  another  Court  of  equity^ 

with  whose  movements  this  Court  ought  not  to  intermeddle.     But  on 

another  occasion,  where  I  had  passed  a  decree  for  the  payment  of  a 

mm  of  money,  and  the  party  had  sued  out  a  fieri  fada^^  a  County 

Court  granted  an  injunction  to  stop  the  further  proceedings  upon  the 

fieri  facias.    In  that  case  the  collision  was  palpable  and  direct. 

*  I  determined  however  to  submit ;  and  without  pressing  the    .  ^  . 

conflict,  which  could  have  been  attended  with  no  good  effect,  ^«^^ 

to  leave  the  error  to  be  corrected  by  the  County  Court  itself.    The 

recollection  of  these  circumstances,  has  suggested  the  propriety  of 

explaining  my  views  upon  this  subject,  more  fully   than  might 

otherwise  have  been  considered  necessary. 

It  has  been  thought  by  some,  that  where  any  one  Court  of  compe- 
tent authority  had  in  any  manner  expressed  an  opinion  on  a  subject, 
every  otherCourt  having  no  more  thanaconcurreut  jurisdiction,  was 
thereby  precluded  from  taking  cognizance  of  the  same  matter.  But 
it  is  believed,  that  the  general  rule  is  not  so  entirely  comprehensive. 
It  is  certain  that  a  judgment  or  decree,  upon  any  matter  put  in  issue 
between  the  same  parties,  in  relation  to  the  same  subject,  is  a  com- 
plete bar  to  any  subsequent  suit  for  the  same  matter. 

So  too,  after  a  suit  has  been  instituted,  and  is  then  depending  in 
an.v  Court  of  competent  jurisdiction  in  this  State,  though  it  is  not 
so  with  regard  to  a  suit  in  a  foreign  Court,  no  other  suit  can  be  main- 
tained for  the  same  subject  between  the  same  parties.  Bowne  vs. 
Jay,  9  Johns.  Rep.  221 ;  Walsh  vs.  Burkin^  12  Johns.  Rep.  99.  And 
even  if  the  one  suit  be  brought  in  a  Court  of  common  law,  and  the 
other  in  equity,  to  prevent  so  duplicate  vexation,  the  Court  of  Chan- 
cery will  put  the  plaintiff  to  his  election,  and  compel  him  to  abandon 
the  one  suit  or  the  other.  These  rules  can  only  apply,  where  the 
parties  and  the  subject  are  the  same  in  both  suits ;  but  if  there  be 
any  essential  differences  between  the  two,  either  as  to  parties  or 
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sabjecfc  of  controversy,  as  io  the  cases  under  consideration,  other 
reasons  and  principles  apply. 

It  has  been  said,  that  where  an  injunction  had  been  refused  by  the 
Chancellor,  it  could  not  be  granted  by  a  County  Court,  upon  the 
same  case,  or  the  reverse.  This  opinion  seems  to  be  sufficiently  well 
founded,  if  referred  to  a  case  in  which  the  first  bill  is  actually  de- 

^-  pending  at  the  time,*  when  the  second  application  is  made  to 
^^^  the  co-ordinate  Court ;  or  where,  on  hearing  of  the  parties  or 
by  default,  the  one  Court  has  refused,  or  dissolved  the  injunction 
upon  the  same  case,  in  which  an  injunction  is  asked  for  in  the  other 
Court.  Because  if  all  that  had  been  done  in  the  one  Court,  was  to 
go  for  nothing  in  the  other,  a  party  might  in  every  instance,  aa  a 
matter  of  course,  avail  himself  of  all  the  delay  to  be  had  in  the  one 
Court,  and  then  take  advantage  of  the  identical  same  means  of  pro- 
crastination in  the  other  Court,  after  a  solemn  judgment  had  been 
pronounced  upon  his  case,  without  resorting  to  the  reg^nlar  course  of 
setting  that  judgment  right.    Reynolds  vs.  Fiitj  19  Ves.  138. 

But  an  injunction  is,  in  its  effect.s  and  consequences,  in  many  re- 
spects, analogous  to  a  prohibition.  The  object  of  an  injunction  is  to 
protect  the  citizen  from  harm  by  acting  upon  the  person  complained 
of.  The  same  object  is  in  many  instances  intended  to  be  accom- 
plished by  a  prohibition  which  acts  immediately  upon  the  inferior 
tribunal;  and  jet  the  party  may  apply  to  each  one  of  the  superior 
Courts  in  succession  for  a  prohibition,  and  his  ex  parte  application 
having  been  refused  by  one,  is  of  itself  no  ground  for  its  being  re- 
jected by  any  other  of  them.  Smart  vs.  Wolffs  3  T.  R.  S40;  For. 
Rom.  56.  I  therefore  do  not  see  why,  upon  the  same  principles,  a 
citizen  might  not  be  allowed  to  take  his  chance  by  a  first  ex  parte 
application,  of  obtaining  an  injunction  from  each  one  of  the  Courts 
having  jurisdiction  of  his  case,  in  like  manner  as  he  is  allowed  to 
apply  to  each  one  for  a  prohibition,  without  prejudice,  from  having 
been  refused  by  another  of  them ;  particularly  as  the  Statute  4  Ann, 
ch.  16,  sec.  22,  does  not  require  an  injunction  bill  to  stay  waste,  or 
proceedings  at  law,  to  be  filed  before  the  subpcsna  is  issued. 

Under  our  Grovemment,  the  Federal  Courts  and  the  State  Courts 
have,  in  many  instances,  a  concurrent  jurisdiction;'  and  either  may 
have  cognizance  of  the  case,  either  as  a  Court  of  common  law,  or  of 
equity.  If  the  plaintiff  and  the  defendant  be  citizens  of  different 
States,  the  suit  may  be  *  brought  in  either;  but  if  the  sait 
^^^  be  instituted  in  a  State  Court,  its  proceedings  will  not  be 
staid  by  an  injunction  from  a  Federal  Court,  or  the  reverse,  not  be- 
cause the  Court  has  not  jurisdiction  of  such  a  subject  between  those 
parties,  but  because  it  could  not  exercise  its  jurisdiction  in  that  case 
without  bringing  itself  injuriously  in  conflict  with  another  tribunal, 
with  whom  it  ought  not  on  any  account  to  interfere.  Digge  de  Keiih 
vs.  Wolcott^  4  Cran.  179 ;  McKim  vs.  VoorhieSy  7  Cran.  279. 
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The  two  great  co-ordinate  Goarts  of  equity  in  England  are  the 
High  Court  of  Chancery  and  the  Court  of  Exchequer.,  The  first  is 
the  prototype  of  this  Court.    The  Exchequer,  as  a  phrase  is,  has 
two  sides,  it  is  a  Court  of  common  law,  as  well  as  of  equity.    It  is 
<»mposed  of  a  plurality  of  Judges,  and  is  in  all  respects  a  Term  Court, 
being  in  these  particulars  essentially  different  from  the  Court  of 
Chancery,  which  is  composed  of  only  one  Judge,  and  is  most  em- 
phatically always  open.    The  Exchequer,  like  our  Federal  Circuit 
Coorts  and  our  State  County  Courts,  is  so  organized  that  it  can  ex- 
ercise scarcely  any  of  its  equity  powers,  except  in  term  time;  and 
owing  to  the  delays  and  expense  of  proceeding  with  its  equity  busi- 
ness, only  from  term  to  term,  the  continually  open  Chancery  Court 
has  a  most  decided  advantage  over  the  Exchequer,  which  on  that 
acconnt  is  almost  deserted  as  a  Court  of  equity.     Crowley's  Case^  2 
Swan.  11 ;  1  Lond.  Jurist^  Art  7.    In  this  and  other  respects,  the 
analogy  between  the  High  Court  of  Chancery  and  the  Court  of  Ex- 
chequer of  England  as  co-ordinate  Courts  of  equity,  and  the  High 
Court  of  Chancery,  and  the  County  Courts  of  Maryland,  as  co-ordi- 
nate Courts  of  the  same  description,  is  so  close  and  striking,  that 
the  cases  in  relation  to  the  conflicts  of  jurisdiction  between  those 
English  Courts,  may  be  applied  as  most  instructive  illustrations  of 
the  effect  of  any  similar  clashing  between  our  own  co-ordinat«  Courts 
of  equity.    It  is  a  rule  between  those  English  Courts,  that  where 
they  have  both  an  entirely  concurrent  jurisdiction  of  the  same  mat- 
ter, that  Court  is  entitled  to  retain  the  *  suit  in  which  it  has    m^^ 
been  first  commenced.    There  are  some  early  instances  of  dis-  ^<^  ' 
pates  between  those  tribunals,  in  which  the  one  has  issued  its  injunc- 
tion against  the  officers  of  the  other.    But  latterly,  there  is  no  in- 
stance of  either  having  enjoined  a  party  from  a  proceeding  in  the 
other.    That  Court  in  which  the  suit  has  been  last  instituted,  or  in 
which  the  proceedings  are  least  comprehensive,  and  perfect,  has  in 
general  given  way  to  the  other;  or  forced  the  parties  to  betake 
themselves  to  that  Court  in  which  the  suit  was  first  instituted,  or 
where  the  most  perfect  proceedings  are  then  depending.    But  after 
a  bill  to  redeem  a  mortgage  has  been  filed  in  one  Court,  a  bill  to 
foreclose  may  be  brought  in  the  other — and  a  cross  bill  may  be  filed 
in  Chancery  to  an  original  bill  in  the  Exchequer.    And  so  too  either 
Court  will  retain  its  suit  when  the  bill  in  the  other  has  been  dis- 
missed.   NeUon^  19;  1  Vem.220]  Pre.  (7Aa.547;  Amb.  613;  3  DesaUj 
219 ;  3  Swan.  698 ;  1  Jac.  &  IF.  232 ;  4  Md.  204 ;  6  Jdd.  115.    But 
there  is  no  instance  to  be  met  with  in  which  either  one  of  the  Eng- 
lish Courts  has  even  attempted  to  hinder,  or  stay  any  part  of  the 
proceedings  in  a  suit  which  had  been  rightfully  instituted,  and  was 
then  progressing  in  the  other ;  as  by  enjoining  a  trustee  proceeding 
in  the  direct  execution  of  a  decree ;  or  staying  a  proceeding  by  exe- 
<sution  to  enforce  the  payment  of  money  decreed  to  be  paid ;  nor  has 
it  been  even  intimated  that  either  of  those  Courts  would  call  before 
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it  the  parties  to  a  Ruit  depending  in  the  other,  to  give  an  accooDt  of 
acts  done  under  the  authority  of  the  other;  or  to  have  the  mouej, 
or  property,  with  which  the  other  was  dealing,  or  which  wa^  in  the 
hands  of  its  officers  or  agents,  brought  in  to  be  there  disposed  of  by 
itself.  Yet  all  this  should  have  been  considered  and  adjudged  a& 
settled  and  correct,  as  between  those  English  Courts,  in  order  to 
sanction,  by  mere  analogous  authority,  what  appears  by  these  pro- 
ceedings to  have  been  done  by  the  County  Court  of  Harford.  From 
these  proceedings  it  appears  that  there  never  has  been  before  that 

-  ^  Court  any  defendant  who  had  in  reality  •  anything  more  than 
^•^^  a  bare  pro  forma  interest  in  the  matter  in  controversy :  for  I 
put  out  of  the  question  Kent  Mitchell,  of  whom  the  plaintiffs  made 
no  complaint,  and  did  not  charge  as  a  party.  James  Wallace,  the 
defendant  to  these  bills,  was  no  more  than  an  agent  of  this  Court, 
who  might  have  been  removed  at  its  pleasure.  He  had  no  interest 
of  his  own  in  the  matter.  Had  he  been  removed,  there  would  then 
have  been  no  one  against  whom  that  Court  could  have  proceeded 
with  effect ;  or  had  he  been  permitted  to  remain,  no  decree  against 
him  alone  could  have  bound  the  rights  of  the  real  parties  to  the 
original  controversy,  who  were  no  parties  to  the  bills  in  Harford 
County  Court.  Had  James  Wallace,  as  trustee,  collected  any  money 
as  the  proceeds  of  the  sale  he  made  under  the  decree  of  this  Court, 
that  Court  could  no  more  have  ordered  it  to  be  brought  in  and  paid 
over  than  it  could  have  taken  money  levied  and  held  officially  by  a 
sheriff  of  an  adjacent  County  under  an  execution  from  his  own 
County  Court ;  or  money  held  officially  by  the  messenger  or  register 
of  this  Court.  Jacques  vs.  Oregg,  1807.  If  Harford  County  Court 
could  not  have  exercised  powers  to  the  whole  of  this  extent,  it  is  evi- 
dent that  the  bills  which  that  Court  allowed  to  be  filed,  and  required 
to  l>e  answered  by  James  Wallace,  the  trustee  of  this  Court,  should 
have  been  dismissed  at  once.  Those  proceedings  are  not  only  in- 
compatible with  and  calculated  to  cross  and  thwart  the  proceedings 
of  this  Court,  but  they  were  absolutely  useless,  and  needlessly 
troublesome ;  because  it  is  manifest  that  they  could  have  resulted  in 
no  effectual  relief;  and  because  this  Court  could  have  reached  in  the 
most  efficient  manner  all  the  objects  aimed  at  by  these  bills  much 
more  expeditiously  and  at  far  less  expense.  Of  all  this,  had  this 
case  been  brought  to  a  final  hearing  before  Harford  County  Court,  I 
am  satisfied  it  might  and  would  have  been  convinced,  and  upon  that 
conviction,  would  without  hesitation  have  dismissed  these  bills.  And 
therefore,  without  revising,  or  reversing  anything  which  has  been 

M^^  heretofore  done  by  that  Court,  I  am  of  •  opinion,  that  in  con- 
^^^  solidating  and  dismissing  these  bills,  I  do  no  more  than 
would  have  been  done  by  that  tribunal,  as  well  upon  the  merits  a» 
upon  the  ground  of  incompatibility  of  the  proceedings,  with  the  snit 
now  depending  in  this  Court. 
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Whereupon  it  is,  on  this  5th  day  of  July,  1830,  adjudged,  ordered^ 
and  decreed,  that  the  said  several  bills  of  complaint,  filed  in  Harford 
GoQuty  Court,  by  the  late  Freeborn  Brown,  and  the  said  William 
Brown,  be,  and  the  same  are  hereby  consolidated,  and  treated  a8 
parts  of  the  bill,  filed  on  the  5th  day  of  March,  1825,  as  if  the  same 
had  been  filed  on  the  8th  day  of  May,  1818.  And  it  is  further  ad- 
judged, ordered,  and  decreed,  that  the  injunction  heretofore  granted 
iu  this  case,  l)e,  and  the  same  is  hereby  dissolved,  and  that  the  bill 
of  complaint  of  the  said  complainant,  as  herein  before  consolidated, 
be,  and  the  same  is  hereby  dismissed  with  costs. 

From  this  decree,  the  complainants,  Mary  B.  Brown,  executor  and 
devisee  of  Freeborn  Brown,  and  William  Brown,  appealed  to  this 
Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Mab- 
Tm,  Stephen,  Aboheb,  and  Dorset,  JJ. 

Mayer  and  Kennedy^  for  the  appellants,  contended,  1st.  That 
Freeborn  Brown  as  purchaser  at  the  sale  made  by  James  Wallace, 
trustee,  was  not  obliged  to  take  the  title  which  the  said  James  Wal- 
lace pretends  to  have  offered.  But  on  the  contrary,  the  said  Free- 
bom  had  good  right  to  refuse  to  pay  the  purchase  money,  and  accept 
such  title,  because : 

1.  The  title  to  the  said  land  was  in  dispute,  and  claimed  by  two 
branches  of  the  Gover  family,  both  of  which  branches  had  good  pre- 
tensions to  the  said  land,  and  one  of  whom,  to  wit,  Robert  Gover, 
actually  recovered  the  said  land  by  the  neglect  of  the  heirs  of  Wil- 
]/am  Mitchell  to  defend  it, 

2.  Because  the  said  title  was  claimed  by  Samuel  Gover,  an  origi- 
nal grantor  of  the  said  land,  and  who  had  filed  •  proceedings  ^^^ 
in  Chancery  for  a  reconveyance  of  the  same  against  the  heirs  ^"" 
of  William  Mitchell,  in  which  proceedings  it  is  affirmed,  that  the 
original  conveyance  of  Samuel  Gover  was  intended  as  a  mortgage, 
and  fraudulently  drawn  as  an  absolute  deed,  which  proceedings  were 
still  pending  in  the  Court  of  Chancery,  and  which,  if  true,  would  en- 
tirely defeat  the  title  of  the  heirs  of  William  Mitchell. 

3.  Because  the  heirs  of  William  Mitchell  themiselves,  (supposing 
there  was  no  claim  or  right  on  the  part  of  either  of  the  Gover  fam- 
ily,) had  no  other  title  to  the  land  sold,  except  such  as  William  Mit- 
chell had,  and  which  was  nothing  more  than  an  equitable  title  in  the 
land,  derived  from  a  contract  to  purchase  of  Martin  Mitchell,  (the 
eldest  son  of  James,)  his  right  of  election  under  a  statutory  division 
of  the  land  of  James  Mitchell,  and  for  which  no  monej'  was  paid  by 
the  said  William  Mitchell.  And  that  therefore  the  heirs  of  William 
Mitchell  were  not  able  to  make  a  good  legal  title  to  Freeborn  Brown. 

4.  Because  a  purchaser  at  a  Chancery  sale  is  not  bound  to  accept 
a  defective  or  doubtful  title,  as  this  is  admitted  by  the  Chancellor's 
decree  to  be. 
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5.  Because  the  part  purchased  by  Freeborn  Brown  at  the  sale  in 
the  proceedings  mentioned,  was  not  sold  in  virtue  of  the  decree,  bat 
by  a  private  authority  from  certain  heirs  of  William  Mitchell,  two  of 
whom  were  minors,  and  incapable  to  give  authority  to  sell,  and  that 
therefore,  a  fortiori,  do  all  the  above  objections  to  defective  title 
apply. 

2d.  That  the  Chancellor  erred  in  his  judgment,  where  he  said  that 
his  land  was  not  sold  by  the  acre,  and  therefore  that  Freeborn 
Brown  was  not  entitled  to  a  deduction  on  account  of  short  computa- 
tion. 

3d.  That  the  Cliancellor  erred  in  deciding  that  Freeborn  Brown 
was  not  entitled  to  have  the  contract  rescinded,  when  it  appeared 
that  the  Mitchells  had  subsequently  sold  some  of  the  same  land  to 
the  Cooleys,  more  especially  as  this  sale  to  the  Cooleys  interfered 
mg^-m  with  the  right  of  Freeborn  •  Brown  to  take  possession  to  the 
^^*   water,  where  he  had  a  valuable  fishery. 

4th.  That  the  Chancellor  erred  in  not  sending  the  controverted 
questions  of  location  in  this  cause  to  be  determined  by  a  jury,  his 
omission  to  do  so  being  founded  on  an  opinion,  that  the  defendant 
in  the  cause  was  not  answerable  for  any  deficiency  in  the  quantity  of 
the  land. 

5th.  That  the  Chancellor's  decree  is  altogether  erroneous  for  dis- 
missing the  injunction  in  these  causes,  and  for  refusing  the  relief 
prayed. 

Oq  the  first  point  they  cited,  3  Merr.  53,  140,  248;  2  Ves.  and  B. 
146, 149;  2  P.  Wms.  201 ;  3  Ves.  Jr.  22;  14  Ves.  205,  129;  17  Ve$. 
279;  16  Ve8.  274;  8  Ves.  428;  6  Ves.  647;  1  Des.  382,  486;  4  Dei. 
126;  3  Munf.  317;  1  Hopkins^  436;  3  Bibb,  317;  6  J^.  df  J.  258; 
1  Stark.  Rep.  65;  1  Esp.  Rep.  115,  216;  1  Bro.  Vh.  C.  75,  148;  1 
Taunt  430 ;  4  lb.  334 ;  4  Johns.  Ch.  R.  536 ;  2  Johns.  Rep.  490. 

On  the  second,  they  referred  to  5  Johns.  Ch.  C.  180;  4  lb.  85;  I 
Ves.  Jr.  210 ;  2  Ves.  Sr.  100. 

Oill  and  Alexander,  for  the  appellees.  1.  The  bill  states,  that  the 
title  is  defective  in  several  respects,  but  as  the  title  supposed  to  lie  in 
William  Mitchell,  is  not  one  of  the  grounds  upon  which  the  bill 
relies,  the  complainants  are  not  at  liberty  to  show  any  such  defect 
by  evidence,  as  the  relief  must  be  according  to  the  case  made  by  the 
bill. 

2.  The  sale  to  Brown,  the  purchaser,  was  made  by  the  trustee  in 
virtue  of  the  decree,  and  was  warranted  by  it.  The  authority  from  the 
heirs  of  William  Mitchell,  does  not  profess  to  confer  on  him  any  inde- 
pendent power  to  act  as  their  agent;  but  is  nothing  more  than  evi- 
dence of  consent  on  their  part,  that  a  further  sale  to  be  made  by  him 
as  a  trustee,  shall  be  ratified  by  the  Chancellor.  The  report  of  the 
trustee  states  this  to  have  been  the  character  of  the  instrument,  and 
-  as  the  purchaser  was  a  party  to  these  proceedings,  *  he  is  ood- 
^^'^  eluded  by  them,  at  least  so  far  as  not  to  be  allowed  to  counter- 
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vail  them  by  parol.  The  bill  moreover,  is  filed  against  Wallace,  as 
trnstee,  and  not  against  him  and  the  heirs  of  William  Mitchell,  as  it 
«bould  have  been,  if  he  was  regarded  as  merely  their  private  agent. 
3.  Bnt  the  sale  l>eing  a  judicial  sale,  the  rule  caveat  emptor  applies, 
and  the  purchaser  is  not  entitled  to  relief,  though  he  succeed  in  prov- 
ing the  title  to  be  defective.  9  Wheat.  616 }  2  H.  drG.  358.  If  how- 
ever, the  rnle  was  the  reverse  in  ordinary  cases,  the  purchaser,  under 
the  circumstances  of  this  case,  would  not  be  entitled  to  be  relieved 
from  his  contract.  He  has  slept  apon  rights,  if  he  had  any,  for  more 
than  twelve  years.  Be  cannot  therefore  object,  either  to  the  sup- 
posed invalidity  of  the  title,  nor  allege  that  the  trustee  exceeded  his 
aathority.  The  heirs  would  not,  after  such  a  lapse  of  time,  be  per- 
mitted to  urge  this  objection  to  vacate  the  sale ;  neither  can  the  pur- 
chaser, who  has  been  in  possession  of  the  property  during  the  whole 
period,  using  and  cutting  the  timber,  and  consequently  depreciating 
its  value,  for  his  own  emolument. 

A  purchaser  will  not  be  allowed  to  say,  that  more  property  has 
been  sold  than  was  necessary  to  answer  the  purposes  of  the  decree. 
2  Bro.  Ch.  0.  248 ;  1  Madd.  Ch.  iV.  443 ;  2  Fonh.  149 ;  Sag.  Ven.  36. 
!Nor  will  an  objection  upon  this  ground  be  listened  to,  after  the  sale 
has  been  ratified.    1  Ball,  dt  Beat  501. 

It  has  been  said,  that  one  of  the  parties  was  an  infant  at  the  time 
of  sale.  But  if  this  were  so,  and  the  objection  was  a  good  one,  it  does 
not  follow  that  the  infancy  continued  until  the  period  of  the  ratifica- 
tion. Chancery,  however,  can  bind  the  rights  of  minors.  FoweU  vs. 
Patcellj  6  Madd.  Bep.  41. 

Cooley's  fishery  does  not  appear  to  have  been  sold,  though  if  it 
was,  as  the  Chancellor  had  by  the  decree  reserved  the  powers  to  do 
so,  and  his  ratification  is  equivalent  to  an  oi-der  for  that  purpose,  the 
sale  cannot  be  rescinded  upon  this  ground. 

•  Even  in  England,  the  Court  of  Chancery  does  not  warrant   .^q 
the  title,  though^  it  has  it  investigated  by  the  master.     3  ^^^ 
Merr.  223;  2  8oh.  dc  Lef.  511 ;  1  Madd.  443.    And  there  too,  a  pur- 
chaser may  waive  all  objections  to  the  title,  which  waiver  may  be 
infierred  from  circumstances ;  such  as  delay  or  acquiescence.    Sug. 
Vend.  161,-  2  Madd.  Ch.  Pr.  402;  2  Men.  103;  2  Coj?,  363;  Ih.  394. 
4.  Harford  County  Court,  as  a  Court  of  equity,  had  no  jurisdic- 
tion over  the  subject  of  this  suit.    The  decree  was  originally  in  the 
Court  of  Chancery,  and  the  proceedings  in  this  case  were  trans- 
mitted from  Harford  County  Court,  under  the  Act  of  1824,  ch.  196. 
The  High  Court  of  Chancery  having  jurisdiction  over  the  subject  of 
the  controversy,  before  the  application  to  the  Harford  equity  juris- 
diction, the  latter  had  no  power  to  interfere  in  the  proceeding,  at 
any  stage  of  it;  nor  in  any  way  to  inquire  into,  or  obstruct,  the  con- 
duct of  the  officer  appointed  by  this  Court.      1  Pr.   Wms.  745 ;  2 
Peters'*  Cond.  Ch.  Bep.  253 ;  Bichardsan  vs.  Janes^  3  O.  dt  J.  163. 
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Mabtin,  J.  delivered  the  opinion  of  the  Conrt.  The  first  qaestion 
presented  in  the  examination  of  this  case,  is  to  ascertain  the  troe 
character  of  the  sale  made  by  James  Wallace  to  Freeborn  Brown,  of 
the  land  in  dispute,  lot  No.  11,  part  of  a  tract  called  ^^  Bapulta." 
Whether  it  was  made  by  him  in  his  character  of  trustee,  under  the 
decree  of  the  Court  of  Chancery,  or  as  agent  for  the  heirs  of  William 
Mitchell. 

It  is  stated  in  the  bill,  that  this  sale  was  made  by  Wallace,  not  in 
his  character  of  trustee,  but  as  the  private  agent  of  Mitchell's  heirs, 
and  this  allegation  is  expressly  denied  by  Wallace  in  his  answer. 
He  says  he  did  not  sell  the  land  to  Brown  exclusively,  in  virtue  of 
the  power  and  authority  given  him  by  the  heirs-at-law  of  William 
Mitchell,  as  stated  by  the  complainants ;  but  that  he  sold  the  same 
under  the  decree  of  the  Chancellor.  That  although  the  decree  di- 
mg^M  rected  him  to  sell  so  much  of  the  real  estate  of  William 
OU4:  •Mitchell,  deceased,  as  was  necessary  to  pay  the  claim,  or 
debt  due  to  the  heirs  of  James  Mitchell,  yet  he  never  conceived 
himself  to  be  restricted  by  said  decree  to  the  exact  amount,  parti- 
cularly as  it  was  impossible  almost,  that  a  sale  could  be  made  of  such 
part  of  the  lauds  as  would  just  pay  said  claim,  and  no  more.  He  avers, 
at  the  time  of  the  said  sale,  he  did  not  know  how  much  the  claims  of 
the  heirs  of  James  Mitchell  amounted  to,  nor  did  he  know  at  that  time 
what  the  cost  of  the  proceedings  in  the  said  suit,  between  the  said 
Mitchells,  and  the  costs  for  selling  the  said  lands  would  amount  to.  He 
admits,  at  the  time  he  sold  the  said  land  to  the  said  Bi*own,  he  was 
under  the  impression,  that  he  had  sold  as  much,  exclusive  of  the  sale 
to  the  said  Brown,  as  would  pay  the  claim  mentioned  in  the  said  decree, 
provided  the  other  persons  who  had  purchased  the  land  sold  by  him, 
under  the  said  decree,  complied  with  the  terms  of  sale  which  they 
had  not  done  at  the  time  he  made  the  sale  to* Brown ;  but  he  denies, 
that  he  knew  he  had  sold  a  sufficiency  for  the  purposes  of  the  decree, 
and  states,  that  the  power  or  authority  derived  from  the  heirs  of 
William  Mitchell,  was  obtained  for  the  purpose  of  showing  that  they 
were  satisfied  with  the  sale,  and  not  because  he  (Wallace)  knew  he  had 
already  sold  a  sufficiency  for  the  purposes  of  the  decree,  and  that  he 
had  no  further  power  to  sell. 

This  answer  is  responsive  to  the  allegations  in  the  bill,  and  must 
prevail  of  itself,  unless  defeated  by  the  testimony  of  two  witnesses, 
or  one  with  pregnant  circumstances.  It  does  not  however  stand 
alone,  but  is  powerfully  supported  by  other  evidence  in  the  record. 
The  language  of  the  paper  signed  by  the  heirs  of  Mitchell,  shows 
their  intention,  and  their  understanding  of  the  transaction.  After 
stating  that  the  Court  of  Chancery  had  passed  a  decree,  that  snch 
part  of  the  property,  as  should  be  sufficient  to  pay  the  sum  due  the 
heirs  of  James  Mitchell,  should  .be  sold  in  the  manner,  and  on  the 
terms  maintained  in  said  decree,  and  did  appoint  James  Wallace,  to 
make  sale  thereof;  they  say,  being  desirous  that  the  whole  of  the 
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property  mentioned  in  *  the  proceedings,  should  be  sold  in  the   .^. 
same  manner,  and  on  the  same  terms,  as  mentioned  in  said  de-  ^"^ 
cree,  they  authorize  and  request  the  said  James  Wallace,  trustee  afore- 
said, to  sell  the  whole  of  the  property,  on  the  same  terms  as  is  men- 
tioned in  the  said  decree,  and  we  do  hereby  further  authorize  and 
request  the  honorable  the  Chancellor,  to  ratify  and  confirm  the  said 
8ale  when  so  made  as  aforesaid,  by  the  said  trustee.    In  every  part 
of  this  writing  Wallace,  when  referred  to,  is  considered  as  acting  as 
trustee;  and  not  as  the  private  agent  of  the  heirs  of  William  Mit- 
chell ;  and  in  the  last  clause,  it  is  expressly  stated,  the  sale  is  to  be 
made  by  the  said  trustee.    If  this  was  a  private  sale  by  the  heirs  of 
William  Wallace,  what  control  had  the  Chancellor  over  it,  and  upon 
what  ground  could  he  be  called  on  to  ratify  and  confirm  the  sale, 
unless  made  by  a  trustee,  under  his  decree!    Again,  if  this  was  a 
sale  made  by  the  heirs  of  Mitchell,  by  Wallace  as  their  private  agent, 
the  bond  for  the  purchase  money  ought  to  have  been  given  to  them, 
and  not  to  Wallace,  and  when  paid,  the  deed  to  the  purchaser  must 
be  executed  by  the  heirs,  and  not  by  their  auctioneer.    Wallace 
could  only  have  authority  to  take  the  bond  to  himself,  and  when 
paid,  to  execute  a  deed,  when  the  sale  was  made  by  him  as  trustee, 
under  the  decree  of  Chancery.    By  a  reference  to  the  receipt  passed 
by  Wallace  to  Brown,  dated  16th  November,  1812,  we  find,  the  bond 
for  the  purchase  money  was  given  to  Wallace,  and  he  obligates  him- 
self to  execute  a  deed  to  the  purchaser  upon  the  payment  of  it.    And 
this  receipt  is  signed,  ^^  James  Wallace,  trustee."    This  paper  clearly 
Imports,  Wallace  made  the  sale  as  trustee  under  the  decree  of  Chan- 
cery, having  first  obtained  the  consent  of  Mitchell's  heirs  for  so 
doing. 

To  oppose  this  answer  on  oath,  so  strongly  corroborated  by  the 
acts  of  the  parties  themselves,  appearing  from  the  written  evidence, 
is  presented  the  testimony  of  some  witnesses  who  were  present  at 
the  sale.     Thomas  Brown,  Bobert  Oover,  and  Bennet  Barnes  testify, 
that  Wallace  said  •  he  sold  it,  by  virtue  of  an  authority  from    - -^^ 
the  heirs  of  Mitchell.    George  Bartol,  Andrew  Bhodes,  and   ^"D 
Abraham  JaiTett,  were  also  present  at  the  sale.    Bartol  says,  he 
does  not  recollect  he  heard  Wallace  say  he  had  no  authority  to  sell 
more.    Bhodes  did  not  hear  him  say  he  was  authorized  by  the  heirs 
to  sell  more,  and  Jarrett  says,  he  does  not  recollect  Wallace  said 
onder  what  authority  he  sold.    This  testimony  is  variant,  and  does 
not  sustain  any  one  statement  of  facts,  and  it  must  be  recollected, 
this  took  place  at  the  bustle  of  a  public  sale,  and  therefore,  may  not 
have  been  accurately  remembered  by  persons  not  interested  in  the 
sale.     But  take  the  whole  transaction  together,  may  it  not  fairly  be 
considered  as  supporting  the  statement,  that  appears  from  the  writ- 
ten evidence  before  referred  to.    That  Wallace,  having  sold  lot  No. 
10,  thought  he  had  enough  to  pay  the  claim,  but  at  the  request  of 
the  heirs,  and  having  obtained  from  them  their  assent  in  writing. 


350  BROWN  V8.  WALLACE  ET  AL.— 4  G.  &  J. 

he  proceeded  to  sell  lot  No.  11,  in  the  same  manner  as  he  had  sold 
the  other  lots. 

It  has  been  contended,  if  the  sale  was  made  by  Wallace,  as  tmstee 
under  the  decree  aforesaid,  yet  the  sale  was  not  binding  on  the  par- 
chaser,  because  he  exceeded  the  power  conferred  on  him  by  the  de- 
cree. That  by  the  decree,  he  was  authorized  to  sell  only  so  much  land 
as  was  necessary  to  discharge  the  claim  against  the  heirs  of  William 
Mitchell,  and  that  therefore,  after  the  sale  of  lot  No.  10,  if  that  pro- 
duced a  sufficient  fund  to  discharge  the  claim,  his  power  ceased,  and 
the  purchaser  was  not  bound  by  the  subsequent  sale  of  lot  No.  11. 

This  is  not  a  new  question,  and  will  be  found  to  be  substantially 
settled  in  the  case  of  Lutwych  vs.  Winford^  2  Bro,  Ch.  R,  249.  See 
also  Lloyd  vs.  Johns,  9  Ves.  65. 

But  we  deem  it  unnecessary  to  enter  into  a  full  investigation  of  this 
doctrine,  because  neither  this  question,  nor  whether  Wallace  sold  a« 
trustee,  are  now  open  for  inquiry'.  Upon  the  application  to  the 
Chancellor  to  sell  this  land,  for  the  payment  of  the  debt  due  by 
^  Mitchell's  heirs,  he  had  •  authority  to  direct  the  whole,  or 
^^  '  any  part  thereof,  to  be  sold.  He  directed  the  trustee  should 
sell  80  much  as  would  be  necessary  to  discharge  the  claim.  The 
trustee,  after  the  sale  made  a  report  of  his  pixxseedings  to  the  Goart 
of  Chancery,  in  which  he  states  the  sale  made  to  Brown,  and  the 
circumstances  under  which  it  was  made.  On  the  return  of  this 
report  it  was  ratified  nisi — public  notice  was  given  of  this  ratifica- 
tion, and  no  objections  having  been  filed,  it  was  about  a  year  afier 
its  return  finally  ratified  and  confirmed.  Brown  having  dealt  with 
Wallace  as  trustee,  and  being  reported  the  .purchaser,  if  he  wished 
to  avoid  the  sale,  because  it  was  not  made  by  Wallace  as  trustee,  or 
that  he  had  exceeded  his  authority,  ought  to  have  filed  objections  to 
the  report.  It  is  to  be  presumed,  when  the  Chancellor  acted  on  this 
report,  he  was  satisfied  Wallace  made  the  sale  to  Brown  as  trustee, 
and  in  a  manner  he  was  authorized  as  such,  to  make.it.  It  was 
necessarily  brought  to  his  attention  by  the  report  itself,  and  his 
final  ratification  was  conclusive  upon  the  purchaser,  as  to  these 
questions,  he  not  having  appealed  from  it. 

Whether  the  opinion  expressed  by  the  Chancellor,  that  a  different 
course  prevails  in  this  State,  from  that  adopted  in  England,  as  to 
the  rule  of  caveat  emptor^  when  applied  to  sales  made  by  the  trustees 
under  the  decrees  of  the  Court  of  Chancery,  is  correct,  it  is  not  ne- 
cessary to  decide  in  this  case,  because  it  clearly  appears,  the  trustee, 
at  the  time  of  sale,  expi-essly  declared,  he  only  sold  the  estate,  right, 
and  interest,  which  the  Mitchells  had  in  the  said  land,  and  if  they 
had  no  right,  he  sold  none.  Here  can  be  no  pretence  of  warranty. 
Brown  purchased  the  title  of  the  Mitchells,  be  it  what  it  might,  and 
no  more.  This  also  disposes  of  the  title  set  up  by  the  Govers ;  in 
addition  to  which,  the  testimony  shows,  Brown  was  warned  of  their 
claim,  and  disregarded  it.    As  to  the  objection  urged  in  the  arga* 
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meDt,  that  the  heirs  of  Mitchell  had  only  an  equitable  title,  the 
aoswer  is,  there  is  no  such  alle^tion  in  the  bill,  and  therefore,  not 
for  the  consideration  of  this  *  Court.  The  same  answer  may  mg^f^ 
be  given  to  the  defence,  that  Wallace  sold  all  the  residue  of  ^"® 
Bupulta.  Although  the  complainants  have  attempted  to  prove  it, 
they  do  not  rely  on  it  in  their  pleadings.  The  deed  to  the  Cooleys 
cannot  avail  the  appellants.  If  the  land  conveyed  by  it,  was  in- 
doded  within  the  lines  of  lot  No.  11,  as  sold  by  the  trustee  in  1812, 
the  deed  in  1815  could  not  defeat  Brown's  title.  If  it  was  not  in- 
claded  within  these  lines.  Brown  has  no  right  to  complain  of  it,  be- 
cause it  does  not  interfere  with  the  land  he  bought. 

The  sale  made  to  Brown  was  not  for  a  gross  sum,  but  by  the  acre. 
Lot  No.  11,  was  represented  by  the  trustee  as  containing  one  hun- 
dred and  forty-three  acres,  and  Brown  agreed  to  give  twenty-three 
dollars  for  each  acre  it  contained.  If  therefore,  he  was  in  a  situation 
to  inquire  into  it,  and  could  prove  a  deficiency,  it  would  have  been 
allowed  him.  If  he  had  desired  a  survey  to  ascertain  this  fact,  he 
oaght  to  have  applied  to  the  Chancellor  for  it.  The  testimony  relied 
on  for  this  purpose,  does  not  prove  satisfactorily  there  was  a  defi- 
ciency. On  the  contrary,  it  appears  a  survey  was  made,  to  which 
BrowD  was  privy,  before  he  passed  his  bond,  and  it  is  to  be  presumed 
he  was  satisfied.  Brown  is  not  in  a  predicament  to  avail  himself  of 
the  objections  he  relied  on,  had  they  been  established.  In  England, 
where  the  purchaser  is  permitted  to  show  a  defective  title,  it  is  only 
on  condition  he  makes  his  complaint  in  a  reasonable  time,  and  that 
he  has  performed  every  thing  on  his  part  to  entitle  him  to  the  equi- 
table interference  of  the  Court.  Here  the  sale  was  made  on  the  7th 
day  of  May,  1812.  Brown  had  been  present  at  the  running  of  the 
land.  He  was  warned  of  the  claim  of  the  Covers.  He  afterwards 
gave  his  bond — a  suit  was  brought  on  this  bond,  prosecuted  to  judg- 
ment, and  carried  to  the  Court  of  Appeals,  yet  he  makes  no  com- 
plaint until  May,  1818,  holding  possession  of  the  property,  using  it 
as  his  own,  renting  it  out,  and  cutting  wood  on  it ;  and  still  he  asks 
equity,  without  any  offer  'to  pay  for  the  use  and  profits  of  -^^ 
the  land,  or  for  the  injury  he  had  done  to  it.  oUlf 

We  agree  with  the  Chancellor  upon  the  subject  of  jurisdiction. 
The  decree  to  sell  this  land  was  in  the  Court  of  Chancery.  The  trus- 
tee and  fund  were  under  the  control  of  the  Chancellor,  and  he  alone, 
conld  compel  Wallace  to  bring  the  money  into  Court,  to  be  properly 
disposed  of.  'Tis  true,  both  Courts  in  ordinary  cases  have  authority 
to  grant  injunctions,  but  where  a  suit  has  been  commenced  in  one,  it 
ought  to  be  entitled  to  retain  it.  Unless  this  rule  prevails,  it  is  im- 
possible that  the  decrees  of  either  Court,  in  many  cases,  can  be  car- 
ried into  effect.  Decree  affirmed. 
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John  Feey  vs.  Timothy  Kibe. — December,  1832. 

A  citizen  of  Maryland,  in  1816,  gave  his  promissory  note  to  a  citizen  of  Penn- 
sylvania, and  made  it  payable  at  a  banking  house  in  the  latter  State.  In 
1818,  the  Legislature  of  Maryland^-by  a  special  Act,  dispensing  witii 
some  of  the  provisions  of  her  general  system  of  insolvency,  authorized 
the  maker  of  the  note  to  obtain  a  discbarge*  from  his  debts,  ffeld^  that 
as  this  contract  was  to  be  performed  in  Pennsylvania,  the  insolvent  laws 
of  Maryland,  could  not  be  pleaded  in  bar  against  it.  (a) 

The  insolvent  laws  of  Bfaryland  profess  to  operate  upon  all  claims,  whether 
the  creditors  are  residents  of  other  States  or  not,  and  no  matter  where 
the  contracts  are  to  be  performed;  they  are  however,  necessarily  qualified 
by  the  Ck}nstitution  of  the  United  States,  and  by  the  decisions  of  the 
Supreme  Court  of  the  United  States,  declaring  the  meaning  and  efifect  of 
that  Constitution. 

Wherever  this  Court  can  ascertain  with  certainty,  the  conclusions  which  the 
Supreme  Court  of  the  United  States  has  reached  in  the  exposition  of  the 
Constitution  of  the  United  States,  they  will  adopt  them. 

In  conformity  with  this  rule,  the  principles  acfopted  by  the  Supreme  Court, 
in  the  ultimate  opinion  of  that  Court,  pronounced  in  the  case  of  Ogden 
and  Saunders,  12  Wheat.  218,  will  be  followed  by  the  Court. 

The  States  possess  the  power  to  pass  bankrupt  laws,  but  such  laws,  although 
constitutional  in  their  action  upon  the  rights  of  their  own  citizens,  so 
far  as  they  affect  posterior  contracts,  are  unconstitutional  when  they 
affect  the  rights  of  citizens  of  other  States,  (b) 

jml  A  *  "^^  constitutional  rule  is  the  same,  whether  the  suit  is  brought 
OlU  in  the  United  States  Court,  or  in  the  Court  of  the  State  where 

the  debtor  is  sued,  and  by  whose  laws  he  is  discharged. 
The  Act  of  1818,  ch.  216,  which  repealed  the  exceptions  or  savings,  in  the 
Act  of  Limitations,  (Act  of  1715.  ch.  28,)  in  favor  of  persons  beyond 
seas,  is  not  unconstitutional  as  applied  to  causes  of  action  existing  prior 
to  the  time  of  its  enactment;  but  after  its  passage,  persons  beyond  seas 
had  the  same  time  to  bring  their  actions,  as  they  would  have  had,  if  they 
resided  here,  and  their  rights  had  accrued  on  the  day  of  the  passage  of 
the  law. 

Every  acknowledgment  to  take  a  case  out  of  the  Act  of  Limitations,  should 
be  of  such  a  character,  as  that  an  implied  promise  may  arise  therefrom. 
(c) 

In  an  action  upon  a  note,  the  defendant  having  pleaded  limitations,  it  appeared 
that  a  few  days  before  the  commencement  of  the  suit,  the  defendant 
was  shown  the  note,  and  asked  if  it  was  his,  to  which  he  replied,  ''yes,^^ 
and  being  then  asked  what  arrangement  he  could  make  for  its  payment, 
replied,  as  regards  that  he  could  not  say;  being  then  informed  that  suit 
was  to  be  brought,  he  again  replied,  *'''  you  may  save  yourself  the  trouble, 

(a)  Approved  in  Nelson  vs.  Bond,  1  Gill,  221 ;  Evans  vs.  Sprigg,  3  Md.  470; 
Poe  vs.  Duck,  5  Md.  6.  As  to  the  constitutionality  and  scope  of  State  insol- 
vent laws,  see  Larrabee  vs.  Talbot,  5  Gill,  246;  Ogden  vs.  Saunders,  12  Wheat. 
213;  Cook  vs.  Moffat,  5  Howard,  295;  Baldwin  vs.  Hale.  1  Wallace,  228;  OUman 
vs.  Lockwood,  4  Wallace,  409;  R,  R,  Co.' vs.  Oebhard,  109  U.  S.  527. 

(6)  Approved  in  Potter  vs.  Kerr,  1  Md.  Ch.  281. 
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as  I  hare  taken  the  benefit  of  the  insolvent  laws."  fie2d,  that  the  ad- 
mission with  the  qualification  urged  by  the  defendant,  could  not  be 
construed  into  the  admission  of  a  present  subsisting  debt;  if  the  excuse 
was  true,  it  was  equivalent  to  a  declaration  that  the  debt  was  discharged; 
and  that  it  could  not  be  inquired  into  upon  this  issue,  whether  the  dis- 
charge actually  obtained,  was  valid  or  not.  (c) 

Appeal  from  Baltimore  County  Court.  Assumpsit,  by  the  appel- 
lee against  the  appellant,  commenced  on  the  22d  of  March,  1828,  on 
a  promissory  note  dated  20th  August,  1816,  for  $213,  of  which  the 
appellant  was  the  drawer,  payable  to  the  appellee  ninety  days  after 
the  date  thereof,  at  the  Bank  of  Chester  County,  Pennsylvania. 

The  defendant  pleaded,  1st.  Non  assumpsit  2d.  Non  assumpsit 
infra  ires  annos.  3d.  Actio  non — and  4th.  A  discharge  under  the  in- 
solvent laws  of  Maryland,  granted  him  in  virtue  of  an  Act  of  Assem- 
bly, passed  at  December  Session,  1818,  whereby  the  Judges  of  Cecil 
Coanty  Court  were  authorized  to  grant  him  the  benefit  of  the  exist- 
ing insolvent  laws  of  the  State  of  Maryland,  without  requiring  the 
assent  in  writing  of  two-thirds  of  his  creditors  in  amount. 

Issues  were  joined  upon  the  first  three  pleas,  and  to  the  4th,  the 
plaintiff  replied,  that  the  cause  of  action  in  the  said  •  declara- 
tion  mentioned,  accrued  to  the  plaintiff  in  the  State  of  Penn-   ^** 
sylvania,  out  of  the  jurisdiction  of  the  State  of  Maryland,  on  the 
20th  of  August,  1816,  long  before  the  passage  of  the  Act  of  Assem- 
bly referred  to  by  the  said  defendant,  and  at  the  time  the  said  cause 
of  action  accrued  to  him  the  plaintiff,  the  plaintiff  and  defendant 
were  residents  and  citizens  of  the  State  of  Pennsylvania. 
Issue  was  joined  to  this  replication. 
Errors  in  pleading  on  both  sides  were  waived. 
1.  At  the  trial  the  plaintiff  proved  by  a  competent  witness,  that  a 
few  days  previous  to  the  institution  of  this  suit,  he  called  on  the  de- 
fendant, and  showed  him  the  note  upon  which  the  action  is  brought, 
and  asked  him  if  it  was  his  note,  to  which  the  defendant,  holding 
the  note  in  his  hands,  replied  "yes."    The  witness  then  told  him 
the  amount  claimed,  which  he  gave  from  a  statement,  which  he  (the 
witness,)  held  in  his  hand,  and  by  which  there  appeared  to  be  a  bal- 
ance due,  including  interest  to  the  6th  February,  1828,  of  $232.19. 
The  witness  asked  him  what  arrangements  he  could  make  for  the 
payment.    Defendant  replied,  as  regards  that,  he  could  not  say. 
He  was  then  asked  by  the  witness,  if  the  amount  was  due.     Defend- 
ant said  yes,  and  the  witness  understood  the  answer  to  refer  to  the 
statement,  which  however  the  witness  did  not  show  him.    The  wit- 
ness, after  some  short  time,  informed  the  defendant  that  he  had 


(c)  Approved  in  Ellicott  vs.  Nichols^  7  Gill,  98;  Mitchell  vs.  Sellman^  5  Md. 
388;  Stockett  vs.  Sasacer,  8  Md.  378;  Higdon  vs.  Stewart.  17  Md.  Ill;  Dawson 
vs.  King^  20  Md.  448;  Buffington  vs.  Davis,  33  Md.  514.  See  Oliver  vs.  Oray^ 
1  H.  &  G.  143,  note, 
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been  instructed  to  bring  suit,  to  which  the  defendant  replied :  '' you 
may  save  yoarselt'  the  trouble,  or  expense,"  (the  witness  does  not  re- 
collect which,)  ^^as  I  have  taken  the  benefit  of  the  insolvent  laws/* 

The  following  agreement  was  then  read  in  evidence  by  the  plain- 
tiff. 

It  is  agreed  that  the  Act  of  Assembly  referred  to  in  the  pleadings 
for  the  relief  of  defendant,  shall  be  read  from  the  statute  book,  and 
the  certificate  of  the  clerk  of  Cecil  County  Court,  showing  the  dis- 
charge of  defendant,  shall  be  sufficient  evidence  for  that  purpose. 
And  it  was  admitted,  that  at  the  date  of  the  note  declared  upon,  the 
RIO  P^*^°^*ff  was  a  citizen  •  of  the  State  of  Pennsylvania,  and  the 
^^'^  defendant  a  citizen  of  the  State  of  Maryland.  It  was  further 
admitted,  that  the  promissory  note  in  the  declaration  mentioned  was 
executed  by  the  defendant  in  the  State  of  Maryland,  on  the  day  it 
bears  date,  and  at  that  time,  and  when  it  became  due,  the  defendant 
was  a  citizen  of  Maryland,  and  the  plaintiff  was  a  resident  of,  and 
citizen  of  Pennsylvania.  That  after  the  execution  of  the  note,  it 
was  endorsed  over  by  the  plaintiff  to  a  third  person,  who  placed  it 
for  collection  in  the  Bank  of  Chester  County,  in  the  State  of  Pennsyl- 
vania, where  it  was  made  payable.  That  it  was  subsequently  paid 
by  the  plaintiff'  according  to  the  custom  of  that  bank. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury.  First,  that 
if  the  jury  believe  the  testimony,  the  plea  of  limitations  is  no  defence 
to  the  action,  the  same  being  sufficient  for  the  jury  to  find  an  ac-  . 
knowledgment  of  the  plaintiff's  claim  within  three  years  before  the 
institution  of  this  suit. 

Second,  it  being  admitted  that  the  plaintiff  was  a  resident  and 
citizen  of  Pennsylvania,  at  the  time  the  note,  the  foundation  of  the 
action,  was  paid  by  the  plaintiff,  and  at  the  time  the  cause  of  action 
accrued,  and  that  the  cause  of  action  accrued  before  the  passage  of 
the  Act  of  1818,  ch.  216,  and  it  not  appearing  by  evidence,  that  the 
plaintiff  has  ever  been  in  the  State  of  Maryland  since  the  said  cause 
of  action  accrued,  that  the  plea  of  limitations  is  no  defence  to  the 
action,  but  that  the  Act  of  1818,  ch.  216,  so  far  as  the  same  affects 
this  claim,  is  unconstitutional  and  void.  That  the  Act  of  1818,  ch. 
107,  passed  for  the  benefit  of  the  defendant,  being  passed  after  the 
cause  of  action  accrued,  is  unconstitutional,  null,  and  void,  and  that 
the  discharge  granted  the  defendant  by  the  Judges  of  Cecil  County 
Court,  so  far  as  the  same  operates  to  discharge  the  future  acquisi- 
tions of  the  defendant,  that  is  to  say,  his  acquisitions  subsequent  to 
the  date  of  his  application  for  the  benefit  of  the  insolvent  laws,  is 
illegal  and  void,  and  that  the  plaintiff,  if  the  jury  shall  believe  that 
the  defendant  is  indebted  to  the  plaintifl*!,  is  entitled  to  a  judgment 
for  the  amount  due,  •  subject  only  to  the  defendant's  personal 
^**'  discharge,  and  that  property  acquired,  or  to  be  acquired  by 
him  thereafter,  continues  to  be  liable  in  the  same  way,  as  before  his 
application. 
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Thirdly.  That  the  plaintiff  being  a  citizen  of  Pennsylvania,  and 
the  defendant  of  Maryland,  when  the  note  was  given  and  the  cause 
of  action  accraed,  and  said  note  being  payable  at  the  Bank  of  Ches- 
ter Gonnty,  in  the  State  of  Pennsylvania,  and  notwithstanding  the 
same  was  given  in  Maryland,  the  discharge,  granted  by  the  Judges 
0^  Cecil  County  Court,  operates  legally  and  constitutionally  only  to 
release  the  person  of  the  defendant,  and  does  not  operate  to  discharge 
bis  future  acquisitions. 

Foarthly.  That  the  said  note  being  payable  in  the  State  of  Penu< 
sjivania,  and  when  the  same  wa^  given  and  became  due,  the  plain- 
tiff and  defendant,  being  citizens  of,  and  residing  in  different  States, 
and  the  Act  of  1818,  ch.  107,  having  been  passed  after  the  cause  of 
action  accrued,  the  defendant's  discharge  only  operates  to  release 
his  person,  and  not  property  subsequently  acquired  by  him. 

UlK)n  the  preceding  prayers,  the  Court  [Hanson,  A.  J.]  decided, 
that  the  evidence  offered  on  the  part  of  the  plaintiff,  was  sufficient 
evidence  of  an  acknowledgment  to  take  the  case  out  of  the  Act  of 
Limitations,  and  if  the  jury  believed  the  testimony,  they  must  find 
for  the  plaintiff  upon  the  plea  of  limitations;  and  that  as  to  the  Act 
of  1818,  ch.  216,  it  had  been  held,  that  non-resident  plaintiffs  were 
barred  by  that  Act  from  bringing  suits,  unless  brought  within  three 
years  after  its  passage,  and  granted  the  first  prayer  of  the  plaintiff. 

The  same  Judge  further  decided  that  the  defendant's  discharge 
only  operated  to  discharge  his  person,  and  that  property  acquired 
by  him  since  must  be  responsible  for  his  debts,  and  granted  the 
second,  third,  and  fourth  prayers  of  the  plaintiff. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  the  present  appeal. 

•The  cause  was  argued  before  Buchanan,  C.  J.,  Maetin,  ^^m 
Stephen,  Abgh£B,  and  Dobsey,  J^  o14 

Johnson^  for  the  api)ellant.    The  suit  not  having  been  commenced 
within  three  years  from  the  passage  of  the  Act  of  1818,  ch.  216,  the 
remedy  is  gone,  although  it  might  not  have  been  in  the  power  of  the 
Legislature  to  make  the  law  applicable  immediately  to  a  contract 
between  parties  situated  as  these  were,  so  as  to  bar  it  at  once.    Not- 
withstanding the  law  may  not  have  been  constitutional  to  the  full 
extent  contemplated  by  the  Legislature,  still  the  Court  will  enforce 
it  as  far  as  its  provisions  are  compatible   with   the  Constitution. 
Eakin  vs.  Raubj  12  Serg.  &  Rawl.  330.    Limitations,  at  all  events, 
began  to  run  from  the  date  of  the  Act  of  1818.    If  this  be  not  so, 
then  contracts  in  existence  prior  to  the  original  Act  of  Limitations, 
are  now  in  force,  unaffected  by  that  law.    The  acknowledgment  re- 
lied upon  to  take  the  debt  out  of  the  Act,  was  accompanied  by  a 
declaration,  showing  that  it  was  not  recognized  as  a  present  sub- 
sisting debt,  and,  consequently,  the  defendant  was  under  no  obliga- 
tion to  pay  it.     Oliver  vs.  Oray,  1  H.  &  0.  216. 
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When  a  party  has  been  discharged  under  an  insolvent  law,  noth- 
ing short  of  an  express  promise  will  revive  the  claim — a  mere  ac- 
knowledgment is  not  sufficient.  The  defendant  may  have  been  dis- 
charged under  the  Act  of  1805,  and  that  law  being  in  existence  be- 
fore and  at  the  time  the  contract  was  entered  into,  such  a  discharge 
would  vacate  it  altogether.  Ogden  vs.  SavnderSj  12  Wlieat.  213. 
Although  the  note  on  its  face  was  payable  in  Pennsylvania,  still  in 
case  of  default,  the  Maryland  Courts  were  to  enforce  it. 

R.  W.  Qillj  for  the  appellee,  contended.  That  the  plea  of  limita- 
tions was  no  defence  under  the  circumstances  of  this  case.  It  ap- 
pears that  a  few  days  before  the  institution  of  this  suit,  the  defend- 
ant admitted  the  note  declared  on  to  be  his,  and  on  being  informed 
at  the  *  same  time,  that  suit  was  meditated,  he  replied  to  the 
old  witness,  ''  you  may  save  yourself  the  trouble,  as  I  have  taken 
the  benefit  of  the  insolvent  laws."  Now  what  is  the  effect  of  this  ad- 
mission T  The  defendant  continually,  from  the  time  of  making  the 
note,  to  the  trial  of  the  suit,  resided  in  Maryland.  The  note  was  pay- 
able to  a  resident  of  Pennsylvania,  and  made  expressly  payable  at  the 
Chester  Bank,  in  that  State.  These  admissions  of  a  citizen  of  Mary- 
land, are  made  with  reference  to  his  contract  to  be -executed  in  Penn- 
sylvania, and  the  enquiry  is,  do  they  sustain  this  defence  T  The 
effect  of  a  defendant's  admissions  in  reviving  the  remedy  upon  a  con- 
tract, and  waiving  the  bar  arising  from  the  Act  of  Limitations,  was 
much  considered  in  Oliver  vs.  Qrayy  1  H.  db  O.  204,  217,  and  in  Kep- 
linger  vs.  Griffith^  2  0.  dt  J.  301.  It  was  there  held,  that  the  acknow- 
ledgment of  the  debt  with  a  refusal  to  pay,  accompanied  with  an  ex- 
cuse for  not  paying,  which,  in  itself,  implies  an  admission  that  the 
debt  remains  due,  and  furnishes  no  real  objection  to  the  payment  of 
it,  is  sufficient  to  take  a  case  out  of  the  statute.  The  excuse  here  is 
of  that  character.  The  note  is  admitted — actual  payment  is  not  pre- 
tended. The  defendant's  excuse  is  a  discharge  under  the  insolvent 
law ;  that  is,  an  admission  that  the  debt  yet  remains  due  in  fact. 
Then,  does  the  discharge  furnish  any  real  objection  to  the  payment 
of  the  debt  ?  Does  it  afibrd  any  moral  or  equitable  ground  for  refus- 
ing to  pay  ?  In  this  case  it  does  not.  The  only  discharge  which  can 
be  meant,  is  a  discharge  under  the  Maryland  law.  The  defendant 
has  always  resided  here.  He  could  have  no  other.  What  is  the 
ofi'ect  of  such  a  discharge  upon  this  contract,  which  was  to  be  exe- 
cuted in  Pennsylvania  ?  As  it  relates  to  that  contract,  and  the  rights 
of  the  present  plaintiff  dependent  upon  it,  that  discharge  was  clearly 
a  nullity,  void,  and  unconstitutional.  When  it  is  conceded,  that  the 
Court  will  examine  the  legal  effect  of  the  excuse,  as  applied  to  the 
contract  under  consideration,  and  us  that  excuse  furnishes  evidence 
_  -  of  a  moral  and  equitable  or  legal  ground  for  not  paying,  •  decide 
^^^  either  for  or  against  the  party  relying  upon  the  statute ;  when 
these  principles  are  considered,  and  applied  to  the  excuse  in  this  case, 
then  it  appears,  that  here  the  Act  of  Limitations  is  waived,  and  the 
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remedy  reviTed.  De  Sobry  vs.  Be  Laistrej  2  H.  dt  J.  220,  224 ;  Zach- 
ary  and  Turner  vs.  Bayle^  6  PeterSj  ^4;  Ogfien  vs.  Saunders^  12 
Wheat  213 ;  8hat€  vs.  Rabbins^  lb.  (no,)  319 ;  Sturgess  vs.  Crotoninshield^ 
4  Wheat  201.  That  the  plaintiff  here  is  entitled  to  consider  the  actaal 
situation  of  the  defendant,  the  case  of  Keplinger  and  Griffith  fully 
shows.  If  we  pass  from  the  consideration  of  the  defendant's  lan- 
guage, and  situation,  and  consider  the  actual  discharge  granted, 
then  as  it  was  under  an  Act  passed  after  the  date  of  the  note,  and 
<li8pen8ed  with  material  portions  of  the  general  insolvent  law  of 
Maryland,  there  can  be  no  doubt  of  its  invalidity  to  affect  the  plain- 
tiff.   In  the  Matter  of  Wendell^  19  Johns.  153. 

Again,  under  our  General  Act  of  Limitations,  and  as  the  law  stood 
when  this  note  was  given  and  became  due,  limitations  do  not  apply 
to  the  plaintiff  at  all.  He  was  a  non-resident,  and  protected  by  the 
savings  of  the  Act.  But  by  the  Act  of  1818,  ch.  216,  these  savings 
were  repealed.  The  repeal  of  the  savings  in  the  Act  of  Limitations 
in  relation  to  nonresidents  was  prospective,  and  does  not  apply  to 
this  an  antecedent  cause  of  action ;  and  if  the  language  of  the  rei)eal- 
ing  law  admits  of  a  different  construction,  it  then  substantially  be- 
comes a  law  impairing  the  obligation  of  contracts,  and  is  void.  Ogden 
vs.  Saunders,  12  Wheat  261,  2,  3,  300,  301,  326,  327,  361,  362 ;  Ogden 
vs.  Blaekledgej  2  branchy  272 ;  Eakin  et  al.  vs.  Baub  et  al.  12  Serg.  and 
Raid.  330 ;  JElliott  vs.  Lyell,  3  Call.  241,  243 ;  Oillmore  vs.  Shorter,  2 
Mod.  310, 311 ;  Jones,  108;  2  Showers,  17 ;  2  Levinz,  227 ;  Ventris,  330. 

Johnson,  in  reply. 

Abghes,  J.  delivered  the  opinion  of  the  Court.  The  following 
questions  are  presented  by  the  various  bills  of  exception  in  the 
record. 

1st.  Is  the  defendant's  discharge  under  the  insolvent  laws  of  Mary- 
land, a  bar  to  the  plaintifi^s  recovery  of  an  absolute  judgment? 

2nd.  Is  the  defendant  protected  by  the  Statute  of  Limitations?  and 
if  so,  is  the  acknowledgment  such  as  would  be  *  sufficient  to  ^^^ 
take  the  claim  out  of  the  operation  of  the  statute  ?  olO 

In  relation  to  the  first  question,  the  case  presents  the  following 
facts.  The  contract  was  made  between  citizens  of  of  different  States. 
The  plaintiff  resided  in  Pennsylvania,  and  the  defendant  in  Mary- 
land, and  the  contract  which  bears  date  in  1816,  was  payable  in  Penn- 
sylvaDia,  at  the  Chester  County  Bank.  By  the  Act  of  the  General 
Assembly  of  Maryland,  passed  at  December  Session,  1818,  the  bene- 
fit of  the  insolvent  laws  of  Maryland  was  authorized  to  be  extended 
to  the  defendant,  without  his  obtaining  the  assent  of  two-thirds  of 
his  creditors. 

We  shall  examine  this  question  in  two  aspects.  First,  without  any 
reference  to  the  Act  of  1818,  and  looking  solely  at  the  ability  of  our 
laws  to  discharge  the  defendant  from  his  contract,  made  subsequent 
to  the  passage  of  such  laws ;  and  secondly,  as  to  the  efficacy  of  the 
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discharge  in  barring  the  recovery  of  the  debt,  contracted  anterior  to 
the  passage  of  the  special  Act  of  insolvency  passed  in  the  year  1818. 

The  insolvent  laws  of  this  State  profess  to  operate  upon  all  claims, 
whether  the  creditors  are  residents  of  other  States  or  not,  and  na 
matter  where  the  contracts  are  to  be  performed;  and  if  this  cause 
were  to  be  determined  by  our  legislation  solely,  the  plaintiff  coald 
not  be  entitled  to  any  other  than  a  qualified  judgment. 

The  plaintiff,  however,  relies  upon  his  rights  as  a  citizen  of  another 
State,  secured  to  him  by  the  Constitution  of  the  United  States,  and 
contends,  that  however  general  may  be  the  phraseology  of  our  laws, 
they  can  have  no  operation  upon  his  claim ;  and  several  decisions  in 
the  Supreme  Gouit  of  the  United  States  are  relied  upon  to  sustain 
this  proposition.  It  has  been  a  subject  of  great  regret,  that  the 
determinations  of  the  tribunal  of  the  last  resort  upon  this  perplexing 
question,  have  been  so  unsatisfactory,  and  to  use  the  language  of  one 
of  the  Judges  of  the  Supreme  Court,  that  '^  they  assume  a6  much  the 
shape  of  a  compromise,  as  of  a  legal  adjudication."  But  however  we 
«^i  o  ™^^  lament  this,  *  if  it  can  be  ascertained  with  certainty,  the 
^'^^  conclusions  to  which  that  Court  has  arrived,  as  it  is  more 
especially  its  province  to  determine  such  questions,  we  shall  feel  oar- 
selves  constrained  to  yield  to  them  the  deference  demanded  by  the 
peculiar  sphere  in  which  it  moves,  under  the  Constitution  and  the 
laws. 

Whatever  doubt  may  heretofore  have  existed,  with  regard  to  the 
law  settled  in  the  cases  of  Ogden  and  Saunders^  12  Wheat  213,  and 
iShaw  and  EohbinSj  Ih.  369,  arising  from  the  diversified  views  taken 
by  the  Judges  in  pronouncing  their  judgments,  it  appears  by  the 
late  case  of  Boyle  vs.  Zachary  and  Turner^  6  Peters  S.  C,  R.  634,  that 
the  ultimate  opinion  pronounced  by  Mr.  Justice  Johnson,  is  to  he 
considered  as  final  and  conclusive  of  the  law  upon  this  subject,  and 
Chief  Justice  Marshall,  in  6  Peters,  348, declares,  "that  whatever 
principles  are  established  in  that  opinion,  are  to  be  considered  as  no 
longer  open  for  controversy,  but  the  settled  law  of  the  Court." 

Looking  then,  to  the  ultimate  opinion  of  Mr.  Justice  Johnson,  as 
giving  the  law  upon  this  subject,  and  not  considering  it,  as  in  any 
manner,  to  be  limited  or  restrained  in  its  interpretation,  by  his  gene- 
ral views  expressed  in  his  first  opinion  in  the  same  case,  we  consider, 
that  so  far  as  the  question  before  us  is  to  be  affected  by  that  judg- 
ment, the  following  principles  are  clearly  deducible.  1st.  That  the 
States  possess  power  to  pass  bankrupt  laws.  2d.  That  such  laws, 
although  constitutional  in  their  action  upon  the  rights  of  their  own 
citizens,  are  unconstitutional  when  they  effect  the  rights  of  citizens  of 
other  States.  The  cases  then  before  the  Court,  presented  the  ques- 
tion, whether  the  discharge  of  a  debtor  under  a  State  insolvent 
law,  would  be  valid  against  the  creditor  or  citizen  of  another  State. 
The  inferior  tribunal  had  determined  the  invalidity  of  a  discharge 
under  such  circumstances,  and  in  affirming  the  judgment,  the  learned 
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Jadge  declares,  the  purport  of  the  judgment  to  be  this,  ^^  that 
as  between  citizens  of  the  same  State,  a  discharge  of  a  bank- 
rupt by  the  laws  of  that  State,  is  valid  as  •  it  affects  posterior  -^5^^ 
contracts;  that  as  against  creditors,  citizens  of  other  St^ates,  ^"^^ 
it  is  invalid  as  to  all  contracts."  And  in  speaking  of  the  important 
Desalts  growing  out  of  thi  limitation  of  the  power  of  the  States  over 
contracts,  to  the  controversies  of  their  own  citizens,  after  they  be- 
come the  subject  exclusively  of  judicial  cognizance,  he  declares, 
^^that  the  States  cannot  proceed  one  step  further  without  exercising 
a  power  incompatible  with  the  acknowledged  i)Ower  of  the  other 
States,  or  of  the  United  States,  and  with  the  rights  of  the  citizens 
of  the  other  States."  Acting  in  conformity  with  this  opinion,  and 
the  views  of  it  thus  expressed,  the  Supreme  Court  decided  the  case 
of  Boyle  vs.  Zachary  a/nd  Turnery  6  Peters^  635,  in  which  it  was  ad- 
judged, that  a  discharge  under  the  insolvent  laws  of  Maryland,  was 
inefficacious  in  relieving  the  debtor  from  a  contract  to  be  performed 
in  Louisiana.  These  determinations  are  decisive  against  the  9pera- 
tioD  of  the  discharge  here  pleaded  against  the  plaintiff 's  contract, 
as  it  was  to  be  performed  in  Pennsylvania,  unless  as  has  been  sup- 
posed, the  opinion  of  the  Supreme  Court  give  countenance  to  the 
idea,  that  there  is  a  different  constitutional  rule  operating  in  the 
United  States  Courts,  and  in  the  Courts  of  the  State  where  the 
debtor  is  sued,  and  by  whose  laws  he  is  discharged. 

Whatever  may  have  been  the  views  expressed  by  the  learned 
Jadge,  whose  last  opinion  has  become  the  law  of  the  land,  in  his 
first  opinion  in  Ogden  and  Saunders^  we  consider  them  as  impliedly 
abandoned,  or  at  least  as  not  having  been  adopted  by  the  Court ; 
for  the  views  upon  this  subject  in  his  first  opinion,  are  not  only  not 
reiterated,  but  general  conclusions  are  drawn,  without  the  qualifica- 
tions to  which  the  first  opinion  would  have  led,  and  the  last  opinion  is 
adopted  by  the  Court  as  the  settled  law.  And  if  it  were  otherwise, 
we  should  feel  some  difficulty  in  sanctioning  the  doctrine,  that  a 
creditor,  by  pursuing  his  debtor  by  suit  in  Courts  of  the  State  grant- 
ing the  discharge,  thereby  stripped  himself  of  any  rights  secured  to 
him  by  the  Constitution  of  the  United  States,  or  in  any  manner^ 
•waived  them.  Entertaining  these  views,  we  are  compelled  ^„^ 
to  decide,  that  the  defendant's  discharge  did  not  protect  him  ^-^^ 
against  an  absolute  judgment. 

This  determination  renders  it  unnecessary  to  present  any  views, 
in  relation  to  the  operation  of  the  special  Act  of  insolvency,  passed 
for  the  defendant's  release  in  the  year  1818,  subsequent  to  the  date 
of  the  contract,  and  dispensing  with  the  assent  of  creditors. 

The  next  question  submitted  by  the  various  prayers  in  the  record 
is,  whether  the  cause  of  action  is  barred  by  the  Statute  of  Limita- 
tions T 

The  Act  of  1715,  ch.  23,  gave,  by  its  third  section,  to  persons  be- 
yond the  seas  at  the  time  of  the  accrual  of  the  cause  of  action,  liberty 
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to  bring  their  actions  within  the  respective  times  prescribed  by  the 
second  section,  aft^r  their  coming  within  the  State.  The  Act  of 
1818,  ch.  216,  repealed  the  exceptions  or  savings  in  this  statute  in 
favor  of  persons  beyond  the  seas. 

If  this  repealing  statute  is  unconstitutional,  the  plaiDtift''s  claim, 
standing  under  the  exception  in  the  law  of  1715,  would  not  be  barred 
by  limitations,  as  there  is  no  evidence  in  the  record,  that  the  plain- 
tiff has  been  at  any  time  within  the  State,  from  the  formation  of 
the  contract,  or  at  its  accrual. 

This  cannot  now  be  considered  as  an  open  question  in  this  Court. 
The  constitutionality  of  the  repealing  law,  was  determined  at  the 
last  June  Term,  in  the  case  of  the  State,  use  of  Krenkel  vs.  Boppe  d: 
Hammer,  in  which  the  Court  adjudged,  that  after  the  repealing  law, 
all  persons  beyond  the  seas  had  the  same  time'jbo  bring  their  actions, 
as  they  would  have  had,  if  they  had  resided  here,  and  the  causes  of 
action  had  accrued  on  the  day  of  the  passage  of  the  law — and  thej 
gave  such  an  interpretation  to  the  Act,  as  placed  all  suitors,  foreigu 
and  domestic,  upon  the  same  footing.  "The  unlimited  latitude  granted 
to  persons  beyond  seas,  was  considered  by  *  the  Legislature 
&^^  as  unreasonable,  and  it  could  constitute  no  actual  grievance, 
or  just  cause  of  complaint,  if  they  were  reduced  to  the  same  standard 
as  our  own  citizens.  Placing  such  a  construction  upon  the  Act  of 
1818,  it  was  clearly,  neither  a  violation  of  any  constitutional  obliga- 
tion of  the  State,  for  no  obligation  of  contract  was  at  all  violated 
or  impaired ;  nor  was  it  an  infringement  of  any  principle  of  natnial 
justice,  as  affecting  the  foreign  creditor,  for  the  same  law  governed 
his  contract,  which  operated  on  all  other  contracts. 

More  than  three  years  having  elapsed  after  the  passage  of  the  law 
of  1818,  ch.  216,  befofe  the  institution  of  the  suit,  the  statutory  bar 
of  limitations  defeated  the  plaintiff's  recovery,  unless  the  evidence 
adduced  by  him  shall  be  deemed  sufficient  to  remove  the  bar,  and  of 
this,  we  shall  now' inquire. 

The  evidence  on  this  branch  of  the  case  is  detailed  in  the  bill  of 

exceptions.    It  is  unnecessary  to  advert  to  it  here  with  particularity. 

^In  substance  it  is  an  admission  that  the  cause  of  action  was  unpaid, 

and  a  refusal  to  pay,  because  the  defendant  was  discharged  by  the 

insolvent  laws. 

Every  acknowledgment  to  take  a  case  out  of  the  statute,  should 
be  of  such  a  character,  as  that  an  implied  promise  may  arise  there- 
from. It  should  therefore,  in  the  language  of  Oliver  and  Ora/y,  be 
the  admission  of  a  present  subsisting  debt.  And  although  it  was 
admitted  in  effect,  that  the  debt  was  unpaid,  the  defendant  relies 
upon  his  discharge  under  the  insolvent  law,  to  prevent  its  coercive 
payment.  Taking  the  admission  with  the  qualifiLcation  which  be 
has  urged,  it  could  not  be  construed  into  the  admission  of  a  present 
subsisting  debt,  for,  if  the  excuse  were  true,  instead  of  its  being  the 
admission  of  a  pi'esent  subsisting  debt,  it  would  be  equivalent  to  a 
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declaration  that  the  debt  was  discharged.  It  is  true,  the  admission 
is  aooompanied  with  an  excuse,  that  leaves  the  moral  obligation  to 
pay  in  faQ  force,  yet  taken  altogether,  it  wants  the  essential  ingre- 
dient demanded  in  *  Oliver  and  Gray;  it  is  not  the  admission  . ^o 
of  a  subsisting  debt,  but  a  denial  of  its  existence  as  such.  OZ9 

Nor  can  it  be  answered)  that  the  discharge  was  unconstitutional 
and  Toid,  and  be  inferred  from  this,  that  the  admission  was  there- 
fore of  a  subsisting  debt ;  for  the  acknowledgment  must  be  taken 
altogether,  and  no  evidence  can  be  received,  to  turn  what  is  a  denial 
of  an  existing  liability,  into  the  acknowledgment  of  u  debt,  by  show- 
ing, that  he  either  was  not  discharged  by  the  insolvent  laws,  or  that 
his  discharge  was  inefficacious. 

From  the  preceding  views,  it  follows,  that  the  Court  below  were 
right  in  granting  the  third  and  fourth  prayers  in  the  tirst  bill  of  ex- 
ceptions, but  were  in  error  in  granting  the  first  prayer  in  said  bill  of 
exceptions;  and  were  also  in  error  granting  the  second  prayer 
therein  contained,  because,  although  the  discharge  of  Frey  under  the 
insolvent  laws,  was  inoperative  as  regards  the  plaintiff 's  claim,  yet 
the  Court  went  too  far  in  their  instruction  to  the  jury,  if  they  be- 
lieved the  defendant  was  indebted  to  the  plaintiff,  that  therefore  the 
plaintiff'  was  entitled  to  recover. 

The  Court  below  were  in  error  in  the  opinion  by  them  expressed, 
and  in  the  direction  by  them  given  in  the  second  bill  of  exceptions. 
It  also  follows,  that  the  Court  were  right  in  rejecting  the  prayers 
made  by  the  defendant's  counsel  in  the  fourth  bill  of  exceptions,  and 
in  the  opinion  expressed  by  them  therein.  Judgment  reversed. 


RULE  OF  COVWr.— December,  1832. 

Obbebed,  by  the  Court,  that  no  writ  of  habere  facias  possessionem 

will  be  issued  by  this  Court,  under  the  Act  of  1825,  ch.  103,  unless 

an  affidavit  be  filed  stating  that  the  debtor,  or  some  person  holding 

under  such  debtor,  by  title  subsequent  to  the  judgment  or  decree, 

hath  on  demand  •  failed  or  refused  to  deliver  possession  of  g^^M 

the  lands  sold;  upon  the  filing  of  which  affidavit  with  the  ^'^^ 

clerk,  he  shall  lay  a  rule  on  the  person  in  possession,  to  show  cause 

within  the  first  four  days  of  the  term  succeeding  the  term  to  which 

the  process  of  execution  was  returnable,  why  the  writ  of  habere  fa^as 

possessionem  should  not  issue ;  and  should  the  said  rule  be  served 

npon  the  party  in  possession,  twenty  days  before  the  first  day  of  the 

term  next  succeeding  the  term  to  which  the  process  of  execution  was 

returnable,  and  should  no  cause  be  shown  within  the  said  first  four 

days  of  said  succeeding  term,  the  purchaser  may  take  his  writ  as  a 

niatter  of  course,  and  no  cause  will  be  permitted  to  be  shown  after 

the  lapse  of  the  said  four  days. 
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AMENDMENT. 

An  original  writ  cannot  be  amended,  although  subsequent  proceedings 

founded  upon  it  may.    Berry  vs.  Harper^  322. 
See  Limitations,  1,  5. 

APPEAL  AND  ERROR. 

1.  Where  a  prayer  necessarily  raises  a  point  in  the  County  Court,  it  will 
be  reTiewed  in  this  Court,  under  the  Act  of  1825,  though  under  the 
state  of  the  pleadings,  the  point  ought  not  to  have  arisen  at  all. 
Edelen  vs.  State,  194. 

2.  When  the  Court  believe  the  plaintiff  can  recover  nothing,  they  will 

not  award  a  proceciendo,' though  they  reverse  the  judgment  of  the 
County  Court  rendered  in  favor  of  the  defendant.  Morgan  vs. 
Morgan,  277. 

3.  When  a  defendant  takes  a  bill  of  exception  and  afterwards  succeeds 

in  a  motion  in  arrest  of  judgment,  he  has  no  ground  of  appeal; 
yet  if  the  plaintiff  appeals,  and  the  Court  reverses  the  decision  upon 
the  motion,  if  it  is  perceived  that  the  County  Court  has  erred  upon 
the  bill  of  exceptions,  a  procedendo  will  be  awarded,  and  when 
the  County  Court  enters  a  final  judgment,  the  defendant  will  be 
entitled  to  his  appeal.    State  vs.  Oreenivdl,  284. 

4.  Where  the  verdict  was  for  the  plaintiff,  and  upon  the  appeal  of  the 

defendant,  the  Court  reversed  the  judgment  of  the  County  Court, 
the  granting  of  a  procedendo  depends  entirely  upon  whether  the 
plaintiff,  from  the  facts  disclosed  by  the  record,  could  recover  in 
a  second  trial.  So  where  the  writ  was  against  husband  and  wife, 
and  the  facts  proved  by  the  plaintiff  showed  a  cause  of  action 
against  the  husband  alone,  the  Court  refused  a  procedendo:  Berry 
vs.  Harper,  822. 
See  Evidence,  4. 

LnaTATIONS,  5. 

Pleading,  5. 

AJRBEST  OF  JUDGMENT. 
See  Appeal  and  Error,  3. 

Executors  and  Administrators,  4. 
Judgment,  3.  / 

Pleading.  9, 10. 
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ASSIGNMENT. 

See  Husband  and  Wife,  2. 

ASSUMPSIT. 

K.  had  a  judgmeDt  against  B.  upon  which  he  sued  out  a  JL  fa,  and 
placed  it  in  the  hands  of  the  sheriff,  who  delivered  it  to  the  de- 
fendant, his  deputy,  to  be  levied  and  collected.  B.  paid  the  de- 
fendant the  amount  of  this  judgment,  and  it  was  entered  satisfied. 
The  defendant  then  made  a  payment  to  K.  but  it  appeared  that  one 
of  the  bank  notes  chus  paid,  was  a  counterfeit,  and  that  the  defend- 
ant had  not  received  it  from  B.  JETe/d,  that  the  taking  upon  himself, 
to  pay  over  to  the  plaintiff,  the  amount  he  had  collected,  placed 
the  defendant  in  the  attitude  of  one  who  had  received  money,  for 
another;  and  that,  together  with  the  circumstance  of  the  judgment 
being  entered  satisfied,  was  evidence  tending  to  show,  that  he  was 
authorized  by  the  sheriff  to  pay  over  the  money  to  the  plaintiff,  from 
which  the  law  raises  an  implied  assumpsit.  The  defendant  haviiic^ 
received  good  money,  was  responsible  for  the  whole  amount.  Keene 
vs.  Thompson^  319. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  On  the  4th  of  September,  1818,  F.  a  resident  of  the  City  of  Baltimore, 

applied  to  the  Commissioners  of  Insolvent  Debtors,  under  the  Act 
of  1816,  ch.  221,  for  relief.  A  provisional  trustee  was  appointed, 
and  the  applicant  obtained  a  personal  discharge.  In  December  fol- 
lowing, two  permanent  trustees  were  appointed,  who  did  not  give 
bonds  with  security.  The  applicant  was  reported  against  by  the 
commissioners,  and  received  no  final  discharge.  Some  time  after 
this  he  died,  and  the  provisional  trustee  was  appointed  his  adminiB- 
trator.  One  of  the  two  persons  appointed  permanent  trustees  alflo 
died,  and  the  other  removed  from  the  State.  Baltimore  County 
Court,  upon  application  of  the  creditors  in  1829,  appointed  another 
permanent  trustee,  who  gave  bond  with  security.  Hdd^  that  the 
appointment  was  duly  made,  and  that  the  administrator  must  de- 
liver the  property  he  received,  as  provisional  trustee,  to  the  perma- 
nent trustee.     Olenn  vs.  Karthaus^  271. 

2.  A  citizen  of  Maryland,  in  1816,  gave  his  promissory  note  to  a  citizen 

of  Pennsylvania,  and  made  it  payable  at  a  banking  house  in  the 
latter  State.  In  1818,  the  Legislature  of  Maryland,  by  a  special 
Act,  dispensing  with  some  of  the  provisions  of  her  general  system 
of  insolvency,  authorized  the  maker  of  the  note  to  obtain  a  dis- 
charge  from  his  debts.  Heldy  that  as  this  contract  was  to  be  per- 
formed in  Pennsylvania,  the  insolvent  laws  of  Maryland,  could  not 
be  pleaded  in  bar  against  it.    Frey  vs.  Kirk^  352. 

3.  The  insolvent  laws  of  Maryland  profess  to  operate  upon  all  claims. 

whether  the  creditors  are  residents  of  other  States  or  not,  and  oo 
matter  where  the  contracts  are  to  be  performed;  they  are  however, 
necessarily  qualified  by  the  Constitution  of  the  United  States,  and 
by  the  decisions  of  the  Supreme  Court  of  the  United  States,  declar- 
ing the  meaning  and  effect  of  that  Constitution.  76. 
See  Constitutional  Law,  6,  7. 
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BOND. 

1.  Where  the  defendant,  in  an  action  at  law,  gave  a  bond  reciting  his 

intention  to  obtain  an  injunction  to  stay  farther  proceedings,  and 
conditioned  to  perform  such  order  or  decree  as  the  Court  of  Chan- 
cery should  pass  in  the  premises,  &c.  if  afterwards,  he  in  fact 
obtains  an  injunction  from  a  County  Court,  sitting  as  a  Court  of 
equity,  a  failure  to  perform  the  decrees  or  orders  of  the  County 
Court,  will  not  give  the  other  party  a  right  of  action  upon  such 
bond,  although  it  was  approved  by  the  Judge  of  the  County  Court 
who  granted  the  injunction,  and  filed  in  the  injunction  cause. 
Morgan  vs.  Morgan^  276. 

2.  In  assigning  a  breach  of  the  condition  of  such  a  bond,  it  is  error  to 

aver  a  failure  to  prosecute  the  injunction  with  effect,  upon  the 
equity  side  of  the  County  Court.  This  defect  may  be  taken  advan- 
tage of  upon  general  demurrer.    lb. 

3.  In  an  action  upon  a  bond,  containing  several  stipulations  in  its  condi- 

tion, if  the  defendant  relies,  upon  the  plea  of  performance,  that  plea 
should  disclose  either  generally  or  specially,  that  he  has  complied 
with  all  the  stipulations  of  the  condition  which  may  be  required  of 
him,  as  the  condition  is  for  his  benefit.    Ih. 
See  ExECUTOKS  and  Administrators,  10. 
Limitations,  2,  8,  4.  , 

Pleadinq,  1.  2,  8. 
UsAOE  AND  Custom,  1. 

CONDITION. 

1.  Where  the  grant  of  an  estate  in  land  is  defeasible  on  the  non-perform- 

ance of  a  condition  subsequent,  it  is  not  defeated  upon  the  mere 
happening  of  the  contingency  upon  which  it  is  defeasible,  but  the 
law  permits  it  to  continue  beyond  the  time  when  such  contin- 
gency occurs,  unless  the  grantor  or  his  heirs  take  advantage  of  the 
breach  of  such  condition.     C.  db  O.  Caned  Co,  vs.  B.  &  O.  R.  R.  Co.  1. 

2.  The  proceeding  by  the  Government  for  the  breach  of  a  condition 

subsequent,  contained  in  a  charter  of  incorporation,  is  by  scire 
fcunas.  or  quo  warranto.    lb. 

CONGRESS. 

See  Constitutional  Law,  1. 

CONSTITUTIONAL  LAW. 

1.  The  consent  of  Congress  to  the  charter  of  the  Chesapeake  and  Ohio 

Canal  Company  was  not  given  as  the  Legislature  of  the  District 
of  Columbia.  Congress  has  no  capacity  to. act  as  the  local  Legisla- 
ture of  that,  or  any  other  particular  district,  and  can  only  act  in  the 
capacity  of  Legislature  of  the  Union,  in  which  capacity,  it  assented 
to  that  charter,  and  no  State,  after  having  entered  into  a  solemn 
a^eement  with  another,  is  competent  to  renounce  the  constitutional 
assent  of  Congress  as  the  Legislature  of  the  Union.  C.  <£r  O.  Canal 
Co.  vs.  B.  A  O.  R.  R.  Co.  1. 

2.  The   Potomac  Company  having  surrendered  its  charter,  and  trans- 

ferred all    its  rights  and  property  to  the  Chesapeake  and    Ohio 
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Canal  Company,  with  the  assent  of  Congress,  Virginia  and  Mary- 
land, in  consideration  of  a  stipulated  equivalent  in  the  stock  of  the 
Canal  Company,  the  value  of  which  depends  upon  the  inviolate 
conservation  of  the  chartered  rights  of  the  Canal  Company,  the 
State  of  Maryland  could  not  by  subsequent  legislation,  impair  the 
rights  of  the  new  Company  without  the  consent  of  the  parties 
interested.  lb. 
8.  There  is  no  difiference  in  principle,  between  a  law  that  in  terms 
impairs  the  obligation  of  a  contract,  and  one  that  produces  the 
same  effect  in  the  construction  and  practical  execution  of  it;  both 
are  repugnant  to  the  Constitution  of  the  United  States,  and  void. 
Ih. 

4.  Wherever  this  Court  can  ascertain  with  certainty,  the  conclusions 

which  the  Supreme  Court  of  the  United  States  has  reached  in  the 
exposition  of  the  Constitution  of  the  United  States,  they  will  adopt 
them.    Frey  vs.  Kirk,  352. 

5.  In  conformity  with  this  rule,  the  principles  adopted  by  the  Supreme 

Court,  in  the  ultimate  opinion  of  that  Court,  pronounced  in  the  case 
of  Ogden  and  Saunders,  12  Wheat.  213,  will  be  followed  by  the  Court. 
lb. 

6.  The  States  possess  the  power  to  pass  bankrupt  laws,  but  such  lawa, 

although  constitutional  in  their  action  upon  the  rights  of  their 
own  citizens,  so  far  as  they  affect  posterior  contracts,  are  uncon- 
stitutional when  they  affect  the  rights  of  citizens  of  other  States. 
lb. 

7.  The  constitutional  rule  is  the  same,  whether  the  suit  is  brought  in 

the  United  States  Court,  or  in  the  Court  of  the  State  where  the 
debtor  is  sued,  and  by  whose  laws  he  is  discharged.    lb. 

8.  The  Act  of  1818,  ch.  216,  which  repealed  the  exceptions  or  savings. 

in  the  Act  of  Limitations,  (Act  of  1715,  ch.  23,)  in  favor  of  persons 
beyond  seas,  is  not  unconstitutional  as  applied  to  causes  of  action 
existing  prior  to  the  time  of  its  enactment;  but  after  its  passage, 
persons  beyond  seas  had  the  same  time  to  bring  their  actions,  as  they 
would  have  had,  if  they  resided  here,  and  their  rights  had  accrued 
on  the  day  of  the  passage  of  the  law.    lb. 
See  Bankruptcy  and  Insolvency,  3. 
Contract,  1,  2,  5. 
Corporation,  1. 

CONTRACT. 

1.  A  State  may  contract  with  an  individual,  and  it  is  equally  certain, 

that  two  or  more  of  the  States  may  enter  into  a  compact  or  sigree- 
ment  inter  se.    C.  <fc  O.  Canal  Co.  vs.  B.  <&  O.  R.  R.  Co.  1. 

2.  A  State  may  contract  with  an  individual  by  an  Act  of  the  Legisla- 

ture, and  two  or  more  States  may  contract  in  that  form,  inter  se. 
lb. 

3.  No  technical  words  are  necessary  to  constitute  a  compact  or  contract, 

which  are  convertible  terms,  and  neither  need  be  used  in  the  instru- 
ment creating  it.    lb. 
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4.  It  16  a  zntitaal  consent  of  the  minds  of  the  parties  concerned,  respect- 

ing some  property  or  right  that  is  the  object  of  the  stipulation,  or 
something  that  is  to  be  done  or  forborne,  a  transaction  between  two 
or  more  persons  in  which  each  party  comes  under  an  obligation  to 
the  other,  and  each  reciprocally  acquires  a  right  to  whatever  is 
promised  or  stipulated  by  the  other,  and  any  words  manifesting 
that  congregatio  mentium^  are  sufficient  to  constitute  a  contract.   lb. 

5.  The  terms  '^  accept ''  and  '^assent  to,^'  are  words  of  contract,  and  it 

was  by  virtue  of  such  and  similar  terms  in  the  Constitution  of  the 
United  States,  that  the  Federal  Government,  when  it  received  the 
sanction  of  the  people,  and  the  requisite  number  of  States,  became 
a  compact  between  the  parties  to  it  and  the  Federal  Government, 
and  not  a  mere  confederacy  or  league.    7&. 

6.  A  charter  being  a  grant,  is  an  implied  contract  with  the  corporation 

not  to  re-assert  the  rights  it  has  granted.    lb. 
See  Bankruptcy  and  Insolvency,  2. 
Constitutional  Law,  1,  3. 
Corporation,  1,  9. 
Equity,  9, 10. 
Payment,  2. 
Pleading,  11, 12. 

CORPORATION. 

1.  Charter  of  the  Potomac  Co.  (Act  of  1784,  ch.  33,)  and  the  rights  of 

said  company  and  of  the  Chesapeake  &  Ohio  Canal  Co.  as  its 
assignee,  construed.    C-  <fc  O.  Canal  Co,  vs.  B,  <Sb  O.  R.  R.  Co.  1. 

2.  Where  a  corporation  was  created  to  effect  a  particular  object,  ,as  to 

make  a  river  navigable  which  was  not  so  before,  and  no  particular 
mode  of  accomplishing  that  result  was  pointed  out  in  the  charter, 
it  will  be  intended,  that  the  Legislature  designed  that  the  river 
was  to  be  made  navigable,  in  any  of  the  known  modes,  in  which 
the  navigation  of  a  river  may  be  improved.    lb, 

3.  A  corporation  may  forfeit  its  charter  by  non-user  or  mis-user  of  its 

franchises',  but  it  is  well  known,  that  such  forfeiture  can  only  be 
enforced  by  judicial  proceedings,  instituted  for  that  purpose,  at  the 
instance  of  the  Government;  and  that  no  cause  of  forfeiture  can  be 
taken  advantage  of  collaterally  or  incidentally;  and  the  same  prin- 
ciple applies,  as  well,  to  a  question  of  forfeiture  of  a  particular 
franchise,  as  of  the  whole.    lb. 

4.  It  is  not  every  non-user  that  will  furnish  a  sufficient  ground  of  for- 

feiture,   lb, 

5.  Where  there  are  various  alternative  modes  of  exercising  a  franchise 

authorized  without  limitation  of  time  by  a  charter,  subject  each  of 
them  to  be  changed  at  the  will  of  the  corporation,  no  experimental 
trial  of  one  of  the  modes,  could  work  a  forfeiture  of  the  right  to 
resort  to  either  of  the  other  modes,  during  the  continuance  of  the 
charter.    lb. 
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6.  A  private  corporation  aggregate  may  be  dissolved  by  the  death  of  all 

its  members;  or  by  the  loss  of  an  integral  part,  whereby  it  is  ren- 
dered unable  to  do  any  corporate  act,  or  to  restore  itself  by  a  new 
election;  or  by  a  surrender  to  the  Gk)vemment  of  its  franchises;  or 
by  an  Act  of  the  Legislature  repealing  the  Act  of  incorporation  with 
the  assent  of  the  corporation;  or  by  a  forfeiture  of  its  charter  through 
abuse  or  neglect  of  its  franchises,  as  for  a  condition  broken,  there 
being  a  tacit  condition  in  every  such  grant,  that  the  corporation 
shall  act  up  to  the  end  of  its  institution.    lb, 

7.  A  forfeiture  must  be  judicially  inquired  into,  but  a  dissolution  need 

not  be.    lb. 

8.  The  corporate  right  to  select  and  acquire  land  for  the  authorized  pur- 

poses of  a  corporation,  is  property.  It  is  an  incorporeal  heredita- 
ment, not  a  legal  title  to  the  land  itself,  nor  a  mere  capacity  or 
faculty  to  acquire  and  hold  land,  such  as  every  individual  possesses. 
But  in  addition  to  such  capacity,  it  is  a  right  or  privilege,  a  portion 
of  the  eminent  domain,  vested  in  the  corporation  to  acquire  the  legal 
title  to  land,  subjected  by  the  grant  to  its  will,  and  thus  to  convert 
the  incorporeal  right  into  a  corporeal  hereditament,  and  in  the  fran- 
chise to  choose  and  condemn  land  for  any  particular  public  purpose, 
that  portion  of  the  eminent  domain  granted  and  subsisting  in  one 
corporation,  cannot  be  bestowed  upon  another  to  the  prejudice  of 
the  former  grant — nor  can  any  other  legally  acquire  any  such  right 
of  way,  or  title  to  land  over  which  the  franchise  extends,  as  will 
hinder  the  former  corporation  in  the  exercise  and  enjoyment  of  itt 
franchise.    lb. 

9.  In  ordinary  cases  the  State  may  repeal  or  modify  at  pleasure  any  Act 

of  incorporation  granted  by  it,  before  it  is  accepted,  and  when  no 
rights  have  been  acquired  under  it.  Until  accepted  it  is  not  a  grant, 
nor  the  public  faith  pledged  not  to  impair  it.    lb. 

10.  As  between  the  holders  of  general  or  common  land  warrants,  there 

is  no  priority  of  right  to  locate;  this  warrant,  is  a  mere  authority  to 
the  surveyor  or  proper  officer  to  make  the  survey,  and  the  certifi- 
cate is  the  inception  of  title,  to  which,  the  patent,  when  issued, 
relates.  The  title  remains  in  the  State  until  the  warrant  is  located, 
and  will  pass  under  a  junior  warrant,  if  first  executed.  But  it  is 
not  so  with  an  Act  of  incorporation,  which  when  accepted,  amounts 
to  a  grant,  and  the  right  conferred,  a  vested  franchise,  existing 
independent  of  any  act  of  location  or  survey,  which  the  State  can- 
not re-assert,  nor  grant  to  any  other.  It  is  a  prior  right  to  which 
all  subsequent  grants  must  yield.    lb. 

11.  A  chartered  company  may  lose  its  prior  right  by  acquiescing  in  other 

works,  inconsistent  with  such  rights.     lb. 

12.  The  charter  of  the  visitors  and  trustees  of  the  Charlotte  Hall  School. 

(Act  of  1774,  ch.  14,)  is  to  be  considered  in  the  light  of  a  public  law. 
Its  visitors  are  liable  to  a  penalty  if  they  refuse  or  delay  the  accept- 
ance of  their  appointment,  and  the  charter  is  referred  to  specially 
in  several  public  laws  connected  with  the  fiscal  operations  of  the 
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Oovernment.    In  alleging  its  right  to  sue,  it  is  not  necessary  to  refer 
to  the  various  Acts  of  Assembly  which  relate  to  it:    State  vs.  Oreen- 
wdU  284: 
See  Condition,  2. 
Contract,  6. 

COSTS. 

1.  In  an  action  brought  in  the  name  of  the  State,  for  the  use  of  a  person 

entitled  to  a  fund,  it  is  no  valid  objection  to  the  judgment,  that  costs 
have  been  adjudged  against  the  State.    State  vs.  Oreenwell^  284. 

2.  That  is  the  proper  mode  of  entering  the  judgment  since  the  Act  of 

1794,  ch.  54,  sec.  10,  and  its  effect  is  to  render  the  equitable  plaintiff 
liable  to  an  attachment  for  costs,  if  he  fails  to  sustain  his  action. 
lb. 

3.  Upon  a  successful  motion  in  arrest  of  judgment,  each  party  pays  his 

own  costs.    lb. 

4.  The  State  is  not  liable  for  costs  unless  there  exists  some  legislation  to 

make  her  so,  and  no  execution  should  be  awarded  against  her.    lb. 
See  EviDBNCE,  10. 

CRIMINAL  LAW. 

Under  the  Act  of  1809,  ch.  138,  a  party  may  be  indicted  for  wilfully 
burning  a  school-house  not  parcel  of  a  dwelling-house.  Such  prop- 
erty is  embraced  by  the  terms,  ^'  any  other  out-house  not  parcel  of 
a  dwelling-house,''  used  in  that  Act.    Jonea  vs.  Hungerford,  280. 

DAMAGES. 
fke  Libel. 

DEBTOR  AND  CREDITOR. 

1.  The  personal  estate  of  a  deceased  debtor  is  the  natural  fund  for  the 

payment  of  his  debts;  and  must,  in  ordinary  cases,  be  first  resorted 
to  by  the  creditor  for  the  satisfaction  of  his  claim.  Wyse  vs.  Smithy 
206. 

2.  If  i>er8onal  assets  come  to  the  hands  of  the  executor  or  administrator, 

sufficient  to  pay  all  the  debts  of  the  deceased,  the  creditor  must  look 
to  that  fund  for  the  payment  of  his  debts;  and  if  those  assets  are 
wasted,  his  remedy  is  on  the  official  bond  of  the  executor  or  adminis- 
trator,   lb, 

3.  The  real  estate  of  the  debtor  is  protected,  unless  the  personal  assets 

are  insufficient;  and  to  authorize  the  Chancellor  to  x>ass  a  decree,  to 
sell  the  real  estate,  to  pay  the  debts  of  the  deceased,  the  bill  must 
allege  an  insufficiency  of  personal  assets  for  that  purpose,  which 
allegation  must  be  admitted  by  the  answers,  or  proved.    lb. 

4.  A  personal,  collateral  security,  given  by  an  administrator,  for  a  debt 

due  by  a  deceased  intestate,  cannot  operate  to  place  the  creditor  in  a 
better  situation  against  the  real  estate  of  the  deceased,  than  he 
would  be  without  such  security.    lb. 

5.  Where  debtors  transferred  property  in  trust  for  the  benefit  of  credi- 

tors, who  agreed  to  accept  their  respective  proportions  of  the  estate 
conveyed,  and  in  consideration  thereof,  released  the  debtors  from 
24  4  G.  &  J. 
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all  liability,  in  an  action  by  one  of  the  creditors  against  the  debtors, 
it  is  not  competent  for  the  plaintiff  to  show,  in  order  to  avoid  the 
release,  either,  that  one  of  the  defendants  had  represented  to  the 
witness,  (who  was  a  creditor,)  that  the  creditors  generally,  had 
consentied  to  sign  the  release,  and  that  he  (the  witness,]  had  exe- 
cuted it  under  that  impression,  or,  that  one  of  the  creditors  had 
refused  to  execute  the  release,  and  the  defendants  in  order  to  induce 
him  to  sign  it,  had  secretly  agreed  to  pay  him,  and  did  pay  him, 
without  the  knowledge  of  the  other  creditor's,  an  additional  con- 
sideration. Such  evidence  does  not  establish  any  fraud.  Smith  vs. 
Stone,  317. 

6.  When  there  is  an  understanding,  that  all  the  creditors  of  a  particular 
debtor  are  to  sign  a  deed  of  release,  upon  certain  conditions,  and 
to  receive  nothing  beyond  their  proportions  of  the  trust  fund,  or 
that  the  deed  should  be  void,  any  underhand  agreement  to  pay  more, 
would  have  been  a  breach  of  faith,  and  a  violation  of  the  principles 
of  morality  and  fair  dealing.    lb. 

See  Pabtnership. 
Payment,  4,  6. 
Pleading,  1. 

DEED. 

See  Pabtnership. 

DESCENT  AND  DISTRIBUTION. 

The  mode  of  ascertaining  the  degree  of  kindred  between  two  indi- 
viduals, according  to  the  Act  of  1798,  ch.  101,  sub-ch.  11,  sec.  15.  is 
to  reckon  by  counting  down  from  the  common  ancestor  to  the  rapre 
remote.  This  applies  to  all  cases  of  distribution  of  personal  estate. 
State  vs.  Qreenwell,  284. 
Sse  Executors  and  Administrators,  8,  5,  6. 

EJECTMENT. 

1.  In  ejectment,  separate  demises  from  several  lessors  may  be  laid  in  the 

declaration;  and  the  plaintiff  at  the  trial  may  give  in  evidence,  the 
separate  titles  of  the  several  lessors  to  separate  parts  of  the  premises 
in  question,  and  recover  accordingly*    Magruder  vs.  Peter,  224. 

2.  A  plaintiff  in  ejectment  may  recover  less  than  he  declares  for,  but 

cannot  recover  more;  and  he  may  declare  for  less  than  he  is  entitled 
to,  and  recover  it,  but  it  must  consist  of  the  same  nature  with  that 
claimed.    J&. 
See  Guardian  and  Ward,  1. 

EQUITY. 

1.  In  the  month  of  June,  1828,  The  Baltimore  and  Ohio  Rail  Road  Com- 
pany, claiming  under  their  charter,  and  in  pursuance  of  locations, 
surveys  and  purchases  of  a  route  ^or  a  contemplated  rail  road,  filed 
several  bills  in  the  Court  of  Chancery,  against  the  Chesapei^e  and 
Ohio  Canal  Company.  These  bills  suggested,  that  the  defendants 
had  obtained  an  injunction  prohibiting  the  complainants  from 
obtaining  a  title,  or  right  of  way,  to  their  located  route,  and  having 
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thus  stopped  the  progress  of  the  complainants^  undertaking,  were 
proceeding  in  their  turn,  ui>on  the  assumption  of  a  prior  an^  para- 
mount right  of  choice,  to  acquire  title  to  the  route  surveyed  and 
adopted  by  the  complainants.  The  Chancellor  upon  this  case  granted 
an  injunction.  The  defendants  in  their  answers  relied  upon  a  prior 
right  of  choice  to  the  route  in  controversy,- and  that  it  was  imprac- 
ticable for  both  companies  to  occupy  it,  for  the  purposes  of  their 
several  charters.  The  Chancellor,  upon  final  hearing,  granted  a 
perpetual  injunction  to  the  complainants.  Upon  appeal,  held^  that 
the  Canal  Company  has  the  priority  of  right  in  the  choice,  or 
selection  of  ground,  for  the  route  and  site  of  the  canal  in  the  valley 
of  the  Potomac,  that  the  injunction  should  be  dissolved,  and  the 
bill  dismissed  with  costs.  Chesapeake  cfe  Ohio  Canal  Co,  vs.  Balto,  <& 
Ohio  R.  R.  Co.  1. 

2.  Upon  the  motion  to  dissolve  an  injunction,  the  Chancellor  confines 
himself  exclusively  to  the  consideration  of  the  case,  or  combination 
of  facts  set  forth  in  the  bill,  out  of  which  the  equity  of  the  injunc- 
tion arose,  and  to  the  answer  of  the  defendant  to  those  facts. 

Per  Bland,  Chancellor.    lb, 

8.  The  best  test  of  what  are  properly  averments  of  facts  in  a  bill  or 
answer,  is,  whether  they  are  such  matters  as  a  witness  may  be  called 
upon  to  prove,  or  the  truth  of  which  must  be  established  by  evi- 
dence, to  enable  a  Court  to  act;  if  they  are  not,  then  such  aver- 
ments are  either,  mere  principles  of  equity,  or  some  of  those  public 
and  established  facts,  of  which,  the  Court  is  bound  to  take  judicial 
notice  without  any  proof.   lb, 

4.  As  to  all  those  facts  and  circumstances  of  which  a  Court  is  bound 

to  take  notice;  on  a  motion  to  dissolve  an  injunction  the  parties 
stand  before  it  in  the  same  situation,  as  that,  in  which  a  dissolution 
is  asked  for,  on  the  ground  that  the  facts  set  forth  in  the  bill  give 
rise  to  no  equity,  on  which  an  injunction  ought  to  be  granted.    lb, 

5.  If  it  appears  that  the  facts  as  stated  in  a  bill,  looking  to  it  only,  give 

rise  to  no  equity,  it  is  very  certain  that  the  injunction  would  be 
dissolved,  whether  the  defendant  had  answered  or  not,  or  however 
imperfectly  he  might  have  answered.    lb. 

^.  According  to  the  established  practice  of  Chancery  in  this  State,  it 
may  be  taken  to  be  a  general  rule,  that  a  defendant,  although  he 
answers  the  bill,  and  issue  be  joined  thereon,  may  at  the  hearing 
object,  that  the  case  made  in  the  bill  does  not  entitle  the  party  to 
equitable  relief,  and  if  his  objection  be  sustained,  the  bill  will  be 
dismissed.    Chambers  vs.  Chalmers^  293. 

7.  This  rule,  however,  as  it  regards  some  defences,  at  least,  given  by 
statute,  cannot  apply.  Limitations  must  always  be  pleaded,  both  at 
law  and  in  equity;  and  a  defendant  cannot  avail  himself  of  limi- 
tations, merely  because  the  proceedings  of  the  plaintiff  show  a  case 
to  which  limitations  might  be  applied.    lb, 

S.  The  same  doctrine,  though  not  perhaps  to  the  same  extent,  prevails, 
where  reliance  is  placed  by  a  defendant  upon  the  usurious  character 
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of  the  contraot  set  out  in  the  bill,  as  the  foundation  of  the  plaintiff's 
proceeding.  lb. 
9.  Where  a  bill  for  the  specific  execution  of  a  contract  states  a  case, 
which  may  or  may  not  be  usurious,  according  to  the  facts  which 
really  exist  in  the  case,  the  statute  of  usury  must  be  pleaded  or 
relied  upon  in  the  answer,  or  it  will  not  avail  the  defendant.  The 
rule  might  be  different,  if  the  bill  stated  a  usurious  contract  which 
no  inference  or  intendment  can  help.    lb. 

10.  Where  a  contract  contained  divisible,  unconnected,  and  independent 

stipulations,  the  performance  of  which  was  agreed  to  be  guaranteed 
by  the  execution  of  a  mortgage,  and  afterwards  upon  a  liquida- 
tion of  the  accounts  of  the  parties,  the  mortgage  was  executed,  it  was 
held  to  be  no  objection  in  equity  to  enforcing  the  mortgage,  merely 
because  some  of  the  stipulations  in  the  first  contract  were  usurious. 
To  sustain  the  objection  that  the  mortgage  was  usurious,  it  should 
have  been  stated,  that  it  was  given  to  secure  the  usurious  stipula- 
tions mentioned  in  the  contract.    lb. 

11.  After  issue  joined  upon  an  answer  alleging  usury,  generally,  it  can- 

not be  objected  at  the  hearing,  that  this  defence  had  not  been  taken 
with  more  legal  precision.    This  could  not  be  done  even  at  law.  lb. 

12.  Pleadings  in  Chancery  should  consist  of  averments  or  allegations  of 

fact,  and  not  of  inference  and  argument.    1  b. 

13.  Where  it  was  held^  that  a  sale  was  effected  by  a  certain  party  in  his 

character  of  trustee.    Brown  vs.  Wallace^  380. 

14.  Whether  a  sale,  made  under  certain  circumstances,  is  voidable  on 

account  of  the  trustee  having  exceeded  his  authority,  and  whether 
he  sold  as  trustee,  are  not  questions  open  to  investigation,  after  his 
report,  fully  disclosing  the  facts,  had  been  finally  ratified,  and  no 
appeal  taken.  These  were  questions  necessarily  brought  to  the 
Chancellor's  attention  by  the  report;  and  his  final  ratification  was 
conclusive  upon  the  purchaser.    lb. 

15.  Where  a  trustee  of  the  Court,  at  the  time  of  sale,  expressly  declared 

he  only  sold  the  estate,  right,  and  interest,  which  the  parties  to  the 
decree  had  in  certain  land,  and  if  they  had  no  right  he  sold  none, 
there  can  be  no  pretence  of  warranty;  nor  is  it  necessary  in  such  a 
case.,  to  determine  whether  the  doctrine  of  caveat  emptor  applies  to 
trustees'  sales  in  this  State.    lb. 

17.  At  a  trustee's  sale  a  certain  lot  was  represented  as  containing  148 
acres,  for  which  the  purchaser  bid  $28  per  acre.  This  is  a  sale  by 
the  acre,  and  the  purchaser  applying  to  the  Court  within  a  reason- 
able time,  would  be  allowed  for  a  deficiency  in  the  number  of  acres. 
Where  the  sale  was  made  in  1812,  the  purchaser  gave  his  bond,  took 
possession,  and  used  the  property,  and  made  no  complaint  about 
deficiency  until  1818,  he  was  held  to  have  forfeited  all  claim  to  an 
allowance,    lb. 

17.  The  proceedings  of  a  trustee  for  the  sale  of  real  estate,  acting  under 
the  appointment  and  orders  of  the  Court  of  Chancery,  cannot  be 
investigated  by  a  bill,  filed  on  the  equity  side  of  the  County  Courts. 
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The  relief  due  to  a  party  injured  by  such  a  trustee,  may  be  obtained 
upon  application  to  the  Court  of  Chancery,  under  whose  exclusive 
control  the  trustee  acts,  and  the  County  Coi^rts,  though  Courts  of 
concurrent  jurisdiction  in  equity  matters,  have  no  jurisdiction  in 
such  a  case.  The  Court  of  Chancery  cannot  interfere  by  an  original 
bill,  where  the  trustee  acts  under  the  orders  of  the  County  Court. 
lb. 

18.  It  is  a  general  rule  as  to  sales  under  decrees  of  Chancery,  that  the 

purchaser  always  pays  interest  according  to  the  terms  of  the  decree 
from  the  day  of  sale,  whether  he  gets  possession  or  not.  His  getting 
possession  is  not  a  condition  precedent  to  the  payment  of  either 
principal  or  interest  of  the  purchase  money.  The  purchaser  is  pre- 
sumed to  regulate  his  bidding  with  a  view  to  the  known  powers 
and  rules  of  the  Court,  as  to  delivering  possession.  Per  Bi^and, 
Chancellor.    Ih. 

19.  A  purchaser  at  such  sale,  who  does  not  give  his  bond  for  the  purchase 

money,  nor  otherwise  comply  with  the  terms  of  sale,  for  several 
months  after  the  sale,  and  did  not  receive  possession  until  he  com- 
plied, must  still  pay  the  interest  from  the  day  of  sale.    lb. 

20.  A  party  to  a  suit  after  the  Court  had  decreed  his  land  to  be  sold, 

cannot  defeat  the  sale,  or  give  a  purchaser  under  the  decree  a  right 
to  object  to  his  purchase,  by  making  a  conveyance  to  another  per- 
son,   lb, 

21.  Where  a  trustee  acting  under  a  decree  to  sell  as  much  property  as 

may  be  necessary  to  discharge  debts,  due  from  A.  to  B.,  sells  more 
than  is  actually  necessary,  a  purchaser  cannot  be  allowed  to  object 
to  the  sale  on  that  account.    lb, 

22.  In  Maryland,  the  rule  of  caveat  emptor  applies  to  all  judicial  sales. 

Chancery  in  no  case  undertakes  to  sell  anything  more  than  the  title 
of  the  parties  to  the  suit,  and  it  allows  of  no  inquiry  into  the  title 
at  the  instance  of  the  purchaser,  or  any  one  else.    lb, 

23.  A  purchaser  at  a  Chancery  sale  is  not  answerable  for  any  disposition 

which  the  Court  may  make  of  the  purchase  money.    lb. 
See  Bond,  1,  2. 

Debtob  and  Creditob,  8. 
Evidence,  2,  0. 
guabdian  and  ward,  7. 
Husband  and  Wife,  1-4. 
Sale,  2,  4. 

ESTOPPEL. 

G.  on  the  8d  November,  1829,  brought  an  action  upon  the  case  against 
S.  for  an  injury  to  his  mill,  by  backing  water  upon  it  from  a  mill- 
dam  below.  He  claimed  damages  from  the  10th  September,  1827, 
to  the  time  of  the  impetration  of  his  writ.  S.  pleaded  in  bar  a 
verdict  and  judgment  in  his  favor,  in  a  prior  action  brought  by  G. 
K  against  him,  on  the  9th  November,  1827,  for  an  injury  of  precisely 
the  same  character,  committed  upon  the  1st  June,  1822.    The  first 
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action  was  tried  upon  the  plea  of  not  guilty.  Upon  demurrer  to 
this  plea,  it  was  held,  that  no  matter  of  fact  or  of  right  appearing 
under  the  circumstances  to  have  been  distinctly  put  in  issue  in  the 
first  suit,  the  finding  of  the  jury  and  judgment  of  the  Court,  formed 
no  estoppel  to  a  recovery  in  the  subsequent  action.  Shctfer  vs.  Stone- 
broker,  289. 
See  Pleading,  7. 

EVIDENCE. 

1.  No  evidence  can  be  required  to  prove  the  existence  of  a  fact  which 

must  have  happened  according  to  the  constant  and  invariable  course 
of  nature,  or  to  prove  any  general  law,  or  other  public  matter 
which  the  Courts  are  bound  to  notice.  Per  Bland,  Chancellor. 
C.  <&  O.  Canal  Co,  vs.  B,  <&  O.  R.  R.  Co,  1.  ^ 

2.  It  is  not  the  duty  of  the  Courts  to  take  judicial  notice  of  the  execu- 

tion of  a  public  statute.  The  various  modes  in  which  public  statutes 
are  carried  into  effect,  by  the  executive  officers  of  Government  are 
mere  facts,  and  must  be  proved  as  facts.  If  relied  upon  to  avoid 
an  equity  upon  which  an  injunction  was  rightfully  granted,  uix>n  the 
motion  to  dissolve,  the  Court  cannot  notice  them.    lb, 

3.  A  witness  cannot  decline  answering  a  question,  merely  because  it 

will  subject  him  to  a  civil  liability.    Naylor  vs.  Semmes^  191. 

4.  The  refusal  of  the  County  Court,  to  compel  an  unwilling  witness  to 

answer  a  question,  though  erroneous,  will  not  affect  the  judgment  of 
the  Appellate  Court,  where  the  answer  to  the  question  would  be  irrele- 
vant or  inadmissible.    lb, 

5.  In  an  action  upon  an  administration  bond,  brought  for  the  use  of  the 

President  and  Trustees  of  Charlotte  Hall  School,  claiming  the  residue 
of  an  intestate  ^s  estate,  for  default  of  kin  within  the  fifth  degree  of 
either  consanguinity  or  affinity,  under  the  Act  of  1719,  ch.  14,  and 
1729,  ch.  24,  the  defendant  pleaded  in  bar,  that  the  intestate  left  a 
certain  B.  within  the  fifth  degree  of  consanguinity,  who  was  entitled 
to  the  residue,  &c,\  upon  this  plea  issue  was  joined.  He/d,  That  B. 
could  not  be  called  to  prove,  that  she  was  related  to  the  deceased, 
within  the  fifth  degvere,  as  she  had  a  direct  interest  in  establishing 
that  fact.    State  vs.  Greenwell,  284. 

6.  The  declarations  of  a  deceased  party  are  competent  evidence,  in  an 

action  against  his  administrator  for  the  residue  of  his  estate,  to 
prove  that  a  particular  person  was  his  relation,  and  the  degree  of 
the  consanguinity  or  affinity  between  them ;  but  a  conversation  be- 
tween the  deceased  and  another,  in  which  each  reckoned  up  their 
descents,  when  the  deceased  remarked,  if  that  be  the  case,  we  are 
second  cousins,  is  not  admissible  evidence  for  the  purpose  aforesaid. 
lb. 

7.  Where  a  plaintiff  claimed  to  have  a  mortgage  recorded  after  the 

time  allowed  by  law,  and  the  defendant  set  up  a  claim  to  an  allow- 
ance out  of  the  property  which  it  was  alleged  was  a  part  of  the  con- 
sideration for  uniting  in  the  mortgage,  evidence  that  the  plaintiff 
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bad  said,  (after  the  time  for  recording  the  mortgage  had  elap3ed,) 
he  never  blamed  the  defendant  in  the  transaction,  and  that  he  was 
willing  to  allow  her  ^,000,  out  of  the  property  in  dispute,  and  that 
he  had  employed  R.  to  call  upon  the  defendant  and  explain  to  her  the 
propriety  of  accepting  that  sum,  is  not  sufficient  to  support  the 
defence.    Chambers  vs.  Chalmers^  298. 

8.  An  agreement  that  a  co-defendant  might   be  examined   before  a 

Justice  of  the  Peace,  to  have  the  same  effect  as  if  taken  regularly 
under  a  commission  for  evidence,  or  a  commission  de  bene  esae^ 
and  as  if  the  Chancellor's  order  for  his  examination  as  a  witness 
had  been  obtained,  does  not  waive  an  objection  to  the  witness'  com- 
petency, and  the  exception  may  be  taken  at  the  hearing.    lb, 

9.  Defendants  who  are  properly  joined  in  equity,  who  have  an  interest 

in  the  satne  subject-matter,  and  must  be  affected  by  the  same  evi- 
dence, are  not  competent  witnesses  for  each  other.    lb. 

10.  Where  a  married  woman  and  her  trustee  united  in  a  mortgage  of  her 

separate  estate,  upon  a  bill  to  enforce  the  mortgage,  in  which  they 
were  both  made  defendants,  the  trustee  being  responsible  for  costs, 
is  not  a  competent  witness  for  his  co-defendant.    lb. 

11.  Where  a  defendant  filed  an  account  in  bar,  charging  the  plaintiff  with 

board,  clothing,  and  expenses,  to  which  non  (xssumpsit  and  limita- 
tions were  pleaded,  the  plaintiff  cannot  at  the  trial,  for  the  purpose 
of  showing  that  the  defendant  is  entitled  to  no  credit  for  such 
matters,  prove  that  the  defendant  entered  upon,  and  received  the 
rents  and  profits  of  the  plaintiff's  real  property.  Burch  vs.  State^  807. 
See  Assumpsit. 

Debtor  and  Ckeditob,  5. 
Equity,  3,  4. 
Ejectment,  1. 
Guardian  and  Ward,  2. 
Payment,  6. 
Wills,  3.     . 

EXECUTION. 
See  Assumpsit. 
Costs,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  Act  of  1818,  ch.  217,  declares,  that  moneys  received  for  the  hire 

or  use  of  negroes,  by  an  executor  or  administrator,  during  the  time 
he  is  entitled  to  the  possession,  shall  be  assets  belonging  to  the  estate, 
and  shall  be  accounted  for  by  him.  And  such  was  the  law  before 
the  passage  of  that  Act.    Edden  vs.  State^  194. 

2.  The  Act  of  1798,  having  made  negroes  assets,  the  hire  after  the  death 

of  the  owner  became  assets  also.  It  was  an  incident  springing  out 
of  assets,  and  partook  of  their  nature.  It  is  like  the  interest  arising 
after  the  death  of  the  obligee,  in  a  bond  given  to  him  in  his  life- 
time,   lb. 
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8.  In  an  action  upon  an  administration  bond,  where  the  breach  assigned 
was  an  inventory  returned  by  the  administrator,  and  after  sundry 
disbursements  made,  there  remained  a  balance  of  said  inventory  in 
the  hands  of  the  administrator  to  be  distributed,  of  which  the  plain- 
tiff claimed  one-fourth  as  distributee,  and  the  issue  was  made  up 
upon  the  truth  of  such  breach,  the  plaintiff  cannot  insist  upon 
charging  the  defendant  with  anything  not  in  the  inventory,  and  of 
course,  the  hire  of  negroes,  which  agcrued  after  the  date  of  the 
inventory,  could  not  be  recovered  in  such  a  state  of  the  pleadings. 
lb. 

4.  Under  the  Act  of  1729,  ch.  24,  sec.  17,  administrators  in  certain  cases 

are  directed  to  pay,  and  satisfy  the  balance  of  the  estate  of  those 
intestate  persons  who  leave  no  legal  representatives,  &c.  ''to  the 
visitors  of  the  public  school  of  the  county  where  the  deceased  re- 
sided. ^^  The  replication  in  assigning  a  breach  under  that  Act,  al- 
leged, that  the  intestate  ''K.  died  possessed  of  a  large  personal  estate 
in  Saint  Mary's  Ck>unty."  Hekf,  That  although  this  allegation  was 
ambiguous,  yet  it  was  sufficient  upon  a  motion  in  arrest  of  judg- 
ment.   State  vs.  Oreemcell^  284. 

5.  Where  the  personal  estate  of  an  intestate  consists  of  slaves,  a  dis- 

tributee cannot  recover  from  a  delinquent  administrator  and  his  sure- 
ties, both  the  appraised  value,  and  the  increase,  and  hire  of  such 
slaves,  from  the  time  of  granting  letters  or  appraisement.  He  may 
claim  their  appraised  value  and  interest  thereon,  or  their  increase 
and  hire  up  to,  and  real  value  at,  the  time  of  bringing  his  action. 
But  the  pleadings  must  disclose  which  course  he  elects  to  take. 
Burcifi  vs.  State^  807. 

6.  By  recovering  the  value  of  the  slaves,  the  distributee  casts  upon  the 

administrator,  the  title  to  the  property  from  the  period  to  which  the 
recovery  relates.    lb, 

7.  An  administrator  who  employs  an  agent  to  collect  money  for  the  estate 

under  his  care,  no  resort  being  had  to  legal  process,  and  the  agent 
being  neither  a  public  officer  nor  an  attorney,  is  not  entitled  to 
charge  the  estate  with  the  compensation  of  such  agent.  Gwynn  vb. 
Dorsey,  312. 

8.  The  Orphans'  Court  have  a  limited  discretion  with  regard  to  the 

amount  of  an  administrator's  commissions,  and  also  as  to  the  time 
and  manner  of  making  the  allowance.    7&. 

9.  The  Orphans'  Court  should  aim  to  make  the  commissions  allowed  by 

them  correspond  with  the  duties  performed,  and  in  xxtssing  every 
account  should  look  to  the  advance  made  in  the  administration  of 
the  assets.  Ih, 
10.  Where  an  administrator,  in  the  execution  of  an  order  for  the  sale  of 
his  intestate's  estate,  took  a  bond  with  one  surety  for  $72,  which 
not  being  paid,  he  did  not  sue  until  one  term  after  the  day  of  pay- 
ment of  the  bond  had  passed,  but  upon  obtaining  judgment,  issued 
a  fi.  fa,  which  did  not  procure  the  money,  he  is  not  called  on  to 
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re  the  sufQciency  of  the  bond,  to  obtain  a  credit  for  euch  sale, 
is  the  failure  to  sue  at  the  first  term,  of  itself  an  act  of  negli- 
e.    lb. 

*e  an  administrator  manifestly  intends  fairly  to  do  his  duty,  the 
I  should  be.  not  to  hold  him  liable  upon  slight  grounds.  Ih, 
>rphan8^  Court  have  the  power  to  make  an  administrator  account 
interest  on  money  belonging  to  the  estate,  which  he  has  applied 
lis  own  use,  or  neglected  to  distribute  and  pay  over.  lb. 
re  a  sale  is  made  under  the  authority  of  the  Orphans'  Court,  upon 
lit.  the  purchase  money  to  be  on  interest  until  the  ezpii*ation  of 
term  of  credit,  it  is  not  improper  in  the  administrator  to  receive 
money  after  the  sale,  before  the  expiration  of  the  credit,  and 
)  stop  the  interest.    lb, 

dministrator  may  be  held  to  pay  interest,  from  the  time  he 
lived  money  belonging  to  his  estate,  if  he  applied  it  to  his  own 
and  profit;  and  from  the  end  of  thirteen  months  after  the  date 
lis  letters,  if  he  kept  it  by  him  without  any  apparent  reason, 
omits  to  distribute  it  among  creditors.    lb. 

fKRUPTCY  AND  INSOLVENCY,  1. 

troR  AND  Creditor,  2.  4. 

DENCE, 6. 
ADINO.  1,  2,  3. 
E.  1. 


sTOE  AND  Creditor,  5,  6. 

DITION,  1. 
PORATION,  9. 

y. 

TMBNT,  3,  6. 

!^  AND  WARD. 

dians  who  have  the  lands  of  infants  intrusted  to  them,  may 

ke  leases  to  try  titles;  but  the  privilege  is  not  extended  to  those 

xdians,  to  whom  belong  the  custody  of  the  infants  alone.    Ma- 

der  vs.  Peter,  224. 

n  a  plaintiff  in  ejectment  relies  on  a  lease  made  by  a  guardian, 

s  necessary  to  prove  at  the  trial,  the  legal  appointment  of  the 

ordian,  and  that  the  ward  was  under  age  when  the  lease  was 

de.    lb. 

Orphans^  Court  of  the  county  where  letters  of  administration  are 

nted,  have  power  under  the  Act  of  1798,  ch.  101,  sub-ch.  12,  to 

K>int  a  guardian  to  the  infant  children  of  an  intestate  in  all  cases. 

aft  vs.  Wickey,  282. 

legality  and  regularity  of  such  an  appointment,  can  in  no  manner 

affected  by  the  fact,  that  a  guardian  for  such  children  had  been 

>ointed  by  the  tribunals  of  another  State.    lb. 
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GUARDIAN  AND  WABD.— Continued, 

5.  Guardians  like  executors  and  administrators,  can  only  sue  in  the 

Courts  of  the  country  from  which  they  derived  their  power.  They 
have  no  extra-territorial  authority,  qua  guardian.    26. 

6.  The  domestic  guardian,  having  the  property,  is  bound  to  pay  for  the 

maintenance  and  education  of  the  ward.  And  the  foreign  guardian 
having  the  custody  of  the  ward,  can  enforce  the  fulfilment  of  this 
requisition  by  an  application  to  the  proper  tribunal.  In  such  a  case 
the  domestic  guardian  would  be  regarded  as  a  trustee.  This  results 
from  the  extent  of  the  power  granted  to  our  Courts,  to  appoint 
guardians,  viz:  in  all  cases  where  they  grant  administration,  they 
may  protect  the  rights  of  infants  interested  therein.    lb, 

7.  The  rule  that  a  trespasser,  who  enters  upon  an  infantas  real  estate, 

shall  be  charged  as  a  guardian,  is  a  fiction  of  a  Court  of  equity  only. 
Burch  vs.  State,  307. 
See  Limitations,  2,  3. 

HUSBAND  AND  WIFE. 

1.  When  the  aid  of  a  Court  of  equity  is  necessary,  to  enable  the  husband 

to  obtain  possession  of  the  wife^s  personal  property,  he  must  do 
what  is  equitable,  by  making  a  suitable  provision  out  of  it,  for  her 
maintenance,  and  that  of  her  children.  Duvall  vs.  Farmera  Bcmk^ 
197. 

2.  The  wife  ^6  equity  exists,  although  there  has  been  an  assignment  for 

a  valuable  consideration;  and  the  assignee,  standing  in  the  place  of 
the  husband,  and  seeking  to  withdraw  the  funds,  will  be  compelled 
to  make  the  provision.    lb, 

3.  In  England,  this  principle  is  founded  ui>on  the  rule,  that  the  husband. 

« 

seeking  the  intervention  of  a  Court  of  equity  to  gain  possession  of 
his  wife^s  estate,  must  do  equity.    lb. 

4.  It  is  immaterial,  whether  the  wife  asserts  her  claim  to  this  equity, 

in  opposition  to  the  complainant  in  an  original  bill,  or  by  petition, 
after  an  order  of  the  Court  distributing  a  fund  in  Court,  which  has 
not  been  paid  over.  In  the  latter  case,  it  will  be  considered,  as 
substantially  an  exception  to  the  auditor ^s  report,  distributing  the 
fund  out  of  which  she  claims  payment.  Under  the  order  nisi, 
usually  passed  upon  petitions  against  funds  in  Court,  the  rights  of 
all  the  parties  interested,  will  be  examined  and  determined.    lb, 

5.  The  character  and  extent  of  the  provision  for  the  wife,  would  seem 

in  every  case  to  be  governed  by  its  peculiar  circumstances,  and  be 
regulated  by  the  whole  amount  of  the  wife^s  fortune,  and  what  the 
husband  had  previously  received.    lb. 
See  Appeal  and  Error,  4.  • 

Evidence,  10. 

INFANT. 

See  Guardian  and  Ward. 

INTEREST. 

See  Equity,  19. 

Executors  and  Administrators,  14. 
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INT. 
^ssuHPsrr. 

JOSTS,  1,  2,  3. 
i^STOFPEL. 
*LEADINO,  7. 

TARRANT. 

iORPORATION,  10. 

\T>  FACT. 

iompetent  for  the  Court  to  instruct  the  jury  upon  the  sufQciency  of 

le  declaration  in  the  cause,  at  the  trial.    Berry  vs.  Harper^  822. 

QABOIAN  AND  WaRD,  1,  2. 

action  upon  the  case  for  publishing  a  libel  in  which  plaintiff 
as  charged  with  being  ^'a  degraded  scoundrel,  liar  and  black- 
lard:^'  the  defendant  may  prove  in  mitigation  of  damages,  under 
le  general  issue  plea,  that  the  plaintiff,  shortly  prior  to  the  publica- 
[>n  of  the  libel  complained  of,  charged  the  defendant  with  being 
lilty  of  false  swearing  in  a  certain  cause  in  which  the  defendant 
id  been  examined  as  a  witness.    Davis  vs.  Griffith,  287. 

[ONS. 

)  plea  of  limitations  cannot  be  amended,  though  the  amended  plea 
filed  before  the  rule  day  has  expired.  But  if  a  plaintiff  amends  his 
)claration,  the  defendant  may  plead  limitations  anew.  State  vs. 
reen^  267. 

:uardian'8  bond,  as  respects  the  plea  of  limitations,  is,  by  the  Act 
1798,  ch.  101,  sub-ch.  12,  sec.  4,  placed  on  the  same  footing  with 
stamentary  and  administration  bonds.    lb* 

)  term  within  which  suits  must  be  brought  on  guardians'  bonds, 
cording  to  the  Act  of  1729,  ch.  24,  sec.  21,  is  twelve  years  after  the 
ssing  of  the  bonds.    lb. 

>lea  of  limitations  to  conform  to  the  Act  of  Assembly,  must  allege 
at  twelve  years  have  elapsed  from  the  passing  of  the  bond  in  the 
daration  mentioned,  before  the  issuing  of  the  original  writ  in  the 
.use,  or  it  must  contain  some  equivalent  averment.    lb. 
ere  a  plaintiff  sued  out  a  writ  in  debt  for  £5,000,  and.  afterwards, 

permission  of  the  County  Court,  amended  his  writ  to  debt  for 
,500,  the  defendant  pleaded  limitations  in  bar,  aod  had  judgment 

the  County  Court  upon  general  demurrer.  Upou  appeal,  the 
dgment  was  reversed,  but  as  a  writ  cannot  be  amended,  and  the- 
3a  of  limitations  would  be  a  conclusive  answer  to  an  amended 
claration  conforming  to  the  original  writ,  this  Court  refused  a 
ocedendo.    lb. 

ry  acknowledgment  to  take  a  case  out  of  the  Act  of  Limitations, 
ould  be  of  such  a  character,  as  that  an  implied  promise  may  arise- 
drefrom.    Frey  vs.  Kirk,  352. 
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LIMITATIONS.— Con^nwed. 

7.  In  an  action  upon  a  note,  the  defendant  having  pleaded  limitations,  it 
appeared  that  a  few  4^y8  before  the  commencement  of  the  sait,  the 
defendant  was  shown  the  note,  and  asked  if  it  was  his,  to  which  he 
replied,  ^^yes,^^  and  being  then  asked  what  arrangement  he  ooold 
make  for  its  payment,  replied,  as  regards  that  he  could  not  say; 
being  then  informed  that  suit  was  to  be  brought,  he  again  replied, 
''  you  may  save  yourself  the  trouble,  as  I  have  taken  the  benefit  of 
the  insolvent  laws.'^  HeZd,  that  the  admission  with  the  qualifica- 
tion urged  by  the  defendant,  could  not  be  coustrued  into  the  admis- 
sion of  a  present  subsisting  debt;  if  the  excuse  was  true,  it  was 
equivalent  to  a  declaration  that  the  debt  was  discharged;  and  that  it 
could  not  be  inquired  into  upon  this  issue,  whether  the  discharge 
actually  obtained,  was  valid  or  not.    I  p. 

See  Evidence,  11. 

MORTGAGE. 

See  Equity,  10. 
Evidence,  7, 10. 

NEGROES  AND  SLAVES. 

See  Executors  and  Administratobs,  1,  2,  3,  5,  6. 

NOTICE. 

See  Payment,  1. 

ORPHANS'  COURT. 

See  -ExECUTOBS  and  Administrators,  8,  9, 12, 13. 
Guardian  and  Ward,  3,  4. 

PARTNERSHIP. 

One  partner  cannot  bind  another  by  deed,  yet  he  may  execute  a  re- 
lease under  seal  in  the  partnership  name,  which  will  discharge  a 
debtor  to  the  partnership.    Smith  vs.  Stone^  217. 

PAYMENT. 

1.  K.  gave  G.  his  single  bill  for  $100,  which  was  assigned  to  I.    The  bill 

being  due,  and  several  years'  interest  having  accrued  upon  it,  K. 
on  the  3d  April,  gave  an  agent  of  I 's  an  order  on  M.  for  $90.76,  pay- 
able on  the  Ist  of  liay.  The  agent  proved,  that  he  received  this 
order  to  be  a  payment,  provided  M.  accepted  it;  that  if  it  was  not 
accepted,  it  was  to  be  returned  to  K's  brother-in-law,  who  lived 
in  the  neighborhood.  M.  refused  to  accept  the  order,  and  some  two 
or  three  months  after,  the  agent  offered  to  deliver  the  note  to  the 
brother-in-law,  who  declined  receiving  it.  Held^  that  this  order 
was  not  a  payment,  and  that  K.  was  not  entitled  to  notice  of  its 
non-acceptance,  or  non-payment,  the  terms  of  the  contract  being  a 
waiver  of  the  right  to  notice.    Oeiser  vs.  Kerskner^  218. 

2.  The  general  rule  is  well  settled,  that  the  payment  of  a  less  sum  of 

money  than  the  whole  debt,  without  a  release,  is  no  satisfaction  of 
the  plaintiff's  claim.  A  mere  agreement  to  accept  less  than  the  real 
debt,  is  a  nudum  pactum.    lb. 
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TAYMEST,— Continued. 

3.  On  the  25th  of  October,  1820,  M.  of  Baltimore,  sold  L.  of  Havre  de 
Grace,  Md.:  merchandise  to  the  amouDt  of  $395.89,  at  6  months 
credit.  On  the  8d  of  January,  1821,  L.  made  further  purchases 
from  M.  to  the  amount  of  $552.97,  at  4  months  credit,  which  last  sum 
was  guaranteed  by  D.  On  the  5th  of  May,  M.  notified  D.  that  his 
guaranty  was  due,  and,  on  the  7th,  M.  drew  upon  L.  for  the  amount 
of  the  first  purchase.  On  the  8th,  L.  advised  M.  that  he  could  not 
pay  this  draft.  On  the  lOth  D.  paid  M.  $400.  In  an  action  upon 
this  guaranty,  it  was  hdd,  that  if  the  jury  believed  that  when  the 
first  payment  of  the  10th  May  was  made,  M.  had  received  L^s  letter 
of  the  8th,  then  M.  was  bound  to  apply  that  payment  in  discharge 
of  the  purchase,  unless  L.  before  the  payment  gave  different  direc- 
tions, or  M.  had  reason  to  believe  he  intended  a  different  application. 
Mitchell  VB.  Doll,  251. 

4.  It  is  a  general  rule,  that  a  debtor  on  different  accounts,  may  when  he 

makes  a  payment,  apply  it  to  which  account  he  pleases;  but,  if  he 
does  not  at  the  time  of  payment  apply  it  specifically  to  either,  but 
makes  it  generally,  or  on  account,  the  creditor  who  receives  it,  may 
apply  it  to  which  account  he  pleases.    lb. 

5.  The  application  of  a  payment  need  not  be  expressly  directed  at  the 

time  by  the  party  paying  the  money,  but  his  intention  may  be  in- 
ferred from  the  circumstances  of  the  particular  case.    lb. 

6.  The  mere  fact  that  a  payment  was  made  to  a  creditor,  having  several 

demands  upon  the  same  debtor,  with  the  debtor ^s  money,  through 
one  who  was  the  security  of  the  debtor  for  one  of  the  debts,  is  not  a 
circumstance  from  which  any  inference  can  arise,  that  the  debtor 
intended  it  should  be  applied  to  the  debt  of  which  such  agent  was  the 
guaranty.    lb. 

PLEADING. 

1 .  It  is  a  grave  question,  whether  by  the  Act  of  1768,  ch.  23,  the  Legis- 

lature did  not  intend  to  interdict,  altogether,  the  use  of  special  de- 
murrers; but  the  practice  of  sustaining  them  by  every  judicial  tri- 
bunal in  the  State  has  engrafted  upon  that  Act,  an  interpreta- 
tion, which  nothing  but  another  Act  of  Assembly  can  change. 
*        Shafer  vs.  Stonebraker^  239. 

2.  When  matter  of  record  is  pleaded,  the  omission  to  insert,  prout 

patet  per  recordum^  is  a  fatal  defect,  if  assigned  as  cause  of  special 
demurrer;  and  there  is  no  difference  in  this  respect,  between  records 
of  the  same,  and  those  of  any  other  Court.    lb. 

3.  Where  matters  of  fact  as  well  as  of  record  are  averred  in  a  plea, 

the  conclusion  should  be  by  a  general  verification,  and  not  with  a 
verification  by  the  record.    lb, 

4.  A  defendant  may  plead  in  bar  at  the  same  time,  a  judgment  in  a  prior 

action  by  way  of  estoppel,  and  the  general  issue.  These  are  not 
inconsistent  nor  incompatible  pleas.    1  b. 

5.  The  plea  of  not  guilty  in  an  action  upon  the  case,  puts  in  issue 

not  only  every  material  fact  contained   in    the  declaration,  but 
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every  defence  admissible  in  evidence  under  such  plea,  of  which  the 
defendant  should  offer  testimony.    lb. 

6.  Under  such  a  plea  the  defendant  may  give  in  evidence  a  release— 

satisfaction — ^an  award — a  license  to  do  the  act  complained  of—any 
justification  or  excuse,  or  whatever  in  equity  and  conscience,  accord- 
ing to  the  existing  circumstances,  precludes  the  plaintiff  from  re- 
covering,   lb. 

7.  It  is  a  general  rule,  that  the  verdict  and  judgment  upon  the  merits 

in  a  former  suit,  is,  in  a  subsequent  action,  between  the  same  par- 
ties, where  the  cause  of  action,  damages,  or  demand  are  identically 
the  same,  conclusive  against  the  plaintiff  ^s  right  to  recover,  whether 
pleaded  in  bar,  or  given  in  evidence  under  the  general  issue,  where 
such  evidence  is  legally  admissible;  and  that  such  prior  verdict  and 
judgment  need  not  be  pleaded  by  way  of  estoppel.    lb. 

8.  Upon  general  demurrer  to  a  replication,  the  Court  will  examine  if 

the  defendant's  plea  be  valid,  and  if  that  be  defective,  and  the  first 
error  in  the  pleadings,  g^ve  judgment  against  him.  Morgcai  vs. 
Morgan,  2T7. 

9.  Upon  a  motion  in  arrest  of  judgment,  no  reasons  need  be  assigned. 

That  motion  serves  in  some  measure,  the  office  of  a  demurrer,  and 
brings  the  whole  record  to  the  view  of  the  Court.  State  vs.  Oreen- 
weU,  284. 

10.  The  Act  of  1825,  ch.  117,  does  not  apply  either  to  demurrers  or  motions 

in  arrest  of  judgment.    lb. 

11.  It  is  necessary  to  set  out  in  the  declaration  a  contract  binding  upon 

both  parties,  where  the  suit  is  instituted  to  recover  damages  for  the 
non-performance  of  a  contract.    Berry  vs.  Harper,  822. 

12.  A  declaration  which  states  an  agreement  with  E.  (before  her  inter- 

marriage with  H.)  and  B.  that  E.  would  sell  to  B.  a  negro  slave 
belonging  to  her,  for  the  price  of,  &c.  to  be  paid  when  B.  should 
be  thereto  requested,  that  they  mutually  promised  to  observe  the  . 
said  agreement,  and  that,  in  pursuance  of  it.  the  slave  was  deliv- 
ered, shows  a  contract  mutually  binding,    lb. 

18.  In  an  action  upon  a  testamentary  or  an  administration  bond,  by  a 
creditor  of  the  testator  or  intestate,  it  is  necessary  to  allege  a  oom- 
pliance  with  the  provisions  of  the  Act  of  1720,  ch.  24,  sec.  2.  Dorsey 
vs.  State,  826. 

14.  The  plaintiff  must  aver,  and  prove,  a  return  of  non  est  im?entu8  on  a 
capias  ad  respondendum,  against  the  executor  or  administrator,  by 
the  sheriff  of  the  county  in  which  such  executor  or  administrator 
lives;  or  a  return  of  nulla  bona,  on  a  fi.  fa.  by  the  sheriff  of  the 
county  in  which  the  effects  of  the  testator  or  intestate  lie ;  or  other 
apparent  insolvency  of  the  executor  or  administrator.  And  where 
the  plaintiff  relies  upon  the  return  of  non  est,  &c.  his  cause  of  action 
should  be  alleged  to  be  the  same  debt,  for  which  the  capias  ad 
respondendum,  stated  in  the  declaration,  was  sued  out  to  recover. 
lb. 


/ 
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I  '  15.  The  allegation,  that  a  writ  of  ca,  ad  rea.  was  sued  out  and  returned 

in  the  county  where  it  appeared  from  the  proof  the  intestate  lived, 

and  letters  were  granted,  and  where  in  fact  the  administrator  was 
I  sued  upon  the  administration  bond,  will  not  suffice.    lb. 

i  16.  Upon  a  general  demurrer,  the  Court  renders  judgment  against  the 

j  party  who  commits  the  first  error  in  pleading.    Ih, 

17.  Where  the  County  Court  sustained  a  general  demurrer  to  one  of  the 
'  defendant's  pleas  in  bar,  and  the  plaintiff  obtained  a  verdict  upon  cer- 

,  tain  issues  joined  upon  other  pleas  in  bar,  the  Court  upon  appeal, 

I  though  the  plea  demurred  to  was  defective,  reversed  the  judgment 

!  of  the  County  Court  for  error  in  the  declaration:  final  judgment, 

however,  was  not  rendered  upon  the  demurrer,  but  a  procedendo  was 

awarded  to  re-hear  the  cause.    Ih. 
See  Bond,  2,  3. 

Corporation,  12. 

Debtor  and  Creditor,  8. 

Ejectment. 

Equity,  8-12. 

Executors  and  Administrators,  5. 

Law  and  Fact. 

Libel. 

Limitations,  1,  4. 

Set-off. 

PRACTICE. 

See  Equity,  6. 

Husband  and  Wife,  4. 

PROMISSORY  NOTES. 

See  Bankruptcy  and  Insolvency,  2. 
Limitations,  7. 

RELEASE. 

See  Debtor  and  Creditor,  5,  6. 
Partnership. 

RIGHT  OF  WAY. 
See  Equity,  1. 

SALE.. 

1.  There  are  many  exceptions  to,  and  modifications  of  the  rule,  that  a 

trustee,  executor  or  administrator,  cannot  become  a  purchaser  at 
his  own  sale,  and  that  if  he  does,  such  sale  is  void.  Williams  vs. 
Marshall,  261. 

2.  A  trustee  who  purchases  at  his  own  sale,  may  be  treated  in  Chan- 

cery according  to  circumstances,  as  a  purchaser  for  the  benefit  of  the 
cestui  que  trust.    Ih. 

3.  In  some  cases,  a  trustee  will  be  protected  in  his  purchase  at  his  own 

sale;  as  if  the  c.  q.  t.  be  of  full  age.  and  under  no  disability,  and 
^with  a  full  knowledge  of  the  transaction,  lies  by  for  an  unreason- 
able time,  or  being  under  age,  or  other  disability,  does  not  in  a  rea- 
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SALE. — Continued, 

soDable  time  after  coining  to  age,  or  the  disability  is  removed,  seek 
to  set  aside  the  sale^  or  treat  the  trustee,  as  a  purchaser  for  his 
benefit,  it  will  be  considered  as  an  acquiescence  in  the  sale.    J&. 

4.  It  is  only  in  favor  of  the  c.  q,  t.  or  party  interested,  that  Chancery 
will  vacate  such  a  sale.  A  Court  of  law  is  not  the  proper  tribunal 
to  pronounce  it  void,  or  set  it  aside,  merely  on  the  ground  that  the 
trustee  was  purchaser  at  bis  own  sale.    lb. 

See  Equity,  14-23. 

Executors  and  Administrators,  10, 13. 

SET-OFF. 

1 .  The  rents  and  profits  of  land  received  by  a  mere  trespasser,  cannot 

form  the  basis  of  a  set-off  to  a  claim  founded  upon  contract,  made 

by  such  trespasser.    Burch  vs.  State^  307. 
3.  A  set-off  to  be  available  as  such,  must  always  be  pleaded,  or  filed  in 

bar.    lb. 

SHERIFF. 

See  UsAQB  AND  Custom. 

SLANDER. 

1.  /Maliciously  to  charge  another  with  wilfully  burning  a  school-house, 

the  property  of  another,  is  per  se,  actionable.  Jones  vB.'Hungerfordy 
280. 

2.  But  when  a  plaintiff  alleged  in  his  declaration,  that  the  defendant 

maliciously  said  of  him,  ^^he  burnt  the  school-house,^' mnti€mio, 
'Uhe  school-house  of  the  defendant, '^  or  '^you  burnt  the  school- 
house,^'  or  the  plaintiff  by  name  ''  burnt  the  school-house,'^  with  the 
same  innuendo^  this  was  held  insuficient  upon  a  motion  in  arrest  of 
judgment.  These  words  do  not  per  se,  necessarily  convey  the  mean- 
ing that  the  plaintiff  had  wilfully  burned  the  house.    2  b. 

3.  Where  words  are  not  per  se,  actionable,  and  there  is  not  a  proper 

colloquium  stated,  nor  an  inmiendo^  that  the  defendant  meant  by  the 
words  spoken,  to  impute  to  the  plaintiff  a  crime,  nor  any  special 
damage  alleged,  the  action  cannot  be  sustained.    lb. 

STATUTES. 

I.   CONSTRUCJnON  AND  EFFECT. 

1.  In  the  construction  of  a  statute,  the  whole  law  is  to  be  examined 

together,  and  one  part  construed  by  another,  with  a  view  to  give 
effect  and  operation  to  the  whole,  if  it  can  be  done.  C.  A  0. 
Canal  Co.  vs.  B.  <fc  O.  R.  R.  Co.  1. 

2.  It  is  laid  down  in  some  of  the  books,  that  in  construing  a  statute, 

the  title  (being  no  part  of  it)  is  not  to  be  regarded,  but  we  have 
high  authority  in  this  country  for  a  different  rule  of  construction. 
The  title,  however  cannot  control  the  express  words  of  the  enacting 
clauses.    lb. 

3.  The  preamble  of  a  statute  is  a  key  to  its  construction.    1  b. 

4.  Every  law  which  is  to  wrest  from  an  individual  his  property,  with- 

out his  consent,  must  be  strictly  construed,    lb. 

5.  All  statutes  in  pari  materia  are  construed  as  one  law.    lb. 
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STATUTES.— Confinticti. 

6.  Statutes  should  be  coustrued  with  a  view  to  the  original  intent  and 

meaning  of  the  makers,  and  such  construction  should  be  put  upon 
them,  as  best  to  answer  that  intention,  which  may  be  collected 
from  the  cause  or  necessity  of  making  the  statute,  or  from  foreign 
circumstances,  and  when  discovered  ought  to  be  followed,  though 
such  construction  may  seem  to  be  contrary  to  the  letter  of  the 
statute.     1  b. 

7.  If  laws  and  statutes  seem  contrary  to  one  another,  yet  if  by  interpre- 

tation they  may  stand  together,  they  shall  stand;  and  when  two  laws 
only  so  far  disagree  or  differ,  as  that  by  any  other  construction  they 
may  both  stand  together,  the  rule,  that  subsequent  laws  abrogate 
prior  and  contrariant  laws,  does  not  apply,  and  the  last  law  is  no 
repeal  of  the  former.    lb. 

8.  Repeals  of  statutes  by  implication  are  things  disfavored  by  law,  and 

never  allowed  of,  but  when  the  inconsistency  and  repugnancy  are 
plain  and  unavoidable.     lb. 

9.  When  it  is  manifestly  the  intention  of  the  Legislature  that  a  subse- 

quent Act  shall  not  control  the  provisions  of  a  former  Act,  the 

subsequent  Act  shall  not  have  such  operation,  even  though  the 

words  of  it,  taken  strictly  and  grammatically,  would  repeal  the 
former  Act.     lb. 

II.  Acts  op  Assembly. 
1715,  c.    23.     Frey  vs.  Kirk,  352. 

1719,  c.    14.    State  vs.  QreenwdU  284. 

1720,  c.    24.     Dorsey  vs.  State,  326. 

1729,  c.    24.  State  vs.  Green,  267;  State  vs.  Greenwell,  284. 

1763,  c.    23.  Sfiafer  vs.  Stonebraker,  239. 

1785,  c.    72.  Magruder  vs.  Peter,  224. 

1798,  c.    — .  Eclelen  vs.  State,  194. 

1798,  c.  101.  State  vs.  Green,  267. 

1809,  c.  138.  Jones  vs.  Hungerford,  280. 

1816,  c.  221.  Glenn  vs.  Karthaua,  271. 

1818,  c.  216.  Frey  vs.  Kirk,  852. 

1818,  c.  217.  Edelen  vs.  State,  194. 

1825,  c.  117.  Edelen  vs.  State,  194:  State  vs.  Greenioell,  28i. 

TRESPASS. 

See  Guardian  and  Ward,  7. 
Set-Off,  1. 

TRUSTS   AND  TRUSTEES. 

1.  When  a  recovery  is  had  against  a  trustee  in  a  Court  of  competent 

jurisdiction,  where  he  has  been  guilty  of  no  fraud  or  collusion,  but 
acted  bona  fide  in  resisting  claims  against  him,  he  is  not  answerable 
over  to  another,  though  not  a  party  to  the  suit,  for  the  same  sum 
adjudged  against  him.    State  vs.  Greenwell,  284. 

2.  The  administrator  being  a  trustee  for  the  witness,  the  judgment  in 

this  case  would  be  an  absolute  bar  to  any  suit  instituted  by  the  wit- 
ness to  recover  her  distributive  share.     lb, 
25  4  G.  &  J. 
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TRUSTS  AND    TRV&TEES,— Continued. 

8.  Where  the  cestui  que  trust  has  notice  that  a  fund  in  the  hands  of  his 
trustee  is  sued  for  by  a  third  person,  he  may  participat-e  in  the  de- 
fence of  the  action,  and  is  barred  by  a  judgment  adverse  to  his  inte- 
rests,   lb. 

See  Bankruptcy  and  Insolvency. 
Equity,  18-17,  21. 
Evidence,  10. 
Guardian  and  Ward,  6. 
Sale. 
Wills,  4. 

USAGE  AND   CUSTOM. 

1.  Where  it  was  the  general  usage  and  custom  during  the  time  of  a 

certain  sheriff,  for  his  deputies  to  deliver  to  him  all  process  which 
came  to  their  hands,  when  he  endorsed  such  returns  thereon,  as  he, 
by  the  said  deputies  might  be  directed ;  this  was  held  to  be  compe- 
tent evidence,  in  an  action  brought  by  the  sheriff  upon  the  official 
bond  of  one  of  his  deputies — the  inquiry  being,  whether  a  return  so 
made  was  a  false  return  or  not.  And  although  the  plaintiff  was 
not  entitled  to  recover,  unless  the  jury  believed,  that  such  return 
was  made,  either  by  the  defendant,  or  his  directions;  yet  it  was  held, 
that  the  custom  was  per  S6,  under  the  circumstances,  prima  facie 
proof,  as  between  the  sheriff  and  his  deputy,  of  such  a  return  having 
been  made.    Nay  lor  vs.  Semmes,  191. 

2.  It  was  competent  for  the  sheriff  and  his  deputies,  to  agree  upon  such 

a  practice,  as  a  law  for  the  regulation  of  their  own  olHcial  conduct: 
but  such  usage  or  agreement  would  not  be  binding  upon  the  inte- 
rests of  third  persons.     lb. 

USURY. 

See  Equity,  8-11. 

WAIVER. 

See  Payment,  I. 

WARRANTY. 
See  Equity,  15. 

WATERS  AND  WATER-COURSES. 
See  Corporation,  2. 

WILLS. 

1.  Where  it  was  held,  that  the  legal  estate  in  the  lands  mentioned  in  a 

certain  clause  of  a  will,  vested  in  the  children  of  the  testator, 
as  his  heirs-at-law,  liable  to  be  divested,  upon  a  legal  sale  of  it 
under  the  will,  and  a  compliance  with  the  terms  of  sale,  and  pay- 
ment of  the  purchase  money.    Magruder  vs.  Peter ^  224. 

2.  The  intention  of  a  testator  is  to  be  collected  from  the  will  itself.    /&. 

3.  A  devise  of  the  profits  of  land  does  not  ex  p  termini  pass  the  land. 

but  only  affords  evidence,  that  it  was  the  intention  of  the  testator 
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'WILLS  --Continued. 

it  should  pass.  Where  a  different  intention  is  manifest  upon  the 
face  of  the  will,  that  evidence  is  rebutted.  lb, 
4.  Where  lands  are  devised  to  be  sold  for  the  payment  of  debts,  and  no 
person  is  appointed  to  execute  the  trust,  the  practice  is  to  apply  to 
the  Chancellor  under  the  Act  of  1 785,  ch.  72.  to  appoint  a  trustee  for 
the  purpose  of  making  the  sale,  and  conveying  the  estate,     lb. 
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tor  that  purpose,  as  stated  in  the  precediug  petition,  for  the  sum  of 
$6,958.75. 

The  auditor  subsequently  stated  an  account,  which,  after  appro- 
priating so  much  of  the  proceeds  of  this  last  sale  as  was  suflScient  to 
pay  the  appellants,  the  heirs  of  Jordan,  the  amount  reported  to  be 
due  them  by  the  report  of  the  19th  of  June,  1826,  applied  the  bal- 
ance as  far  as  it  would  go  towards  the  payment  of  the  judgment  of 
the  appellees,  and  other  judgment  creditors,  there  being  evidence  of 
the  insolvency  of  Walker,  the  other  judgment  debtor;  the  whole 
amount  of  the  judgment  in  favor  of  the  appellees,  was  charged 
against  the  estate  of  Booth. 

There  was  evidence  also  of  the  insolvency  of  Key,  the  guardian— 
that  Booth  was  one  of  the  securities  in  his  guardian's  bond. 

Exceptions  were  filed  to  tins  report,  but  the  Chancellor, 
*  •  [Bland,]  on  the  7th  of  February,  1831,  overruled  the  excep- 
tions, ratified  the  report,  and  directed  the  trustee  to  apply  the  pro- 
ceeds accordingly. 

From  this  decree  the  case  was  brought  by  appeal  to  this  Court. 

The  cause  was  argued  before  Martin,  Stephen,  andDoBSEY,  JJ. 

Johnson^  for  the  appellant.  Situated  as  this  fund  is,  the  judgment 
creditors  are  not  entitled  to  the  exclusion  of  other  creditors.  The 
equity  of  the  present  appellants  to  be  paid  the  whole  of  their  claim, 
or  at  least  to  participate  with  the  judgment  creditors,  cannot  be  suc- 
cessfully disputed.  The  money  which  they  seek  to  have  refunded 
them,  was  improperly  paid  to,  and  misapplied  by  Key,  the  guardian, 
for  whom  Booth  was  a  surety.  If  Booth  had  lived,  there  can  be  no 
doubt  that  he  would  have  been  responsible  for  the  money  wasted  by 
Key ;  and  it  is  not  perceived  how  his  death  can  prevent  those  to 
wbom  his  principal  is  indebted,  from  coming  in  for  at  least  Skpro  r(Ua 
share  of  his  estate. 

Scotty  for  the  appellees.  There  is  but  one  question  in  this  cause, 
and  that  is,  have  the  appellants,  or  the  appellees,  or  either  of  them, 
a  lien  upon  the  fund  subject  to  distribution  T 

The  appellants  claim  a  lien  upon  the  ground  that  their  claim  is  for 
the  balance  of  the  purchase  money,  or  against  Booth  eis  the  security 
of  Ke3',  who  was  their  guardian,  and  is  insolvent. 

Their  claim  consists  of  the  following  items : 
Ist.      $219      given  up  by  the  trustee.  Cook,  out  of  his  commissions. 
2ud.  $1,000       paid  Key  by  Booth  on  15th  March,  1813. 
'M'(l      8115       paid  Key  by  Booth  on  15th  August,  1814. 
4th.        $11       paid  Key  by  Booth  on  14th  January,  1817. 
5th.      $430.66  paid  Key  by  Cook,  the  trustee,  13th  January,  1819. 

♦  The  first  item  cannot  be  pretended  to  have  been  a  part  of 
"  the  purchase  money:  it  was  a  donation  by  Cook  to  Anna 
Jordan,  now  Lee,  and  Eichard  Jordan,  of  a  part  of  his  commission. 

The  fourth  item  was  a  payment  by  Cook  himself  to  Key. 
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Ajs  to  the  2iid,  3rd  aud  4th  items,  although  there  is  no  positive 
proof,  that  those  payments  were  made  by  the  direction  of  Cook,  yet 
the  conchision  is  strong,  almost  irresistible,  that  they  were  made 
with  his  concarrence.  We  find  that  Booth  made  other  payments 
which  are  not  contested,  and  the  debts  being,  as  was  then  supposed, 
all  paid,  Key,  as  the  guardian  was  entitled  to  receive  the  balance. 
The  proceedings  in  this  cause  go  to  show  also,  that  it  was  the  under- 
standing of  the  parties  that  those  payments  were  properly  applied 
to  the  credit  of  Booth  for  the  balance  of  the  purchase  money.  Anna 
Jordan  was  of  age  as  far  back  as  1819.  This  is  ascertained  by  pay- 
ments made  to  her  by  Cook  himself  on  13th  February,  1819.  Booth 
died  in  1824,  and  Anna  Jordan  first  filed  her  petition  for  a  re-sale  on 
the  oth  July,  1825,  and  Anna  Jordan  and  Eichard  Jordan  filed  their 
second  petition  on  3rd  January,  1826.  To  that  petition  Llewellin  and 
wife,  the  heir  of  Booth,  filed  their  answer  and  exhibits  in  February, 
1826,  showing  the  paymente  before  mentioned  by  Booth  to  Key,  and 
they  charge  that  those  payments  were  made  by  the  consent  of  the 
tnistee. 

The  case  was  referred  to  the  auditor,  and  on  the  19tli  of  June, 
1826,  he  reported  a  balance  due  by  Booth  to  the  heirs  of  Jordan,  of 
92,018.93,  and  no  more,  giving  to  the  representatives  of  Booth  credits 
for  the  said  payments  to  Key.  On  21st  of  June,  1826,  an  agreement 
was  filed  assenting  to  this  statement,  and  on  21st  of  March,  1827, 
this  account  was  ratified  by  the  Chancellor.  Here  then  was  an  as- 
certainment by  consent  of  parties  of  the  balance  due  by  the  heirs  of 
Booth  to  the  heirs  of  Jordan,  and  no  exception  was  taken  within  nine 
months  to  the  ratification  of  this  report,  and  it  is  now  too  late.  The 
heirs  of  Jordan  are  estopped,  as  well  by  their  own  concurrence,  as 
by  the  lapse  *  of  time,  from  saying  that  the  credit  and  state-  ^ 
ment  of  19th  June,  1826,  does  not  show  the  true  balance  due  ' 

to  them  from  Booth,  as  the  purchaser  of  the  real  estate  of  their 
father. 

Besides,  the  agreement  of  21st  June,  1826,  shows  an  unequivocal 
abandonment  on  the  part  of  the  appellants  to  all  claim  of  lien  on  the 
land,  and  if  under  that  agreement  the  heirs  of  Booth  had  paid  the 
balance  therein  mentioned,  viz:  $2,018.93,  they  would  have  been 
immediately  entitled  to  a  i'ee  simple  interest  in  the  land,  subject 
nevertheless  to  the  claims  of  Booth's  creditors,  according  to  their  re- 
spective rights.  All  the  rights  of  Booth's  heirs  being  subject  to  his 
creditors,  those  creditors  have  the  same  rights  which  his  heirs  would 
have  had  if  there  had  been  no  creditors.  The  balance  of  $2,018.93  has 
been  paid,  and  the  lien  is  gone. 

Suppose  Booth  had  sold  his  equitable  estate  in  those  lands,  and 
his  assignee,  instead  of  his  heir,  had  paid  the  balance  so  ascertained 
as  aforesaid,  would  he  not  have  been  entitled  to  a  fee  simple  in  the 
laDd,  or  could  the  heirs  of  Jordan,  after  such  acquiescence,  have 
claimed  a  lien  upon  those  lands  for  the  money  so  paid  to  Key  f    If 
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they  could  not,  are  they  in  any  better  situation  when  this  iund  is 
claimed  by  a  judgment  creditor  t 

It  is  said,  however,  that  the  appellees  rely  upon  ^^  res  inter  aUos 
acta,^^  The  counsel  for  the  appellees  dissent  from  the  application  of 
this  maxim  to  the  case  now  under  consideration,  and  only  contend 
that  the  appellants  shall  be  bound  by  their  own  act.  In  this  view  of 
the  case,  the  appellants  have  no  lien  as  for  a  balance  of  the  purchase 
money,  and  they  must  resort  to  their  claim  against  Booth  as  the  se- 
curity of  Key,  and  must  show  a  lien  upon  that  ground.  Key  was 
the  guardian  of  Anna  Jordan  and  Eichard  Jordan,  and  as  such,  he 
was  entitled  to  receive  the  balance  of  the  purchase  money  which  re- 
mained after  the  payment  of  Jordan's  debts,  and  on  application,  the 
Chancellor  would  have  p&ssed  an  order  directing  such  payment,  and 
^  *  upon  the  payment  of  such  balance  the  purchaser  would  have 
^  been  entitled  to  a  decree.  From  all  that  appears,  no  such 
order  ever  was  passed :  but  it  is  a  well  established  rule  in  equity, 
that  if  a  party  does  that  without  an  order  which  he  would  be  re- 
quired to  do,  that  he  is  entitled  to  the  same  benefit  as  if  it  had  been 
done  under  an  order.  In  this  view  of  the  case  then,  if  Booth  had  not 
been  the  security  of  Key,  the  parties  would  have  had  no  lien.  Does 
the  fact  then  of  his  being  the  security  make  any  difference  t  It  ap- 
pears to  me  that  it  does  not ;  it  is  contrary  to  the  policy  of  the  law 
to  extend  the  doctrine  of  lien,  and  this  application  of  it  would  be 
pushing  the  doctrine  beyond  any  thing  decided  in  the  cases  to  which 
the  Court  has  been  referred,  would  warrant. 

Indeed,  so  far  from  establishing  a  lien,  it  may  well  be  doubted 
whether  the  appellants  have  shown  themselves  entitled  .to  be  con- 
sidered as  creditors  of  Booth  for  the  defalcations  of  Key.  Their 
claim  is  founded  upon  a  bond  with  a  collateral  condition ;  neither 
the  bond,  nor  a  copy  of  it,  is  produced.  There  must  have  been  other 
co-obligors.  It  is  not  shown  whether  they  are  living,  nor  what  are 
their  circumstances,  or  whether  any  proceedings  have  been  had 
against  them.  To  entitle  the  parties  to  proceed  against  the  estate 
of  the  deceased  obligor,  they  should  first  have  shown  that  they  had 
used  due  diligence  against  the  surviving  obligors,  and  without  sac- 
cess,  and  this  they  have  failed  to  do.  Anna  Jordan  was  of  age  in 
1819,  and  it  is  not  until  1825,  that  any  efforts  are  made  to  recover 
this  money.  Indeed,  I  might  say  until  1829.  It  is  to  be  presumed 
that  Eichard  Jordan  also  became  of  age  either  before,  or  shortly 
after  his  sister,  for  we  find  him  too  receiving  money,  and  during  ail 
this  time  nothing  is  said  about  Booth's  liability  as  the  security  for 
Key  ha«  not  been  called  upon  to  settle  his  account  in  the  Orphans' 
Court,  this  too  should  have  been  done,  for  although  he  was  insolvent 
in  1829,  it  does  not  appear  that  he  was  insolvent  when  the  appellants, 
his  wards,  became  of  age.  There  is  then  nothing  in  this  *  case^ 
^  to  make  it  an  object  of  peculiar  care  to  a  Court  of  equity.  It 
is  merely  a  legal  demand  against  a  security,  and  such  claims  are  not 


LEE  ET  AL.  VS.  STONE  ET  AL.— 5  G.  &  J.  7 

entitled  to  favor  either  in  a  Court  of  law  or  equity.  In  this  view  of 
the  case  then,  the  appellants  have  no  lien  upon  the  fund,  either  for 
a  balance  of  the  purchase  money,  or  against  Booth  as  the  security 
of  Key,  and  it  remains  to  be  considered,  whether  the  appellees  have 
shown  themselves  creditors  of  Booth,  and  entitled  to  a  lien. 

Their  claim  is  founded  upon  a  judgment  rendered  in  St.  Mary's 
Coonty  Court,  at  August  Term,  1822,  and  it  is  not  denied  that  they 
are  creditors.  Their  claim  is  more  than  the  amount  of  the  whole 
fond,  and  it  is  contended  that  they  have  a  lien' upon  it,  and  the  ap- 
pellants rely  upon  the  Acts  of  1785,  ch.  80,  sec.  7,  "and  1798,  ch.  101, 
snb-ch.  8,  sec.  17.  This  fund  is  either  realty  or  personalty,  take  it 
either  way ;  the  appellants  are  entitled  to  be  paid  before  all  other 
creditors,  except  those  having  a  lien  upon  the  fund,  or  elder  judg- 
ments.   There  are  none  such. 

The  only  question  then  is  uiK>n  the  mistake  in  the  statement  of 
the  auditor.  This  is  (conceded ;  but  if  the  appellants  are  entitled  to 
a  preference,  it  is  of  no  consequence,  as  their  claim  is  larger  than 
the  whole  balance. 

It  follows,  of  course,  in  this  view  of  the  subject,  that  the  order  of 
the  Chancellor,  giving  the  balance  of  the  purchase  money,  in  the 
hands  of  the  ti*ustee,  to  the  appellees,  should  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Mayer,  in  reply.  The  question  here  is  not  whether  the  judgment 
of  the  appellees  was  a  lien  on  Booth's  interest  in  the  land,  because, 
whether  a  lien  or  not,  the  judgment  could  only  bind  that  interest 
subject  to  all  the  equities  which  bound  Booth  in  respect  of  it  toward 
the  appellants,  and  which  involved  that  interest.  That  a  judgment 
takes  the  subject  of  its  lien,  subject  to  all  the  equities  of  the  debtor, 
will  not,  we  presume,  be  denied.  Burgh  vs.  Francis,  3  Bac.  -  ^ 
^Ahr.  643 ;  1  Eq.  Ca.  Ahr.  320,  321 ;  Finch  vs.  Farl  of  Winchel-  ••* 
Aea,  1  P.  Wms.  279 ;  Brace  vs.  Duchess  of  Marlborough,  2  P.  Wms. 
491 ;  Finchh  E,  28  ;  Taylor  vs.  Wheeler,  2  Vern.  564 ;  Fife  vs.  Danbuz, 
3  Bro.  C.  C.  595 ;  Taylor  vs.  Wheeler,  2  Salk.  449 ;  Fx^r  of  Polony  cfc 
Read  vs.  Keenan  and  others,  3  Dessaus.  74 ;  Bead  vs.  Adm^r  of  Sim- 
mons, 2  Dessaus.  552.  If  such  be  the  law,  then  the  question  recurs, 
what  were  the  equities  of  the  appellants  in  regard  to  Booth's  inte- 
rest in  the  land  and  its  ultimate  proceeds  I  The  rule  of  Chancery  is 
that  where  equities  are  equal,  the  legal  estate  connected  with  one  of 
them  shall  make  it  predominant.  The  legal  estate  is  to  be  regarded 
as  in  these  appellants,  the  heirs  of  Jordan,  although  a  trustee  be  ap- 
pointed to  represent  and  transfer  their  interest.  With  this  legal 
estate,  have  they  not  an  equity  at  least  equal  to  that  of  the  appel- 
lants !  Will  it  not  be  deemed  superior  when  it  is  considered  that 
the  purchaser.  Booth,  is  identified  as  surety  with  the  guardian,  Key, 
who  received  without  accounting  for  it  so  large  a  sum  of  the  money 
as  of  the  purchase  money,  and  from  Booth,  the  purchaser  himself; 
Booth  being,  too,  a  contractor  for  the  legal  estate  of  the  appellants, 
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and  in  all  cases  where  that  estate  is  to  pass  from  them,  whether  for 
Booth's  benefit,  or  for  those  who  claim  under  or  against  him,  being 
virtually  claimant  of  equity  against  the  appellants,  in  his  own  person 
or  that  of  his  heirs,  and  whether  made  plaintiff  or  defendant  ?  On 
the  other  hand,  a  judgment  creditor,  to  use  Lord  Eldon's  words,  Ex 
parte  Knotty  11  Ves.  Jr.  617,  has  neither  jus  in  re,  nor  ad  rem  as  to 
land  on  which  he  may  have  even  a  lien — and  gets  no  estate  in  the 
land.  Brace  vs.  Duchess  of  Marlboro^  2  P.  Wnis.  491 ;  Anonymous, 
2  Ve8.662;  Pre.  Ch.SlO. 

4 

It  might,  if  necessary,  be  successfully  contended,  that  the  judg- 
ment was  no  lien  here  at  all  on  the  interest  of  Booth,  such  as  it  was, 
in  the  land.  That  was  a  merely  equitable  interest,  and  at  the  very 
time  of  the  rendition  of  the  judgment,  liable  to  be  sold  to  pay  tbe 
-  -  balance  of  ♦  purchase  money.  Booth  being  then  already  in  de- 
'-^  fault,  and  his  interest  thus  being  at  that  period,  to  say  the 
most  for  it,  in  the  condition  of  a  forfeited  mortgage  of  an  equitable 
estate.  Such  an  interest,  and  in  such  a  plight  Chancellor  Kent  de- 
signates in  Bogart  vs.  Perry^  1  John.  C.  JR.  56^  a  mere  chose  in  action^ 
and  holds  not  to  be  the  object  of  lien,  although  in  New  York  it  has 
been  decided  that  equitable  estates  in  possession  may  be  sold  under 
execution.  Our  Act  of  Assembly  only  declares  that  equitable  in- 
terests in  land  may  be  sold  under  execution.  The  Stat.  29  Gar.  2,  c. 
3,  s.  10,  says  as  much  in  subjecting  to  execution  the  lands  of  debtors 
held  in  trust  for  them ;  and  yet  under  that  statute,  judgmen  ts  are 
held  to  be  no  liens  on  the  interests  it  mentions.  2  Potc.  Mori.  606, 
607,  608;  United  States  vs.  Morrison^  4  PeU.  Sup.  C.  B.  137,  which 
considers  a  judgment  lien  on  realty  as  incidental  only  to  a  right  to 
an  elegity  which  does  not  attach  to  an  equitable  estate. 

Leaving,  however,  the  point  of  lien — because  the  appellees'  reliance 
on  that  is  a  petitio  principii^  and  its  discussion  therefore  unimportant 
— we  return  to  the  relative  predicaments,  legal  and  equitable,  of  the 
parties.  And  here,  so  far  as  legal  liability  and  pretension  is  con- 
cerned, let  it  be  borne  in  mind  that  in  the  case  of  the  appellees,  the 
debt  on  the  joint  judgment  against  Booth  and  Walker,  by  Booth's 
death,  survived  at  law  against  Walker,  and  that  they  can  come  here 
(after  proof  of  insolvency)  upon  equitable  merits  alone,  and  armed 
with  no  legal  preference  or  claim  against  the  fund.  Their  judgment, 
qua  judgment,  is  unimportant,  and  figures  only  as  another  more 
solemn  form  of  evidence  for  their  demand.  Looking  to  the  question 
of  equities,  we  find  the  appellants  clothed  with  the  legal  estate,  and 
with  an  equity  at  least  equal  to  that  of  the  appellees.  Having  this 
ascendancy,  the  appellants  may  retain  their  hold  of  the  legal  estate 
until  all  their  claims  shall  be  paid,  especially  where  the  supervening 
claim,  as  this  against  Key,  is  so  connected  with  the  principal  claim, 
^  ^  and  arose,  as  the  accounts  will  show,  as  to  the  *  greater  part 
'■'^  of  it,  nine  years,  and  as  to  the  rest,  five  and  three  years  be- 
fore the  judgment  was  rendered  in  the  County  Court  for  the  appel- 
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lees.    The  advance  to  Key,  for  which  he  is  in  default,  was  91,000  on 
15th  March,  1813— «115  on  the  15th  August,  1814— $11  on  14th  Jan- 
aarj,  181 7— f  430.66  on  13th  February,  1819 — the  judgment  was  ren- 
dered at  August  Term,  1822,  of  Saint  Mary's  County  Court,  and 
afSrmed  by  the  Court  of  Appeals  at  June  Term,  1825.    The  prefer- 
ence which  the  legal  estate  assures  to  a  claimant  for  his  original  de- 
mand, secured  expressly  by  the  estate,  and  also  for  claims  for  further 
sums  furnished,  especially  where  they  are  antecedent,  as  here,  to 
the  opposing  incumbrance,  is  well  established.    Payments  and  dis- 
bursements by  the  holder  for  the  time  of  a  legal  estate  will  be  thus 
covered  and  secured  by  the  estate,  although  the  conveyance  of  the 
estate  to  the  party  be  set  aside  as  inequitable.    Jamen  vs.  Johiison,, 
6  John.  C.  K.  429 ;  Brinkerhoff  vs.  Marvin^  5  John.  (J.  R.  320,  326 ; 
Hendricks  vs.  Robinson^  2  John.  C.  R.  309 ;  Jarvis'  AdmW  vs.  Rogers^ 
15  Mom.  R.  389 ;  Harding  vs.  Wheating,  2  Mason^s  R.  378.    And  the 
principle  of  this  superinduced  security  is  independent  of  any  faet  of 
advance  being  made,  or  debt  contracted  expressly  or  impliedly  on 
the  faith  of  the  legal  estate.    The  right  of  thus  retaining  the  legal 
estate  for  payment  of  subsequent  claims,  has  been  carried  so  far  as 
to  make  them  overreach  even  rne^n^ incumbrances  by  mortgage,  and 
although  the  additional  moneys  were  not  pretended  to  be  advanced 
on  the  security  of  the  legal  estate.    Hedworth  vs.  Frimate,  Hardr. 
318;  SmithsonYS.  Thompson^  1  Atk,  520.    And  such  indeed  is  the 
operation  in  the  familiar  case  of  a  puisne  mortgagee  buying  in  an 
elder  mortgage,  and,  having  so  secured  to  himself  the  legal  estate, 
gaining  a  preferred  payment  of  not  only  his  elder  mortgage,  but  also 
of  his  younger  mortgage  over  intervening  senior  mortgages.    D^Arcy 
vs.  Hallj  1  Vem.  49 ;  1   Ch.  Ca.  119 ;  2  Ch.   Ca.  20.    It  is  not  pre- 
tended that  a  bond  or  simple  contract  creditor,  purchasing,  after  his 
debt  is  contracted,  an  elder  mortgage  prior  in  date  *  to  the       ^  ^ 
debt,  can  hold  out  intervening  mortgages  between  his  debt       '■^ 
and  the  eldor  mortgage,  until  his  debt  shall  be  satisfied,  just  as  little 
as  a  subsequent  judgment  creditor,  as  here,  can  affect  that,  as  is  de- 
cided in  Pre.  Ch.  313-;  2  Ch.  Rep.  16 ;  Rob.  Fraud.   Con.  355 ;  1  Fq. 
Ca.  Abr.  323.    But  where  the  legal  estate  is  originally  held,  and 
then  advances  are  made  by,  or  debt^  contracted  with  the  holder  of 
the  security  in  the  legal  estate,  such  liabilities,  if  antecedent,  espe- 
cially, to  the  judgment  or  other  incumbrance  in  question,  will  be 
paid  as  if  included  in  the  original  security,  and  are  within  the  pur- 
view of  the  legal  estate,  their  vantage  ground.    The  appellees  here 
are  in  the  condition  of  creditors  by  subsequent  judgment,  who  hav- 
ing ueither  jus  in  re  nor  ad  rem  (and  who,  it  has  been  decided,  are 
6o  far  from  having  an  interest  in  the  land,  or  a  legal  estate  in  it, 
that  they  may  release  their  right  to  the  land  and  yet  extend  it  after- 
wards) cannot  gain  any  advantage  for  their  judgment  debts  even  by 
purchasing  the  elder  mortgage ;  or  in  other  words,  the  legal  estate, 
which  in  this  case  we  hold ;  as  the  adjudications  cited  by  us  will 
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Rhow.  It  is  otherwise,  where  the  jadgment  is  older  than  the  mort- 
gage, and  the  judgmeut  creditor  purchases  the  mortgage.  There  he 
will  hold  out  an  interveDiug  judgment  creditor,  until  satisfaction, 
both  of  judgment  and  mortgage,  notwithstanding  the  prior  date  of 
that  intervening  judgment  to  the  mortgage.  And  this  can  only  be 
because  the  mortgage  gives  the  legal  estate,  the  judgment  giving  no 
interest  in  the  land.  Just  so  is  the  case  of  these  appellants,  who  on 
a  long  antecedent  claim  had  the  power  of  selling  the  proport-y  as 
effectually  as  it  existed  under  the  supposed  judgment,  and  who  also 
have  the  legal  estate  vested  in  them ;  who  had  right  to  a  decree  for 
sale  for  a  default  occurring  even  long  before  the  judgment  in  ques- 
tion in  this  case  was  rendered,  and  whose  additional  claim  existed 
before  rendition  of  the  judgment.  Smithson  vs.  Thompson,  1  Aik. 
520.  It  will  not  be  denied  that  the  appellants  with  their  claim  for 
the  purchase  money,  stand  virtually  as  mortgagees  of  the  land. 
'  •  We  come  then  to  the  conclusion,  that  our  claim  for  the 

**  money  paid  by  Booth,  the  surety  to  Key,  his  principal,  is 
secured  to  us  in  preference  over  the  appellees,  by  the  simple  force  of 
the  principle,  that  where  equities  are  equal,  that  which  is  attended 
by  the  legal  estate  shall  be  embraced  by  that  estate  and  be  predom- 
inant. But  is  there  not  a  superior  equity  in  the  appellants  to  that 
of  the  appellees  f  Booth  was  surety  for  Key's  due  application  of  the 
funds  received  by  him  as  guardian.  He  was  thus  identified  with 
him  in  responsibility^  and  for  any  amount  in  which  Key  proved 
delinquent,  Booth  was  constructively  a  co-operator  with  him  in  the 
breach  of  trust.  He  also  cited  Lloyd  vs.  Baldtoin^  1  Ves,  173 ;  Abbott 
vs.  GibbSy  1  Eq.  Ab.  358;  Sugden^s  Vend,  dt  Pur.  331,332,  333;  Dunch 
vs.  Kehtj  1  Vern.  260 ;  Spalding  vs.  Shalmer  et  a/.,  lb.  301 ;  Dickinson 
vs.  Dickinson,  3  Bro.  C.  C.  19 ;  Crane  vs.  Drake,  2  Vern.  616 ;  Wat- 
kins  vs.  Cheek,  2  Simon  &  Stew.  199 ;  Cottrel  vs.  Hampson  et  al.  2 
Vern.  5;  S^ig.  Vend.  120,  ch.  4;  10  Johns.  507  ;  2  Johns.  C.  576. 
-  •  5.  In  conclusion,  we  would  suggest,  that  this  is,  in  regard 

'•^  to  the  appellants,  the  case  of  claims  accrued  to  them  while 
infants — of  equities  originating  at  a  period  of  infancy.  The  very 
character  of  infants  at  that  period,  to  which  the  comparison  of  equities 
must  look  back,  would,  according  to  all  decisions,  give  superiority  to 
the  equity  of  the  appellants,  and  entitle  them  to  prevail  even  if 
uninvested  with  the  legal  estate  which  now  fortifies  them.  Drury 
vs.  Conner,  1  H.  &  0.  230. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  Among  the 
numerous  grounds  upon  which  the  decree  of  the  Chancellor  is 
attempted  to  be  reversed,  the  appellants  have  urged  one,  which,  if 
sustainable,  would  remove  all  motive  for  fuither  litigation  on  the 
various  questions  which  have  been  discussed  in  the  progress  of  the 
cause.  It  has  been  contended,  that  Booth's  interest  in  the  land  sold« 
being  a  mere  equitable  estate,  a  judgment  at  law  against  him  would 
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create  do  lien  upon  it,  that,  iu  a  Court  of  equity,  would  give  it  a 
preference  over  the  claims  of  his  creditors  generally.  This  position 
we  canuot  sanction.  Courts  of  Chancery  in  adjusting  the  conflict- 
ing rights  of  creditors,  following  by  analogy  the  principles  of  the 
common  law,  will,  as  far  as  equity  and  good  conscience  permit,  re* 
^rd  a  judgment  as  a  lien  upon  the  equitable  real  estate  of  the 
debtor.  1  Pow:  Mortg.  (Coven.  Ed.)  263,  4,  276,  281,  2,  307,  and  2 
76.  607,  8. 

The  appellants  have  hIso  insisted  uiK)n  another  principle,  which 
if  established  would  be  equally  conclusive  on  the  matters  in  contro- 
versy ;  and  that  is,  that  the  payments  to  Edmund  Key,  the  guardian, 
having  been  made  without  the  previous  sanction  of  the  Court  of  Chan- 
cery, were  made  by  Booth  in  his  own  wrong,  and  ought  not  to  be 
carried  to  his  credit  in  ascertaining  the  balance  of  the  purchase 
money  due  to  the  heirs  of  Jordan.    To  support  a  doctrine  frauglit 
with  so  much  hardship  and  injustice,  no  unbending  rule  of  law, 
or  equity,  has  been   adduced.      We  know  of  •  none  that         ^ 
could  sustain  it;  and  think  the  credits  properly  allowed,      ^^ 
upon  the  established  rule  in  Chancery,  that  acts  done  bona  fide  with- 
out an  order,  for  the  doing  of  which,  an  order  would  on  application 
have  been  passed  as  a  matter  of  course,  shall  be  regarded  in  the 
same  light  as  if  emanating  from  an  order  previously  obtained  for 
that  purpose.    But  suppose  it  were  otherwise,  and  that  this  objection 
if  taken  iu  due  season  were  well  founded.    The  appellants  have  pre- 
cluded themselves  from  all  benefit  which  they  might  otherwise  have 
derived  from  it,  by  their  agreement  of  the  21st  of  June,  1826,  and 
by  the  Chancellor's  order  under  that  agreement,  ratifying  the  audi- 
tor's statement,  from  which  ratification  no  appeal  was  taken  within 
the  time  prescribed  by  the  Act  of  Assembly. 

By  this  order  of  the  Chancellor,  all  the  payments  were  confirmed 
as  credits  to  be  deducted  from  the  balance  of  the  purchase  money 
then  due  by  Booth's  estate ;  and  if  there  were  errors  in  it,  the  time 
has  elapsed  within  which  their  correction  must  have  l>een  sought. 
But  there  was  no  such  error.    Even  if  the  ground  first  assumed  to 
maintain  the  auditor's  statement  were  untenable,  the  agreement  of 
the  parties  is  ample  for  that  purpose.    U[K)n  no  principle  of  fair  con- 
struction, can  the  appellants'  interpretation  of  it  be  supported.    They 
seek  to  evade  the  conclusiveness  of  the  Chancellor's  order,  from  its 
not  having  been  appealed  fr«m  within  the  limited  time,  and  to  open 
to  scrutiny  and  revision,  the  items  in  the  auditor's  statement,  by 
that  part  of  the  agreement  which  states,  that  ^^  it  is  further  agreed, 
that  if  a  sale  should  be  made  under  this  agreeinent,  if  it  should 
be  made  appear  to  the  satisfaction  of  the  Chancellor,  that  there  are 
other  moneys  due  to  the  heirs  of  Kichard  Jordan,  from  the  estate 
of  the  said  Jeremiah  Booth,  that  then,  and  in  that  case,  the  proceeds 
of  the  sale  shall  be  applied  to  the  payment  thereof,  as  well  as  to  the 
before  mentioned  sum  of  82,018.93,  with  interest  and  costs,  provided 
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there  are  no  other  claims  agaiDst  the  estate  of  the  said  Jeremiah 
Booth,  eutitled  to  a  preference  or  participation  iu  the  fand.'-  Bat 
^^  *  this  part  of  the  agreement  was  never  designed  to  license  a 
'^'-  nullification,  or  impeachment  of  the  auditor's  statement,  or 
any  part  of  its  contents ;  but  was  intended  simply  to  anthorize  the 
appellants  to  increase  and  secure  the  payipent  of  the  balance  due 
them,  by  proving  claims  against  the  estate  of  Booth,  not  professed 
to  be  adjusted  by  the  audit,  manifestly  looking  to  the  claim  now 
insisted  on  against  Booth,  as  the  security  of  Key,  in  his  guardian's 
bond. 

It  has  been  further  contended,  that  the  appellants  are  to  be  first 
paid,  as  well  the  balance  due  them  from  Key,  as  that  which  appears 
on  the  auditor's  account ;  Booth,  21s  the  security,  being  answerable 
for  the  defalcations  of  the  guardian ; — that  the  appellants  being 
seized  of  the  legal  estate  in  the  lands  sold,  their  legal  title  could  not 
be  taken  from  them  until  they  were  paid,  not  only  the  remaining  bal- 
ance of  the  purchase  money  upon  whatever  account  due  from  Booth 
to  them ;  and  this  pretension  is  rested  upon  the  familiar  principles 
of  equity,  '<  that  he  who  seeks  equity,  must  do  equity ;  that  a  mul- 
tiplication or  circuity  of  action  should  be  avoided." 

But  these  principles  have  never  been  carried  to  the  extent,  that 
would  be  necessary  to  their  affording  relief  to  a  party  in  the  predica- 
ment of  the  present  appellants.  They  stand  here  in  the  character  of 
.eomplainants  seeking  to  enforce  their  lien,  for  a  balance  of  the  pur- 
chase money,  by  a  sale  of  the  premises  on  which  their  lien  attaches; 
and  require  this  Court  not  only  to  enforce  their  lien,  but  to  tack  to 
it  another  debt,  apart  from  such  their  application  entitled  to  no  pri- 
ority over  other  creditors ;  and  this  to  the  exclusion  of  another  cred- 
itor before  the  Court,  whose  debt  is  secured  by  a  lien  on  the  prem- 
ises. If  there  be  any  case  to  warrant  this  requisition,  it  has  not 
been  presented  to  our  notice  in  the  argument ;  and  haft  certainly 
escaped  our  researches  upon  the  subject.  '  It  is  true,  that  if  a  mort- 
gagor goes  into  Chancery  to  redeem,  upon  the  axioms  of  equity  above 
mentioned,  he  will  not  be  permitted  to  do  so  but  upon  payment,  not 
only  of  the  mortgage  debt,  but  of  all  other  •  debts  due  from 
'^'^  him  to  the  mortgagee.  In  this  there  is  no  prejudice  to  the 
rights  of  others ;  no  body  has  a  right  to  complain  :  no  injustice  is 
done  to  any  body. 

But  it  is  also  true,  that  if  the  mortgagee  seek  a  foreclosure  in 
Chancery,  the  mortgagor  will  be  permitted  to  redeem  upon  payment 
of  the  mortgage  debt  only,  no  matter  to  what  amount,  on  other  ac- 
counts, he  may  stand  indebted  to  the  mortgagee.  And  it  is  equally 
clear,  that  if  a  subsequent  mortgagee,  or  judgment  creditor,  file  a 
bill  to  redeem,  he  will  be  permitted  to  do  so  upon  the  payment  of 
the  mortgage  debt  alone.  Whilst  these  well  settled  principles  of 
equity  remain  unshaken,  upon  no  system  of  analogy  or  consistency 
can  the  claim  of  the  appellants  be  gratified.     Their  doctrine  is,  in 
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effect,  simply  this,  that  m  all  cases  where  the  sale  of  real  estate  of  a 
deceased  debtor  is  decreed,  the  debts  due  to  the  heirs  at  law,  to  whom 
such  estate  has  descended,  be  their  uatare  what  they  may,  must  first 
be  paid,  even  to  the  exclusion  of  judgment  creditors.  To  sach  a 
length  the  doctrine  of  tacking  has  never  yet  been  carried. 

The  views  we  have  expressed  of  the  prominent  features  of  this 
case,  render  it  unnecessary  to  investigate  the  auditor's  statements, 
to  ascertain  whether  the  alleged  error  of  having  twice  credited  the 
guardian  with  the  same  expenditure  of  9555.26,  exist  or  not ;  as  the 
result  of  such  an  investigation  could  not  kfifect  the  Chancellor's  de- 
cree. 11'  there  be  such  error,  it  would  only  vary  the  general  balance 
due  to  the  appellants.  It  forms  no  part  of  the  amount  secured  by 
their  specific  lien,  and  would  be  postponed  until  the  judgment  of  the 
appellees  were  wholly  paid,  for  which  the  entire  fund  in  dispute  is 
greatly  inadequate.  Decree  affirmed^  xjoith  costs. 


*  Thomas  vs.  Catheral.— December,  1832.  23 

In  an  action  founded  upon  the  special  guaranty  of  a  promissory  note,  brought 
by  the  payee  of  the  note  against  the  guarantor,  the  wife  of  the  maker  of 
the  note  is  not  a  competent  witness  to  prove  the  note  void  for  usury  in 
its  origin,  without  a  sufficient  release. 

Where  a  witness  was  properly  rejected  by  the  County  Court  as  incompetent 
without  a  release,  and  a  release  executed  and  tendered  at  the  bar, 
objected  to  as  insufficient,  was  held  sufficient,  and  the  witness  admitted 
to  testify,  this  Court  upon  appeal  reversed  the  judgment,  because  the 
release  did  not  appear  in  the  record,  and  therefore,  they  could  not  hold 
that  the  first  objection  had  been  removed,  (a) 

Usury  is  a  question  of  fact  for  the  determination  of  a  jury.  A  note  made 
and  endorsed  in  execution  of  a  previous  usurious  agreement  is  tainted 
with  usury.  (6) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit.  The  declaration  contained  three  counts,  upon  a  guaranty 
by  Catheral,  the  appellee,  upon  the  note  set  out  in  the  evidence,  in 
conformity  with  the  endorsement  thereon.  The  defendant  pleaded 
non  assumpsit^  and  issue  was  joined. 

1.  The  plaintifl",  at  the  trial,  proved  the  following  promissory  note  : 
"fllO.  Twelve  months  after  date  I  promise  to  pay  Mary  Thomas, 
one  hundred  and  ten  dollars,  for  value  received.  Baltimore,  October 
22d,  1820.  John  Gorham."  He  also  proved  the  following  endorse- 
ment, and  signature  on  the  back  thereof.  "  For  value  received,  I 
undertake  and  promise  to  guaranty  the  payment  of  the  money  within 
mentioned,  to  the  within  named  Mary  Thomas. — Win.  Catheral." 


(a)  Cited  in  Bryan  vs.  Coursej/,  3  Md.  67;  Clemens  \9.  Baltimore^  16  Md.  212, 
ib)  Cited  in  Walker  vs.  Bank,  3  Howard,  71.     See  Saiienvein  vs.  Bninner,  1 
H.  &  G.  326,  note. 
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The  siguatare  or  endorsement  was  admitted  to  be  in  the  defend- 
ant's hand  writing;  and  that  the  special  guaranty  there  above  written 
was  written  by  the  plaintiff's  counsel  after  said  endorsement,  and  after 
the  note  had  been  placed  in  the  hands  of  the  plaintiff's  connnel  to 
bring  snit  thereon,  and  before  suit  was  brought.  The  defendant 
then  produced  as  a  witness  Sarah  Oorham,  the  wife  of  the  drawer  of 
the  •  said  note,  by  whom  he  proposed  to  prove,  that  she  was 
'^^  sent  by  her  said  husband  for  the  purpose  of  effecting  the  loan 
to  secure  which  the  said  note  was  given,  and  that  she  did  effect  the 
same  with  the  plaintiff  for  her  husband,  for  twelve  months,  at  the 
rate  of  10  per  cent,  per  annum.  That  the  plaintiff  agreed  to  loan 
$100  at  that  rate,  and  to  take  a  note  for  twelve  months,  with  security 
therefor,  for$110,  and  that  witness  had,  upon  such  contract,  received 
the  $100  of  the  plaintiff,  who  deducted  from  that  amount  a  small  bill, 
and  paid  her  the  balance.  To  the  competency  of  which  witness  the 
plaintiff  objected.  And  the  Court  (Hanson,  A.  J.)  sustained  the 
objection,  and  rejected  the  witness.  The  defendant  then,  in  the 
further  progress  of  the  cause,  executed  to  John  Gorham,  and  delivered 
to  the  said  Sarah  Gorham,  a  release,  (which  release,  however  formed 
no  part  of  the  record  transmitted  to  this  Court.)  The  plaintiff  still 
objected  to  the  competency  of  the  witness,  because  the  release  coald 
not  operate  upon  the  costs  alone,  which  might  be  recovered  against 
the  defendant ;  and  because  the  paper  was  not  tendered  to,  or  ac- 
cepted by  the  releasee,  or  by  any  agent  authorized  by  him  to  accept 
the  same.  But  the  Court  overruled  the  objection,  and  was  of  opinion 
that  the  witness  was  competent  to  prove  the  matters  for  which  she 
was  offered.    The  plaintiff'  excepted. 

2.  The  defendant  further  offered  in  evidence  by  the  said  Sarah 
Gorham,  that  in  the  year  1820,  and  she  believes  in  the  month  of 
September  or  October  of  that  year,  by  the  direction  of  her  husband 
John  Gorham,  she  called  upon  the  plaintiff  to  effect  for  him  a  loan  of 
$100 ;  that  the  plaintiff  agreed  to  loan  that  sum  to  the  said  John 
Gorham,  provided  he  would  pay  her  ten  dollars  for  the  use  of  the 
said  sum  for  one  year,  and  would  give  a  note,  with  good  security,  for 
the  amount  of  such  principal  and  interest ;  that  is  to  say,  a  note  with 
good  security  for  $110.  The  witness  was  directed  by  the  plaintiff  to 
tell  her  husband  that  he  could  have  the  money  on  the  terms  as 
stated.  That  the  witness  *  went  back  and  told  him  what  the 
'^^  plaintiff  had  said  to  her,  and  he  immediately  went  out  of  the 
house.  That  the  morning  after  this  conversation  and  agreement, 
the  witness  received  for  her  husband  from  the  plaintiff,  and  delivered 
to  him,  a  part  of  $100,  the  precise  amount  she  does  not  remember. 
That  on  the  day  after  she  had  so  received  the  said  part,  she  also  re- 
ceived the  balance  of  $100,  from  the  plaintiff,  who  had  deducted 
from  such  balance  a  small  bill  due  the  plaintiff  by  her  husband.  The 
whole  amount  received  by  the  witness  from  the  plaintiff,  including 
the  bill  aforesaid,  was  $100.    The  witness  had  no  knowledge  of  any 
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money  being  paid  or  deliyered  by  the  plaintiff  to  her  husband  upon 
the  contract,  and  that  she  received  the  money  by  direction  of  her  hus- 
band. The  witness  further  stated,  that  she  had  several  conversations 
with  the  plaintiff  after  this  suit  waa  brought,  who  called  on  her  about 
the  suit  against  the  defendant.  That  the  plaintiff  in  such  conversa- 
tions requested  her  not  to  state  the  circumstances  in  relation  to  this 
ease,  but  to  try  and  waiver,  as  it  would  injure  her,  the  plaintiff;  that 
she  ought  to  waiver  and  not  to  state  the  circumst&nces,  as  the  money 
wa«  loaned  to  her  husband.  The  defendant  further  offered  in  evi- 
dence by  T.  S.  Schoolfield,  the  subscribing  witness,  that  he  wit- 
Deesed  the  signing  of  the  said  note  by  Gorham,  and  the  endorsement 
by  the  defendant,  which  endorsement  was  in  blank.  And  also  offered 
evidence  by  Capt.  Mason,  and  Eliza  Mason  his  wife,  that  they  were 
present  at  a  conversation  between  the  plaintiff  and  the  witness, 
Sarah  Gk)rham,  when  the  plaintiff  desired  the  said  Sarah  to  waive  it, 
and  not  to  tell  the  circumstance  so  plain,  for  she  had  seen  her  law- 
yers, and  was  satisfied,  if  she  did,  she  would  be  cast.  The  defend- 
ant's witness,  Sarah  Gorham,  further  stated,  that  she  did  not  see 
the  note,  now  sued  upon,  given  or  endorsed,  nor  was  she  present 
when  it  was  so  given  or  endorsed,  nor  does  she  know  what  occurred 
between  her  husband  and  the  plaintiff  when  the  note  was  given  or 
endorsed  by  the  said  Gorham  to  the  plaintiff;  but  the  plaintiff'  stated 
to  the  •  witness  that  she  had  received  the  note  for  the  JlOO 
from  her  husband.  This  conversation  was  when  the  money  '^" 
was  received.  The  plaintiff' then  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury  : — First.  That  if  they  believe  that  the 
note  in  question  was  made  and  delivered  to  the  plaintiff'  by  Gorham, 
and  that  the  witness,  Mrs.  Gorham,  was  not  present  when  the  said 
note  was  delivered,  nor  does  the  witness  know  what  consideration 
was  given  at  the  time  the  note  was  made,  nor  does  she  know  whethei 
any  subsequent  consideration  was  paid  to  her  husband  therefor,  or 
not ;  nor  what  consideration  passed  to  the  defendant  for  the  guaranty 
in  question,  so  as  to  connect  the  said  instrument,  and  the  contract 
made  at  the  time  the  note  was  given,  with  the  previous  conversations 
the  day  before,  between  the  plaintiff  and  the  witness,  that  then  all 
such  previous  conversations  ought  to  be  laid  out  of  view  by  the  jury. 
Secondly.  That  if  the  jury  believe,  that  there  is  no  evidence  before 
them  that  any  usurious  agreement  was  actually  made  between  Gor- 
ham and  the  plaintiff  at  the  time  the  said  note  was  made  and  deliv- 
ered by  Gorham  to  the  plaintiff,  and  that  no  usury  was  committed 
between  the  plaintiff*  and  the  defendant  on  the  contract  of  guaranty, 
then  the  plaintiff  was  entitled  to  recover,  notwithstanding  the  pre- 
vious conversations  between  Mrs.  Gorham  and  the  plaintiff,  respect- 
ing a  loan  for  usurious  interest.  Which  directions,  and  each  of  them, 
the  Court  refused  to  give  to  the  jury.  The  plaintiff'  excepted ;  and 
the  verdict  and  judgment  being  against  her,  she  appealed  to  the 
Court  of  Appeals. 
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The  cause  Was  argued  before  Buchanan,  C.  J.,  Eable,  Martin^ 
Archer,  and  Dorset,  JJ. 
Johnson^  for  the  appellant. 
There  was  no  argument  for  the  appellee. 

^^  •Buchanan,  C.  J.  delivered  the  opinion  of  the  Court. 
**  •  Without  a  sufficient  release,  it  is  superfluous  to  say,  thai 
Sarah  Gorham,  the  wife  of  the  maker  of  the  note,  was  not  a  com- 
petent witness ;  and  the  paper  stated  to  have  been  executed  to  Gor- 
ham as  a  release,  and  delivered  to  his  wife,  upon  which  she  was  ad- 
mitted as  a  witness,  not  appearing  in  the  record,  we  have  nothing 
before  us  to  show,  that  the  objection  to  her  competency  was  removed, 
and  are  therefore  constrained  to  say,  that  for  any  thing  appearing 
in  the  case,  her  testimony  should  not  have  been  received. 

As  to  the  second  exception,  whether  in  point  of  fact,  usury  was 
committed  or  not,  was  a  question  for  the  jury,  upon  the  whole  of  the 
evidence  submitted  to  them ;  and  whether  there  was  an  asurious 
agreement  or  not,  entered  into  between  the  parties,  at  the  time  of 
making  the  note,  or  of  the  endorsement  on  the  back  of  it,  by  the 
defendant,  yet  if  the  note  was  made  and  endorsed,  in  execution  of  a 
previous  usurious  agreement,  it  was  tainted  with  usary ;  and  that 
was  a  matter  proper  to  be  left  to  the  jury.  And  there  being  no  evi- 
dence in  the  record  opposed  to  that  of  Sarah  Gorham,  the  Court  did 
right  in  refusing  both  of  the*  prayers  contained  in  that  exception, 
neither  of  them  having  any  connection  with  the  question  of  her  com- 
petency. But  as  the  Court  did  wrong  in  admitting  her  testimony, 
which  formed  the  subject  of  the  first  exception,  the  judgment  must 
be  reversed.  Judgment  reversed^  and  procedendo  awarded. 


Jarrett  v8.  The  State,  use  of  Stump. 

S.  died,  leaving  E.  his  widow,  and  an  infant  son,  entitled  to  personal  property. 
The  widow  refusing  to  act  as  guardian,  the  Orphans^  Court  appointed  J., 
who  accepted  the  trust.  During  this  guardianship  E.  married  again.  J. 
then  died,  leaving  the  son  of  S.  still  a  minor.  E. ,  the  mother ,  as  natural 
guardian,  with  the  consent  of  her  second  husband,  now  undertook  the 
Ofi  *  guardiaDship.  and  gave  bond  in  that  character  for  the  faithful 
**"  discharge  of  the  trust,  with  security,  in  which  her  second  hus- 
band united.  In  an  action  on  this  bond  brought  in  the  name  of  the 
State  (the  obligee.)  for  the  use  of  the  ward  after  his  arrival  at  full  age. 
Held,  that  the  mother  was  the  natural  guardian,  ^at  the  Orphans* 
Court  had  jurisdiction  to  accept  the  bond.  That  the  action  could  be 
maintained  against  a  surety  without  suing  the  guardian.  That  an  order 
from  the  Orphans'  Court  directing  the  guardian  to  pay  the  ward,  was 
not  essential  to  the  right  of  action .  (a) 


fa)  Approved  in  TrippevB,  State^  46  Md.  519,  where  it  was  held  that  an  allega- 
tion of  insolvency  is  necessary  only  where  suit  is  required  to  be  first  brought 
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When  judgment  is  rendered  upon  a  demurrer  in  favor  of  a  plaintiff,  an  in- 
quisition to  assess  the  damages  may  be  waived  bj  consent,  and  final 
judgment  will  be  entered  for  the  sum  agreed  on  by  the  parties. 

Appeai.  from  Harford  County  Court.    Debt  against  the  appellant 
as  one  of  the  sureties  in  the  following  bond,  entered  into  by  Eliza- 
beth Jarrett,  (the  wife  of  Abraham  Jarrett,)  as  natural  guardian  to 
William  Herman  Stump,  the  equitable  plaintiff  in  the  Court  below,  at 
whose  instance  and  for  whose  use  the  action  was  brought,  viz. — 
"Know  all  men  by  these  presents,  that  we,  Elizabeth  Jarrett,  Abra- 
ham Jarrett,  Edward  Hall,  Edward  Griffith,  William  B.  Stokes,  Isaac 
Ferryman,  John  Street,  Thomas  Ayres,  Josias  W.  Dallam,  Jesse 
Jarrett,  and  Joshua  Eutledge,  are  held  and  firml3'  bound  unto  the 
State  of  Maryland,  in  the  full  and  just  sum  of  fifty  thousand  dollars, 
to  be  paid  to  the  said  State,  which  payment,  well  and  truly  to  be 
made  and  done,  we  bind  ourselves  and  every  of  us,  our  every  of  our 
heirs,  executors,  and  administrators,  in  the  whole  and  for  the  whole, 
jointly  and  severally  firmly  by  these  presents,  sealed  with  our  seals,  and 
dated  this  eleventh  day  of  March,  in  the  year  of  our  Lord  eighteen 
hundred  and  seventeen.     The  condition  of  the  foregoing  obligation 
is  such,  that  if  the  above  bounden  Elizabeth  Jarrett,  as  natural  guar- 
dian to  William- Herman  Stump,  of  Harford  County,  shall  faithfully 
aocouut  with  the  Orphans'  Court  of  Harford  County,  as  directed  by 
law,   for  the  management  of  the  property  and  estate  of  the  or- 
phan under  her  care,  and  shall  also  deliver  up  the  said  property, 
agreeably  to  the  order  of  the  said  Court,  or  the  directions  of  law, 
and  shall  in  all  respects  perform  the  duty  of  guardian  to  the 
♦said  William  Herman  Stump  according  to  law,  then  the      '^" 
above  obligation  shall  cease ;  it  shall  otherwise  remain  in  full  force  and 
virtue  in  law."    Which  bond  was  signed  and  sealed  by  the  said 
obligors ;  and  certified  by  the  register  of  wills  of  Harford  County, 
under  the  seal  of  his  office  to  be  a  true  copy  taken  from  the  original, 
&c.    The  defendant,  after  craving  oyer  of  the  bond,  pleaded, 

1.  General  performance  of  the  condition  of  the  said  bond  by  Eliza- 
beth Jarrett. 

2.  That  he  ought  not  to  be  charged  with  the  said  debt  by  virtue 
of  the  said  supposed  writing  obligatory,  because  he  saith,  that  one 
Elizabeth  Jarrett,  who  is  named  in  the  said  supposed  writing  obliga- 
tory is  the  principal  in  the  said  writing,  and  that  the  defendant  is 
only  the  security  of  the  said  Elizabeth  in  the  said  supposed  writing 
obligatory.  And  the  defendant  further  saith,  that  the  said  State 
hath  not  sued  out  a  writ  against  the  said  Elizabeth,  or  commenced 
any   suit  or  action  against  her  to  recover  the  debt  aforesaid  in  the 

against  a  party,  before  an  action  can  be  maintained  against  his  sureties. 
But  as  no  such  action  is  required  to  be  brought  against  his  guardian  before 
suing  his  bond,  the  allegation  is  wholly  unnecessary. 

2  5  G.  &  J. 
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said  supposed  writing  obligatory  mentioned,  and  that  the  said  Eliza- 
beth has  heretofore,  ever  since  the  date  of  the  said  supposed  writing 
obligatory,  lived  and  resided  in  the  county  aforesaid,  and  still  does 
reside  in  said  county,  and  this,  &c. 

3.  That  the  said  Elizabeth  Jarrett  mentioned  in  the  condition  of 
the  said  supposed  writing  obligatory,  was  not  at  the  time  of  the  mak- 
ing of  the  said  supposed  writing  obligatory,  the  natural  guardian  of 
the  said  William  Herman  Stump,  nor  hath  she  ever  at  any  time 
since  the  making  thereof,  acted  aa  natural  guardian  to  the  said  Wil- 
liam Herman  Stump,  and  this,  &c. 

4.  That  the  said  Elizabeth  Jarrett,  in  the  condition  of  the  said 
supposed  writing  obligatory  mentioned,  at  the  time  of  the  making  of 
the  said  supposed  writing  obligatory,  was  the  wife  of  a  certain  Abra- 
ham Jarrett,  to  wit,  at  Harford  County,  aforesaid,  and  that  the 
Orphans'  Court  of  Harford  County,  by  which  said  Court  the  said 
supposed  writing  obligatory  was  taken,  had  no  power  or  right  to 

Qn  ^^^^  ^^"^  ^^^  *  ^^^^  Elizabeth,  she  then  being  the  wife  of  the 
^^  said  Abraham  Jarrett  as  aforesaid,  the  said  supposed  writing 
obligatory,  wherefore  the  said  supposed  writing  obligatory  is  noil 
and  void,  and  this,  &c. 

5.  That  the  said  Elizabeth  Jarrett,  in  the  condition  of  thesn}^ 
posed  writing  obligatory  aforesaid  mentioned,  at  the  time  of  the 
making  thereof,  and  at  the  time  she  was  supposed  to  have  been  the 
natural  guardian  of  the  said  William  Herman  Stump,  was  the  wife 
of  Abraham  Jarrett,  and  was  not  discovert  at  any  time  during  the 
whole  period  at  which  she  was  supposed  to  be  the  natural  guardian 
of  the  said  William  Herman,  and  that  she,  the  said  Elizabeth,  being 
the  wife  of  the  said  Abraham  as  aforesaid,  at  the  time  of  her  supposed 
accepting  the  guardianship  of  the  said  William  Herman  was  incapa- 
ble of  accepting  of  the  guardianship  of  the  said  William  Herman 
Stump,  and  she  being  so  unable  to  accept  of  the  said  guardianship, 
the  Orphans'  Court  of  Harford  County  had  no  power  or  jurisdiction 
to  receive  her  acceptance  as  guardian  as  aforesaid,  or  to  consider  the 
said  Elizabeth  as  guardian  to  the  said  William  Herman,  and  this, 
&c. 

6.  That  long  before  the  making  of  the  said  supi)osed  writing  obli- 
gatory, to  wit,  on  the  28th  day  of  December,  in  the  year  1802,  the 
said  Elizabeth  Jarrett  mentioned  in  the  condition  of  the  said  sap- 
posed  writing  obligatory,  which  said  Elizabeth,  at  that  time,  was  sole 
and  unmarried,  and  she  the  said  Elizabeth,  then  and  there  refused 
to  accept  of,  or  undertake,  the  guardianship  of  the  said  William 
Herman  Stump,  in  the  condition  of  the  said  supposed  writing  obli- 
gatory also  mentioned ;  and  the  Orphans'  Court  of  Harford  County 
for  the  time  being,  on  the  said  28th  day  of  December,  1802,  did  ap- 
point a  certain  John  Stump  to  be  guardian  of  the  said  William  Her- 
man Stump,  and  the  said  John  Stump  did  then  and  there  give  bond 
and  security  for  the  faithful  performance  of  his  trust  as  gnar- 
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diao  to  the  said  William  Herman,  in  manner  and  form  as  re- 
qaired  by  law,  and  the  said  John  Stamp  did  perform  the  duties  of 
'guardian  until  the  time  of  the  said  John  Stump's  death,  to  ^ 
wit,  on  the  first  day  of  February,  in  the  year  1816 ;  and  the  ••* 
defendant  further  saith,  that  long  before  the  death  of  the  said  John 
Stamp,  and  while  he  was  guardian  to  the  said  William  Herman 
Stamp  as  aforesaid,  to  wit,  on  the  first  day  of  May,  1805,  the  said 
Elizabeth,  in  the  said  condition  aforesaid  mentioned,  intermarried 
with  a  certain  Abraham  Jarrett,  and  still  is  the  wife  of  the  said 
Abraham  Jarrett,  to  wit,  at  the  county  aforesaid,  and  while  she  was 
covert  and  the  wife  of  the  said  Abraham  as  aforesaid,  to  wit,  on  the 
11th  day  of  March,  in  the  year  1817,  she,  the  said  Elizabeth,  made 
the  supposed  acceptance,  or  undertook  the  said  supposed  guardian- 
ship of  the  said  William  Herman  Stump,  and  the  said  supposed 
writing  obligatory  was  then  and  there  given  for  the  faithful  per- 
formance of  the  said  supposed  guardianship ;  and  the  said  defendant 
saith  that  the  said  Elizabeth  being  a  married  woman  as  aforesaid, 
had  no  power  to  accept,  offer,  or  undertake  a  guardianship,  and  that 
the  Orphans'  Court  aforesaid  had  no  power  to  appoint  the  said 
Elizabeth  to  the  said  guardianship,  and  the  said  Orphans'  Court 
then  and  there  had  no  power  to  take  from  the  said  Elizabeth,  she 
being  a  married  woman  as  aforesaid,  a  bond  for  the  faithful  per- 
formance of  the  duties  of  guardian  to  the  said  William  Herman ; 
wherefore  her  appointment  as,  or  acceptance  of  guardian  to  the  said 
William  Herman  was  null  and  void,  and  the  said  bond  so  taken  from 
the  said  Elizabeth,  which  said  bond  is  the  said  supposed  writing  ob- 
ligatory aforementioned,  is  also  null  and  void ;  wherefore,  &;c. 

7.  That  the  Orphans'  Court  of  Harford  County  did  not  at  any  time 
before  the  impetration  of  the  original  writ  in  this  case  order  or  di- 
rect the  said  Elizabeth  Jarrett  in  the  said  condition  of  the  said  sup- 
posed writing  obligatory  mentioned  to  deliver  up  the  property  of  the 
said  William  Herman  Stump ;  and  this,  &c. 

8-  That  the  Orphans'  Court  of  Harford  County  hath  no  power  to 
take  any  bond  or  writing  obligatory  from  an3'  *  natural  guar- 
dian  for  the  faithful  performance  of  such  guardian's  trust,      *''^ 
unless  some  friend  of  the  ward  or  infant  under  the  care  of  such  guar 
dian  make  application  to  the  said  Orphans'  Court ;  and  the  defend- 
ant saith  that  no  person  did  make  any  application  to  the  s^id  Or- 
phans' Court,  and  require  the  said  Orphans'  Court  to  call  on  the 
said  Elizabeth,  in  the  said  writing  mentioned,  to  give  bond  for  the 
perlbrmance  of  her  trust  as  guardian  to  the  said  William  Herman 
Stamp,  and  further  saith,  that  the  said  Orphans'  Court  did  take 
from  the  said  Elizabeth  the  said  supposed  writing  obligatory  with- 
oat  any  application  from  any  friend  of  the  said  William  Herman 
Stump;  wherefore  the  said  Orphans'  Court  had  no  power  to  take 
auy  such  writing  obligatory,  and  the  said  supposed  writing  obliga- 
tory so  taken  as  aforesaid,  is  null  and  void;  wherefore,  &c. 
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9.  That  the  said  Elizabeth,  in  the  condition,  of  the  said  supposed 
writing  obligatory  mentioned,  did  deliver  up  to  the  said  William 
Herman  Stump,  also  therein  mentioned,  after  he  attained  the  age  of 
twenty-one  years,  all  the  property  of  the  said  William  Herman ;  and 
this,  &c. 

10.  That  it  does  not  appear  by  the  records  of  the  Orphans'  Coort 
of  Harford  County  aforesaid,  that  the  said  William  Herman  Stamp 
was  an  infant  within  the  age  of  twenty-one  years  at  the  time  the 
said  supposed  writing  obligatory  was  made ;  and  because  he  saith 
til  at  the  said  William  Herman  was  not  an  infant  within  the  age  of 
twenty-one  years;  wherefore  he  further  saith  that  the  said  Orphans^ 
Court  had  no  power  to  take  a  bond  for  the  faithful  performance  of 
the  said  supposed  guardianship  to  the  said  William  Herman :  and 
he  is,  &c. 

The  plaintiif  demurred  generally  to  the  second,  seventh  and  eighth 
pleas ;  to  which  there  were  joinders  in  demurrer.  The  plaintiff  re- 
plied to  the  other  pleas  as  follows : 

Replication  to  the  first  plea,  protesting,  &c.  For  replication  to 
the  said  plea,  the  said  State  avers  that  after  the  making  of  the  said 
writing  obligatory,  the  said  Elizabeth,  the  natural  guardian  of  the 
^^  said  William  Herman  Stump,  to  wit,  •  on  the  11th  day  of 
^^  March,  1817,  and  on  divers  other  days  and  times  between  that 
day  and  the  8th  day  October,  in  the  year  1821,  to  wit,  at  the  county 
aforesaid,  had  and  received  for  and  on  account  of  her  said  ward,  the 
said  William  Herman  Stump,  for  whose  use  this  suit  is  instituted,  di- 
vers sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  twenty  thousand  dollars ;  and  the  said  State  further 
avers,  that  afterwards,  and  before  the  impetration  of  the  writ  origi- 
ual  in  this  cause',  to  wit,  on  the  8th  day  of  October,  in  the  year 
1821,  the  said  William  Herman  Stump  arrived  at  the  full  age  of 
twenty-one  years,  at  the  county  aforesaid,  and  was  then  and  there 
entitled  to  have  and  receive  of  the  said  Elizabeth,  as  guardian  afore- 
said, the  aforesaid  large  sum  of  money^  to  wit,  the  sum  of  twenty 
thousand  dollars,  which  the  said  Elizabeth  had  so  as  aforesaid  re- 
ceived ;  yet  the  said  Elizabeth,  although  oft^n  requested  so  to  do, 
hath  not  yet  paid  the  same  or  any  part  thereof  to  the  said  William 
Herman  Stump,  but  hath  therein  wholly  failed  and  made  default, 
and  the  said  sum  of  money  so  had  and  received  by  the  said  Eliza- 
beth as  guardian  aforesaid  is  wholly  unpaid  and  unsatisfied  to  the 
said  William,  contrary  to  the  duty  of  the  said  Elizabeth  as  natural 
guardian  aforesaid,  and  contrary  to  the  effect  of  the  said  condition 
of  the  said  writing  obligatory,  to  wit,  at  the  county  aforesaid;  and 
this  the  said  State  is  ready  to  verify,  &c. 

Replication  to  the  third  plea.  That  the  said  Elizabeth,  long  be- 
fore the  execution  of  the  said  writing  obligatory,  to  wit,  on  the  1st 
day  of  March,  in  the  year  1800,  intermarried  with  a  certain  Herman 
Stump  of  Uarford  County,  and  by  her  said  husband  she  the  said 
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Elizabeth  afterwards  had  issue,  the  said  William  Herman  Stamp,  to 
wit,  at  the  county  aforesaid ;  and  the  said  State  further  avers,  that 
afterwards  and  before  the  execution  of  the  said  writing  obligatory 
the  said  Herman  Stump,  the  husband  of  the  said  Elizabeth,  departed 
this  life  at  the  county  aforesaid,  to  wit,  on  the  1st  day  of  March,  in 
the  year  1802,  learing  the  said  William  Herman  Stump  an  infant 
within  the  age  of  twenty-one  *  years,  to  wit,  of  the  age  of  ^  . 
two  years;  and  the  said  State  further  arers,  that  at  the  time  ^^ 
of  the  execution  of  the  said  writing  obligatory,  to  wit,  on  the  11th 
day  of  March,  in  the  year  1817,  the  said  William  was  an  infant  within 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  sixteen  years,  to 
wit,  at  the  county  aforesaid ;  and  the  said  State  further  avers,  that 
the  said  William  Herman  Stump  did  not  arrive  at  the  full  age  of 
twenty-one  years  until  long  after  the  execution  of  the  said  bond,  to 
wit^  until  the  eighth  day  of  Oct'Ober,  in  the  year  1821.  And  the  said 
State  further  avers,  that  after  the  making  of  the  said  writing  obliga- 
tory, the  said  Elizabeth,  as  the  natural  guardian  of  the  said  William 
Herman  Stump,  &;c.;  and  here  replication  assigned  a  breach  as  in 
the  replication  to  the  first  plea. 

Replication  to  the  fourth  plea.  That  the  said  Elizabeth,  being 
the  natural  guardian  of  the  said  William  Herman  Stump,  and  covert 
of  a  certain  Abraham  Jarrett  at  the  time  of  the  execution  of  the  said 
bond  mentioned  in  the  said  fourth  plea,  did  execute  the  same  bond 
by  and  with  consent  of  her  husband,  Abraham  Jarrett,  to  wit,  at 
the  county  aforesaid,  and  after  the  making  of  the  said  bond,  the  said 
Elizabeth,  as  natural  guardian  aforesaid,  &c.;  and  this  replication 
assigned  a  breach  as  before. 

Eeplication  to  the  fifth  plea.  That  the  said  Elizabeth,  being  the 
natural  guardian  of  the  said  William  Herman  Stump,  and  covert  of 
the  said  Abraham  Jarrett,  at  the  time  of  the  execution  of  the  said 
hood,  did  on  the  11th  March,  1817,  execute  the  said  bond,  by  and 
with  the  consent  of  her  said  husband,  Abraham  Jarrett,  to  wit,  at 
the  county  aforesaid;  and  the  said  State  further  avers,  that  the  said 
Elizabeth  did  then  and  there  undertake  and  accept  the  burthen  of 
the  said  guardianship,  by  and  with  the  consent  of  her  said  husband, 
the  said  Abraham,  and  after  the  making  and  execution  of  the  said 
bond  as  aforesaid,  the  said  Elizabeth  as  natural  guardian  aforesaid, 
on,  &c.;  assignment  of  breach  as  before'. 

*  Beplication  to  the  sixth  plea.  That  the  said  Elizabeth, 
prior  to  her  marriage  with  the  said  Abraham  Jarrett,  to  wit,  ^^ 
on  the  first  day  of  March,  in  the  year  1800,  was  the  wife  of  a  certain 
Herman  Stump,  by  whom  she  had  issue  the  said  William  Herman 
Stamp,  to  wit,  at  the  county  aforesaid ;  and  the  said  State  further 
avers,  that  the  said  Herman  Stump,  the  first  husband  ol'  the  said 
Elizabeth,  died  at  the  county  aforesaid,  leaving  the  same  William 
Herman  Stump  an  infant,  within  the  age  of  twenty-one  years,  to  wit, 
of  the  age  of  two  years ;  and  the  said  State  further  avei's,  that  after- 
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wards,  to  wit,  od  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
the  8aid  Elizabeth  intermarried  with  the  said  Abraham,  and  that 
afterwards  and  before  the  execution  of  the  said  writing  obligatory, 
the  said  John  Stamp,  to  whom  the  guardianship  of  the  said  William 
Herman  Stump  had  been  granted,  as  alleged  in  the  said  ^ixth  plea 
of  the  defendant,  departed  this  life,  to  wit,  at  the  county  aforesaid, 
leaving  the  said  William  Herman  Stump  still  an  infant,  within  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years ;  and  the  said 
State  further  avers,  that  at  the  time  of  the  execution  of  the  said  writ- 
ing obligatory,  to  wit,  on  the  eleventh  day  of  March,  in  the  year  1817, 
the  said  William  Herman  Stump,  still  remained  an  infant,  within  the 
age  of  twenty  one  years,  to  wit,  of  the  age  of  sixteen  years,  to  wit,  at  the 
county  aforesaid,  and  the  said  Elizabeth,  then  being  the  wife  of  the  said 
Abraham  Jarrett,  by  and  with  the  consent  of  the  said  Abraham,  then 
and  there  made  and  executed  the  said  writing  obligatory,  and  then  and 
there,  by  and  with  the  consent  aforesaid,  undertook  the  burden  of  the 
said  guardianship ;  and  the  said  State  further  avers,  that  after  the 
making  of  the  said  bond,  the  said  Elizabeth,  as  natural  guardian 
aforesaid,  on,  &c. ;  and  here  an  assignment  of  breach  as  before. 

Beplication  to  the  ninth  plea.  That  after  the  making  of  the  said 
writing  obligatory,  the  said  Elizabeth  as  the  natural  guardian  of  the 
said  William  Herman  Stump,  to  wit :  and  then  proceeded  to  assign 
a  breach  as  before. 

^^  *  Beplication  to  the  tenth  plea.    Thiit  at  the  time  of  the 

^^  execution  of  the  said  writing  obligatory  to  wit,  on  the  eleventh 
day  of  March,  in  the  year  1817,  the  said  William  Herman  Stump 
was  an  infant,  within  the  age  of  twenty -one  years,  to  wit,  of  the  age 
of  sixteen  years,  at  the  county  aforesaid,  and  the  said  State  further 
avers,  that  after  the  making  of  the  said  writing  obligatory,  the  said 
Elizabeth,  being  the  natural  guardian  of  the  said  WiUiam  Herman 
Stump,  as  such,  to  wit,  &c. ;  breach  assigned  as  before. 

To  these  replications  the  defendant  entered  general  demurrers, 
and  to  which  there  were  joinders  in  demurrer.  The  County  Court 
ruled  good,  the  demurrers  to  the  second,  seventh  and  eighth  pleas, 
and  overruled  the  demurrers  to  the  replications  to  the  other  pleas, 
and  gave  judgment  that  the  plaintiff  ought  to  recover  its  said  debt, 
&c.  By  agreement  of  the  parties,  the  necessity  of  executing  a  writ 
of  inquiry  was  waived,  and  judgment  on  the  demuri-ers  entered  for 
the  penalty  of  the  bond  and  costs,  to  be  released  on  payment  of,  &c. 
Judgment  being  thus  entered,  the  defendant  appealed  to  this  Coart. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  and 
Dorset,  JJ. 

C.  S.  W.  Dorsey^  for  the  appellant,  contended,  1.  That  an  action 
cannot  be  sustained  against  a  surety  in  a  bond,  if  the  principal  re- 
siding in  the  same  county  is  not  sued.  2.  That  a  suit  cannot  be 
sustained  on  a  guardian's  bond,  for  not  delivering  up  the  property  of 
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his  ward  before  an  order  has  been  made  by  the  Orphaua'  Goart  to 
that  effect.  3.  That  if  the  mother,  while  she  is  sole,  refuses  to  act 
as  natural  guardian,  aud  upon  her  refusal,  a  guardian  is  appointed, 
she  cannot  after  her  marriage  and  while  she  is  covert^  accept  of,  or 
andertake  such  guardianship.  4.  That  a  feme  covert  cannot  act  as 
nataral  ^ardian  under  the  provisions  of  the  Act  of  Assembly.  5. 
That  the  several  replications  to  the  1st,  2d,  3d,  4th,  5th,  6th,  9th,  and 
10th  pleas,  and  especially  the  one  to  the  1st  plea,  are  insufficient, 
aud  bad  on  general  demurrer ;  because  they  do  not  state  that  Elizabeth 
Jarrett,  the  guardian,  had  not  accounted  with  the  Orphans'  Gourt,  or 
that  the  Orphans'  Gourt  had  directed  her  to  pay  over  to  her  ward  any 
property  of  his  in  her  hands.  He  cited  Co.  lAtt.  84, 88,  {note  12 ;)  Bat- 
differs  Casey  3  Coke^  38;  Dep,  Com,  Ouide,  144 ;  1  Blk,  Com.  461 ;  A/hnZ^ 
vs.  ScoUy  1  Siderf.  120 ;  5  Bac.  Ah.  Tit.  Obligation^  161 ;  Roberts  vs. 
Fierson^  2  Wills.  3 ;  1  Bac.  Ah.  Tit.  Baron  and  FetnCy  607  ;  Arthur  vs. 
Bokedhamy  11  Mod.  150;  1  Chitty^s  Plead.  599 ;  Corntcallis  vs.  Savery, 
2  Burr.  774 ;  Hayman  vs.  Oerrard^  1  Saund.  101,  102 ;  5  Com.  Dig. 
Tit  Pleader^  {F.  14,)  (F.  15,)  {Q.  5,)  {M.  3;)  Oerven  vb.  Roily  Cro. 
Joe.  133;  Turner^ 8  CasCy  8  ColcCy  133. 

•  Oill  and  Taneyy  for  the  appellee.    The  first  question  pre- 
sented  by  the  third  plea,  is  whether  the  facts  stated  in  the      ^" 
replication,  constitute  Elizabeth  Jarrett  natural  guardian. 

1.  The  father  is  the  natural  guardian  of  the  person  of  the  son  (who 
may  inherit  from  him)  until  he  is  twenty-one  years  of  age,  and  if  the 
father  die,  the  mother  is  the  natural  guardian.  In  maintaining  this 
proposition,  the  distinction  is  to  be  kept  in  view,  between  guardian 
by  nature,  and  guardian  by  nurture.  The  first  being  confined  to  the 
heir  apparent,  the  second  applying  to  all  the  children,  and  not  for 
the  present  involving  the  inquiry  as  to  property.  Co.  Lit.  123,  no. 
9  and  12 ;  nurturcy  no.  13 ;  Co.  Lit.  84  a  and  b  ;  3  Co,  Rep. ;  Ratcliffe^s 
CasCy  Carth.  384,  386;  2  FonblanquCy  237,  8  ami  9;  2  AtUnSy  70,— in 
point.  The  mother  is  bound  to  support  and  educate  the  child.  Wilkes 
and  Wife  vs.  Rogers  et  al.  6  Johns.  Rep.  566,  575. 

It  is  not  necessary  to  constitute  this  guardianship  by  nature,  that 
the  mother  or  even  the  father  had  real  estate,  to  which  the  son  could 
be  heir.  Co.  Lit.  84  a  and  by  and  123,  no.  12 ;  3  Co.  Rep.  38 ;  2  Fonb. 
237,  8  and  9.  By  the  common  law,  William  Herman  Stump  would 
be  the  heir  apparent  to  his  mother.  For  it  does  not  appear  that 
there  Wivs  any  other  son,  none  other  is  alleged  in  the  pleading,  and 
none  other  will  be  presumed.  But  our  Act  of  Descents  has  put  this 
point  out  of  the  question,  for  every  child  is  an  heir  apparent.  It 
may  therefore,  be  safely  concluded,  that  the  mother  was  the  guardian 
by  nature,  or  natural  guardian  to  her  son. 

2.  The  guardianship  of  the  person  gave  the  guardianship  of  the 
property  in  question.  At  the  time  this  bond  was  given  there  was  no 
other  guardian  but  the  natural  guardian,  and  the  custody  of  the 
person  draws  after  it,  the  custody  of  all  property  for  which  the  law. 
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has  not  otherwise  provided.  Co.  Lit  sec.  123,  no.  13,  and  note  16 ; 
3d  Kind  of  Ouardian,  2  Fonh.  241;  242,  note  3;  Atkyns,  631;  The 
King  vs.  Delavaly  3  ^t/rr.  1436.  Bat  even  conceding  that  the  last 
.  ^  *  proposition  could  not  be  maintained  according  to  the  English 
*^  law ;  yet  by  our  Act  of  Assembly,  the  custody  of  the  property 
is  by  necessary  implication  given  to  the  natural  guardian.  * 

The  words  guardian  by  nature  must  be  understood  in  their  legal 
sense,  that  is,  a  giving  the  custody  of  the  person  in  the  manner  here- 
tofore pointed  out.  It  is  obvious  from  the  Act,  that  the  guardian- 
ship of  the  person  and  property  were  to  go  together,  and  there  was 
to  be  BO  other  guardian  as  to  the  property,  where  the  infant  had  a 
natural  guardian.  The  rights  of  a  natural  guardian,  and  a  guardian 
by  statute  as  regards  the  property,  being  the  same. 

It  is  very  clear  that  the  guardian  by  statute  had  the  guardianship 
of  the  property.    1798,  no.  101,  ch.  12. 

The  mother  therefore  was,  1.  The  natural  guardian.  2.  As  such, 
had  the  custody  of  the  person  and  properly.  If  these  two  proposi- 
tions be  true,  then  the  replication  is  good,  and  the  demurrer  ill. 

3d  Point.  But  conceding  for  the  sake  of  argument,  that  the  re- 
plication does  not  show  enough  to  entitle  the  plaintiff  to  recover,  and 
that  it  is  therefore  bad — yet  it  is  insisted  that  the  judgment  in  favor 
of  the  plaintiff  is  nevertheless  right,  because  tlie  plea  is  not  a  suffi- 
cient answer  to  the  declaration,  and  therefore  not  a  legal  bar.  1.  On 
argument  of  demurrer,  the  Court  will  give  judgment  against  the 
party  whose  pleading  was  first  defective  in  substance.  1  CM%,647; 
Hob.  14,  199 ;  8  Co.  Rep.  120 ;  United  States  vs.  Arthur j  5  Cranehj 
259 ;  1  SaunderSy  285,  no.  5.  2.  Where  there  are  several  pleas,  each 
must  stand  or  fall  by  itself.  1  Chitty^  543.  3.  Every  plea  most 
answer  the  whole  declaration ;  and  if  a  plea  professes  to  answer  the 
whole,  but  the  matter  pleaded  is  only  an  answer  to  part,  the  plea  is 
ill  on  demurrer.  1  Satfnd.  28,  no.  2]  1  Chitty^  509.  A  defeazance 
being  in  favor  of  the  obligor,  must  be  strictly  performed  according  to 
its  terms,  and  the  plea  must  show  it.  2  Saund.  48  &,  note;  2  ChiUy, 
481,  note  y  and  z  ;  2  Chitty^  485,  Excuse^  &c.  4.  The  plea  assumes  to 
answer  the  •  whole  declaration,  but  only  answers  part.  The 
^'^  plea  alleges  that  she  was  not  natural  guardian.  The  condi- 
tion is,  not  only  that  she  shall  account,  &c.  as  natural  guardian,  bat 
also  that  she  shall  <' perform  the  duty  of  guardian  according  to  law." 
If,  therefore,  she  was  guardian  by  appointment  from  the  Court,  the 
condition  of  the  bond  embraces  those  duties.  For  aught  that  ap- 
pears in  the  bond,  condition,  writ,  declaration  and  the  plea,  (and  the 
Court  on  this  point,  can  notice  nothing  else,)  she  was  guardian  by  the 
Court's  appointment,  or  may  have  been  testamentary  guardian.  The 
plea  should  have  been,  that  she  was  not  guardian — ^and  nothing  short 
of  this  allegation  could  excuse  the  performance.  If  she  was  guardian 
in  any  way,  and  did  not  perform  the  duty,  the  condition  is  broken. 
Conclusion :  the  plea  is  bad,  and  the  judgment  right. 
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5.  Uj  however,  the  bond  should  be  interpreted  to  be  conditional 
for  the  performance  of  her  duties  as  natural  guardian,  then,  it  is 
insisted  that  the  defendant  is  estopped  by  his  bond,  from  denying 
that  she  is  the  natural  guardian.    Allen^  13,  in  point;  Dyer,  19G  a; 
Cro.  Eliz.  756 ;  1  Saun.  21  h,  no.  2,  in  point    The  above  cases  show 
there  is  no  difference  between  the  formal  recital  of  the  fact  as  a  recital, 
and  the  necessary  implication  of  the  fact  from  the  words  of  the  con- 
dition.    Vide  Allenj  VSjUyerj  196;  1  Saun.  216,  no.  2.    Where  the 
estoppel  appears  on  the  record,  the  plaintiff  need  not  reply  the 
estoppel,  but  may  take  advantge  of  it  on  demurrer.     Cro,  Eliz.  756; 
Dyer,  196  e;  1  Saun.  325,  no.  4.    The  plaintiff  has  not  lost  the  benefit 
of  the  estoppel  by  replying,  because  the  estoppel  api^ears  on  the 
pleading,  and  may  therefore  be  relied  on,  at  any  time  where  there  is 
a  joinder  in  demurrer.    That  joinder  puts  it  to  the  Court  to  say  which 
party  committed  the  first  fault.    The  cases  where  the  reply  deprives 
the  party  of  the  estoppel  is  where  issue  is  taken  on  the  fact. — ^It  is 
where  the  party  by  replying  makes  the  estoppel  matter  of  evidence 
only.    Matter  of  estoppel  is  never  such  where  relied  on  as  evidence. 
Ho\  56 ;  4  Co.  Bep.  53;  8  Rep.  120 ;  1  Saund.  325,  no.  4,  •  276      ^ 
a,  no-  2;  Outramw^.  JHorewood^S  East,  MS,  351,355;  Hob.      ^'^ 
206.    Issue  was  joined  on  the  fact.    2  Ray.  1154;  Ke^np  vs.  Ooodall, 
2  Ray.  1051,  contra. 

The  fourth  plea  states,  she  was  a  married  woman,  and  therefore, 
incapable  of  executing  a  bond. 

The  fifth  plea  states,  that  she  was  a  married  woman,  and  there- 
fore, incapable  of  accepting  the  guardianship. 

The  fourth  plea  does  not  deny  that  she  was  the  guardian,  but 
assnming  that  she  was  guardian,  pleads  that  she  was  covert,  and 
that  the  coverture  avoids  the  bond,  as  to  her  and  her  securities. 
The  replication  alleges  her  to  be  guardian,  that  she  gave  the  bond 
with  her  husband's  consent,  and  assigns  the  breach.    To  this  there 
was  a  demurrer.    1.  On  this  issue,  the  question  is  not  whether  she 
was  guardian  or  not. — It  is  admitted  that  she  was  guardian.    Her 
coverture  in  this  plea,  is  not  alleged  as  a  disqualification  ;  and  she 
is  to  be  taken  as  guardian  notwithstanding  her  coverture.    But  the 
defence  is,  that  being  guardian,  and  being  at  the  same  time  covert, 
the  bond  is  void  as  to  her  and  her  sureties.    The  Orphans'  Court  had 
power  to  take  a  bond  from  a  natural  guardian,  and  on  this  plea  it  is 
not  denied,  that  such  power  was  regularly  executed.    1798,  No.  101, 
ch.  12;  1816,  ch.  203.     Even  if  the  bond  is  void  as  to  her,  it  binds 
the  security.    If  she  did  not  perform  the  duty,  he  is  liable  by  his 
contract.      If  the  proposition   be  true  that  the  bond  is  void,  it 
would  come  to  this,  that  she  would  continue  guardian  without  secu- 
rity, in  despite  of  the  law  which  requires  it,  or  that  she  would  be 
deprived  of  the  guaixlianship  of  the  child,  when  she  offered  to  fulfil 
all  the  duties  of,  and,  when  the  law  itself  imposed  on  her  the  guar- 
dianship.   It  would  be  absurd  to  suppose  that  either  one  of  such 
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propositions  could  be  maintained.  The  replication  to  the  fourth  plea 
is  good,  and  the  judgment  right.  2.  But  it  may  be  further  maintained^ 
that  the  bond  of  the  guardian  is  good,  and  binds  her,  although  she 
wa«  Skfeme  covert  at  the  time.  The  common  law  doctrines,  as  to  the 
disability  of  feme  coverts^  do  not  apply  in  their  full  extent  to  the  cases 
-  ^  of  fiduciary  appointments,  •  regulated  by  the  Chancery  and 
^•^  Ecclesiastical  Courts,  whose  doctrines  are  borrowed  from  the 
civil  law.  The  case  of  a  feme  covert  executrix  will  furnish  an  apt 
analogy,  and  shew  the  rule  in  all  cases  like  to  it.  A  feme  covert  may, 
with  the  consent  of  her  husband  (at  common  law)  become  executrix, 
and  where  she  has  thus  agreed  and  accepted,  she  is  bound  by  all 
the  contracts  and  liabilities  attached  to  the  o^ce  as  if  she  were  sole. 
3  Bac.  Ab.  9, 10.  The  law  does  not  impose  on  her  the  duty  of  execu- 
trix, she  becomes  such  by  virtue  of  her  agreement,  her  contract,  and 
having  made  the  contract,  she  incurs  all  the  liabilities  attached  to  it, 
as  if  she  were  a  feme  sole.  As  natural  guardian,  however,  the  law 
imposes  the  duty  upon  her  as  the  mother  of  the  orphan.  Her  con- 
sent is  not  asked  nor  required.  It  belongs  to  her  station  as  mother. 
But  although  the  law  imposes  on  her  the  duty  of  natural  guardian, 
yet  it  does  not  impose  on  her  the  obligation  of  giving  bond  and 
surety  for  the  performance  of  that  duty.  She  may  refuse,  and  if 
she  refuses  she  ceases  to  be  guardian,  and  the  law  transfers  the 
duties  and  obligations  of  guardian  to  the  persons  appointed  by  the 
Court.  1798,  No.  101,  ch.  12.  But  with  the  assent  of  her  husband, 
she  may  assent  to  enter  into  this  obligation,  for  the  same  reason 
that  she  may  take  upon  herself  the  obligations  of  an  executrix.  She 
cannot  do  it  without  his  consent,  because  his  interest  is  involved  in  it. 
But  when  she  has  entered  into  it,  it  binds  her,  although  she  was 
covert  at  the  time.  Her  bond  therefore  binds  her.  3  Bfic.  Abr. 
9, 10.  If  this  principle  is  not  sound  the  mother  cannot  be  the  guar- 
dian of  her  own  children  if  she  marries  again — Cannot  even  be  ap- 
pointed by  the  Orphans'  Court,  although  she  wishes  it,  and  her 
second  husband  wishes  it.  It  is  not,  however,  necessary  to  main- 
tain this  proposition  in  order  to  sustain  the  judgment  of  the  Court 
on  the  fourth  plea.  The  grounds  taken  on  the  first  point  are  suflS- 
cient,  whether  the  feme  covert  be  bound  or  not.  The  replication  is 
therefore  sufficient,  and  the  plea  bad,  for  the  reasons  assigned. 

^  *  5th  Plea.  The  plea  alleges  the  fact,  that  she  was  a  married 

^^  woman  at  the  time  she  gave  the  bond,  and  therefore,  incapa- 
ble of  accepting  the  guardianship.  The  replication  states,  that 
being  the  natural  guardian,  she  executed  the  bond  and  took  on  her- 
self the  burthen  of  the  trust,  with  her  husband's  content.  This  issae 
does  not  bring  in  question  directly,  the  invalidity  of  the  bond  of  a 
feme  covert.  The  point  presented  is  this:  that  being  a  married 
woman  she  could  not  be  guardian,  and  as  she  could  not  be  guardian 
the  Court  could  not  take  her  bond.  The  defendant  is  estopped  bj 
his  bond,  from  alleging  that  she  was  not  guardian.    The  guardian- 
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ship  may,  for  aaght  that  appears  in  this  issue,  have  fallen  upon  her 
when  sole,  and  in  that  ease,  her  own  marriage  could  not  discharge 
her  from  the  obligations  she  had  before  undertaken.  Example,  exe- 
cutrix marries.  A  widow  may  be  the  guardian  of  her  children  by  the 
first  marriage.  No  assent  on  her  part  is  necessary  when  the  law 
imposes  the  duty.  There  is  no  difficulty  therefore,  on  the  score  of 
her  disability  to  contract.  None  of  the  cases  intimate  that  the  guar- 
dianship of  the  mother  is  only  dum  sola,  Byrne  vs.  Hoesen,  5  Johns. 
66,  67 ;  1  Ball,  dt  Bait  60,  61 :  Freto  vs.  Brown^  4  Mass.  Bep.  675. 

6th  Plea.  The  points  already  discussed  apply  to  this,  1.  The 
defendant  is  estopped.  2.  The  mother  is  the  natural  guardian 
where  there  is  none  other.  3.  The  subsequent  marriage  cannot 
pat  an  end  to  her  guardianship.  4.  The  interposition  of  the  former 
guardian  can  make  no  difference  when  he  is  dead.  The  guardian- 
ship by  nature  flows  from  the  natural  obligations  of  parent  and  child. 
Vid.  Go.  Liu.  sec.  123,  note  12. 

R.  Johnson,  in  reply,  cited  Union  Bank  of  Maryland  vs.  Bidgley^ 
B.  &  O.  324 ;  Steph.  Plead.  368 ;  5  Com.  Dig.  tit.  Pleader ,  {M.  3,)  468; 
Ridgway^s  Case,  3  Coke,  52 ;  St^h.  Plead.  162 ;  The  United  States  vs. 
Arthur,  5  Cranch,  269 ;  Co.  Litt.  352 ;  Caudell  vs.  Shaw,  4  T.  R.  363. 
•  Taney,  for  the  appellee,  after  the  argument,  filed  the  fol-  -  ^ 
lowing  notes.  *" 

The  argument  offered  by  the  concluding  counsel,  in  behalf  of  the 
appellant,  was,  1.  That  the  power  of  appointing  a  guardian  is  con- 
fined to  the  cases  where  the  orphan  is  entitled  to  a  distributive  share, 
&C.  and  being  appointed  in  such  cases  only,  his  bond  covers  only 
property  of  this  description. 

2.  That  the  Act  of  1816,  subjects  the  bond  of  a  natural  guardian, 
to  the  same  rules  with  an  appointed  guardian,  and  therefore  covers 
only  property  of  the  same  description. 

Answer.  1.  The  first  proposition  is  denied,  and  it  is  insisted  that 
although  the  power  of  appointment  is  conferred  only  in  the  caaes 
enumerated,  yet  when  the  appointment  is  made,  the  whole  property 
of  the  infant,  no  matter  how  acquired,  is  committed  to  the  guardian, 
and  he  is  responsible  for  it.  1798,  No.  101,  ch.  12,  sees.  5  and  11.  If 
the  aforegoing  be  not  true,  yet  the  Act  of  1816  applies  to,  and  covers 
all  the  property,  no  matter  how  acquired,  and  that  the  words  referred 
to  in  the  appellant's  second  proposition,  apply  only  to  the  manner 
and  form  in  which  he  shall  discharge  the  duty,  and  do  not  restrain 
the  general  words  used  in  relation  to  his  property  and  estate. 

•  3.  Conceding  both  of  the  above  answers  to  be  insufficient,  ^ 
yet  the  replication  is  good.  For  if  the  bond  covers  only  the  "^^ 
property  before  mentioned,  then  the  guardian  can  receive  none  other 
in  the  character  of  guardian ;  and  as  guardian  the  averment  there- 
fore, in  the  replication,  that  she  received  it  as  guardian,  and  that  it 
was  due  from  her  as  guardian,  is  an  averment  that  it  was  property 
which  she  was  entitled  to  receive  in  that  character,  and  by  virtue  of 
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that  authority — and  if  she  could,  and  did  receive  it  in  that  character, 
the  bond  she  gave  necessarily  covers  it,  as  well  as  in  its  lan^age  as 
in  its  spirit. 

There  is  another  view  in  this  case,  which  occuiTed  after  the  argu- 
ment on  the  part  of  the  appellee  was  delivered,  which  is  worthy  of 
the  consideration  of  the  Court,  and  therefore  presented. 

The  argument  on  both  sides  assumed,  that  if  in  point  of  law  she 
was  not  entitled  to  act  as  uatura.1  guardian,  by  reason  of  her  cover- 
ture, the  bond  was  void. 

Whether  this  is  a  sound  and  safe  principle  to  adopt,  the  following 
principles  will  perhaps  test. 

1.  If  the  Orphans'  Court  appoint  an  administrator,  and  a  will  is 
afterwards  discovered,  yet  his  acts  are  as  valid  and  obligatory  on  the 
administration,  during  the  time  he  holds  the  office,  and  are  the  same 
as  if  he  were  rightfully  appointed — yet  the  Orptians'  Court  from  a 
mistake  in  the  fact,  would  have  made  an  appointment  which  the  law 
did  not  authorize. 

2.  If  in  a  case  of  intestacy,  the  Orphans'  Court  appointed  one  per- 
son administrator,  when  another  person  was  by  law  entitled  to  the 
appointment,  and  desired  to  obtain  it,  yet  until  these  letters  were 
revoked,  the  party  appointed  would  have  the  rights,  and  be  subject 
to  the  obligations  of  an  administrator.  Here  would  be  a  mistake  in 
law  and  not  in  fact. 

The  reason  of  the  rule  is,  that  if  the  Court  be  authorized  to  decide 
on  the  subject — if  they  decided  wrong  from  a  mistake  of  the  law  or 
the  fact,  yet  while  the  decision  stands,  all  •  parties  were  bound : 
^"  and  this  it  is  conceived  would  be  the  case  even  if  a  feme 
covert  were  appointed,  and  her  husband  had  not  signed  the  bond, 
and  she  alone  had  signed  it. 

In  the  case  last  supposed  would  not  the  securities  be  bound! 
Would  she  be  entitled  to  collect  debts  and  give  iUM^uittances,  and 
yet  the  infant  legatees  or  distributees,  be  without  remedy  f  Apply 
these  principles  to  the  case  of  a  guardian. 

1.  Suppose  the  Orphans'  Court  take  a  bond  from  a  man  as  natural 
guardian — supposing  him  to  be  such,  when  in  fact  the  Court  are  de- 
ceived as  to  the  relation  in  which  he  stands  to  the  infant.  Here 
would  be  a  mistake  in  the  fact,  yet  would  not  his  securities  be  liable  f 

2.  Suppose  the  Court  take  a  bond  from  a  person  of  whose  relation 
to  the  infant  they  are  correctly  informed,  and  whom  they  suppose 
to  be  in  point  of  law  the  natural  guaixlian,  and  they  are  mistaken  in 
the  law,  is  not  his  bond  liable  f 

In  both  of  the  cases  above  supposed,  the  Court  would  by  the  act 
of  accepting  the  bond,  have  decided  the  right,  and  it  would  seem 
that  such  decision  would  stand  on  the  same  ground  with  a  decision 
appointing  an  administrator. 

In  the  case  l)efore  the  Court,  the  Orphans'  Court  have  decided  by 
accepting  of  the  bond,  that  the  mother,  although  married  a  second 
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time,  was  the  guardian.  It  has  jadicially  recognized  her  as  gaar- 
dian.  Admit  them  to  be  wrong,  and  to  be  mistaken  in  the  law, 
would  not  a  delivery  of  property  to  her  under  the  order  of  the  Court, 
discharge  the  party  f 

Suppose  the  Conrt  had  ordered  the  executor  of  the  former  guar- 
dian to  deliver  the  property  to  Mrs.  Jarrett,  and  they  in  obedience 
to  the  order  had  delivered  it — would  the  security  of  the  executors  be 
still  liable  ! 

Suppose  a  legacy  by  any  one  else  to  the  ward,  and  the  Court  had 
ordered  the  executor  to  pay  it  to  Mrs.  Jarrett — would  the  securities 
of  the  executor  be  still  liable! 

If  they  would  not,  then  they  would  not  be  liable  if  they  paid  it 
without  order — for  the  order  of  the  Orphans'  Court  *  could 
confer  no  more  authority  to  pay,  than  the  accptance  of  the      ^* 
bond  itself  conferred. 

If  Mrs.  Jarrett  is  so  far  to  be  treated  as  natural  guardian,  that 
payments  to  her  would  discharge  the  parties — is  the  infant  ward 
without  remedy  ! 

It  is  the  bond  that  gives  her  the  right  to  receive — and  if  the  ac- 
ceptance of  the  bond  enables  her  to  receive  and  acquit,  and  if  it  be 
good  for  that  purpose,  must  it  not  also  be  good  to  compel  her  to 
pay! 

And  if  it  should  even  be  held  that  her  coverture  was  a  bar  as  re- 
spects process  against  her,  yet  why  should  the  security  in  bond, 
which  gave  her  power  to  take  as  guardian,  be  discharged  from  the 
obligation  of  compelling  her  to  pay  as  guardian  ! 

The  inability  of  the  wife  to  give  a  bond  is  nothing  more  than  her 
common  law  inability  to  contract.  There  is  no  peculiar  common  law 
disability  to  give  bond. 

The  case  in  4  T,  B.  363,  cited  by  appellant,  does  not  impeach  the 
proposition  above  mentioned.    The  case  turned  upon  the  custom  of 
London,  which  is  an  exception  to  the  coinmon  law  rule  above  men- 
tioned— and  the  case  is  decided,  not  by  the  extent  of  the  common 
law  rule,  btit  by  the  extent  and  lawfulness  of  the  exception. 

The  Court  decide  that  the  custom  does  not  extend  to  the  bond, 
and  that  such  a  custom  would  not  be  lawful. 

The  decision  is  upon  the  extent  of  the  exception,  and  not  the  ex- 
tent of  the  rule. 

But  the  i)ower  of  a /ewe  covert  to  act  as  executrix,  with  the  assent 
of  her  husband,  is  part  of  the  common  law,  and  not  a  part  of  the 
local  custom  law. 

It  is  a  limitation  of  the  common  law  rule  by  the  common  law  Itself, 
and  it  gives  a  power  to  contract  as  executrix,  or  in  a  representative 
character,  when  she  cannot  do  it  for  herself. 

Judgment  affirmed, 
N.  B.     ThiB  case  was  decided  in  1827. 
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58    Turner,  survivor  of  Turner  w.  Plowden,  Adm'r  Llew- 

ELLIN.— December,  1832. 

A  judgment  in  the  usual  form  was  confessed,  subject  to  the  following  terms; 
'^Judgment  was  rendered  in  the  cause,  upon,  &c.  for  the  damage  laid  in 
the  declaration  and  costs, — to  be  released  on  payment  of  such  sum  as  M. 
shall  say  is  due  and  costs.  To  bind  a  proportion  of  assets  to  be  ascer- 
tained by  M.'^  Held,  that  this  was  a  final  judgment;  that  to  make  it 
absolute,  so  far  as  regarded  the  amount  due;  no  farther  action  of  the 
Court  was  necessary.  The  filing  of  M^s  certificate  thereof,  was  all  that 
was  required  for  i;hat  purixxse.  (a) 

The  claim  upon  which  this  judgment  was  founded,  was  thereby  extinguished, 
and  could  not  afterwards  be  available,  either  as  a  substantive  cause  of 
action,  or  by  way  of  set-off. 

Appeal  from  Saint  Mary's  County  Coart.  Debt  on  single  bill— 
plea,  payment,  and  an  account  in  bar.  This  case  was  before  in 
this  Court,  and  will  be  found  in  2  O.  c£?  J.  455.  It  wa«  then  re- 
versed, and  sent  down  with  a  procedendo.  At  the  second  trial,  the 
plaintiff  (the  appellee)  read  in  evidence  to  the  jary  the  following  sin- 
gle bill,  executed  by  Josiah  Turner,  the  appellant,  and  one  Heniy 
Turner,  since  deceased. 

^^  $203.75.  On  the  20th  day  of  June  next,  we  promise  to  pay  John 
Lleweliin,  (exec'r  of  Jeremiah  Boothe,)  his  heirs  or  assigns,  or  order, 
two  hundred  and  three  dollars  and  seventy-five  cents,  with  interest 
from  date,  for  value  received.    January  25th.  1825." 

The  defendant  thereupon,  in  support  of  his  account  in  bar,  proved, 
that  John  Lleweliin  rented  a  tract  of  land  called  Bramley,  of  the  ap- 
pellant, for  the  year  1825,  and  agreed  to  pay  for  the  same  the  sum 
of  $200. 

The  plaintiff  then  read  tp  the  jury  the  record  of  a  judgment  ren- 
dered in  this  Court,  at  August  Term,  1831,  in  an  action  in  which  the 
present  appellant  was  the  plaintiff,  and  the  appellee,  Plowden  as  ad- 
ministrator of  Lleweliin,  was  the  defendant,  and  in  which  th,e  rent, 
now  attempted  to  be  set-off,  was  declared  upon  as  the  cause  of 
action.  The  judgment  was  in  the  usual  form  of  judgments  against 
*  administrators,  but  bad  annexed  to  it  the  following  by  way 
^•^  of  memorandum.  '<  Judgment  was  rendered  in  this  cause  on 
the  9th  day  of  November,  in  the  year  1831,  for  the  damages  laid  in 
the  declaration,  and  costs  of  suit.  To  be  released  on  payment  of 
such  sum  as  Enoch  J.  Millard  shall  say  is  due  and  costs.  This  judg- 
ment, to  bind  a  proportion  of  assets,  and  so  forth,  to  be  ascertained 
by  a  reference  to  Enoch  J.  Millard."    And  then  proved  that  it  was 


(a)  Approved  in  State  vs.  Jones,  2  Gill,  60;  Young  vs.  Reynolds,  4  Md.  881; 
Young  vs.  Mackcdl,  8  Md.  Ch.  402;  Huston  vs.  Ditto,  20  Md.  325. 
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for  the  same  rent  that  was  relied  upon  as  constitutiDg  an  account  in 
bar  in  the  present  action.  The  plaintiff  then  pruyed  the  Court  to 
instnict  the  jurj,  that  if  they  should  believe  from  the  evidence,  that 
the  judgment  was  for  the  same  cause  of  action  as  is  contained  in  the 
account  in  bar,  the  same  should  not  be  credited  to  the  defendant  in 
the  present  suit ;  which  opinion  the  Court  [Stephen,  C.  J.  and  Key, 
A.  J.]  gave.  The  defendant  excepted,  and  the  verdict  and  judg- 
ment being  against  him  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Abgheb, 
and  Dorset,  J  J. 

Brewer  and  Stonestreety  for  the  appellant,  contended:  1.  The 
judgment  offered  in  evidence  is  a  mere  interlocutory  judgment,  and 
consequently  does  not  merge  the  account  in  bar.  The  party  to  whom 
it  was  referred  has  not  ascertained  the  sum  to  be  paid,  and  it  was 
not  therefore  in  a  condition  to  be  enforced. 

2.  But  if  it  is  a  final,  it  is  also  an  absolute  judgment }  and  in  that 
view,  will  not  affect  the  set-off,  but  may  be  itself  so  connected  with 
it  as  to  establish  it.  1  Saund.  Rep.  336,  (a)  note  10;  2  Ih.  216,  217. 
The  equitable  jurisdiction  of  the  Court  in  such  a  case  will  be  called 
in  aid  of  the  rules  of  the  common  law  for  the  purpose  of  doing  justice 
between  the  parties,  it  being  perfectly  evident  that  the  claim  sought 
to  be  set-off  is  due.    3  Siarlc.  Ev.  1318. 

V,  H,  Dorsey,  for  the  appellee.  There  being  a  judgment  upon  the 
account  in  bar,  it  was  *  not  as  such,  the  subject  matter  of  a  . 

set-off— nor  could  the  judgment  itself  be  se^off,  because  the      ^^ 
amount  of  it  was  not  liquidated.     I'umer  vs.  Floioden^  2  0.  dt  J,  455. 

Doesey,  J.  delivered  the  opinion  of  the  Court.  We  concur  with 
the  County  Court,  in  their  instruction  to  the  jury,  on  the  account  in 
bar  relied  on  by  the  defendant,  as  a  set-off  to  the  plaintifl^'s  debt. 
The  judgment  rendered  upon  it  was  a  final  judgment.  To  make  it 
absolute,  as  far  as  regarded  the  amount  due  on  the  account,  no 
further  action  of  the  Court  was  necessary.  The  filing  of  Enoch  J. 
Millard's  certificate  thereof,  was  all  that  wa^)  required  for  that  pur- 
pose. 

The  account  was  extinguished  by  the  judgment,  and  could  there- 
fore never  afterwards  be  available  to  the -defendant,  either  as  a  sub- 
stantive  cause  of  action,  or  by  way  of  discount,  or  set-oft'. 

Judgment  affirmed. 
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Bradley  et  tix.  vs.  Hunt,  Adm'r  of  Jack. — December,  1832. 

A  promissory  note,  payable  to  a  payee  or  order,  and  not  endorsed,  is  not  the 
subject  of  a  donation  mortis  caiusa.  by  mere  parol,  {a) 

The  mere  delivery  by  a  husband,  in  his  last  sickness,  to  his  wife,  of  a  prom- 
issory note,  payable  to  him  or  order,  is  not  valid,  as  a  donatio  mortis 
causa.  No  property  in  such  a  note  passes  by  delivery;  being  a  chose  in 
action^  it  must  notwithstanding  the  delivery,  be  sued  in  the  name  of  the 
executor  of  the  husband,  (b) 

Bank  notes,  and  promissory  notes,  payable  to  bearer,  pass  by  delivery  as 
money,  and  constitute  valid  donations  when  delivered ;  for  in  such  cases 
the  property  in,  and  legal  dominion  over  the  thing  intended  to  be  given, 
pass  with  the  possession,  (c) 

Whether  the  distinction  prevailing  in  England,  between  the  case  of  a  bond 
and  a  proipissory  note  payable  to  order,  as  to  donations  mortis  C€tusa. 
will  be  adopted  here,  (d)     (qr.) 

♦Appeal  from  the  Court  of  Chancery.  The  appellants, 
^^  John  Bradley  and  Jane  his  wife,  (formerly  Jane  Jack,)  filed 
the  present  bill  against  the  appellee,  Jesse  Hunt,  administrator  of 
William  Jack,  on  the  20th  of  April,  1831.  The  bill  alleged,  that 
William  Jack,  the  former  husband  of  the  complainant,  Jane,  being 
the  owner  and  possessor  of  a  certificate  or  obligation  of  the  Maryland 
Savings  Institution,  for  a  considerable  sum  of  money,  in  September, 
1829,  and  when  the  said  Jack  was  lying  dangerously  ill,  and  expect- 
ing to  die,  gave  the  same  to  the  said  Jane,  by  an  actual  delivery 
thereof,  in  the  presence  of  witnesses,  and  on  the  evening  of  the  same 
da}',  and  within  a  few  hours  thereafter  expired.  That  the  deceased 
at  the  time,  was  of  perfectly  sound  and  dis[K)sing  mind,  memory  and 
understanding.  That  the  defendant  Hunt,  took  out  letters  of  ad- 
ministration upon  the  said  Jack's  estate,  and  although  the  legal  in- 
terest in  said  certificate  vested  in  him  in  that  character  yet  the  gift 
was  ^ood  as  a  donatio  mortis  causa^  and  vesting  the  equitable  inte- 
rest in  the  donee,  the  said  Hunt  was  but  a  trustee  of  the  legal  title 
for  her  benefit.  That  after  the  death  of  her  husband,  the  said  Jack, 
she  the  complainant  Jane,  delivered  said  certificate  to  his  said  ad- 
ministrator, for  the  purpose  of  his  doing  what  might  be  necessary  to 


(a\  Cited  in  Hehb  vs.  Hebb,  5  Gill,  510;  Harrison  vs.  McConkey,  1  Md.  Ch. 
35;  Hitch  vs.  Davis,  3  Md.  Ch.  269;  Taylor  vs.  Henry,  48  Md.  559;  Conser  vs. 
Snoicden,  54  Md.  183.    See  Pejiningfan  vs.  Gittitigs,  3  G.  &  J.  123,  note. 

(b)  Cited  in  Ins.  Co.  vs.  Flack,  3  Md.  354. 

(c)  See  Pennington  vs.  Gittings.  2  G.  &  J.  128,  note. 

(d)  Cited  in  Waring  vs.  Edmond,  11  Md.  433,  where  it  was  held  that,  under 
some  circumstances,  the  bond  of  a  third  person  in  favor  of  the  decedent,  is 
the  subject  of  a  dotiatio  mortvs  causa,  and  may  be  so  disposed  of,  without  an 
assignment  in  writing. 
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secure  her  the  beneficial  use  of  the  same,  bat  that  he  refaBes  to  re- 
cognize her  title  thereto.  The  bill  then  prayed,  that  said  adminis- 
trator may  be  compelled  to  deliver  said  certificate  to  the  complain- 
ants, and  to  do  whatever  may  be  necessary  to  enable  them  to  receive 
the  money  for  the  same,  and  for  general  relief. 

The  answer  admitted,  that  the  intestate  in  his  life-time,  owned 
such  a  certificate  as  the  bill  speaks  of,  payable  to  him  or  his  order. 
That  he  died  clear  of  debt,  and  that  at  the  time  when  the  alleged 
gift  is  said  to  have  taken  place,  he  was  of  sound  mind,  &c.  The  fact 
of  the  delivering  of  the  certificate,  by  the  intestate,  to  his  then  wife, 
(complainant  Jane,)  is  not  admitted  or  denied,  and  complainants  are 
•  put  to  the  proof  of  that  fact.  That  shortly  after  the  decease  ^^ 
of  his  intestate,  and  before  he  had  taken  out  letters  of  admin-  ^^ 
istration  on  his  estate,  the  complainant  Jane,  came  to  him  the  de- 
fendant, bringing  in  her  hand  the  certificate  aforesaid,  saying  that 
it  had  been  given  her  by  her  deceased  husband,  by  an  unwritten  or 
nanenpative  will.  That  after  the  defendant  had  become  the  adminis- 
trator of  the  said  Jack,  he  paid  the  complainant  Jane,  her  full  dis- 
tributive share  of  her  husband's  estate,  but  that  he  could  not  recog- 
nize her  right  to  said  certificate,  which  was  not  endorsed  by  his  in- 
testate, and  upon  which,  when  he  obtained  the  money  at  the  Savings 
Institution,  he  was  required  to  endorse  his  name  as  his  administra- 
tor.   The  answer  admits  the  intermarriage  of  the  complainants. 

The  certificate  of  the  Savings  Institution,  the  subject  of  this  suit, 
is  in  the  following  form  : 

'*  Certificate  of  special  deposit,  No.  765. 
io6S.  Baltimore,  January  1st,  1829. 

Mr.  Wm.  Jack  has  this  day  deposited  in  the  Maryland  Savings 
Institution,  five  hundred  and  sixty-eight  dollars,  which  sum,  with  in- 
terest thereon,  at  the  rate  of  four  per  centum  per  annum,  will  be 
paid  to  his  order  at  thirty  days  sight." 

A  commission  issued  to  take  evidence,  and  proof  was  offered  of  the 
delivery  of  the  certificate  to  the  complainant  Jane,  by  her  former 
husband  in  his  last  illness ;  and  by  the  defendant  it  was  proved,  that 
he  had  paid  her,  her  distributive  share  of  her  former  husband's 
estate.  The  proof  is  not  introduced,  because  no  question  in  regard 
to  its  sufficiency  or  insufficiency  was  made  in  the  argument,  or  de- 
cided by  this  Court. 

Bland,  C.  (at  Sept.  Term,  1831,)  dismissed  the  bill  with  costs, 
when  the  complainants  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 
Abgheb,  JJ. 

•  Campbell^  for  the  appellants.    The  certificate  vested  in       _^ 
the  complainant  Jane  as  a  donatio  cavsa  mortis  and  conse-      ^ ' 
qnently  the  administrator  has  no  title  to  the  same,  or  only  as  the 
3  5  G.  &  J. 


34  BEADLEY  ET  ux.  vs.  HUNT.-^  G.  &  J. 


trustee  of  the  complainants.  2  Pow.  on  Mart.  1047 ;  Hedges  vs. 
Hedges,  Prec.  in  Chan.  269;  1  Eoper  on  Leg.  26,  27.  The  intention  to 
give,  and  the  delivery,  being  clearly  proved  or  admitted,  the  only 
question  is,  whether  the  thing  be  susceptible  of  a  donatio  mortis 
causa. 

There  is  a  difference  between  the  giving  the  donor's  own  note,  and 
the  note  of  a  third  person.  The  delivery  of  the  latter  may  be  good 
as  a  donatio  mortis  causa,  when  the  former  would  not.  Tate  vs.  Til 
hert,  4  Bro.  Ch.  R.  286;  Pennington  vs.  Oittings,  2  0.  &  J.  217; 
Drury  vs.  Smith,  1  P.  Wms.  404;  Lawson  vs.  Lawson,  1  J&.  440; 
Miller  vs.  Miller,  3  16.  356 ;  HiU  vs.  Chapman,  2  Bro.  Ch.  B.  612. 
Although  the  failure  of  the  donor  to  endorse  the  certificate,  would 
render  it  necessary  for  the  donee  to  use  the  name  of  his  legal  repre- 
sentative to  recover  the  money  by  suit,  still  the  equitable  interest 
would  pass.  Noland  vs.  Binggold,  3  H.  d  J.  218 ;  WiUiamson  vs.  Al- 
len, 2  Q.  dkJ.  355. 

Nicholas,  lor  the  appellee.  The  question  is,  whether  a  note  paya- 
ble to  order,  and  not  endorsed  by  the  payee,  can  be  the  subject  of  a 
donatio  mortis  causa  f  That  he  cannot,  he  inferred  to  Pennington, 
Adm^r  of  Patterson  vs.  Oittings,  2  O.  dt  J.  216 ;  Miller  vs.  Miller,  3  P. 
Wms.  356 ;  Ward  vs.  Turner,  2  Ves.  Sr.  431 ;  Duffield  vs.  Elwes,  1 
Peters^  Cond.  Ch.  R.  120 ;  2  KenVs  Com.  362.  He  insisted  that  the 
gift  was  not  complete,  because  the  money  could  not  be  received  by 
the  donee  without  the  endorsement  of  the  donor's  representative, 
and  as  the  Court  would  not  compel  the  donor  if  alive,  to  consum- 
mate the  gift,  so  neither  will  they  compel  his  representative,  the 
present  defendant. 

•  Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  We 
^^  are  relieved  from  an  examination  of  the  question  of  fact, 
whether  there  was  or  not,  a  sufficient  delivery  by  William  Jack,  the 
deceased,  to  the  wife  of  the  complainant,  John  Bradley,  of  the  instru- 
ment of  writing  which  forms  the  subject  of  the  bill,  that  question 
being  waived  by  the  counsel  on  the  part  of  the  appellee ;  and  the 
only  inquiry  to  which  our  attention  is  directed,  is,  whether  a  promis- 
sory note  to  the  payee  or  order,  is  the  subject  of  a  donatio  mortis 
causa,  by  the  payee.  It  is  a  settled  rule  by  law,  that  such  a  gift  can- 
not be  by  mere  parol,  but  that  a  delivery  of  the  thing  intended  to  be 
given,  is  essential  to  the  perfection  of  the  gift ;  and  it  was  so  held 
by  this  Court,  in  Pennington,  Adm^r  of  Patterson  vs.  ExecW  of  Git- 
tings,  2  O.  &  J.  218,  which  was  the  case  of  a  delivery  by  a  father  to 
his  daughter,  of  a  certificate  of  shares  in  the  capital  stock  of  a  bank; 
and  the  object  of  the  bill  was  to  compel  the  executor  of  the  father  to 
transfer  the  stock  to  the  daughter,  to  whom,  it  was  the  intention  of 
the  father  to  have  given  it.  But  as  the  delivery  of  the  certificate  was 
not  a  transfer  and  delivery  of  the  stock,  the  thing  intended  to  be 
given,  and  which  could  only  be  transfen'ed  on  the  books  of  the  bank, 
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it  was  held,  not  to  be  a  donation  mortis  causa^  for  want  of  such  trans- 
fer, that  being  the  only  mode  in  which  the  shares  of  stock  were  sus- 
ceptible of  being  delivered. 

To  constitute  a  donatio  tnortis  eausOj  the  gifb  should  be  full  and 
complete  at  the  time,  passing  from  the  donor  the  legal  power,  and 
dominion  over  the  thing  intended  to  be  given,  and  leaving  nothing  to 
be  done  by  him,  or  his  executor,  to  perfect  it.  Hence  bank  notes  are 
the  subjects  of  such  gifts,  they  being  considered  as  money,  and  the 
property  in  them,  passing  by  delivery.  Miller  vs.  Miller^  3  P.  Wms. 
335— and  so  as  to  promissory  notes  payable  to  bearer,  which  pass  by 
delivery,  and  the  property,  and  legal  dominion  over  the  thing  in- 
tended to  be  given,  passing  with  the  possession  from  the  donor  to 
the  donee,  they  do  not  require  ♦  to  be  sued  in  the  name  of  the 
executor,  and  nothing  is  necessary  to  be  done  by  him  to  per-  ^^ 
feet  the  gift  of  the  money. 

But  not  so  with  the  delivery  of  a  promissory  note  payable  to  order 
which  has  been  held  to  be  insufficient  to  pass  to  the  donee,  the 
money,  the  thing  intended  to  be  given ;  upon  the  ground  that  no 
property  in  it  passes  by  delivery,  and  being  a  mere  chose  in  action^  it 
must  notwithstanding  the  delivery,  be  sued  in  the  name  of  the  exe- 
cator.  So  that  the  gift  of  money  is  not  complete  at  the  time,  the  legal 
dominion  over  it,  remaining  in  the  donor,  and  on  his  death,  passing 
to  his  executor,  without  the  use  of  whose  name  it  cannt>t  be  per- 
fected. 

This  may  seem  to  be  technical ;  but  if  the  rule  is  admitted,  that  a 
delivery  of  the  thing  intended  to  be  given,  is  essential  to  the  perfec- 
tion of  the  gift,  it  must  follow,  that  a  promissory  note  payable  to 
order,  is  not  capable  of  being  the  subject  of  a  donatio  mortis  causa. 
And  if  we  were  at  liberty  to  do  so,  we  should  not  be  disposed  to 
relax  the  nile,  which  would  be  to  open  still  wider,  the  door  already 
suflQciently  wide,  to  frauds  and  perjuries,  and  the  exercise  of  undue 
influence  by  the  artful  and  designing,  upon  the  weak  and  unwary. 

There  has  been  an  exception  to  the  rule,  in  the  case  of  a  bond.  In 
SneUffrove  vs.  Baily,  3  Atk,  214,  the  delivery  of  a  bond  was  held  by 
Lord  Hardwicke,  to  be  a  good  donatio  mortis  causa.  And  in  Ward 
and  Turnery  2  Ves.  Sr.  431,  he  assigns  as  reasons  for  that  decision, 
^^  that  he  who  has  possession  of  a  bond,  may  destroy  it,  the  conse- 
qaence  of  which  is,  that  it  puts  it  in  his  power  to  destroy  the  obli- 
gee's power  t<>  bring  an  action,  because  no  one  can  bring  an  action 
on  a  bond  without  a  profert  in  oima,"  and  ^'  that  the  law  allows  it  a 
locality,  and  therefore  that  it  is  bona  notabilia,^^  and  adds,  ^^  that 
this  is  conclusive."  And  in  Gardner  vs.  Parker  et  al  3  Mad.  Ch.  R. 
102,  the  Vice-Chancellor,  relying  upon  Snellgrove  vs.  Baily,  made 
a  similar  decision. 

•  In  Duffield  vs.  Elwes,  1  Sim.  dc  Steicartj  239,  the  Vice-Chan- 
cellor  said,  he  considered  "  the  case  of  a  bond  to  be  an  excep-      ^^ 
tioc,  and  not  a  rule."    The  reason  assigned  by  Lord  Hardwicke  for 
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his  decision,  that  a  bond  is  the  subject  of  a  donatio  mortis  cmisa^  do 
not  exist  here,  and  whether  the  distinction  prevailing  in  England 
between  the  case  of  a  bond,  and  a  promissory  note  to  order,  (the 
force  of  which  is  not  now  perceived,)  should  be  adopted  here,  it  will 
be  time  enough  to  determine  when  the  question  shall  be  brought 
before  us.  Decree  affirmed. 


Isaac  McPheeson's  Adm'rs  vs.  Israel,  Adm'r  d.  h.  n.  c.  t  a.  of 

Agnew. — ^December,  1832. 

It  is  in  general,  the  duty  of  the  Orphans^  Court  to  determine  the  commissioDs 
of  an  executor  or  administrator,  by  allowing  a  per  centage  upon  the 
inventory  of  the  deceased ^s  estate;  and  that  includes,  in  an  enlarged 
construction,  all  the  assets  accounted  for.  (a) 

One  of  the  linditations  to  the  exercise  of  the  discretionary  power  of  the 
Orphans^  Court,  prescribed  by  the  Act  of  1798,  ch.  101,  sub-ch.  10,  sec. 
2,  is  that  the  Court  shall  not  allow  a  less  rate  of  commission  than  5  per 
cent,  but  this  only  applies  to  those  cases,  where  there  has  been  a  full 
administration  by  the  first  executor  or  administrator,  (h) 

Under  the  Act  of  1820,  ch.  174,  taken  in  connexion  with  the  Act  of  1798,  in 
cases  of  partial  administration,  where  there  is  a  further  administrator 
to  be  paid  for  services,  the  Court  may  allow  such  compensation  to  the 
first  aotninistrator,  as  the  services  performed  actually  merit.  They  may 
give  one  per  cent,  or  even  less;  whatever  is  allowed  must  nevertheless  be 
a  per  centage  on  the  whole  assets.  This  is  the  only  standard  under  the 
law,  whereby  to  ascertain  his  commissions. 

APPEAL  from  the  Orphans'  Court  of  Baltimore  County.  The 
appellee.  Fielder  Israel,  as  administrator  d.  h.  n.  of  Andrew  Agnew, 
filed  his  petition  in  the  Orphans'  Court  for  Baltimore  County,  on  the 
^-  29th  of  September,  1828;  •  alleging,  that  letters  of  adminis- 
^*  tration  on  the  estate  of  the  said  Andrew  Agnew,  had  been 
granted  to  Isaac  McPherson,  (the  appellants'  intestate,)  who  had  de- 
parted this  life  without  fully  settling  the  estate,  having  in  his  hands 
sundry  bonds,  notes,  accounts,  and  evidences  of  debt,  belonging  to 
the  estate  of  the  said  Andrew,  and  a  balance  in  cash,  and  other 
property ;  and  praying  that  the  appellants,  Esther  McPherson  and 
David  Hofi'man,  administrators  of  Isaac  McPherson,  may  be  required 
to  render  an  account  of  the  estate  of  the  said  Andrew,'up  to  the  time 
of  the  death  of  their  intestate — and  that  they  should  be  decreed  to 
deliver  over  to  the  petitioners  all  the  bonds,  notes,  &c.  belonging  to 
that  estate. 

The  defendants,  (the  appellants)  with  their  answer,  exhibited  the 
copy  of  an  account,  which  they  have  settled  in  the  Orphans'  Court, 

(a)  Examined  in  Handy  vs.  Collins,  60  Md.  242,  244. 
(h)  Cited  in  Parker  vs.  Oivynn,  4  Md.  425;  Lemon  vs.  HaU,  20  Md.  171:  In 
re  Estate  of  Baxley,  47  Md.  559;  West  vs.  Smith,  8  Howard,  412. 
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after  the  death  of  their  intestate,  Isaac,  and  admitting  the  facts  con- 
tained in  the  petition,  asked  that  their  intestate  shoald  be  allowed 
a  commission  according  to  the  Act  of  Assembly,  for  his  services  as 
administrator  of  Agnew,  upon  the  sum  of  $26,371.68,  being  the 
amonnt  of  the  inventory  of  said  Agnew's  estate,  and  of  claims,  &c. 
collected  by  their  said  intestate  in  his  life-time.  Various  accounts 
were  exhibited  with  this  answer,  showing  that  thie  actual  payments 
aod  disbursements  of  McPherson,  as  administrator  of  Agnew, 
amounted  to  19,426.76. 

The  Orphans'  Court,  after  ordering  the  appellants  to  pay  over  to 
the  appellee,  the  bonds,  notes,  and  other  property  of  Agnew,  order 
aod  adjadge  that  the  appellants  be  allowed  a  commission  at  the  rate 
of  ten  per  centum  on  the  said  sum  of  $9,426.76,  and  that  they  retain 
the  same  out  of  the  money  belonging  to  the  estate  of  Agnew,  which 
their  intestate  Isaac  had  in  his  hands  at  the  time  of  his  death. 
From  this  decree  the  appellants  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Eable,  ^abtin  ,  Ste 
PHEN,  Abcheb,  and  Dorset,  JJ. 

*  Mayer  J  for  the  appellants,  contended,  1.  That  the  minimum  ^ 
rate  is  5  per  cent.  2.  That  the  amount,  or  fund  on  which  it  is  ^"^ 
to  be  allowed,  is  the  amount  of  the  inventories  and  debts,  (at  least  of 
debts  collected  or  secured,)  and  of  money,  and  other  personal  prop- 
erty. 3.  That  the  Act  of  1820,  ch.  174,  does  not,  (especially  where,  as 
here,  an  account  has  been  rendered  by  the  deceased  administrator) 
repeal  the  provisions  of  the  testamentary  system  of  1798,  on  the  sub- 
ject of  commissions.  He  refeiTcd  to  the  case  of  WiUon  vs.  Wilson^  3 
Q.  iSb  J.  20. 

Owynn^  for  the  appellee.  The  Act  of  1798  regards  the  commission 
to  be  allowed  an  executor  or  administrator,  who  has  fully  settled  the 
estate,  and  the  commission  is  to  be  allowed  only  on  the  property  and 
debts,  which  have  been  actually  collected. 

The  Act  of  1820,  ch.  174,  does  not  limit  the  Court  in  allowing  a 
commission  to  an  administrator  who  has  not  settled  the  estate,  ex- 
cept as  to  the  maximum.  They  may  allow  as  little  as  they  please, 
and  this  Act  applies  to  every  case  where  the  estate  is  not  fully 
settled. 

EABL.E,  J.  delivered  the  opinion  of  the  Court.  The  appeal  in  this 
case  is  from  the  Orphans'  Court  of  Baltimore  County.  The  appel- 
lants are  the  administrators  of  Isaac  McPherson,  who  administered 
on  the  estate  of  Andrew  Agnew,  deceased.  He  was  in  the  adminis- 
tration about  three  years  when  he  passed  his  first  account,  and  de- 
parted this  life  soon  after.  Letters  of  administration  d^  bonis  non, 
with  the  will  annexed,  were  granted  to  Fielder  Israel,  who  called 
the  appellants  before  the  Court  to  pass  a  further  account  of  Isaac 
McPherson's  admininistration  of  Andrew  Agnew's  estate,  and  to  de- 
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liver  to  him  all  the  bonds,  notes,  accounts  and  evidences  of  debt, 
which  the  deceased  administrator  may  have  taken,  received  or  had^ 
as  administrator,  at  the  time  of  his  death,  and  also  to  pay  over  to 

^  him  all  the  *  money  in  the  hands  of  such  deceased  adminis- 
^^  trator  as  such,  at  the  time  of  his  death.  The  appellants  com- 
plied with  the  requisition  in  all  respects,  and  asked  the  Court  to 
grant  to  them,  in  behalf  of  their  intestate,  to  be  taken  into  his 
estate,  a  commission  of  at  least  five  per  cent,  on  the  amount  of 
assets  accounted  tor  by  him,  comprising  the  specific  property  in- 
cluded in  the  inventory,  the  debts  received  by  the  administrator,  &c 

CTpon  this  question  the  Court  deliberated,  and  finally  refused  the 
petition  of  the  appellants,  and  granted  to  them  ten  per  cent,  on  the 
money  paid  away  by  the  administrator,  towards  the  debts  of  the  de- 
ceased, and  the  expenses  and  disbursements  of  the  administration. 
They  amounted  to  $9,426.76,  and  at  the  per  centage  allowed,  yielded 
a  commission  of  $942.67.  This  fell  below  the  product  of  a  commis- 
sion of  five  per  centum  upon  the  whole  estate,  and  the  allowance 
caused  the  appeal  in  this  case,  the  appellants  contending  that  the 
Court  had  not  the  power  to  grant  to  them  in  behalf  of  their  intestate, 
a  commission  lower  than  the  minimum  rate  of  commission  fixed  by 
law. 

We  have  given  to  this  appeal  its  due  attention,  and  there  is  not  a 
doubt  on  our  mind,  that  the  Orphans'  Court  were  in  the  main  right 
in  the  judgment  they  pronounced  in  this  case.  Whether  Isaac 
McPherson  merited  a  larger  sum  for  the  services  he  rendered,  is  not 
for  us  to  decide.  We  have  not,  and  cannot  have  the  same  view  of 
the  subject  the  Orphans'  Court  had,  and  we  could  not  say,  if  it  was 
our  province  to  determine,  as  accurately  as  that  tribunal,  what  reward 
he  was  entitled  to  have.  Our  opinion  however  is,  that  they  have 
not  exceeded  their  authority,  and  that  under  the  circumstances  of 
this  administration,  they  had  the  power  to  grant  to  his  administra- 
tor a  commission  less  in  amount  than  the  sum,  the  minimum  rate  of 
commission  of  five  per  cent,  on  the  whole  estate  would  produce. 
This  is  one  of  the  limitations  to  the  exercise  of  the  discretionary 
power  of  the  Court,  prescribed  by  the  Act  of  1798,  ch.  101,  sub-ch.  10, 
sec.  2;  but  it  is  manifest  from  a  view  of  the  whole  law,  the  limit«- 

^  tion  •was  only  intended  to  apply  where  the  administration 
^*      was  full  and  complete. 

This  construction,  however,  of  the  Act  of  1798,  need  not  be  in- 
sisted on,  since  the  Act  of  1820,  ch.  174,  sec.  6,  puts  it  beyond  a 
doubt.  By  this  section,  the  minimum  rate  of  allowance  is  purposely 
omitted  to  be  mentioned,  and  the  Court  have  an  unquestionable 
power,  in  case  of  a  partial  administration  of  a  deceased  person's 
estate,  and  where  there  is  a  fuither  administrator  to  be  paid  for  ser- 
vices, to  allow  such  compensation  as  the  services  performed  actually 
merit. 
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In  declaring  this  opinion,  we  cannot  agree  with  the  Orphans'  Court 
in  their  reasoning  upon  this  subject,  nor  in  the  manner  they  have 
made  the  allowance.  They  have  allowed  a  ten  per  cent,  commission 
OD  the  money  paid  by  the  administrator  towards  the  debts  of  the 
deceased,  and  the  expenses  of  the  administration.  This  was  the 
mode  of  allowance  pursued  by  the  law  anterior  to  the  Act  of  1798. 
bnt  was  thereby  abrogated  and  repealed.  The  inventory  of  the  de- 
ceased's  estate,  and  in  an  enlarged  construction  of  this,  all  the  assets 
accounted  for  by  the  administrator,  is  the  true  standard  by  which  to 
ascertain  the  commission. 

Where  there  has  been  a  full  administration,  as  we  have  said  before, 
the  Court  cannot  descend  below  five  per  cent,  on  the  whole  property, 
but  where  the  duty  of  administering  the  whole  estate  has  been  but 
in  part  performed,  to  make  just  and  suitable  remuneration  for  what 
has  been  done,  they  may  give,  if  the  circumstances  require  it,  one 
per  cent,  and  even  less  if  necessary.  Whatever  is  allowed  must 
nevertheleas  be  a  per-centage  on  the  whole  assets,  as  this  is  the  only 
standard  known  to  the  law,  whereby  to  ascertain  the  commission. 
Supposing  the  Orphans'  Court  assumed  a  mistaken  standard,  for  the 
ascertainment  of  the  commission,  and  might  on  consideration  be  dis- 
posed to  change  the  amount  granted  by  them,  we  reverse  their  deci- 
sion, and  direct  the  record  to  be  returned  to  them. 

Decree  reversed j  and  the  proceedings 

remanded  to  the  Orphans'  Court. 


•Mackall  S.  Cox  vs.  Jones,  Surv'g  Ex'r  of  Dabnall.     65 

December,  1832. 

It  is  only  upon  the  case  made  in  the  pleadings  that  a  plaintiff  can  ever  re- 
cover; it  is  always  necessary  therefore,  that  the  declaration  should  set 
out  a  good  and  sufficient  cause  of  action,  to  be  judged  of  by  the  Court. 

Where  a  declaration  professed  to  be  founded  on  a  decree  in  Chancery  for  the 
payment  of  money,  and  sets  out  certain  mutilated  proceedings  in  Chan- 
cery, which  show  no  such  decree,  nor  whether  there  ever  was  a  final 
decree  in  the  cause,  it  cannot  be  the  foundation  of  a  judgment  for  the 
plaintiff. 

An  action  at  law  will  not  lie  to  enforce  a  decree  in  Chancery,  within  the 
territorial  jurisdiction  of  the  Chancery  Court,  (a) 

Appeal  from  Prince  Greorge's  County  Court.  This  wa-s  an  action 
of  debt,  instituted  by  the  appellee,  against  the  appellant,  on  the  21st 
March,  1825.  The  declaration  set  forth  the  institution  of  a  suit  in 
Chancery — that  it  was  subsequently  referred  by  the  Chancellor  to 
the  auditor,  to  state  an  account  between  the  parties,  with  the  usual 
power  to  take  proofs ;  that  the  auditor  gave  notice,  and  after  several 


(a)  See  Rvchardson  vs.  Jones,  8  G.  &  J.  105;  Boyle  vs.  Schindel,  62  Md.  1. 
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adjournmeDts,  hearing  parties  and  proofs,  stated  and  returned  an 
account  to  the  Court  of  Chancery,  by  which  the  complainants  were 
indebted  to  the  defendant  in  Chancery,  $1,233.80,  &c. ;  that  his  re- 
port was  confirmed  by  the  Chancellor;  that  this  decree  of  the  Chan- 
cellor was  still  in  force ;  that  the  defendant  in  Chancery  had  not  ob- 
tained execution  upon  such  decree,  and  that  the  amount  thereof  is 
still  unpaid,  whereby  an  action  accrued,  &c. 

The  defendant  pleaded  nul  tiel  record^  and  payment,  to  which  issues 
were  taken. 

1.  At  the  trial  of  the  issue  before  the  Court,  upon  the  plea  of  nul 
tiel  recordj  it  was  contended  for  the  defendant.  1.  That  there  was 
an  essential  variance  between  the  plaintiff's  declaration  and  the  re- 
port of  the  auditor,  and  the  Chancellor's  order  thereupon ;  that  all  the 
material  parts  of  the  said  report  and  order,  were  not  substantially 
set  forth  in  the  said  declaration.  2.  That  no  recorery  in  this  action 
could  be  had,  because  the  order,  or  decree  of  the  Chancellor,  was  not 
a  final  decree,  and  the  case  in  which  the  same  was  made,  is  still 
pending  in  the  Chancery  Court:  *But  the  Court  (Key  and 
^^  Plater,  A.  J.)  overruled  the  objections,  being  of  opinion  that 
there  was  no  material  variance  between  the  declaration  and  the  said 
report  and  order,  and  that  it  was  competent  for  the  plaintiff  to  re- 
cover upon  them  in  this  action.  The  report  and  orders  not  being 
material  in  the  view  taken  by  the  Appellate  Court,  are  omitted. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Martin,  Stephen,  and  Dorset,  JJ. 
Alexander^  ibr  the  appellant.    Brewer^  for  the  appellee. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  The  plead- 
ings in  this  case  are  so  exceedingly  irregular,  and  the  record  is  in  so 
confused  a  state,  that  it  has  been  found  difficult  to  make  any  thing 
out  of  it.  This  much  however,  we  have  been  able  to  discover,  that 
it  is  an  action  of  debt,  upon  what  is  stated  in  the  declaration  to  be  a 
decree  in  Chancery,  for  a  sum  of  money,  against  Mackall  S.  Cox,  the 
appellant,  in  favor  of  John  Damall,  the  testator  of  the  appellee.  And 
that  which  is  set  out  in  the  declaration,  as  the  decree  which  the  suit 
was  brought  to  enforce,  appears  to  have  been  an  order  for  an  account 
in  some  proceeding,  it  does  not  appear  what,  instituted  by  Mackall  S. 
Cox,  against  Notly  Maddox,  and  John  Darnall,  in  pursuance  of  which 
an  account  was  stated  by  the  auditor,  showing  there  was  a  debt  due 
from  Cox,  the  complainant,  to  the  defendant,  John  Damall.  What 
further  proceedings  there  were  in  the  cause,  or  how,  or  whether  it  ever 
was  finally  disposed  of,  is  not  stated  in  the  declaration.  Upon  that 
declaration,  the  Court  determined  that  the  appellee,  the  plaintiff'  below, 
was  competent  to  recover. 
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It  is  only  upon  the  case  made  in  the  pleadings,  that  a  plaintiff  can 
ever  recover;  it  is  always  necessary,  therefore,  •that  the  de-  ^^ 
claration  should  set  out  a  good  and  8ufficient  cause  of  ac-  "  • 
tioD,  to  be  judged  of  by  the  Court. 

There  is  no  sach  caase  of  action  set  out  in  this  declaration.  If  in 
any  case  a  decree  in  Chancery  could  be  enforced  by  an  action  at  law, 
within  the  tenitorial  jurisdiction  of  the  Court  of  Chancery,  this  is 
not  SQch  a  case.  The  declaration  pi'ofesses  to  be  founded  on  a  de- 
cree in  Chancery,  for  the  payment  of  money,  and  sets  out  certain  mu- 
tilated proceedings  in  Chancery,  which  show  no  such  decree,  nor 
whether  there  ever  was  a  final  decree  in  the  case.  It  does  not  there- 
fore set  out  a  good  and  sufBcieut  cause  of  action,  but  is  bad  upon  the 
face  of  it,  for  want  of  a  sufficient  cause  of  action  being  stated.  But 
it  has  been  decided  by  this  Court,  that  an  action  at  law  will  not  lie 
to  enforce  a  decree  in  Chancery,  within  the  territorial  jurisdiction  of 
the  Chancery  Court.  And  if  the  declaration  did  well,  and  suffi- 
ciently set  out  a  regular  and  final  decree  of  the  Court  of  Chancery  of 
this  State,  for  the  payment  of  money,  the  action  could  not  be  sus- 
tained. Judgment  reversed. 


Chbistopheb  Hughes  vh.  Elizabeth  Young. — December,  1832. 

In  1780,  R.  demised  to  L.  a  tract  of  land  for  ninety-nine  years,  at  a  certain 
annual  rent,  and  covenanted  to  renew  the  lease  upon  the  payment  of  a 
year's  rent,  as  a  fine  for  other  ninety-nine  years,  to  commence  from  the 
expiration  of  the  first  term,  and  also  that  L.  should  quietly  enjoy  the 
premises  upon  payment  of  the  rent.  The  lease  reserved  the  usual  right 
to  re-enter  for  non-payment  of  rent,  but  contained  no  agreement  in  re- 
lation to  the  payment  of  taxes.  In  an  action  of  covenant  brought  upon 
this  lease  in  1828,  it  was  jEZWd,  that  the  taxes  assessed  upon,  and  charge- 
able against  the  demised  premises,  were  due  from,  and  payable  by  the 
lessee  or  his  assigns,  and  that  he  could  not  set-off  a  payment  of  taxes 
against  a  claim  for  rent,  (a) 

•  Appeal  from  Baltimore  County  Court.    This  was  an  ac- 
tion  of  covenant,  commenced  by  the  appellee  against  the  ap-      "^ 
pellant,  on  the  1st  of  September,  1828,  on  an  indenture  of  lease,-  the 
plaintiff  being  the  heir-at-law  of  the  lessor,  and  the  defendant  the 
assignee  of  lessee. 

The  following  statement  of  facts  was  submitted  for  the  opinion  of 
the  Court. 

It  is  agreed  between  the  parties  in  this  case,  that  on  the  5th  day 
of  August,  1780,  the  following  lease  was  executed,  by  and  between 
the  parties  thereto.     ^'This  indenture,   made  this  5th  of  August, 


(a)  Examined  in  R.  R.  Co.  vs.  Appeal  Tax  Court,  50  Md.  412.    Cf.  Mac- 
kubbm  vs.  Whetcroft,  4  H.  &  McH.  99. 
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1780,  between  Charles  Bidgely,  of  John,  of,  &c.  of  the  one  part,  and 
James  Lyston,  of,  &c.  of  the  other  part;  witnesseth,  that  the  afore- 
said C.  B.  in  consideration  of  the  rents  and  performance  of  the  cot- 
enants  hereinafter  mentioned,  on  the  part  of*  the  said  J.  L.,  and  his 
assigns,  to  be  paid  and  performed,  hath  demised,  &c.  and  by  these 
presents  doth  demise,  &g.  nnto  the  said  J.  L.  all  that  lot  of  ground, 
being  part  of  a  tract  of  land  called  Howard's  Timber  Neck,  lying  in 
the  county  aforesaid,  and  beginning"  for  the  part  now  demised,  at 
the  beginning  of  Jesse  Hollingsworth's  lot,  and  running  thence,  &c. 
containing  six  acres  and  one-quarter  of  land ;  together  with  all  the 
improvements,  ways,  roads,  waters,  water-courses,  privileges,  ease- 
ments, and  advantages,  to  the  said  parcel  of.  land  belonging,  or  in 
anywise  appertaining,  to  have  and  to  hold  the  said  land  and  premises, 
with  their  and  every  of  their  appurtenances,  unto  the  said  J.  L.,  his 
executors,  administrators  and  assigns,  from  the  1st  of  January,  then 
last,  until  the  full  end  or  term  of  ninety-nine  years,  from  thence  next 
ensuing,  fully  to  be  completed  and  ended ;  paying  therefor  yearly,  to 
the  said  0.  B.,  his  heirs,  &c.,  the  rent  of  twelve  pounds,  twelve  shil- 
lings, sterling  money ;  and  if  it  shall  happen  that  the  said  yearly 
rent  shall  be  in  arrears  and  unpaid  for  the  space  of  ninety  days  next 
after  the  term  on  which  the  same  is  above  reserved  to  be  paid, 
the  same  being  first  lawfully  demanded,  that  then  it  shall  and  may 
be  lawful,  to  and  for  ♦  the  said  C.  B.  his  heirs  or  assigns,  into 
^^  the  said  demised  premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter,  and  the  same  to  have  again,  repossess,  oc- 
cupy, and  enjoy,  as  in  his  or  their  former  estate,  until  all  such  arrear- 
ages of  rent,  with  legal  interest  therefor,  and  all  and  every  cost, 
charge,  and  expense  incurred  by  the  said  C.  B.  his  heirs  or  assigns, 
by  reason  of  the  non-payment  of  the  said  rent  shall  be  fully  satisfied 
and  paid,  or  make  distress  therefor,  at  his  or  their  option;  and  if  it 
shall  happen,  that  the  said  yearly  rent,  or  sum  of  twelve  pounds, 
twelve  shillings,  sterling  money,  or  any  part  thereof,  shall  be  in 
arrear  and  unpaid  for  the  space  of  six  months,  next  after  the  time  on 
which  the  same  is  above  reserved  to  be  paid,  the  same  being  first 
lawfully  demanded,  that  then  it  shall  and  may  be  lawful  to  and  for 
the  said  G.  B.  his  heirs  and  assigns,  into  the  said  demised  premises, 
or  any  part  thereof,  in  the  name  of  the  whole,  re-enter,  and  the  same 
to  have  again,  repossess,  occupy,  as  in  his  and  their  former  estate, 
and  that  then,  and  in  such  case,  this  indenture  and  every  clause, 
matter  and  thing  therein  contained,  shall,  from  thenceforth  be 
utterly  void  and  of  none  effect ;  and  the  said  0.  B.  for  himself,  his 
executors,  administrators  and  assigns,  doth  covenant  and  agree,  to 
and  with  the  said  J.  L.  his  heirs  and  assigns,  on  the  payment  of  the 
rent  and  performance  of  the  covenants  hereinbefore  mentioned,  and 
reserved  on  the  part  of  the  said  J.  L.  and  his  assigns,  to  be  paid  and 
performed,  shall  and  may  peaceably  and  quietly  have,  hold  and  enjoy 
the  above  demised  lands  and  premises  with  the  appurtenances,  for 
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and  daring  the  aforesaid  term  of  ninety-nine  years,  for  which  the 
same  is  above  demised,  without  the  trouble,  interruption  and  dis> 
tarbHDce  of  him  the  said  G.  B.,  his  heirs  or  assigns,  or  any  other 
person  or  persons  claiming  anything  therein,  by,  from  or  under  him, 
them  or  any  of  them,  or  by  his  or  their  means,  privity,  or  procure- 
ment ;  and  also  that  he  the  said  C.  B.,  his  heirs  and  assigns,  at  any 
time  or  times  hereafter,  during  the  continuance  of  this  present  de- 
mise, on  the  request,  and  at  the  proper  cost  and  *  charge  of     ^^ 
the  said  L.  his  heirs  or  assigns,  and  on  his  and  their  paying,      *  ^ 
or  tendering  in  payment  the  sum  of  twelve  pounds,  twelve  shillings, 
sterling  money,  as  a  fine  therefor  to  the  said  C.  B.,  his  heirs  or 
asjuigus,  make  and  execute,  or  cause  to  made  and  executed,  a  new 
lease  of  the  above  demised  lands  and  premises,  for  other  ninety -nine 
jears,  to  commence  and  take  effect  from  and  at  the  end  of  the  term 
for  which  the  same  is  above  demised,  subject  to  the  same  rents,  and 
nnder  the  like  covenants,  clauses  and  agreements  as  are  hereinbe- 
fore mentioned,  so  that  this  present  demise  may  be  renewable  and 
renewed.    In  witness  whereof,  the  parties  have  hereto  set  their 
hands,  and  afSxed  their  seals,  the  day  and  year  above  written." 

It  is  further  agreed,  that  the  plaintiff  was,  from  before  the  1st  day 
of  January,  1825,  thenceforth,  and  at  this  time,  is  legally  vested 
with  all  the  right,  title  and  interest  in  and  to  the  premises  in  said 
lease  described,  which  the  said  C.  B.  possessed  immediately  after  the 
execution  of  the  said  lea«e,  and  that  the  defendant  was,  before  the 
said  1st  day  of  January,  1826,  thenceforth,  and  now  is  vested  with 
all  the  right,  title  and  interest  which  the  said  J.  L.  had  immediately 
after  the  execution  of  the  said  lease.    It  is  also  agreed,  that  the 
premises  are  wholly  unimproved ;  that  the  same  have  been,  for  the 
purpose  of  taxation,  assessed  by  the  proper  authority  at  the  sum  of 
1448,  which  assessment  is  always  one-fifth  of  the  actual  value  of  the 
property  when  assessed.    And  further,  that  improvements  on  prop- 
erty are  always  assessed  separately  from   the  land  itself.    It  is 
further  agreed,  that  in  regard  to  the  premises  in  question,  the  de- 
fendant is  the  party  in  fact  against  whom  the  taxes  hereinafter 
mentioned,  during  the  period  alluded  to,  have  been  charged.    It  is 
admitted  that  there  remains  due  and  in  arrear  the  sum  of  $214,  with 
an  average  interest  from  the  1st  day  of  July,  1828,  for  rent  stated 
and  reserved  in  and  by  the,  lease  aforesaid,  to  be  payable  thereby. 
And  it  is  further  admitted  that  there  has  been  paid  by  the  defend- 
ant, for  taxes  assessed  *  upon  the  premises,  since  the  1st  of      ^- 
January,  1825,  the  sum  of  §51.56,  in  equal,  or  nearly  equal  an-       •  * 
nual  payments.    Upon  the  foregoing  statement,  the  following  ques- 
tions are  submitted  to  this  Court : 

First,  are  the  taxes  assessed  upon  and  chargeable  against  the 
premises  aforesaid,  due  from,  and  payable  by  the  plaintiff'  or  the  de- 
fendant. 
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Second,  if  the  whole  of  the  taxes  is  not  payable  by  either  party, 
what  portion  is  payable  by  the  plaintiff,  and  what  portion  for  the 
defendant. 

It  is  further  agreed,  that  the  Court  shall  enter  upon  judgment, 
either  for  the  whole  of  the  rent  stated  to  be  in  arrear,  or  for  such 
balance  as  shall,  by  them  be  decided  to  be  due,  according  to  their 
decision  up(m  the  foregoing  question ;  it  is  finall}^  agreed  that  all 
errors  in  the  pleadings  be  mutually  released,  and  that  either  party, 
or  both  parties  may  appeal  .to  the  Court  of  Appeals. 

On  the  preceding  statement  of  facts,  the  County  Court  gave  judg- 
ment for  the  whole  amount  of  the  plaintiff^s  claim,  being  $214,  with 
interest  from  the  1st  of  Jnl3",  1828,  and  costs. 

From  this  judgment,  the  defendant  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

BOBSBY,  JJ. 

Walsh,  for  the  appellant.  The  question  is,  whether  the  owner  of 
the  fee,  or  the  tenant,  the  lessee,  is  liable  for  taxes  levied  on  the 
demised  premises.  He  contended  that  they  were  payable  by  the 
former,  and  if  the  tenant  paid  them,  he  could  set  them  off  in  an 
action  of  covenant,  brought  by  the  landlord  for  his  rent.  Woodfairs 
Land,  and  Tenant,  276,  6,  7.  Act  of  1812,  ch.  191,  sec.  36.  Oraham 
vs.  Wade,  16  East,  29.  It  is  not  said  in  the  case  stated,  that  the 
property  in  question,  improved  in  value  from  the  date  of  the  lease, 
in  1780,  to  1825.  The  assessment  appears  to  have  been  made  upon 
_^  the  *  unimproved  land.  In  reference  to  the  public,  the  tenant 
'  '^  is  no  doubt  responsible  for  the  taxes ;  and  being  consequently 
obliged  to  pay  them,  the  right  to  discount  the  amount  from  the  land- 
lord's rent,  would  seem  to  be  clear. 

Williams  and  Johnson,  for  the  appellee.  1«  This  being  a  case 
stated,  the  Court  can  infer  nothing.  The  judgment  must  be  accord- 
ing to  the  facts  expressly  alleged.  Hysinger  vs.  Baltzell,  S  O.  dk  J* 
158.  And  the  question  therefore  is,  has  a  lessee  in  any  case  of  this 
kind,  a  right  to  deduct  taxes  paid  by  him,  imposed  for  State,  or  local 
purposes,  from  the  rent  due  his  landlord. 

It  does  not  appear  whether  the  taxes  were  imposed  for  State  or 
city  purposes ;  nor  whether  they  were  levied  under  the  Act  of  1817, 
ch.  148,  or  the  Act  of  1812,  ch.  191.  In  regard  to  the  taxes  in  virtue 
of  the  Act  of  1817,  the  lessor  is  never  answerable,  though  he  is  for 
those  imposed  under  the  Act  of  1812;  and  as  the  statement  does 
not  say,  under  which  of  these  laws  the  taxes  in  question  were  levied, 
the  judgment  must  be  affirmed.  Mayor  and  City  Council  vs.  Chase, 
2  0.i&  J.  376. 

2.  There  is  no  obligation  on  the  part  of  the  landlord,  to  pay  the 
whole  amount  of  the  taxes,  either  on  the  original,  or  appreciate  value 
of  the  property.  Even  if  there  had  been  an  express  covenant  by  the 
landlord  to  pay  taxes,  still  the  tenant  would  be  res[>onsible  for  that 
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portioD,  which  accrued  in  consequence  of  an  enhancement  on  the 
valae  of  the  property  subsequent  to  the  lease.  The  value  of  the 
property  as  ascertained  by  the  lease,  would  b^  the  measure  of  the 
iaDdlord's  responsibility.  Watson  vs.  Atkins,  3  Barn,  and  Aid.  647 ; 
WaUim  vs.  Home,  14  Serg,  and  Low,  45 ;  The  Act  of  1812,  ch.  191, 
sec.  36 ;  1785,  ch.  53 ;  1797,  ch.  89,  sec.  41.  WoodfaWs  Land,  and  Ten. 
276. 

Bat  upon  such  a  lease  as  the  present,  the  landlord  is  not  liable  for 
any  portion  of  the  taxes.  The  question  arises  upon  the  covenants  of 
the  defendant,  and  not  those  of  the  landlord,  who  only  covenants  for 
quiet  enjoyment.  This  covenant  then,  is  to  be  taken  most  strongly 
against  the  •  covenantor.  Wood/all,  369 ;  1  Wheat.  Selw.  376 ;  ^^ 
Wagner  vs.  White,  ^  H.  dt  J,  564.  •  * 

The  covenant  here  is,  that  the  lessee  will  pay  a  certain  amount  of 
rent  annually  to  the  landlord,  and  there  is  nothing  in  the  contract 
to  qualify  this  engagement,  or  to  discharge  the  tenant  pro  tanto,  if  he 
is  made  to  pay  taxes  to  the  €k)Ternment.  Nothing  but  an  express 
stipulation  would  entitle  the  plaintiff  to  deduct  these  taxes.  Fouler 
vs.  Bottj  6  Massa.  Bep.  63. 

Leases  like  the  present,  are  considered  as  sales  of  the  property  for 
the  term,  and  the  tenant  is  bound  for  all  burdens  which  may  be  im- 
posed on  it  during  that  period.  If  the  taxes  are  reduced,  he  is  re- 
lieved ;  if  increased,  he  must  bear  the  burthen.  If  the  property  en> 
hances  in  value,  he  enjoys  the  advantage ;  if  it  depreciates,  it  is  his 
loss. 

If  the  landlord  is  liable  for  the  taxes,  then  if  they  should  be  so  in- 
creased as  to  exceed  the  amount  of  the  rent,  the  latter  would  be 
entirely  extinguished ;  which  is  a  result,  to  which  the  Court  would 
not  come,  unless  it  was  manifest  that  the  parties  intended  to  make  a 
contract,  from  which  such  consequence  might  flow.  No  such  stipu- 
lation is  contained  in  the  contract,  and  the  Court  is  called  upon  to 
interpolate  it.  If  demised  premises  are  destroyed  by  fire,  the  tenant 
is  nevertheless  bound  for  the  rent,  and  the  Court  cannot  aid  him ; 
and  if  it  is  incompetent  to  do  so  in  the  case  of  a  total  destruction  of  the 
property,  what  pretence  is  there  for  the  exercise  of  such  a  power, 
upK>n  the  ground  of  his  being  subjected  to  some  additional  burden. 
The  same  would  be  the  case  if  a  portion  or  even  the  whole  of  the 
premises  should  be  condemned  by  the  public,  for  public  purposes. 
But  the  Court,  in  this  case,  is  not  only  called  on  to  introduce  a  stipu- 
lation into  the  contract  of  the  parties,  throwing  on  the  landlord  a  lia- 
bility for  taxes;  but  it  is  asked  to  say,  that  the  contract  intended, 
that  he  should  pay  taxes  imposed  by  a  particular  Act  of  Assembly — 
the  Act  of  1812. 

Tlie  rule  is,  that  the  insertion  of  particular  covenants,  is  an  exclu- 
sion of  all  others ;  and  consequently,  as  the  landlord  *  in  this  ^  . 
lease  has  covenanted  for  quiet  enjoyment,  and  for  further  *^ 
assurance,  he  is  not  by  implication  to  be  saddled  with  others. 
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This  lease  having  been  made  in  1780,  cannot  be  affected  by  the 
Acts  of  1785,  and  1812,  and  is  not  to  be  oonstrned  with  reference  to 
their  provisions. 

In  England,  leases  made  prior  to  the  statute  in  reference  to  the 
land  tax,  do  not  subject  the  landlord  to  the  payment  of  such  tax, 
when  the  lease  itself  is  silent  on  that  subject.  Leases  made  since 
the  statute,  are  differently  expounded,  because  the  Judges  suppose 
such  leases  are  made  with  reference  to  the  law.  Bradbury  vs,  Wrightj 
2  Douglass^  624 ;  Woodfallj  276.  In  some  casch  a  covenant  to  renew, 
makes  the  lease  renewable  for  ever,  but  there  can  be  no  doubt  of  the 
present  being  a  perpetually  renewable  lease.  6  Bro.  P.  Cases^  519, 
522;   Wood/aW,  146,  204. 

Walsh^  in  reply.  In  the  absence  of  evidence  to  the  contrary,  the 
legal  presumption  is,  that  the  tax  was  levied  on  the  interest  of  the 
landlord.  It  cannot  be  inferred  from  the  case  stated,  that  the  rent 
reserved,  was  exactly  proportioned  .to  that  interest;  and  conse- 
quently, it  cannot  be  known  with  certainty  what  the  parties  contem- 
plated on  the  subject  of  the  taxes.  The  rent  may  have  been  higher 
than  it  would  otherwise  have  been,  because  of  understanding  at  the 
time,  that  the  landlord  should  pay  the  taxes.  In  the  case  stated,  it 
is  expressly  said,  that  the  property  is  unimproved,  and  as  there  is 
no  distinction  between  improvements,  resulting  from  natural  or  other 
causes,  and  improvements  made  by  the  tenant ;  it  must  be  understood 
as  meaning,  that  it  was  not  improved  in  any  way,  or  to  any  extent, 
and  therefore,  the  taxes  now  in  question,  were  levied  on  the  original 
and  unenhanced  interest  of  the  landlord. 

The  legal  presumption  is,  that  the  taxes  were  imposed  for  the  par- 
poses  of  the  State.     Woodfall^  254;  Doug.  614,  615. 

*  It  is  said  that  the  Act  of  1817,  exempts  the  landlord  from 
'  ^  taxation.  This  is  not  so ;  though  for  the  purpose  of  facilitat- 
ing the  collection  of  taxes,  it  authorizes  a  resort  to  the  occupier  or 
his  property.  Mayor  and  City  Council  of  Balto.  vs.  Ch^ise^  2  O.  dbJ. 
310,  381. 

The  question  then  is,  whether  taxes  imposed  for  State  purpose, 
and  for  the  general  good,  are  to  be  borne  by  the  interest  of  one  of 
the  parties  only,  and  the  interest  of  the  other  is  to  be  wholly  exon- 
erated. 

No  case  can  be  found  in  which  such  a  lease  as  the  present  has 
been  adjudged  to  be  renewable  for  ever,  looking  only  to  the  cove- 
nants contained  it,  and  disregarding  the  acts  of  the  parties.  Wood- 
fall,  146, 147.  But  be  this  as  it  may,  it  would  seem  a  strange  anomaly, 
that  the  interest  of  the  landlord,  distinct  and  palpable  as  it  is,  should 
be  totally  exempt  from  taxation,  whilst  that  of  the  tenant  is  made  to 
bear  the  whole  burden  of  the  Government.  The  case  in  14  Serg.  dk 
Low.  45,  and  all  the  cases  cited  on  the  other  side,  only  show,  that 
the  landlord  is  not  liable  for  taxes  on  the  improved  value  of  the 
property,  and  this  because  he  does  not  enjoy  the  benefit  of  such 
improved  value.  Judgment  affirmed. 
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A  mortgagee  may  become  the  purchaser  of  the  equitj  redemption;  if  he  does 
not  make  use  of  his  incumbrance  to  influence  the  mortgagor  to  part  with 
the  estate  for  less  than  its  real  value,  (a) 

Where  the  relation  of  mortgagor  and  mortgagee  exists,  and  the  latter  pur- 
chases from  the  former  his  equity  of  redemption,  worth  from  $2,000  to 
$2,500  for  81,600,  this  is  not  such  an  inadequacy  of  price,  as  to  induce  a 
Court  of  equity,  in  the  absence  of  corroborative  proof,  to  impeach  the 
sale  as  unfair.  It  is  a  circumstance  to  be  weighed  in  the  consideration 
of  the  subject,  but  it  is  not,  unsupported,  to  overbalance  other  facts  in- 
dicating an  honest  negotiation  between  the  parties,  (b) 

*An  instrument  of  defeasance  executed  by  the  grantee,  at  the  time  ^^ 
of  the  execution  of  an  absolute  conveyance  to  him,  for  recon-  *  ^ 
veyance  to  the  grantor  on  his  paying  a  sum  of  money,  may  constitute 
the  transaction  a  mortgage;  but  such  an  instrument  does  not  always 
operate  that  effect. 

The  character  of  the  transaction  must  in  every  case  depend  on  the  inquiry, 
whether  the  contract  is  a  security  for  the  re-payment  of  money.  If  it  is, 
the  parties  are  in  the  relation  of  mortgagor  and  mortgagee.  If  it  is  not, 
the  transaction  must  take  the  stamp  of  a  conditional  sale,  (e) 

A  case  of  conditional  sale,  (d) 

Appeal  from  the  Court  of  Chancery.  The  present  bill  was  filed 
by  the  appellant,  Elijah  Hicks,  against  the  appellees,  Charles  6. 
Hicks  and  Thomas  A.  Norris,  on  the  23d  of  May,  1828. 

The  complainant  alleged,  that  in  the  year  1818,  he  borrowed  from 
the  appellee,  Charles  G.  Hicks,  the  sum  of  C500,  for  which  be  was 
to  pay  an  interest  at  the  rate  of  nine  per  centum  per  annum,  and 
that  he  gave  his  bond  or  note,  for  the  amount  of  the  loan.  That 
some  time  in  April,  1824,  the  said  Charles  G.  called  on  complainant 
for  payment,  and  being  unable  then  to  pay  either  principal  or  inte- 
rest, he  agreed  to  give  him  a  mortgage  on  a  lot  of  ground  in  the 
City  of  Baltimore,  of  which  he  was  seized,  and  accordingly  on  the 
8th  of  the  same  month,  he  execnted  such  an  instrument,  and  at  the 
same  time,  paid  said  Charles,  the  sum  of  C106.36  in  part  of  the  debt. 
That  notwithstanding  the  recital  in  the  said  mortgage,  that  the  mort- 
g^goT  had  given  the  mortgagee  his  bond  for  $1,244.32,  without  inte- 


(a)  Cited  in  Russell  ts.  Southard^  12  Howard,  154.  See  Baugher  vs.  Merry- 
nuxn^  82  Md.  185. 

(6)  Approved  in  Baltimore  vs.  WUliams^  6  Md.  271.  Cf.  Peugh  vs.  Davis, 
96  U.  S.  382. 

(c)  Cited  in  Artz  vs.  Grove,  21  Md.  474;  Hinkley  vs.  Wheelimght,  29  Md. 
349;  Baugher  vs.  Merryman,  32  Md.  194;  CZarfc  vs.  Levering^  1  Md.  Ch.  179; 
Sank  vs.  Whyte,  3  Md.  Ch.  510.  See  also,  Dougherty  vs.  McColgan^  6  G.  &  J. 
275;  F'eagh  vs.  Davis,  96  U.  S.  882. 

(d)  Approved  in  Hinkley  vs.  Wheelwright^  29  Md.  358. 
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rest  for  two  years,  yet  the  only  debt  due  from  him  to  said  mortgagee, 
wa«  for  the  before  mentioned  loan  in  1818,  with  interest  thereon, 
and  the  further  sum  of  $90,  advanced  by  him  for  complainant,  in 
payment  of  certain  ground  rents.  That  in  May,  1826,  he  mortgaged 
the  same  property  to  Thomas  A.  Norris,  (the  other  appellee,)  for  the 
sum  of  $800,  which  debt  he  ha.s  since  reduced  to  $400.  That  the 
said  Charles  G.  gave  his  notes  to  Norris  for  the  amonnt ;  and  then, 
on  the  2l8t  of  June,  1826,  taking  advantage  of  his  infirmities  and 
necessities,  induced  complainant  to  execute  to  him  an  absolute  deed 
for  the  property,  without  any  other,  or  •  further  consideration, 
••  than  what  is  already  mentioned ;  and  which  is  much  below 
the  actual  value  of  the  property-  That  complainant  however,  re- 
fused to  execute  the  deed,  until  the  grantee  (the  said  Charles,)  signed 
a  paper,  sufficiently  showing,  that  although  absolute  in  its  terms,  it 
was  only  intended  to  operate  as  a  mortgage.  That  nevertheless,  the 
said  Charles  now  insists  upon  holding  said  property  as  his  own,  and 
denies  the  right  of  complainant  to  redeem  the  same,  or  to  recognize 
any  interest  in  him  thereto.  Prayer,  that  the  deed  of  the  21st  of 
June,  1826,  may  be  decreed  to  be  what  it  was  designed  to  be,  a  mere 
security  for  the  payment  of  money ;  that  the  mortgaged  premises 
may  be  sold ;  and  an  account  taken  of  the  rents  and  profits  received 
by  the  defendant.  Hicks.  That  the  sums  really  due  him  and  Norris, 
may  be  paid  out  of  the  proceeds  thereof;  the  residue  to  the  com- 
plainant, and  for  general  relief. 

The  answer  of  Charles  G.  Hicks,  denied  that  he  ever  loaned  com- 
plainant money  at  usurious  interest,  but  that  in  the  year  1818,  and 
from  time  to  time,  for  several  years  afterwards,  he  advanced  for  his 
accommodation  divers  sums  of  money,  and  was  also  in  the  habit  of 
selling  him  a  variety  of  articles,  and  that  during  all  this  period, 
they  were  accustomed  to  liquidate  their  accounts,  at  the  end  of 
each  year,  including  interest  upon  his  advances,  for  the  aocom- 
modation  of  the  complainant,  at  the  rate  of  six  per  cent,  per 
annum,  and  for  the  balance  so  found  due  him,  he  was  in  the  habit  of 
taking  complainant's  note,  bearing  legal  interest.  That  at  the  end 
of  e'rich  succeeding  year,  they  settled  in  the  same  manner,  when  the 
old  note  would  be  given  up,  and  new  one  taken  for  the  whole  balance 
then  due.  By  adjustments  of  their  accounts  in  this  way,  the  claim  of 
this  defendant  was  justly  increased  from  time  to  time,  until  the  year 
1824,  when  the  amount  being  considerable,  he  pressed  for  security, 
and  the  complainant  agreed  togive  him  the  mortgage  spoken  of  in 
the  bill,  payable  in  two  years,  •  when  the  whole  amount  due 
•  "  him,  with  interest  added  to  that  time  was  $1,244.32,  and  the 
mortgage  was  accordingly  executed.  That  at  the  expiration  of  the 
two  yeara,  the  whole  of  the  mortgage  debt  being  due,  except  the 
small  sum  of  $160.36,  which  was  paid  at  the  time  of  its  execution; 
and  the  sum  of  $400  being  due  in  the  mortgage  to  Norris,  the  com- 
plainant, in  the  month  of  June,  in  the  year  1826,  proposed  to  sell 
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this  defendant  his  equity  of  redemption  in  the  said  mortgaged  prem- 
ises, in  consideration  of  his  paying  the  debt  to  Norris,  and  advancing 
the  complainant  some  hundred  or  two  dollars,  in  addition  to  the  debt 
doe  from  him  to  the  defendant,  on  mortgage  aforesaid — and  the 
defeDdant  consenting  thereto,  the  deed  of  the  21st  of  June,  1826, 
was  accordingly  executed,  and  delivered  to  him  by  the  complainant. 
That  subsequently  being  urged  so  to  do  by  the  complainant,  he 
agreed  to  sell  him  the  same  property  at  any  period  within  two 
years,  for  the  same  consideration  as  is  mentioned  in  the  deed  last 
referred  to,  and  in  the  meantime,  that  he  should  remain  in  posses- 
sion as  defendant's  tenant,  at  a  rent  of  $12o  per  annum,  and  a  paper 
to  that  efifect  w2lh  signed  by  him.    The  answer  denies  that  this  latter 
contract  had  anything  to  do  with  the  deed  from  complainant,  or 
formed  any  part  of  the  consideration  for  the  execution  of  the  same ; 
or  that  complainant  refused  to  sign  said  deed,  unless  the  defendant 
woald  give  him  a  written  acknowledgment,  that  it  was  to  be  regarded 
as  only  a  mortgage.    The  answer  on  the  contrary  avers,  that  there 
never  was  such  a  contract  written  or  oral.    The  answer  also  denies 
that  defendant  took  advantage  of  the  necessities  and  infirmities  of 
the  complainant,  or  that  the  consideration  for  the  property  was 
inadequate.    It  further  states,  that  on  the  24th  of  August,  1826, 
the  complainant  finding  that  he  should  not  be  able  to  repurchase 
the  property,  released  his  right  to  do  so,  and  signed  and  delivered 
to  defendant  a  paper  to  that  effect,  and  delivered  him  the  entire 
possession;  since  when,  the  defendant  has  held  and  enjoyed  the 
undisturbed  possession  thereof,  and  has  considered  himself  the      ^^ 
•  unqualified  owner  of  the  same.    Iforris  by  his  answer  admits       •  ^ 
the  payment  by  Charles  G.  Hicks  to  him,  of  the  $400  due  on  his 
mortgage  from  complainant.    The  deed  of  the  21st  of  June,  1826, 
which  is  exhibited  with  the  bill,  recites  the  mortgage  of  the  8th  of 
April,  1824,  from  the  complainant  to  Charles  G.  Hicks,  and  that  the 
said  debt  therein  mentioned  is  due  and  unpaid,  to  wit,  the  sum  of 
11,244.32,  and  that  in  consideration  thereof,  complainant  had  agreed 
to  sell  and  convey  absolutely  to  defendant,  the  mortgaged  premises, 
subject  to  the  payment  by  him,  of  the  debt  to  Norris,  &c.    By  the 
terms  of  this  deed,  the  complainant  conveys  to  the  defendant  Hicks, 
an  absolute  fee  simple  estate  in  the  property  in  controversy. 

The  paper  signed  by  the  defendant,  on  the  day  of  the  execu- 
tion of  the  above  deed,  is  in  these  words : — "  1826,  June  21st.  I  do 
agree  with  Elijah  Hicks,  that  at  the  end  of  two  years  from  this  date, 
by  Elijah  Hicks,  or  his  heirs,  paying  to  Charles  G.  Hicks  or  his  heirs, 
the  sum  mentioned  in  the  deed ;  the  said  Charles  G.  Hicks,  or  his 
beirs,  is  to  execute  a  deed  to  the  said  Elijah  Hicks  or  his  heirs,  on 
the  property  contained  in  the  said  deed."  **  N.  B.  The  said  Elijah 
(8  to  pay  Charles  J125  per  year." 

One  of  the  exhibits  filed  with  the  answer,  is  the  release  of  the 
complainant  of  the  24th  of  August,  1826.    It  is  as  follows: — ^'  I  re- 

4  5  Gr.  A?  J. 
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lease  all  my  right  and  claim  of  the  house  in  town,  that  I  have  deeded 
to  Charles  G.  Hicks,  and  give  him  possession." 

Proof  was  taken  under  a  commission,  but  it  is  so  far  adverted  to 
in  the  opinion  of  the  Chancellor,  and  of  this  Court,  as  to  render  its 
introduction  by  the  reporters  unnecessary. 

Blai^d,  C.  (March  Term,  1830.)    The  second  mortgagee,  Thomas 

A.  Norris,  has  been  made  a  defendant,  but  as  he  has  by  his  answer 

acknowledged  himself  satisfied,  and  disclaims  all  further  interest  in 

this  *  controversy,  I  shall,  in  the  observations  I  have  to  make 

^^      upon  this  case,  pass  him  by  as  if  he  was  in  fact  no  party  to  it. 

There  can  be  no  doubt,  that  these  parties,  Elijah  and  Charles,  at 
one  time  stood  in  the  relation  to  each  other  of  mortgagor  and  mort- 
gagee ;  but  on  the  21st  of  June,  1826,  with  a  full  knowledge  of  their 
situation,  they  put  an  end  to  that  relationship,  and  by  the  ezpresK 
terms  of  several  instruments  of  writing,  and  their  unequivocal  acts, 
assumed  the  position  towards  each  other,  of  vendor  and  vendee, 
with  a  condition  to  reconvey,  on  the  payment  of  a  specified  sum  of 
money,  within  a  certain  time.  It  appears  that  they  met  together, 
for  the  purpose  of  adjusting  the  claim  of  the  defendant,  Charles, 
upon  the  plaintiff,  which  was  then  secured,  by  a  mortgage  upon  a 
house  and  lot,  in  the  City  of  Baltimore,  which  the  plaintiff  had  sub- 
sequently mortgaged  to  Thomas  A.  Morris,  to  whom  there  was  then 
due  the  sum  of  $400,  and  after  much  conversation  upon  the  subject, 
the  deed  of  the  21st  of  June,  1826,  was  voluntarily  and  deliberately 
executed  and  delivered,  which  deed  recites,  &c.;  and  on  the  same 
day  and  time,  or  very  soon  after  the  delivery  of  the  said  deed, 
another  instrument  of  writing  was  executed,  and  delivered  by  the 
defendant  Charles,  to  the  plaintiff*,  in  these  words : — ^^  1826,  June 
2lRt. — ^I  do  agree  with  Elijah  Hicks,  that  at  the  end  of  two  years 
from  this  date,  by  Elijah  Hicks,  or  his  heirs,  paying  to  Charles  G. 
Hicks,  or  his  heirs,  the  sum  mentioned  in  the  deed,  the  said  Charles 
G.  Hicks,  or  his  heirs,  is  to  execute  a  deed  to  the  said  Elijah  Hicks, 
or  his  heirs,  on  the  property  contained  in  said  deed." — '*  N.  B.  The 
said  Elijah  Hicks  is  to  pay  Charles  $125  per  year." 

The  plaintiff  then  had  possession  of  the  property,  but  on  the  24th 
of  August,  following,  he  executed  and  delivered  an  instrument  of 
writing  to  the  defendant  Charles,  which  is  in  these  words:  ^«  I  release 
all  my  right  and  claim  of  the  house  in  town,  that  I  have  deeded  to 
Charles  G.  Hicks,  and  give  him  possession  " — and  at  the  same  time, 
^  or  soon  after,  •  gave  up  the  entire  possession  of  the  property 
^^      to  the  defendant,  Charles  G.  Hicks. 

Considering  the  contract  between  these  parties,  as  thus  manifested 
by  their  acts  and  writings,  it  can  only  be  regarded  as  a  conditional 
sale,  and  not  as  a  mortgage ;  since  it  is  clear,  that  they  intended  to 
make  a  substantial  alteration  in  the  contract,  which  had,  until  then, 
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rabsisted  between  them ;  to  pat  an  end  to  it  as  a  mortgage,  and  to 
make  it  in  all  respects  an  absolute  sale,  saving  only  to  the  vendor  a 
power  to  repurchase  within  two  years,  on  the  repayment  of  the  pur- 
chase money,  without  its  being  ^reciprocated  by  any  covenant  or  obli- 
gation, upon  which  the  defendant  Charles  could  sue  for,  and  recover 
the  amount  which  he  had  advanced,  and  thus  divesting  it  of  the 
principal  and  necessary  characteristic  of  a  mortgage. 

But  it  has  been  urged,  that  the  plaintiff  was  imposed  upon  and 
defrauded.    The  bill  charges,  that  the  deed  of  the  21st  of  June, 
1^6,  was  only  intended  as  a  mortgage.      That    the  defendant 
Charles  took  advantage  of  the  necessitous  situation  and  inirmities 
of  the  plaintiff,  and  of  the  situation  in  which  they  stood.     That  the 
property  is  worth  infinitely  more  money  than  the  whole  amount  of 
that,  which  by  his  last  contract  was  stipulated  by  the  defendant, 
Charles,  to  be  paid  for  it,  and  that  it  was  worth  at  least  $2,000.    All 
which  is  denied  by  the  answer  of  Charles  G.  Hicks,  and  there  is  no 
proof  which  at  all  sustains  the  bill  in  opposition  to  that  answer,  ex- 
cept as  to  the  value  of  the  property.     The  plaintiff'  may  have  been 
without  a  sufficiency  of  money,  or  property,  to  pay  all  his  just  debts, 
and  so  far  in  a  necessitous  situation ;  but  there  is  nothing  in  this 
case,  which  shows  that  the  circumstances  of  poverty  were  so  brought 
to  bear  upon  him,  or  were  then  so  urgently  pressing  upon  his  mind, 
as  to  prevent  or  overrule  the  sound  and  fair  exercise  of  his  judgment. 
It  is  charged  that  the  defendant,  Charles,  took  advantage  of  the 
plaintiff's  infirmities.      It  is  presumed  that  the  plaintiff,  by  this  alle- 
gation, alludes  to  some  mental  infirmity,  with  which  he  was  then  af- 
liicted ;  *  because  it  is  well  known,  that  this  Court  only  inter- 
poses  to  prevent  those  who  are  intellectually  imbecile,  from      ^^ 
being  taken  advantage  of,  by  having  their  weakness  in  that  respect 
fraudulently  practised  upon ;  but  never  interferes  with  the  mere  bad 
bargains  of  men  of  sound  and  free  minds.    There  is  no  explanation 
to  be  found,  either  in  the  pleadings,  or  in  the  testimony,  of  what  is 
exactly    meant  by  the  plaintiff's  infirmities,  as  thus  spoken  of. 
Whether  he  was  subject  to  any  constitutional,  bodily,  or  mental  in- 
firmity of  a  general  or  periodical  nature,  or  whether  his  infirmity 
originated  from  his  own  vicious  habits,  or  from  any  other  cause ;  nor 
is  there  any  evidence  of  his  having  been  at  that,  or  any  other  time 
afflicted  with  any  mental  imbecility  whatever.    It  is  true,  that  gross 
inadequacy  of  consideration  may  be  an  evidence  of  fraud,  yet  that 
will  not  itself,  and  alone,  be  deemed  a  sufficient  ground  on  which  to 
pronounce  any  contract  void,  which  has  been  made  freely,  and  with- 
out mistake,  between  parties  of  sound  mind.     But  although  it  may 
be  admitted  that  this  plaintiff  has  not  made  so  advantageous  a  bar- 
gain as  he  might  have  done,  yet  there  is  no  evidence  of  a  fraud  or 
mistake. 

It  has  been  mainly  urged,  that  the  contract  between  the  parties 
mast  be  considered  as  a  mortgage,  and  not  as  a  conditional  sale.   In 
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cases  of  this  kind  every  thing  depends  npon  what  shall  be  deemed 
the  intention  of  the  parties.  Where  there  are  several  distinct  instro- 
ments  of  writing  relating  to  the  same  snbject,  they  must  be  all  taken 
together,  and  the  contract  deduced  from  a  fair  constrnctiop  of  thA 
whole ;  and  evidence  de  hors  the  writing  may  be  let  in,  not  as  a 
means  of  explaining,  or  construing  them,  but  to  show  what  was  the 
real  and  true  character  of  the  whole  contract ;  and  if  it  appears  to 
have  been  intended  only  as  a  mortgage  security,  the  right  of  redemp- 
tion will  not  be  allowed  to  be  fettered  by  any  conditions  disadvanta- 
geous to  the  mortgagor.  If  on  the  other  hand,  it  is  shown  to  be  an 
absolute  sale,  it  will  not  be  converted  into  a  mortgage,  merely  be- 
cause of  a  stipulation  to  reconvey,  on  the  repayment  of  the  pur- 
chase money,  within  a  certain  time. 

*  To  constitute  the  relation  of  mortgagor,  and  mortgagee,  it 
^^  is  essential  that  their  remedies  should  be  in  all  respects  mutual. 
The  one  should  have  a  right  to  redeem,  and  the  other  to  foreclose,  or 
sue  for  his  money.  For  where  an  estate  has  been  absolutely  con- 
veyed, there  could  be  no  equity  in  leaving  it  to  be  held  at  the  risk  of 
one  party,  and  allowing  the  other  whenever  he  thought  proper,  to 
treat  it  as  a  mortgage,  and  come  for  redemption,  when  the  other 
party  had  no  remedy  for  his  money,  which  he  could  not  sue  for  with- 
out a  covenant  to  repay.  2  Freem.  70,  86,  144,  163 ;  1  Vem.  191, 
268;  1  P.  WfM.  269;  Forres.  62;  Set.  Cos.  in  Ch.  10;  2  Cha.  Rep. 
275;  Fte.  O^n.  95,423;  2Atk.495*j  3iiM;.389;  2  8ch.  andLef.^^] 
19  Ves.  413;  3  Swan.  631;  Co.  Litt.  206,  no.  1;  1  Wash.  15,  125;  1 
CaU.  280 ;  2  Call.  521 ;  2  Mun.  49 ;  4  Mun.  140 ;  1  Band.  121 ;  7  Cran. 
219. 

Upon  the  whole,  taking  the  several  instruments  of  writing  together, 
as  furnishing  the  only  safe  and  unequivocal  evidence  of  the  contract, 
which  these  parties,  Elijah  and  Charles,  intended  to  make,  I  feel  sat- 
isfied that  it  can  only  be  regarded  as  a  conditional  sale ;  there  being 
no  reciprocity  of  remedies — and  the  right  to  call  for  a  reconveyance, 
on  the  repayment  of  the  purchase  money,  having  been  released  and 
abandoned,  the  sale  must  now  be  deemc^l  perfect,  final,  and  concla- 
sive  in  all  respects.  Bill  dismissed^  trith  costs. 

From  this  decree  the  complainant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Bable,  Stephen, 
Abgheb,  and  Dobsey,  JJ. 

Oi/Z,  for  the  appellant,  contended,  1.  That  in  April,  1824,  the  re- 
lation of  mortgagor  and  mortgagee,  existed  between  Elijah  and 
Charles  G.  Hicks.  2.  That  up  to  24th  August,  1826,  Elijah  Hicks 
was  in  necessitous  circumstances,  and  unable  to  pay  Charles  6. 
•  Hicks.  3.  That  the  property  assigned  to  Charles  G.  Hicks, 
^^  by  Elijah,  in  June,  1826,  was  much  more  than  suflScient  to 
discharge  the  incumbrances  upon  it,  including  Charles  G.  Hicks' 
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debt.   4.  That  Charles  G.  Hicks,  when  he  took  the  absolute  deed 
from  Elijah,  in  June,  1826,  then  knowing  his  necessitous  condition — 
that  the  property  conveyed  by  it,  was  more  than  sufficient  to  pay  all 
the  claips  upon  it — ^giving  a  grossly  inadequate  consideration  for  the 
equity  of  redemption, — acknowledging  still  that  Elijah  had  a  right 
to  redeem  within  a  limited  period, — having  taken  the  release  of  the 
24th  August,  without  giving  any  consideration  for  that,  must  still  be 
eoQBidered  a  mortgagee,  and  holding  the  property  conveyed  to  him, 
merely  as  a  security.    5.  That  where  the  relation  of  mortgagor  and 
mortgagee  is  once  clearly  established,  a  Court  of  equity  will  not  per- 
mit the  creditor  to  take  advantage  of  that  relation,  and  procure  from 
his  necessitous  debtor  an  absolute  assignment  of  his  equity  of  re- 
demption, of  great  value,  either  without  very  clear,  full,  and  irre- 
sistible proof,  that  an  actual  sale  was  intended,  or  a  fair  and  full  con- 
sideration paid ;  but  will  look  through  all  the  dealings,  and  hold  the 
parties,  in  the  absence  of  such  proof,  to  their  original  relations  of 
debtor  and  creditor.    4.  That  in  this  case,  the  idea  that  a  sale  was 
contemplated,  is  rebutted  by  the  absence  of  any  consideration  paid 
i'or  the  right  of  redemption — by  the  fact  that  the  consideration  re- 
cited in  the  assignments  is  not  the  true  and  real  consideration ;  by 
the  fact  that  the  grantee  did  not  go  into  immediate  possession,  nor 
the  grantor  agree  to  pay  any  rent.    7.  That  therefore  the  deed  of 
Jane,  1826,  was  in  equity  a  mortgage.    8.  That  Elijah  Hicks,  being 
obliged  to  come  into  a  Court  of  equity  to  have  the  deed  of  June, 
1826,  decreed  a  mortgage,  the  Court  will,  as  essential  to  the  settle- 
ment of  all  claims  between  the  parties,  order  the  property  to  be  sold, 
an  account  to  be  taken,  and  the  mortgagor's  debt  paid.    9.  That  in 
this  case,  the  answer  of  the  defendant,  being  contradicted  in  mate- 
rial and  substantial  parts,  is  not  to  be  considered  as  a  bar  to  the 
relief  sought,  and  comes  within  the  rule,  falma  in  uno^  faUus  in 
*  omnibus.    10.  The  bill  being  filed  23d  May,  1828,  and  the 
right  to  redeem  not  expiring  until  21st  June,  1828,  the  .com-      ^^ 
plainant  has  not  delayed  asserting  his  rights  so  long,  as  to  have  for- 
feited the  peculiar  equities,  which  mortgagors  vending  their  right  of 
redemption  to  mortgagees  have,  to  impeach  such  sales  when  a  full 
consideration  has  not  been  paid,  and  resume  their  original  relations. 
fle  cited  4  Kenfs  Com.  137 ;  Manlove  vs.  Ball  and  Burton^  2  Vem, 
84 ;  Am.  Ch.  Big.  Tit.  Mori.  343,  4,  5  ;  4  Mun.  141 ;  Co.  Lit.  203,  (b) 
no.  1;  Conway^ 8  JBoc^rs  vs.  Alexandery  7  Cranchy  236. 
No  counsel  argued  for  the  appellee. 

Eable,  J.,  delivered  the  opinion  of  the  Court.  A  principle  was 
adverted  to  in  the  argument,  which  will  be  taken  as  the  basis  of  a 
part  of  our  opinion  in  this  case,  without  recurring  to  the  case  of 
Micks  vs.  Cooke.  4  Bows.  Par.  Cases^  16,  where  it  seems  to  have  been 
controverted.  It  is,  that  the  mortgagee  may  become  the  purchaser 
of  the  equity  of  redemption,  if  he  ddes  not  make  use  of  his  incum- 
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brance  to  inflaence  the  mortgagor  to  part  with  the  estate,  for  less 
than  its  real  valae. 

This  principle  we  think  was  not  infringed  by  Charles  6.  HickH,  in 
his  purchase  of  Elijah  Hicks,  on  the  21st  of  Jane,  1826.  The  mort- 
gage money  became  due  in  April,  1826,  and  no  steps  to  enforce  pay- 
ment were  either  taken  or  menaced ;  nor  were  any  direct  means  osed 
by  him,  that  we  can  perceire^  to  influence  the  mortgagor  to  part 
with  his  equity  of  redemption.  On  the  contrary,  he  appears  to  have 
entered  into  the  agreement  voluntarily,  and  uninfluenced  by  any  con- 
sideration but  that  of  parting  with  his  estate  for  what  he  then  sup- 
posed its  value. 

The  purchase  money  was  about  $1,000,  and  whether  the  house  and 
lot  in  the  City  of  Baltimore,  were  at  that  time  worth  more,  is  not  as- 
certained by  the  testimony.  Three  years  after,  the  greater  part  of 
the  witnesses  estimate  them  to  be  worth  from  twenty- two  to  twenty- 
five  hundred  dollars,  but  all  are  silent  as  to  the  fluctuations  in  price 
of  property  so  *  situated,  and  none  determined  whether  it  in 
^^  creased  or  diminished  in  value.  But  let  us  suppose  that  the 
price  was  stationary,  and  the  mortgaged  premises  were  of  the  value 
of  from  twenty  to  twenty-five  hundred  dollars,  in  the  year  1826,  yet 
in  our  view,  the  $1,600  given,  would  not  be  such  an  inadequacy  of 
price,  as  to  induce  us,  in  the  absence  of  corroborative  proof,  to  fix  on 
the  transaction  of  sale,  the  character  of  unfair  dealing.  It  is  a  cir- 
cumstance to  be  weighed  in  the  consideration  of  the  subject,  but  it 
is  not,  unsupported,  to  over-balance  many  others  that  indicate  an 
honest  and  fair  negotiation  between  the  parties. 

Another  ground  taken  in  the  argument  was,  that  the  instrument 
simultaneously  executed  with  the  absolute  conveyance  in  the  case, 
converted  it  into  a  mortgage,  and  that  it  should  have  been  treated 
as  such  in  the  Court  of  Chancery. 

That  an  instrument,  or  defeasance  executed  by  the  grantee,  at  the 
time  of  the  absolute  deed,  for  reconveyance  to  the  giantor,  on  his 
paying  a  sum  of  money,  may  constitute  the  transaction  a  mortgage,  is 
undeniably  true ;  but  that  such  an  instrument  does  not  always  ope- 
rate that  effect,  is  a  proposition  equally  certain.  7  Oranch^  23.  The 
character  of  the  transaction  must  in  every  case  depend  on  the  in- 
quiry, whether  the  contract  is  a  security  for  the  repayment  of  money. 
If  it  is,  the  parties  are  in  the  relation  of  mortgagor  and  mortgagee ; 
but  if  it  is  not,  the  transaction  must  take  the  stamp  of  a  conditional 
sale.  The  transaction  before  us,  we  have  examined  with  every  pos- 
sible attention,  and  we  cannot  discover  any  thing  in  it,  that  has  the 
appearance  of  its  being  a  security  for  the  repayment  of  money,  by 
Elijah  Hicks,  to  Charles  G.  Hicks.  On  the  contrary,  we  think  it  is 
very  clear  that  the  parties  designed  it  to  be  a  sale,  on  a  condition  to 
be  performed  by  Elijah  Hicks  and  his  heirs ;  if  not  confining  the 
performance  to  him  and  them.  This  is  the  language  that  both  of 
them  hold  to  the  witnesses  in  the  cause.    Charles  6.  Hicks  told 
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Joehna  Gtorsoch,  that  if  the  money  was  refnnded  within  the  two 
years,  he  was  bonnd  to  reconvey  •the  property  to  Elijah  ^ 
flicks  and  his  heirs,  bat  he  was  under  no  obligation  to  make  ^  ' 
a  deed  to  any  other  person ;  and  Elijah  Hicks  informed  Abraham  H. 
Price,  that  the  property  was  not  to  pass  oat  of  the  family,  but  that 
if  he,  Elijah,  conld  raise  the  money  to  pay  for  it,  within  two  years, 
irithoat  a  sale,  that  his  brother  Charles  had  consented  to  let  him 
faaYe  it.  And  the  instrument  concarrently  executed  with  an  absolute 
deed,  seems  to  countenance  the  same  idea,  and  contains  a  provision 
that  constitutes  Elijah  Hicks  a  tenant  of  the  premises,  at  a  rent  of 
$125  per  annam.  These  stipulations,  and  further  attendant  circum- 
stances that  might  be  mentioned,  are  inconsistent  with  the  interpre- 
tation insisted  on  by  the  appellant,  and  make  it  manifest  to  us,  that 
a  security  for  the  repayment  of  money,  was  not  contemplated  by  the 
parties,  and  that  the  transactions  between  them  of  the  21st  of  June, 
1826,  must  be  considered  as  a  conditional  sale  by  Charles  G.  Hicks 
to  his  brother.  Decree  affirmed. 


Henby  Vincent  Hill's  Lessee  vh.  Joseph  B.  Hill  et  al 

June,  1833. 

H.  bj  his  will  made  in  1794,  devised  to  his  ''two  daughters,  E.  and  T.  during 
their  single  Ures,  all  the  remainder  of  his  land;  and  after  their  death  or 
marriage,  all  the  land  this  side  of  the  branch,  where  I  now  live,  I  give 
to  my  grandson  O.  to  him,  his  heirs  and  assigns  forever — And  one  negro 
boy  Ralph,  and  in  case  of  his  death,  to  my  grandson  V.  and  in  case  of 
his  death,  to  my  grandson  I.  and  in  case  of  his  death,  to  my  grandson 
B.  and  in  case  of  his  death,  to  my  granddaughter  M."  Upon  the  death 
of  the  testator,  E.  and  T.  entered.  T.  married,  and  E.  died,  when  O. 
entered,  and  continued  in  possession  until  his  death — Hdd^  that  the  true 
construction  of  this  will  was,  that  as  O.  was  living  at  the  time  of  the 
termination  of  the  estate  devised  to  E.  and  T.  he  took  an  absolute  estate 

*     in  fee,  and  that  the  limitation  over  to  V.  failed  to  take  effect,  (a) 

♦  Appeal  from  Prince  George's  County  Court.    This  was      ^ 
an  action  of  ejectment  commenced  by  the  appellant  against      ^^ 
the  appellees,  on  the  17th  day  of  April,  1830,  for  an  entire  interest 
in  several  tracts  of  land  lying  in  Prince  Qeorge's  County. 

There  was  a  pro  forma  judgment  by  the  County  Court,  upon  a 
case  stated  for  the  defendants,  and  the  plaintiff  appealed  to  the 
Court  of  Appeals. 

The  opinion  pronounced  by  the  Judge  of  this  Court  contained  the 
following  statement  of  the  facts  of  the  case : 

(a)  Cited  in  Posey  vs.  Btidd,  21  Md.  486,  and  Hammett  vs.  Hammett,  43 
Md.  812. 
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The  plaintiff  claims  title  to  the  land  in  question,  under  a  devise  in 
the  will  of  Henry  Hill,  dated  the  28th  March,  1794,  which  is  in  these 
words :  ^<  I  give  and  bequeath  to  my  two  daughters,  Elizabeth  Hill 
and  Teresa  Ann  Hill,  during  their  single  lives,  all  the  remainder  of 
my  land ;  and  after  their  death,  or  marriage,  all  the  land  this  side  of 
the  branch,  where  I  now  live,  I  give  to  my  grandson,  Henry  Oswald 
Hill,  to  him,  his  heirs  and  assigns  ibrever,  and  one  negro  boy  Balph, 
and  in  case  of  his  death,  to  my  grandson,  Henry  Vincent  Hill,  and 
in  case  of  his  death,  to  my  grandson,  John  Hill,  and  in  case  of  his 
death,  to  my  gi*andson,  Benedict  Joseph  Hill,  and  in  case  of  his 
death,  to  my  granddaughter,  Mary  Ann  Oausa  Hill."  Upon  the 
death  of  the  testator,  Elizabeth  and  Teresa  Ann  Hill  took  possesion 
of  the  premises.  Teresa  Ann  married  in  the  year  1801,  wbich  ter- 
minated her  estate.  Elizabeth  Hill  remained  unmarried,  and  con- 
tinued in  possession  until  her  death,  which  occurred  in  1815 ;  where- 
upon Henry  Oswald  Hill  entered  and  continued  in  possession  until 
August,  1827,  when  he  died  intestate,  and  without  heirs  of  his  body, 
leaving  his  brother,  Henry  Vincent  Hill,  (the  lessor  of  the  plaintiff) 
and  other  brothers  and  sisters,  who  are  defendants  in  the  cause,  his 
heirs-at-law ;  having  before  his  death,  under  the  impression  that  he 
held  an  estate  tail,  conveyed  the  land  to  William  E.  Kennedy,  and 
received  a  reconveyance  with  a  view  to  dock  the  supposed  estate 
tail. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Mabtin,  Ste- 
phen, Abcheb,  and  Dobset,  JJ. 

A.  C.  Magruder,  for  the  appellant,  cited  3  Wilsanj  141 ;  Eobinson 
vs.  Bobinaan^  1  Burr.  38;  WiUiafnson  vs.  Danielj  12  Wheat  568; 
Smith  vs.  BcUl^  6  Peters,  68 ;  4  Kent  Com.  9, 10 ;  Cambridge  vs.  Boutj 
8  Ves.  20 ;  Douglass  vs.  Chalmer,  2  Ves.  605 ;  Cro.  Jac.  590 ;  5  Yes. 
247 ;  Boe  vs.  Jeffrey,  1  D.  &  E.  589. 

Taney,  (Attorney-Oeneral  U.~  8.)  for  the  appellees,  referred  to 
Smith  vs.  BaU,  6  Peters,  78,  79,  83 ;  2  Feame,  427 ;  2  Ves.  604,  606; 
8  lb.  12,  23,  24;  Newton  vs.  Oriffiih,  1  H.  db  Q.  111. 

•  Buchanan,  C.  J.  delivered  the  opinion  of  the  Coart.  This 
^^  suit  is  not  for  an  undivided  interest,  as  one  of  the  heirs-at-law  of 
Henty  Oswald  Hill,  but  for  the  entirety,  under  the  limitation  to  Henry 
Vincent  Hill,  the  lessor  of  the  plaintiff,  (in  the  language  of  the  will,) 
in  case  of  the  death  of  Henry  Oswald  Hill,  the  first  taker;  and  the 
question  submitted  is,  what  estate  did  Henry  Oswald  Hill  take,  and 
on  what  contingency  was  the  limitation  over  to  Henry  Vincent  Hill 
made  to  depend  t  Bid  Henry  Oswald  Hjll  take  an  estate  in  fee  sim- 
ple absolute ;  an  estate  for  life,  or  such  an  estate  as  would  before  the 
law  of  descents  of  this  State,  have  been  an  estate  tail  general ;  or  a 
fee  determinable  on  a  contingency ;  and  such  as  would  i-ender  the 
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limitation  over  to  Henry  Vincent  Hill,  good  by  way  of  executory 
deme  f 

It  has  not  been  contended  in  argument,  that  Henry  Oswald  Hill  took 
ao  estate  for  life  only ;  the  words,  ^^  to  him  and  his  heirs  and  assigns 
forever,"  with  nothing  so  to  restrict  them,  preclude  such  a  construc- 
tion,* and  they  cannot  be  considered  as  revoked  by  any  subsequent 
repugnant  words  to  be  found  in  the  devise.    If  he  took  a  fee  simple 
absolute,  the  limitation  over  was,  upon  acknowledged  principles, 
dearly  void,  either  as  a  remainder,  or  by  way  of  executory  devise* 
and  nothing  passed  by  it  to  Henry  Vincent  Hill  as  devisee,  who 
could  only  take  an  undivided  interest,  as  one  of  his  heirs-at-law ; 
and  so  if  he  could  be  construed  to  have  taken  what  would  have  been 
an  estate  tail  general,  before  the  Act  to  Direct  Descents,  such         ^ 
an  *  estate,  being  by  that  Act  converted  into  a  fee  simple.      ^^ 
Newton  vs.  Oriffiihy  1  E.  &  0.  111.    But  even  if  it  were  not  so,  and 
the  limitation  over  could  have  operated  as  a  contingent  remainder^ 
expectant  upon  the  precedent  particular  estate  tail,  though  not  as  an 
executory  devise,  the  contingency  on  which  it  would  have  been  made 
to  depend,  (an  indefinite  failure  of  ^  issue)  being  too  remote,  yet  that 
remainder  would  have  been  defeated  by  the  deed,  from  Henry  Os- 
wald Hill  to  William  L.  Kennedy,  and  the  reconveyance  to  him,  by 
which  the  supposed  estate  tail,  on  which  it  depended,  would  have 
been  destroyed. 

But  an  estate  in  fee  simple  being  expressly  given  by  the  first 
clause  of  the  devise,  it  cannot  be  reduced  to  an  estate  tail,  by  the 
interpolation  of  words  nowhere  to  be  found  in  the  will;  and  if  it 
ooald,  it  would  be  of  no  avail  for  the  purpose  of  setting  up  a  remain- 
der, expectant  upon  such  an  estate  tail,  since  by  the  law  of  descents 
of  this  State,  what  would  before  have  been  estates  tail  general,  are 
converted  into  estates  in  fee  simple;  and  seeing  too,  that  if  it  were 
otherwise,  and  this  could  be  construed  into  a  devise  of  an  estate  tail 
to  Henry  Oswald  Hill,  that  estate  tail,  and  the  remainder  limited 
upon  it,  were  both  destroyed  by  his  deed  to  William  L.  Kennedy, 
and  the  reconveyance  to  him. 

Is  this  then  a  devise  of  an  estate  in  fee  simple,  determinable  on 
any  and  what  contingency,  upon  the  happening  of  which  it  was  the 
intention  of  the  testator  that  the  limitation  over  to  Henry  Vincent 
Hill  should  depend  ? 

That  there  was  some  contingency  in  the  mind  of  the  testator 
^eems  manifest.  The  expression,  ^<  in  case  of,"  not  meaning  '^  at," 
or  ^<  upon,"  but  having  the  same  signification  with  the  word  ^4f." 
To  construe  it  therefore  as  i*eferring  to  the  death  of  Henry  Oswald 
Hill  generally,  and  meaning  upon  his  death,  or  whenever  it  might 
happen,  would  be  to  reject  the  contingent  or  conditional  words,  and 
to  introduce  words  of  an  absolute  signification,  which  can  only  be 
done  where  it  is  necessary  to  give  effect  to  the  obvious  intent,  which 
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^  is  not  the  case  here;  bat  od  the  contrary,  *  would  have  theef- 
^  *  feet  to  defeat  the  intention  of  the  testator;  as  such  limitation 
over  would  be  void,  either  as  a  contingent  remainder  or  as  an  executory 
devise.  And  as  it  cannot  be  supposed  that  he  meant  to  speak  of  the 
death  alone  of  Henry  Oswald  Hill,  (a  thing  certain)  as  a  contingent 
event  that  might  or  might  not  happen,  we  are  puc  to  inqalre  what 
the  contemplated  contingency  was. 

It  could  not  have  been  a  dying  without  heirs  generally,  as  the 
persons  selected  as  devisees  over,  and  who  could  only  take  as  such 
alter  his  death,  are  themselves  his  heirs,  and  could  never  have  taken 
at  all  under  the  devise ;  since,  so  long  as  they  lived,  the  contingency 
upon  which  alone  the  limitations  over  to  them  were  to  take  effect, 
{that  is,  the  death  of  Henry  Oswald  Hill  without  heirs,)  could  not 
happen.  But  if  that  was  the  contingency  intended,  and  had  been 
so  expressed,  and  the  immediate  limitation  over  had  been  to  a  person 
who  could  not  have  been  an  heir  of  Henry  Oswald  Hill,  it  could  not 
have  taken  effect.  It  would  have  been  void  as  a  contingent  remain- 
der, being  after  a  fee  simple ;  and  could  not  have  operated  by  way  of 
executory  devise,  the  event  (the  dying  of  Henry  Oswald  Hill  without 
heirs)  being  a  contingency  too  remote  to  support  it.  If  the  contin- 
gency intended,  was  the  dying  of  Henry  Oswald  Hill  without  issue, 
children  or  heirs  of  his  body  generally,  it  would  be  nugatory ;  since, 
where  an  estate  in  fee  simple  is  expressly  given,  it  cannot  be  con- 
verted into  an  estate  in  tail,  by  the  introduction  of  words  not  to  be 
found  in  the  will.  And  if  that  intention  had  been  expressed,  the 
limitation  over  could  not  have  been  carried  into  effect.  Not  as  an 
executory  devise,  which  cannot  be  limited  upon  an  indefinite  failure 
of  issue  as  that  would  be ;  nor  as  a  contingent  remainder  expectant 
upon  an  estate  tail,  under  the  operation  of  the  law  of  descents  of 
this  State,  making  what  would  before  have  been  an  estate  tail  gene- 
ral, an  estate  in  fee  simple. 

But  it  has  been  urged  in  argument,  that  as  the  testator  could  not 
^^  have  meant  the  death  of  Henry  Oswald  Hill,  •  without  heirs 
^^  generally,  seeing  that  he  could  not  die  without  heirs,  so  long 
as  either  of  the  devisees  over,  or  the  issue  of  any  of  them  should  be 
alive;  and  as  by  the  words,  '^  his  heirs  and  assigns  forever,''  he  in- 
tended that  he  should  take  more  than  an  estate  for  life,  he  must 
have  designed  to  provide  for  his  children ;  and  meant  to  give  him  an 
estate  in  fee,  determinable  on  his  dying  without  children,  or  issne 
of  his  body  living  at  the  time  of  his  death;  and  that  the  devise 
must  be  construed,  and  the  same  effect  given  to  it,  as  if  immediately 
after  the  words,  "  in  case  of  his  death,"  the  words  "without  children 
or  issue  of  his  body  living  at  the  time  of  his  death,"  had  been  added. 
That  may  have  been  his  intention;  but  if  it  were,  quod  voluitj  nan 
dixit.  It  is  true,  the  intent  of  the  testator,  when  it  can  be  ascer- 
tained from  the  whole  context  of  the  will,  is  to  prevail,  if  consist- 
ently with  the  rules  of  law,  it  can.    But  that  intent,  if  not  directly 
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expressed,  mast  plainly  and  dearly  appear ;  it  should  be  an  intent 
plainly  to  be  gathered  from  the  whole  will,  and  clearly  showinfi^  the 
sense,  in  which  expressions,  otherwise  doabtfol,  were  meant  to  be 
used,  and  to  what  they  were  intended  to  be  applied.    And  when  the 
meaning  of  the  terms  ased,  the  sense  in  which  the  testator  used 
them,  is  plainly  seen,  the  omission  of  express  words  of  a  correspond- 
ing meaning  may  be  supplied :  which  is  to  give  eifect  to  the  plain  in- 
tention of  the  testator  gathered  from  the  whole  will,  by  means  of  the 
tenns  used.    If  we  were  to  fish  for  the  intention  of  this  testator,  we 
might  suppose  that  he  meant  the  death  of  Henry  Oswald  Hill, 
withont  issue  of  his  body,  living  at  the  time  of  his  death,  in  order  to 
give  effect  to  the  limitation  over,  by  way  of  executory  devise ;  on  the 
groond  that  he  must  have  intended  to  make  provision  for  the  chil- 
dren of  Henry  Oswald  Hill,  if  he  should  have  any.    But,  can  we  find 
that  to  have  been  the  clear  and  plain  intention  of  the  testator ;  the 
necessary  sense  (to  be  gathered  from  the  whole  will)  in  which,  the 
terms  employed  were  used  ?    If  we  cannot,  to  introduce  the  words, 
^^  without  issue  of  his  body  living  at  the  time  of  his  *  death,''         ^ 
{although  perchance,  it  might  correspond  with  his  intention,)      ^^ 
woald  be,  not  to  expound  his  will,  but  to  make  one  for  him.    Guess- 
ing, though  we  might  happen  to  guess  right,  will  not  do.    If  there 
was  no  event  or  period  to  which  the  words,  ^^  in  case  of  his  death," 
could  be  applied,  as  words  of  contingency,  perhaps  it  would  be  most 
consonant  to  the  rules  of  construction,  and  more  safe  to  reject  them 
altogether,  as  ambiguous,  senseless,  and  incapable  of  being  carried 
into  effect,  than  to  introduce  the  words  of  contingency  proposed. 
Without  ascribing  to  the  testator  something  of  technical  learning,  a 
iaiowledge  of  the  dilTerence  between  ^<  a  definite  and  an  indefinite 
failure  of  issue ;''  and  the  effect  and  operation  of  a  limitation  over 
npon  one,  or  the  other,  we  have  no  means  of  determining  which 
eontingency  he  intended,  if  either.      He  may  have  meant    the 
death  of  Henry  Oswald  Hill,  without  issue  of  his  body  living  at 
the  time  of  his  death,  or,  if  he  intended  either,    he  mUy  have 
meant  without  issue  of  his  body  generally,    which   would    seem 
to  be  the  most  natural  to  an  unskilful  man,  not  knowing  the  ne- 
cessity of  confining  it  to  the  failure  of  issue,  at  the  time  of  the 
death  of  the  first  taker,  in  order  to  give  effect  to  the  limitation 
over,  or  he  may  have  meant    neither.      And  if  there  was  any 
other  contingency  that  might  have  been  in  the  mind  of  the  tes- 
tator, to  which  the  terms  used  aptly  refer,  as  it  is  to  be  presumed 
that  he  understood  what  he  said,  and  meant  what  his  words  most 
nearly  and  naturally  import,  in  the  place  where  they  are  found,  and 
in  relation  to  the  subject  to  which  they  are  applied,  in  the  absence  of 
any  thing  expressed,  to  explain  them,  and  clearly  showing  a  different 
intention,  that  should  be  taken  to  be  the  contingency  contemplated; 
instead  of  searching  through  the  will  for  the  intention,  and  when 
supposed  to  be  discovered  from  the  context,  and  not  from  the  ex- 
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pressioQS  employed,  introduciug  words  expressive  of  what  the  terms 
used  do  not  import.  And  surely  the  words  here  used,  (^^  in  case  of  his 
death,")  cannot  of  themselves,  by  any  construction  mean,  a  dying 
-  ^^  by  the  devisee  without  issue  of  his  body  •  living  at  the  time  of 
lUU  tj|g  death ;  though  they  may  refer  to  the  contingency  of  his 
being  dead,  at  the  period  of  the  termination  of  the  precedent  estate, 
given  to  Elizabeth  and  Teresa  Ann  Hill.  And  if  it  may  have  been 
the  intention  of  the  testator,  to  give  to  Henry  Oswald  Hill  an  estate 
in  fee  simple  absolute,  if  he  should  be  living,  or  in  the  event  of  his 
being  alive  at  that  time,  whe^n  he  contemplated  the  vesting  of  the 
estate  under  the  limitation  over  to  him,  and  the  expressions  used  are 
such,  as,  standing  alone  and  unexplained,  indicate  that  intention,  his 
death  at  that  period  must  be  taken  to  have  been  the  contingency  m 
the  mind  of  the  testator,  unless  there  is  something  manifesting  that 
he  looked  to  a  different  contingency.  What  is  there  then  to  show 
that  such  could  not  have  been,  or  was  not  his  intention,  and  that  he 
must  have  have  had  some  other  contingency  in  his  mind  9  It  is  not, 
we  think,  to  be  found  in  the  supposition,  that  he  must  have  intended 
to  provide  for  the  children  of  Henry  Oswald  Hill,  or  because  no 
reason  is  shown  why  they  should  not  have  been  provided  for.  It 
does  not  appear  that  he  had  any  children  at  that  time,  and  the  pre- 
sumption is,  that  he  had  none,  as  he  left  no  issue  at  the  time  of  his 
death,  and  therefore  the  attention  of  the  testator  may  not  have  been 
drawn  to  the  contingency  of  his  having  children. 

But  if  he  had,  it  does  not  follow  that  they  must  have  been  the 
dearest  objects  of  the  t-estator's  benevolence.  They  would  have  been 
his  great-grandchildren,  and  he  may  well  have  preferred  his  grand- 
children, the  immediate  devisees  over  in  succession.  It  was  a  matter 
resting  in  feeling,  and  he  certainly  had  his  preferences ;  and  when  he 
intended  to  give  an  estate  in  absolute  fee,  he  knew  how  to  do  it.  He 
had  previously,  in  another  clause  of  his  will,  given  such  an  estate  to 
another  grandson,  Henry  Hill,  in  his  own  language,  "  to  him,  his 
heirs,  and  assigns  for  ever,"  with  no  precedent  life  estate,  but  to  vest 
immediately  upon  his  own  death. 

:^  -  •  It  is  clear  too,  that  he  preferred  his  grandson  Heniy 
"■•***  Oswald  Hill,  to  other  grandchildren,  to  whom  there  are 
limitations  over  of  the  land  devised  to  him,  and  the  circumstances, 
that  the  devise  to  him  was  after  a  precedent  life  estate  to  Elizabeth 
and  Teresa  Ann  Hill,  whom  he  might  not  survive,  may  perhaps 
account  for  the  introduction  of  the  words  of  contingency,  '^  and  in 
case  of  his  death,"  and  the  consequent  limitations  over  to  Henry 
Vincent  Hill,  &c.  as  the  next  objects  of  his  bounty,  in  preference  to 
any  children  that  Henry  Oswald  Hill  might  have.  But  the  devise 
to  him  being  in  the  first  instance,  in  the  same  words  with  the  devise 
to  Henry  Hill  of  other  lands,  ('^to  him,  his  heirs,  and  assigns  for 
ever,")  it  would  seem  as  if  he  intended  to  give  to  him  the  same 
estate,  (an  absolute  fee)  in  the  event  of  his  being  alive  to  take  it,  on 
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the  termination  of  the  precedent  life  estate ;  and  if  not,  then  that  it 
slioald  go  over ;  and  under  that  coustmction,  if  Henry  Oswald  Hill 
had  died  before  termination  of  the  precedent  life  estate,  the  limita< 
tioDS  over  wonld  have  had  the  same  operation,  as  if  they  had  taken 
effect  by  way  of  executory  devise. 

If  instead  of  the  words,  '^  and  in  case  of  his  death,"  the  language 
of  the  testator  had  been,  '<  if  he  be  dead,"  or,  ^*  if  he  should  be  dead," 
it  would  in  the  absence  of  anything  to  explain  it,  and  to  show  that 
it  referred  to  some  other  contingency,  obviously  have  referred  to  the 
contingency  of  Henry  Oswald  Hill's  death,  at  the  termination  of  the 
preceding  life  estate.  It  would  have  been  equivalent  to  his  having 
said,  ^^  and  if  he  should  then  be  dead,"  that  is,  at  the  termination 
of  the  precedent  estate.  And  the  words,  '^  and  in  case  of  his  death," 
viewed  in  connexion  with  the  preceding  devise  of  an  estate  for  life, 
apon  the  termination  of  which  the  devise  to  Henry  Oswald  Hill  was 
to  take  effect,  are  synonymous  terms;  and  standing  where  they  do, 
and  applied  to  the  subject  in  relation  to  which  they  are  used,  the ' 
time  at  which  the  devise  to  Henry  Oswald  Hill  was  to  take  effect, 
marks  the  period  to  which  they  refer;  nothing  appearing  to  explain 
them,  or  to  show  that  they  •  point  to  a  different  contingency. 
And  as  the  language  of  the  testator  imports  onl^',  what  may  ^^'^ 
have  been  his  intention,  there  being  nothing  evincing  a  different 
intention,  he  must  be  understood  to  have  meant  what  his  language 
most  nearly  imports. 

We  think,  therefore,  that  as  Henry  Oswald  Hill  was  living  at  the 
time  of  the  termination  of  the  estate  devised  to  Elizabeth  and  Teresa 
Ann  Hill,  he  took  an  absolute  estate  in  fee,  and  that  the  limitation 
over  to  Henry  Yincent  Hill  failed  to  take  effect. 

Jiidgmmt  affirmed. 


Zadock  Sasscee  v8.  William  Walker's  Ex'rs.— June,  1833. 

The  executorB  of  W.  obtained  a  judgment  against  K.  from  which  he  ap- 
pealed, and  gave  a  bond  with  S.  as  his  surety.  This  judgment  being 
affirmed,  a  suit  was  afterwards  brought  upon  the  appeal  bond,  against 
K.  and  S.  The  writ  in  the  latter  case  was  in  the  detmet  only,  and  the 
plaintiffs  therein  were  styled  '^executors  of  the  testament  and  last  will 
of  W.  deceased/^  In  the  declaration  which  recited  the  writ,  the  plain- 
tiffs without  being  named,  were  styled  throughout,  ''the  said  plaintiffs.  '^ 
In  the  replication  assigning  breaches,  the  plaintiffs  styled  themselves 
executors,  &c.  To  the  replication  there  was  a  rejoinder,  and  to  that,  a 
general  demurrer  by  the  plaintiffs.  Heldn  that  the  words,  'Hhe  said 
plaintiffs,^'  in  the  declaration  must  be  understood,  as  having  reference 
to  the  plaintiffs  as  described  in  the  writ,  and  that  the  contract  sued  on, 
being  one  on  which  the  plaintiffs  could  maintain  an  action  in  their 
representative  characters,  there  was  no  error  in  the  pleadings,  (a) 


(a)  Cited  in  Scott  vs.  State,  2  Md.  290. 
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Where  a  plaintiff  sues  upon  a  contract  on  which  he  can  only  maintain  an 
action  in  his  individual  right,  if  he  is  described  with  the  addition  of 
executor  in  the  writ.  &c.  this  may  be  treated  as  a  superfluous  descrip- 
tion, and  not  irregular,  the  demand  being  the  same,  (b) 

Where  the  writ  is  in  the  detinet  only,  the  plaintiff  suing  on  a  contract  in  his 
own  right,  this,  since  the  Stat,  of  4  and  5  Ann,  ch.  16,  cannot  be  taken 
advantage  of  upon  general  demurrer. 

Wherever  the  money  recovered  would  be  assets 'in  the  hands  of  an  executor, 
plaintiff,  he  may  sue  in  his  representative  character,  though  from  the 
form  of  the  contract  he  might  also  sue  in  his  own  right,  (c) 

^  ^Q   *  The  money  recovered  upon  an  appeal  bond  given  to  the  obligees  as 

lUo  executors,  on  an  appeal  from  a  judgment  obtained  by  them  in 

that  character,  will  be  assets  in  their  hands,  (d) 

The  mere  taking  property  under  a  fieri  facias^  is  not  of  itself  equivalent  to 
payment,  and  does  not  amount  to  satisfaction  of  the  judgment.  And  a 
plaintiff  may  countermand  a  venditioni  exponas^  and  at  the  instance  and 
for  the  accommodation  of  the  defendant,  restore  the  property  levied 
upon  under  a  fi£ri  fadas^  without  being  actually  paid,  and  without  im- 
pairing his  claim,  (e) 

The  plaintiff  in  a  judgment  at  law,  may  proceed  at  one  and  the  same  time, 
with  a  fl.  fa,  ui)on  his  judgment,  and  by  suit  upon  an  appeal  bond,  to 
enforce  payment  of  the  same  claim. 

In  an  action  upon  a  bond  with  a  collateral  condition,  where  judgment  is 
rendered  upon  demurrer,  after  assignment  of  breaches,  for  the  plaintiff, 
a  jury  of  inquiry  ought  to  be  sworn  to  assess  the  damages,  and  it  is 
error  in  the  County  Court  to  enter  a  final  judgment  without  such  assess- 
ment. (/) 

But  since  the  Act  of  1835,  ch.  117,  sec.  1,  it  not  appearing  by  the  record,  that 
any  point  or  question  relating  to,  or  involved  in  the  final  judgment, 
was  presented  to,  and  decided  by  the  County  Court,  that  error  cannot 
be  noticed  by  this  Court,  (g) 

A  motion  in  arrest  of  judgment  presents  the  question  whether  any  judg- 
ment should  be  rendered,  (h) 

APPEAL,  from  Prince  Greorge's  Gonnty  Court.    This  was  an  action 
of  debt,  instituted  by  the  appellees,  against  the  appellant  and  James 


(h)  Approved  in  Chapman  vs.  i>avur,  4  Gill,  178.  But  where  the  plaintiff 
can  maintain  the  action,  either  in  his  personal  or  representative  character, 
he  is  bound  by  his  election.    Ibid, 

(c)  Cf.  Ayres  vs.  Tdland^  7  H.  &  J.  8;  Curtis  vs.  Bank,  Ibid,  20. 

(d)  Property  or  money,  lawfully  received  by  an  executor  or  administrator, 
in  virtue  of  his  representative  character,  he  is  liable  for  in  that  character, 
or  personally,  at  the  election  of  the  party  who  is  entitled  thereto.  De 
Valengin  vs.  Duffy,  14  Peters,  282. 

(e)  Approved  in  Hardeaty  vs.  Wilson^  1  Gill,  487;  CampbeU  vs.  Booths  8  Hd. 
118;  Booth  vs.  CampbeU,  15  Md.  574. 

(/)  See  WUmer  vs.  Harris,  5  H.  &  J.  1. 

(g)  Cited  in  Boarman  vs.  Israel,  1  Gill,  881;  Schleigh  vs.  Bank,  4  Gill,  312. 
As  to  cases  not  within  the  purview  of  the  Act  of  1825,  (Rev.  Code,  Art.  71. 
sec.  7,)  see  Alex.  Br.  Stat.  185. 

(h)  Cited  in  Burtles  vs.  State,  4  Md.  278;  Hatton  vs.  McClish,  6  Md.  418: 
Cockey  vs.  Ensor,  43  Md.  267.    See  State  vs.  GreenujeU,  4  G.  A  J.  284. 


SASSOEE  V8.  WALKEE.—S  G.  &  J.  6a 

Kemp,  on  the  12th  of  June,  1827,  in  au  appeal  bond,  dated  Jane  the- 
13th,  1823,  in  the  penalty  of  $850,  in  which  Kemp  was  the  principal^ 
and  the  appellant  his  surety. 

The  judgment  of  the  County  Court  on  the  demurrer  being  for  the 
plaintiffs,  the  defendant,  Sasscer,  brought  the  record  by  appeal  to 
this  Court. 

His  honor,  the  Chief  Judge,  who  delivered  the  opinion  of  the  Court, 
of  Appeals,  stated  the  pleadings  as  follows: 

The  appellees,  as  executors  of  William  Walker,  having  recovered 

a  judgment  in  Prince  George's  County  Court  against  James  Kemp, 

there  was  an  appeal  to  this  Court,  by  Kemp,  with  Zadock  Sasscer  as. 

his  surety  in  the  appeal  bond.    That  judgment  was  affirmed  by  this 

Court,  and  a  fieri  fcLcias  was  sued  out,  which  was  returned  by  the 

sheriff,  "levied  as  per  schedule,  and  not  sold  for  want  of  ^^^ 

•  bidders."    Whereupon  a  venditioni  exponas  was  issued,  which  •"-^^ 

was  returned  by  the  sheriff,  "  not  sold  by  order  of  the  plain tiffs."^ 

A  suit  was  afterwards  instituted  by  the  appellees  upon  the  appeal 

bond,  against  Kemp,  and  Sasscer  his  surety,  which  is  brought  up 

upon  appeal  by  Sasscer  alone.    In  the  writ,  which  is  in  the  detinet 

only,  the  appellees  are  styled,  "  executors  of  the  testament  and  last 

will  of  William  Walker,  deceased."    In  the  declaration  which  recites 

the  writ,  the  appellees  without  being  named,  are  styled  throughout,. 

^^the  said  plaintiffs,"  and  in  their  replication  (to  the  plea  of  general 

performance,)  assigning  breaches,  they  style  themselves  "executors, 

&C."    In  the  rejoinder,  the  fieri  facias  that  was  sued  out,  upon  the 

former  judgment  against  Kemp,  with  the  venditioni  exponas^  and  the 

sheriff's  return  upon  each,  are  pleaded  in  bar  to  the  action.    To  this 

rejoinder  there  is  a  general  demurrer,  and  judgment  on  the  demurrer 

for  the  appellees. 

The  cause  was  submitted  on  notes  to  Buchanan,  C.  J.,  Mabtin^ 
Aboheb,  and  Dorset,  JJ. 

Mundell  and  Stonestreet^  for  the  appellant. 

A.  C.  Magruderj  for  the  appellee,  cited  1  Chitty  Plead.  252;  JaeoVs^ 
Law.  Die.  Title  Suspensions ;  CroJce  Chas.  373 ;  •  Southoote  vs.   -  ^^ 
Braithwaite^  1  Term  Bep.  624: ;  Perkins  xs.  Pettit  and  Yale,  2   *•*• 
Bos.  and  Put.  440. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The  record 
submitted  to  us,  presents  this  case,  vide  statement^  ante  p.  103.  Which,, 
then,  committed  the  first  fault  in  pleading,  is  an  enquiry,  thrown 
apon  us  by  the  demurrer. 

The  appellees  being  styled  in  the  writ,  ^<  executors  of  William 
Walker,"  and  merely  called  in  the  declaration,  (after  reciting  the 
writ.)  ^<  the  said  plaintiffs,''  the  words  ^Hhe  said  plaintiffs,"  in  the 
declaration,  must  be  understood,  as  having  reference  to  the  plaintiffs 
as  described  in  the  writ,  and  to  mean  the  plaintiffs,  executors  of 
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William  Walker;  and  being  called  in  the  replication  throaghoat 
"executors  of  William  Walker,"  and  in  the  demurrer  "the  said 
plaintiffs,"  as  in  the  declaration,  which  must  be  understood  in  the 
same  manner  as  the  declaration,  there  is  perfect  correspondence, 
between  the  writ,  declaration,  replication,  and  demurrer;  and  if  the 
appeal  bond  on  which  the  suit  was  brought,  and  which  was  given  to 
them  as  executors,  on  the  appeal  from  the  judgment  obtained  by 
them  in  that  character  against  Kemp,  was  a  contract  on  which  they 
could  sustain  an  action  only  in  their  individual,  and  not  in  their 
representative  capacity,  then  the  addition  of  the  word  "  executors," 
in  the  writ,  &c.  might  be  construed  and  treated  as  a  superfluous 
description,  and  not  irregular,  the  demand  being  the  same.  1  Ckitty 
PL  253 ;  Lloyd  vs.  Williams,  2  Wm,  Black.  722 ;  Rogers  vs.  Jenkins^  1 
Bos.  and  PuL  383,  384 ;  King  and  others  vs.  Thorn,  1  Term  Rep.  266, 
(488;)  1  Fer/i.  119;  6  Com.  Dig.  307,  Title  Pleader.  And  though 
where  a  plaintiff  sues  on  a  •  contract  in  his  own  right,  if  the 
Itlo  ^pji;  \^^  jjj  tjjg  detinet  only,  it  is  irregular,  yet  since  the  statute 
4  &  5  Anne  16,  it  cannot  be  taken  advantage  of  on  a  general  de- 
murrer. 6  Com.  Dig.  306,  Title  Pleader.  The  appellees,  however, 
were  not  bound  to  sue  in  their  individual  character,  but  had  a  right 
to  sue  in  either  their  individual  or  representative  capacity.  Wher- 
ever the  money  when  recovered,  would  be  assets  in  the  hands  of  the 
executor,  he  may  sue  in  his  representative  capacity.  5  Co.  Rep.  31 : 
King  and  others  vs.  Thorn,  1  Term  Rep.  266,  (487.) 

In  Hosier  vs.  Lord  Arundel,  3  Bos.  and  Put.  7,  decided  in  the  year 
1802,  a  different  notion  seems  to  have  been  entertained;  but  att;er 
wards  in  the  year  1805,  in  Cowell  and  Wife  vs.  Watts,  6  East,  405,  the 
Court  of  King's  Bench  returned  to  the  old  rule,  ^Hhat  where  money 
when  recovered  would  be  assets,  the  executor  may  declare  for  it  in 
his  representative  character,"  ai^companied  by  an  expression  of  regret, 
that  it  had  ever  been  departed  from.  And  the  same  rule  is  recog- 
nized, and  treated  as  settled  law,  in  1  Saunders^  PI.  and  Ev.  610,  &c 

The  bond  upon  which  this  suit  was  brought,  being  given  to  the 
appellees  as  the  executors  of  William  Walker's  will,  on  an  appeal 
from  a  judgment  obtained  by  them  in  that  character  against  Kemp, 
the  money  when  recovered,  will  be  assets  in  their  hands.  They  had 
a  right  therefore  to  sue  in  their  representative  capacity ;  and  consider- 
ing this  suit  as  brought  in  that  character,  it  was  properly  brought. 

We  come  then  to  the  rejoinder,  the  matter  of  which  is  clearly  no 
sufficient  bar  to  the  action.  Every  word  of  it  may  be  true,  (and 
which  the  demurrer  admits,)  and  yet  the  appellees  be  entitled  to  re- 
cover. They  were  under  no  obligation  to  entitle  them  to  proceed 
upon  the  appeal  bond,  to  have  issued  a  ^m/aota«,  or  venditioni  expo- 
nas ;  and  when  issued,  there  was  nothing  to  prevent  their  counter- 
manding either  of  them,  without  impairing  their  right  to  put  the 
appeal  bond  in  suit. 


SASSCEE  V8.  WALKEB.«-6  G.  &  J.  65 

•The  mere  taking  the  property  under  the  fieri  fadasj  was  ^^q 
not  itself  equivalent  to  payment,  and  did  not  amount  to  a  *^^ 
satisfaction  of  the  judgment.    The  plaintiff  might  have  counter* 
fflaDded  the  venditioni  exponas,  and  restored  the  property  at  the  in- 
stance, and  for  the  accommodation  of  the  defendant  in  the  judgment, 
vjthoat  having  received  payment  of,  or  satisfaction  for  any  part  of 
it;  and  no  payment,  satisfaction  or  discharge  is  alleged  in  the  re- 
joinder, which  is  no  answer  to  the  replication  assigning  the  breaches 
of  the  condition  of  the  bond ;  which  was,  that  Kemp,  the  defendant 
in  the  judgment  appealed  from,  should  prosecute  the  appeal  with 
effect,  and  in  case  the  judgment  should  be  affirmed,  pay  to  the  ap- 
pellees, executors,  &c.  the  debt,  damages,  &c.    The  condition  of  the 
bond,  as  the  rejoinder  admits,  was  not  performed.    The  appeal  was 
not  prosecuted  with  effect,  and  the  return  of  the  sheriff  did  not 
amoant  to  a  payment,  and  satisfaction  of  the  judgment  according  to 
the  condition  of  the  bond,  and  is  not  pleaded  as  such.    If  the  appel- 
lees had  taken  issue  on  the  rejoinder,  the  only  matter  referred  to  the 
JQT>'  would  have  been,  whether  a  fieri  facias,  and  venditioni  exponas, 
were  issued  and  returned  as  alleged  in  the  rejoinder,  which  may  well 
have  been,  yet  the  judgment  remained  altogether  unsatisfied,  either 
io  fact  or  in  contemplation  of  law.    The  demurrer  therefore  to  the 
rejoinder  in  this  case   was  properly  sustained.    In   Southcote  vs. 
Braithwaite,  1  Term  Rep.  624,  it  was  decided  that  bail  in  error  could 
not  surrender  the  principal,  but  were  liable  at  all  events,  in  case  the 
judgment  was  affirmed,  and  not  entitled  to  be  relieved,  though  the 
principal  became  bankrupt  pending  the  writ  of  error.    And  in  Per- 
kins vs.  Fettit  dt  Yale,  2  Bos.  db  PvX.  440,  which  was  a  much  stronger 
case  than  this,  it  was  held  upon  general  demuiTcr  to  be  perfectly 
dear,  that  if  a  defendant  in  error,  upon  the  judgment  being  affirmed, 
take  into  execution  the  body  of  the  plaintiff  in  error,  for  the  debt, 
damages  and  costs  iu  error,  he  does  not  thereby  discharge  the  bail 
in  error,  but  may  sue  them  upon  their  recognizance. 

♦  But  instead  of  swearing  a  jury  of  enquiry,  which  should  ^  ^^ 
have  been  done,  on  the  demurrer  to  the  rejoinder  being  ruled  "■•  *^ 
good ;  the  Court  below  proceeded  to  enter  up  a  final  judgment  for 
the  appellees,  (the  plaintiffs  there,)  which  is  clearly  an  error,  for 
which  the  judgment  would  be  reversed,  were  we  not  restrained  by 
the  Act  of  1826,  ch.  117,  sec.  1,  which  provides,  that  "the  Court  of 
A.ppeals  shall  not  reverse  any  judgment,  on  any  point,  or  question, 
^hich  shall  not  appear  to  have  been  presented  to  the  County  Court, 
md  upon  which  that  Court  may  have  rendered  judgment."  And  it 
loe«  not  appear  tbat  any  point  or  question  relating  to  or  involved  in 
he  final  judgment  was  presented  and  decided  by  the  County  Court. 
t  is  not  like  the  case  of  Charlotte  Hall  ISchool  vs.  Oreenicell,  ^  0.  dk 
T.  407,  where  there  was  a  motion  in  arrest  of  judgment,  which  pre- 
ented  to  the  Court  tjhe  question,  whether  any  judgment  should  be 
endered.  Judgment  affirmed. 

5  5  a.  &  J. 
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Alpheus  J.  Hyatt  vs.  Hugh  Boyle.— June,  1833. 

B.  sold  H.  a  quantity  of  tobacco,  and  delivered  a  bill  of  parcels,  which 
described  it  as  follows: — '^  24  kegs  of  tobacco,  branded  (Parkin)  at  foar 
months,  weighing,  &c.;at  l&i  cents/'  B.  had  received  this  tobacco  for 
sale  on  commission — sold  it,  and  guaranteed  the  sale  to  his  principal. 
The  purchase  was  made  at  the  plaintiff  ^s  counting-room,  where  the 
tobacco  was.  It  was  branded,  as  stated  in  the  bill  of  parcels,  and  not 
examined  by  either  party  prior  to,  or  at  the  time  of  the  sale.  The  price 
agreed  for  was  a  full  price  for  a  merchantable  commodity;  and  the 
brand  in  question  was  a  favorite  one,  always  considered  remarkably 
fine,  though  it  fluctuated  in  price  from  8  to  18i  cents  per  pound.  The 
tobacco  in  part  proved  unsound,  and  none  of  it  had  been  re-sold: 
the  purchaser  proposed  to  return  that  which  was  unmerchantable, 
and  pay  for  the  residue.    In  an  action  for  the  price,  Hdd^  that  there 

111     ^^^  °^  implied  warranty  of  quality  in  this  contract;  that  *  in  rela- 

-*'--'-  tion  to  the  quality  of  the  tobacco,  nothing  was  stipulated:  and 
that  the  terms  on  the  part  of  the  vendor  were  complied  with  by  the 
delivery  of  the  tobacco,  branded  in  conformity  with  the  bill  of  parcels. 
(a) 

It  is  a  general  principle  of  the  common  law,  that  in  sales  of  personal  prop- 
erty, the  seller  is  not  answerable  for  any  defects  in  the  quality  or  condi- 
tion  of  the  article  sold,  unless  there  is  an  express  warranty  or  fraud. 

The  exception  to  this  rule,  that  where  there  is  no  opportunity  of  inspection, 
the  seller  impliedly  warrants  the  quality  of  the  commodity  sold,  only 
applies  to  those  cases,  where  the  examination  at  the  time  of  the  sale  is, 
morally  speaking,  impracticable;  as  where  goods  are  sold  before  their 
arrival  or  landing.  The  mere  fact  of  the  inspection  being  attended  with 
inconvenience  or  labor,  is  not  equivalent  to  its  impracticability,  (h) 

Where  there  is  a  warranty  of  quality  in  the  sale  of  a  chattel,  and  an  offer  to 
return  the  goods  purchased  in  due  time,  if  the  warranty  is  violated,  the 
purchaser,  in  an  action  against  him  for  the  price,  may  defeat  the  action, 
whether  the  vendor  knew  of  the  defect  of  quality  or  not;  for  the  ncienter 
in  such  case  is  immaterial,  (c) 


(a)  Cited  in  Rice  vs.  Forsyth^  41  Md.  405.  See  Osgood  vs.  Leiois^  2  H.  d^  O. 
368. 

{b)  Cited  in  Ounther  vs.  AtweU,  19  Md.  171. 

(c)  The  remedy  of  the  buyer  for  a  breach  of  warranty  where  the  purchase 
money  is  unpaid,  and  the  vendor  sues  for  the  price,  is  to  have  deducted  from 
the  contract  price  such  damages  as  he  has  sustained  by  reason  of  the  breach; 
and  the  vendor  is  entitled  to  recover  only  such  sum  as  the  article  furnished 
was  reasonably  worth.  Rice  vs.  Forsyth,  41  Md.  889;  Rasin  vs.  Conley,  58 
Md.  59;  Withers  vs.  Greene,  9  Howard,  227. 

When  the  contract  of  sale  has  been  executed,  and  the  title  has  vested  in 
the  purchaser  by  delivery  and  acceptance,  where  there  is  no  fraud,  and  no 
agreement  to  return,  the  purchaser  is  not  entitled  to  rescind  and  return  the 
property  for  breach  of  warranty,  but  his  remedy  In  such  case  is  by  an  action 
on  the  warranty.  Horn  vs.  Buck,  48  Md.  872.  This  case  shakes  the  author- 
ity of  the  following  cases,  although  it  does  not  expressly  overrule  them: 
Rutter  vs.  Blake,  2  H.  &  J.  802:  Franklin  vs.  Long,  7  G.  &  J.  407:  McCene^ 
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Appeal  from  Baltimore  Oonnty  Court.  This  was  an  action  of 
assampsit  commenced  by  the  appellee  against  the  appellant  and  one 
Seth  Hyatt,  merchants,  trading  at  Washington,  under  the  firm  of 
Seth  Hyatt  &  Co.,  on  the  24th  of  November,  1827.  The  appellant 
only  was  taken  upon  the  capiiu.  Issue  was  joined  upon  the  plea  of 
mm  assumpsit 

1.  At  the  trial  the  plaintiff,  Boyle,  proved  that  he  sold  and  deliv- 
ered to  the  defendants  a  quantity  of  tobacco  on  the  10th  of  Decem- 
ber, 1825,  and  read  in  evidence  to  the  jury  the  following  bill  of  par- 
cels and  letter : 


vs.  DuvdU,  21  Md.  167;  Taifmcm  vs.  MitcheU,  1  Md.  Ch.  496.  But  where  the 
privilege  of  returning  the  property  is  superadded  to  the  warranty,  the 
buyer's  right  to  reecind  the  contract  is  unquestionable.  Miller  tb.  Qrove^  18 
Md.  242.  To  entitle  the  buyer  to  maintain  an  action  for  damages  for  a  breach 
of  warranty,  it  is  not  necessary  for  him  to  offer  to  return  the  property. 
Hem  vs.  Biick^  48  Md.  370.  Nor  is  it  necessary  that  the  seller  should  be  noti- 
fied of  the  unsoundness  of  the  article.  McCeney  vs.  DuvcUl^  21  Md.  166.  The 
measure  of  damages  in  such  an  action  is  the  difference  between  the  value  of 
the  article  sold  loith  the  defect  warranted  against,  and  its  value  toithout  that 
defect.  Lane  vs.  Lantz,  27  Md.  211.  As'to  the  rights  of  the  buyer  when  the 
representations  of  the  seller  amount  to  a  fraud,  see  Clement  vs.  Smithy  9  Gill, 
156. 

Where  the  contract  of  sale  has  not  been  executed,  and  the  property  has 
not  passed,  the  buyer  may  refuse  to  accept  the  goods  and  return  them,  if 
they  do  not  correspond  in  quality  with  the  warranty.    Where  one  has  agreed 
to  buy  goods  he  has  not  been  able  to  inspect,  the  vendor's  warranty  of  quality 
is  a  condition  of  the  original  contract  precedent  to  the  buyer's  obligation  to 
accept,  and  it  is  a  complete  defence  for  the  latter  to  show  that  the  delivery 
offered   was  not  in  accordance  with  the  promise.    Benj.  on  Sales,  s.  895. 
When  the  property  in  a  specific  article  has  passed  to  the  buyer,  who  dis- 
covers it  to  be  different  from  what  he  had  a  right  to  expect,  it  is  necessary  to 
distinguish  whether  the  defect  be  one  in  the  performance  of  a  condition,  or 
of  a  warranty.    In  the  former  case  he  may  reject  the  goods,  but  not  in  the 
latter.    The  reason  for  this  difference  is,  that  in  the  one  case,  the  contract 
itself  depends  on  the  performance  of  the  condition  precedent,  incumbent  on 
the  vendor,  while  in  the  other,  the  principal  contract  has  been  performed 
and  the  breach  is  only  of  the  collateral  undertaking  of  warranty.    Ibid, 
sec.  887.    Cf.  Osgood  vs.  Lewis,  2  H.  &  G.  864,  note  {e).    Whether  a  particu- 
lar affirmation  as  to  the  quality  of  a  specific  thing  sold,  be  only  a  warranty, 
or  the  sale  be  conditional,  and  to  be  null  if  the  affirmation  is  incorrect,  is  a 
question  of  fact  to  be  determined  by  the  circumstances  of  each  case.    Pollock 
cm  Contracts,  422.    Accordingly,  when  the  law  is  stated  to  be  that  ^^  a  party 
is  not  bound  to  accept  and  pay  for  chattels,  unless  they  are  really  such  as 
the  vendor  professed  to  sell,  and  the  vendee  intended  to  buy, "  the  condition 
is  not  alternative,  but  strictly  conjunctive.    A  sale  is  not  void,  merely  because 
the  vendor  professed  to  sell,  or  the  vendee  intended  to  buy,  something  of  a 
different  kind.    It  must  be  shown  that  the  object  was  in  fact  neither  such  as 
tlie  vendor  professed  to  sell,  nor  such  as  the  vendee  intended  to  buy.    Ibid, 
In  some  cases,  acquiescence  by  the  vendee  in  a  failure  to  fulfil  a  condition 
precedent  turns  it  into  a  warranty  in  the  sense  that  it  can  only  be  used  as  a 
means  of  recovering  damages.    Anson  Con.  297. 
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^^  Baltimore,  10th  of  December,  1825.  Messrs.  Setb  Hyatt  &  Co. 
— Bought  of  Hugh  Boyle,  24  kegs  tobacco,  branded  (Parkin)  at  4 
months: — the  whole  weighing  nett  3,543  pounds,  at  13^  cents: 
9478.31.    Gash  paid  drayage,  50  cents.    $478.81." 

^^Dear  Sir. — ^Above  you  have  invoice  and  bill  of  lading  for  24  kegs 
manufactured  tobacco,  which  I  hope  will  arrive  safe  and  please.  I 
have  drawn  on  you  for  the  balance  due,  which  please  honor,  and 
oblige  your  obedient  servant,  Hugh  Boyle." 

-m^gp  *  And  also  read  in  evidence,  by  consent,  the  following  state- 
"■"^'^  ment: — '^  Thomas  Higinbothom  declares,  that  he  sold  the  to- 
bacco mentioned  in  the  original  bill  of  parcels  to  one  of  the  partners 
of  the  house  of  S.  Hyatt  &  Co.,  who  came  to  the  counting  house  of 
the  plaintiff  to  purchase  the  same.  That  this  tobacco  was  in  kegs, 
and  had  been  consigned  to  the  said  Boyle,  who  sold  the  same  on 
commission,  and  guaranteed  the  said  sale  to  his  principal ;  and  that 
tobacco  of  the  same  brand  from  Eichmond  had  been  frequently  sold 
by  plaintiff  before  and  since ;  and  that  no  complaint  had  been  made 
of  its  quality  or  condition.  That  the  tobacco  was  sent  from  Boyle'8 
counting  room  to  the  Washington  packet.  That  the  tobacco  sold 
was  Parkin's  crooked  brand,  as* stated  in  the  bill  of  parcels,  and  was 
not  examined  by  either  party,  prior  to,  or  at  the  time  of  sale." 

The  defendants  then  proved,  that  upon  the  receipt  of  the  tobacco 
by  them,  it  was  placed  in  a  dry  warehouse,  and  when  received  the 
kegs  appeared  to  be  in  good  order.  That  defendants  are  merchants 
in  Washington,  and  bought  the  article  to  sell  again,  and  that  the 
plaintiff  knew  this  fact ;  and  also  proved,  that  tobacco  branded  Par- 
kin's crooked  brand,  is  a  merchantable  commodity,  well  known  in 
the  market  among  merchants,  and  that  it  varies  in  price  from  8  to 
13^  cents  per  pound,  according  to  the  quality,  and  that  the  price 
agreed  for  in  this  case  was  a  full  price  for  first  quality  of  Parkin's 
crooked  brand.  Defendants  further  proved,  that  no  demand  oc- 
curred for  said  tobacco  after  they  received  it,  for  about  sixty  days 
after  the  receipt,  when  one  keg  of  it  was  sold  to  Samuel  Stetinins, 
who  opened  it  in  the  middle,  as  is  the  custom  to  open  such  an  article. 
That  it  was  then  found  to  be  unsound,  rotten  and  unmerchantable, 
and  was  returned  to  said  defendants.  That  an  inspection  of  two 
other  kegs  immediately  took  place,  and  both  proved  eqnally  unsound* 
That  the  brand  of  Parkin's  crooked  brand  was  a  favorite  brand,  and 
always  considered  remarkably  fine.  That  upon  Boyle's  drawing  on 
1 1 Q  ^^^*^^^^°^  ^^^  ^^^  amount,  they  declined  paying,  and  assigned 
M  M.d  as  •  a  reason  that  the  tobacco  was  injured.  That  about  six 
months  afterwards,  the  plaintiff  came  to  Washington,  and  another 
keg  was  opened  in  his  presence,  which  proved  to  be  tolerably  good ; 
immediately  on  which,  the  defendants  offered  to  have  all  the  rest 
opened,  and  to  pay  for  all  that  were  merchantable,  and  to  return  the 
rest,  which  the  plaintiff  refused.  That  the  tobacco  has  always  since 
been  on  hand,  and  has  never  been  sold,  or  offered  for  sale  by  the  de- 
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fendants,  but  has  been  perfectly  useless  to  them ;  that  except  the 
four  kegs  above  mentioned,  none  other  has  been  examined.  The 
defendants  also  read  the  following  letter  from  the  plaintiflf  to  them : 
"Baltimore,  Februaiy  17th,  1826.  Messrs.  Seth  Hyatt  &  Co. 
Gentlemen, — Your  respects  of  the  16th  is  this  moment  received, — 
I  am  surprised  at  its  contents.  I  need  not  say,  that  I  considered  I 
was  doing  you  a  favor,  by  selling  you  that  lot  of  tobacco  at  the  time 
I  did,  but  it  was  evident,  as  I  had  the  same  offer  from  another  house, 
for  the  whole  lot,  and  I  gave  you  the  prefereuee,  believing  as  I  then 
did,  it  was  your  interest  to  have  it. 

I  have  sold  more  than  1,000  kegs  of  that  brand,  and  this  is  the 
first,  I  have  ever  heard  complained  of.  Neither  could  you  suppose  for 
a  moment,  that  I  could  now,  after  more  than  sixty  days  from  the  time 
it  was  purchased,  and  forty  days  after  the  sales  were  made  out,  and 
the  accounts  settled  with  the  owner,  have  any  thing  to  do  with  it.  I 
would  be  exceedingly  sorry  that  the  purchase  should  turn  out  a  bad 
one.  I  would  at  all  times  rather  give  you  a  good  bargain  than  a  bad 
one,  but  I  cannot  be  accountable  for  this.    Eespectfully,  &c. 

Hugh  Boyle," 
And  the  defendant  also  proved,  by  a  witness  who  did  not  read  the 
letter  of  the  16th  of  February,  1826,  but  who  heard  Seth  Hyatt, 
while  writing  it,  say,  it  contained  a  proposal  to  Boyle,  to  take  back  the 
tobacco ;  and  on  cross-examination  of  Higginbothom,  he  stated,  he 
did  not  believe  there  was  an  offer  to  return,  but  the  lapse  of  time 
bad  been  so  great,  he  did  not  recollect. 

•  The  plaintiff  then  prayed  the  Court  to  instnict  the  jury,  ^  .-^ 
that  he  was  entitled  to  recover  the  whole  amount  of  the  pur-  •■'** 
chase  money. 

First,  because  from  the  evidence  in  the  cause,  there  was  no  war- 
ranty express,  or  implied,  and  the  defendants,  under  the  circum- 
stances, took  the  tobacco  at  their  risk. 

Secondly,  that  there  was  no  sufficient  evidence  to  show  that  the 
defendants,  had  ever  offered  to  return  the  tobacco,  and  that  if  no 
offer  was  made  to  return  the  tobacco,  the  plaintiff  is  entitled  to 
nk50ver. 

Thirdly,  that  there  being  no  evidence  to  show  fraud  on  the  part 
of  the  plaintiff,  and  no  evidence  to  show  that  the  plaintiff  had  agreed 
to  take  back  the  property  after  the  sale,  the  defence  of  warranty,  even 
if  there  had  been  an  implied  one,  cannot  be  set  up  in  this  action,  it 
being  an  action  to  recover  the  price  agreed  upon  for  the  goods. 
Upon  this  prayer  the  Court  [Hanson,  A.  J.]  said,  that  although 
there  might  be,  in  the  opinion  of  the  jury,  e\'idence  of  an  offer  on 
the  part  of  the  defendants,  to  return  the  tobacco  within  a  reason- 
able time,  yet  as  there  was  no  warranty  const^uted  by  the  contract 
proved  between  the  parties,  the  plaintiff  is  entitled  to  recover, — and 
also,  even  if  the  contract  had  contained  a  warranty,  it  was  no  de- 
fence, in  an  action  to  recover  the  value  of  the  goods  sold,  unless  the 
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defendants  tendered  a  retorn  of  them  within  a  reasonable  time,  and 
the  plaintiff  knew  of  the  unsoundness  of  the  article — and  directed 
the  jury  that  the  plaintiff  was  entitled  to  recover  the  full  amount  of 
the  purchase  money.    The  defendant  excepted. 

1.  The  plaintiff  and  defendant  having  given  the  evidence  as 
stated  in  the  first  bill  of  exceptions,  which  it  is  agreed  shall  be  part 
of  this,  the  defendant  prayed  the  opinion  of  the  Court  to  the  jury, 
that  in  this  case,  there  is  evidence  of  a  warranty,  that  the  tobacco 
sold  was  merchantable,  and  that  if  the  jury  believe  it  was  not  mer- 
chantable at  the  time  of  its  sale,  the  plaintiff  is  not  entitled  to  recover 

for  that  part  which  was  not  merchantable  at  the  time  of  sale. 
llo  •2.  If  the  jury  believe,  that  the  tobacco  sold,  at  the  time  of 
sale  was  unmerchantable  and  unsound,  and  unfit  for  sale,  and  that 
the  defendant  at  the  time  of  sale,  did  not  examine  it,  and  within  a 
reasonable  time  offered  to  return  the  whole  of  it,  or  such  part  as 
was  unsound  and  unmerchantable,  and  the  plaintiff  refused  to  re- 
ceive the  same ;  then  the  plaintiff  is  not  entitled  to  recover  for  the 
unsound  and  unmerchantable  tobacco,  which  was  so  at  the  time  of 
sale.    Both  of  which  opinions  the  Court  refused  to  give. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mab- 
TiN,  Stephen,  Aboheb,  and  Dorset,  JJ. 

Walsh,  for  the  appellant,  contended,  1.  That  the  bill  of  parcels 
connected  with  the  other  evidence,  was  in  law  a  warranty,  that  the 
tobacco  was  merchantable,  and  that  if  it  was  not  merchantable,  it 
was  a  defence  in  this  action.  Osgood  vs.  Lewis,  2  H.  &  G»  495.  The 
brand  by  which  the  tobacco  was  described  was  proved  to  be  a  great 
favorite,  and  to  give  the  article  a  high  value  in  the  market.  It  was 
the  same  as  though  the  bill  of  parcels  had  expressly  asserted,  that 
the  article  was  fine  and  merchantable. 

This  brand,  the  evidence  shows,  enjoyed  a  high  reputation  in  the 
market,  in  which  the  plaintiff  resided.  He  must  be  presumed  there- 
fore, to  have  known  it,  and  to  have  described  the  article  by  it<s  brand, 
for  the  purpose  of  inducing  the  defendant  to  believe  he  was  buying 
an  article  of  good  quality.  Bridge  vs.  Wain,  2  8erg»  &  Low.  487 ; 
Tye  vs.  Fynmore,  3  Camp.  Rep.  461. 

2.  There  was  evidence  to  go  the  jury,  that  the  appellant  offered 
to  return  the  tobacco,  or  such  parts  as  were  unmerchantable,  and 
that  the  appellee  refused  to  receive  it.    Yates  vs.  Fym,  6  TaunU  447. 

♦  There  was  an  implied  warranty,  that  the  tobacco  was 
'-  ^^  merchantable,  and  that  it  would  answer  the  purpose  for  which 
it  was  sold.  The  defendant  was  not  bound  to  examine,  as  the  brand, 
per  se,  imported  it  to  be  merchantable.  2  Kent  Com.  247.  It  was 
known  to  plaintiff',  that  defendant  purchased  to  sell,  and  therefore 
the  former  is  to  be  considered  as  impliedly  warranting  that  the 
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article  will  answer  the  purpose  contemplated.  Oray  vs.  Coxj  10  Serg. 
4Jt  Low.  285;  Bluett  vs.  Osborne,  2  lb,  437 ;  Gardiner  vs.  Oray,  4  Camb, 
144.  And  he  insisted,  that  this  defence  is  available  in  an  action  for 
the  price  of  the  goods,  without  proof  of  fraud  on  the  part  of  the 
plaintiff.  OkeU  vs.  Smitkj  2  Serg.  db  Low,  317 ;  Johnson  vs.  Coye,  3 
R,  dt  J.  89. 

GiU,  for  the  appellee.  All  manufactured  tobacco  is  branded  with 
the  name  of  the  maker,  and  such  is  the  case  with  most  other  manu- 
factured articles.  This  practice  must  be  discontinued,  if  describing 
the  article  by  the  brand,  is  to  be  construed  into  a  warranty.  He 
contended,  that  the  brand  was  attached  as  a  mere  description,  and  was 
no  warranty.  This  action  is  to  recover  the  price  of  goods  sold  and 
delivered,  and  not  returned  to  the  seller.  If  therefore  there  had  been 
a  warranty,  the  plaintiff  must  prevail ;  as  to  defeat  the  action,  there 
most  not  only  have  been  a  return,  or  offer  to  return  in  a  reasonable 
time,  but  it  must  be  shown,  that  plaintiff  knew  of  the  unsoundness 
of  the  article;  otherwise,  the  remedy  of  the  vendee  is  upon  the  war- 
ranty.    Thornton  vs.  Wynn,  12  Wheat  185, 193. 

The  cases  cited  on  the  other  side,  were  actions  on  the  warrantv  bv 
vendee.  4  Johns.  421 ;  Bluett  vs.  Osborne,  2  Serg.  &  Low,  437;  Sands  <& 
Crump  vs.  Taylor  dt  Lovett,  5  Johns,  395, 410.  But  in  this  case,  there 
was  no  warranty  expressed  or  implied.  Johnson  vs.  Cope,  3H.  dc  J,  89. 
The  bill  of  parcels  say  nothing  of  the  quality  or  condition  of  the 
goods.  Osgood  •  db  Leiois,  2  H,  db  G,  621,  523.  All  that  the 
bill  of  parcels  affirms,  is  the  fact,  that  the  tobacco,  was  of  a  ^^  ' 
particular  brand,  and  that  was  true. 

Johnson,  in  reply :  1.  The  tobacco  was  expressly  warranted  to  be 
merchantable,  or  at  least,  not  to  be  unsound  or  rotten. 

It  is  conceded,  that  it  was  to  be  of  Parkins'  crookeiid  brand,  and 
the  delivery  of  an  article  corresponding  only  in  name,  with  that  sold, 
is  not  a  compliance  with  the  vendor's  contract. 

The  article  delivered  must  be  substantially  the  same  as  that  sold. 
The  evidence  shows,  that  tobacco  branded  as  this  was  is  a  fine  and 
merchantable  commodity. — Can  a  contract  ibr  the  sale  of  such  an 
4i.rticle,  be  complied  with  by  the  delivery  of  an  inferior,  and  unsound 
tobacco,  because  the  kegs  are  branded  with  the  right  brand  If 

The  tobacco  should  be  proved  to  t>e  of  the  make  of  Parkins,  and  to 
be  of  merchantable  quality.  Gardiner  vs.  Gray,  4  Camp,  144 ;  Osgood, 
vs.  Lewis,  2  H.&  G.  495 ;  lb.  524. 

The  intention  of  the  parties  was,  the  one  to  buy,  and  the  other  to 
sell,  a  salable  article — ^The  defendant  bought  to  sell  again,  and  the 
plaintiff  knew  it.  When  plaintiff  told  defendant,  he  would  sell  him 
Parkins'  crooked  brand,  he  told  him  in  effect,  that  he  would  sell  him 
a  merchantable  tobacco.  He  affirmed  it  to  be  so,  and  that  is  equiva- 
lent to  a  warranty,    lb.  2  U,  dc  G,  518. 

2.  But  if  the  warranty  was  not  express,  it  was  implied.  When  a 
party  buys  for  a  particular  purpose  known  to  the  vendor,  the  former 
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bas  a  right  to  expect  a  commodity  that  will  answer  the  purpose  con- 
templated. Laing  vs.  Fidgeon,  6  Taunt  108;  Tye  vs.  F^marej  3 
Camp.  461 ;  Okell  vs.  Smithy  2  iS^igf,  ane?  Low.  316 ;  Davis  vs.  ilToaJb, 
/&.  437. 

If  the  vendor,  to  evade  the  effect  of  his  implied  warranty,  relies 
upon  the  fact,  that  the  vendee  might  have  examined  for  himself,  he 
mast  show  affirmatively,  that  such  an  opportunity  existed.  3  Kent 
Com.  374. 

-  -  ^  •  3.  The  warranty,  whether  express  or  implied,  is  a  defence 
^"■'®  to  the  present  action,  and  defendant  will  not  be  driven  to  a 
cross  suit.  The  doctrine  in  12  Wheat.  185,  would  beget  a  circuity 
of  action,  without  the  least  necessity,  and  would  be  productive  of 
injustice  by  subjecting  an  innocent  defendant  to  the  costs  of  the  first 
action.  Upon  this  point  he  referred  to  2  Saund.  PI.  and  Ev.  917 ;  1 
Sehc.  N.  P.  149  (no.;)  Famsworth  vs.  Oarrardy  1  Camp.  38;  Fisher 
vs.  Samtidaj  Ih.  190 ;  Payne  vs.  WhaXe^  7  Ea^t^  274 ;  Basien  va.  Butler^ 
lb.  479;  lb.  482;  2  StarJc.  Ev.  641;  Miller  vs.  Smith,  1  Mason,  437; 
Taft  vs.  The  Inhabitants  of  Montague,  14  Massa.  Rep.  282 ;  Okell  vs. 
Smith,  2  Serg.  and  Low,  316 ;  Lomi  vs.  Tucker,  19  Serg.  and  Low.  255. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  There  is  no  pre- 
tence that  the  appellee  was  not  a  bona  fide  holder  of  the  tobacco  sold. 
Without  knowledge  of  its  unsoundness,  or  that  the  kegs  were  not 
branded  with  the  genuine  mark  of  Parkins'  crooked  brand;  but  it  is 
insisted  that  there  was  an  implied  warranty  of  quality,  according  to 
the  principles  settled  by  this  Court  in  Osgood  vs.  Lewis,  2  H.  &  Q. 
495.  A  fair  exposition  of  the  Court's  opinion  in  that  case,  will  lead 
to  no  such  inference.  The  general  principle  of  the  common  law,  is 
there  more  than  once  reiterated :  *'  that  in  sales  of  personal  property 
the  seller  is  not  answerable  for  any  defects  in  the  quality  or  condi- 
tion of  the  article  sold,  without  an  express  warranty  or  fraud."  In 
enumerating  some  of  the  exceptions  to  this  rule,  it  is  stated,  that  if 
the  buyer  had  no  opportunity  of  ascertaining  by  inspection,  the  quality 
of  the  article,  there  is  an  implied  waiTanty  that  it  be  salable  in  the 
market,  under  the  denomination  by  which  it  was  sold.  To  sustain 
the  appellant's  position  of  implied  warranty,  no  aid  can  be  drawn 
from  this  exception.  The  purchase  was  of  twenty-four  kegs  of 
tobacco,  branded  with  Parkins'  crooked  brand,  and  by  that  denom- 
ination  were  they  salable  in  the  market.  •  Of  the  quality  of 
J-l"  that  tobacco  nothing  was  stipulated.  The  terms  on  the  part 
of  the  vendor  were  complied  with,  by  the  delivery  of  tobacco,  thus 
characterized  by  the  brand.  By  the  brand  it  was  salable  in  the 
market,  and  that  was  the  only  assurance  of  quality,  on  which  the 
vendee  relied.  Once  admit  the  doctrine  contended  for  by  the  appel 
lant,  and  as  to  all  commercial  transactions,  you,  in  effect,  annihilate 
the  distinction  between  warranty  of  title  and  warranty  of  quality. 
Every  man  who  sells  a  barrel  of  flour,  fish,  pork,  or  any  commodity 
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SDbject  to  inspection,  or  which  had  acquired  a  reputation  in  the 
market,  will  be  held  impliedly,  to  warrant  both  title  and  qaality.  To 
SQch  a  length,  this  Court  feels  itself  wholly  unauthorized  to  extend 
implied  warranties.  Nor  could  it  do  so,  without  explicitly  overruling 
the  case  of  Johnson  vs.  Cope  and  others j  S  H,  dkJ.  89,  aud  unsettling 
the  principles  it  has  recognized  in  Osgood  and  Lewis. 

Much  stress  has  been  laid  on  an  isolated  paragraph,  extracted 
from  Osgood  and  Lewis^  in  which  this  Court  have  said,  that  ^Mt  is 
not  sufficient  that  the  article  delivered,  abstractedly  bear  the  name 
of  that  contracted  for;  it  must  do  more,  there  is  an  implied  warranty 
that  it  be  of  that  quality,  which  a  commodity  of  that  name  must  pos- 
sess to  be  salable  in  the  market."  But  construe  this  sentence  in 
oonjnnction  with  the  remaining  parts  of  the  Court's  opinion,  and  the 
interpretations  attempted  to  be  affixed  to  it,  cannot  for  a  moment  be 
sustained.  The  remark  was  predicated  upon  the  case  of  Bridge  vs. 
WaiUj  1  Stark.  504,  and  immediately  followed  the  reference  made  t;o 
it.  In  that  case.  Wain  had  sold  to  Bridge  a  quantity  of  ^^  scarlet 
cuttings,"  an  article  in  which  the  English  dealt  with  the  Chinese  to 
a  considerable  extent.  The  proof  was,  that  ^'  scarlet  cuttings  "  were 
understood  in  the  market  to  mean  cuttings  of  cloth  only,  without  any 
admixture  of  serge  or  other  materials;  and  that  the  article  sold  to 
the  plaintiff  did  contain  a  quantity  of  serge,  &c. 

•  The  position  stated  by  this  Court,  was  designed  to  be   -  ^^ 
nothing  more  than  what  was  considered  as  there  decided;    ^-^^ 
that  although  the  article  delivered,  abstractedly  speaking,  was  scar- 
let cuttings,  yet  it  was  not  scarlet  cuttings  of  that  quality,  which 
were  salable  in  this  market  as  such.    So,  in  the  present  case,  the 
delivery  of  any  tobacco  not  branded  as  per  the  bill  of  parcels,  no 
matter  what  its  excellence  might  be,  would  be  no  compliance  with 
the  terms  of  sale ;  it  would  not  be  sufficient,  because  it  did  not  pos- 
sess that  quality,  attribute,  characteristic  mark,  viz :  Parkins'  crooked 
brand,  by  which  it  was  known,  and  rendered  salable  in  the  market. 
It  was  urged  too,  that  from  the  nature  of  the  article,  and  the  man- 
ner in  which  purchases  of  it  are  made,  the  appellant  had  no  opportu- 
nity of  inspection,  and  that  therefore  the  seller  impliedly  warranted 
its  quality.    But  this  exception  to  the  general  rule  of  caveat  emptor 
does  not  apply  to  cases  circumstanced  like  the  present ;  but  to  those, 
where  the  examination  at  the  time  of  sale,  is,  morally  speaking,  im- 
practicable, as  where  goods  are  sold  before  their  arrival  or  landing. 
The  mere  fact  of  the  inspection  being  attended  with  inconvenience, 
or  labor,  is  not  equivalent  to  its  impracticability.    If  the  purchaser 
desire  to  avoid  it,  and  yet  obtain  the  protection  it  would  afford  him, 
he  must  do  so  by  exacting  from  the  vendor  an  express  warranty  of 
quality. 

It  ^as  likewise  insisted,  that  the  appellee,  knowing  the  purpose 
fQi>  ^ehich  the  tobacco  was  purchased,  impliedly  warranted  it  to  be 
snitable  therefor;  that  the  opinions  of  Chief  Justice  Abbott,  and 
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Lord  ElleDborough,  on  which  such  a  doctrine  rests,  were  cited  with 
approbation  by  this  Court  in  Osgood  and  Lewis.  But  this  is  not  the 
fact.  No  sanction  or  approval  was  then,  or  is  now  designed  to  be 
given  to  those  opinions.  They  were  simply  referred  to,  as  showing 
how  much  further,  some  of  the  English  Judges  appeared  disposed  to 
go,  in  engrafting  exceptions  upon  the  rule,  caveat  emptor ^  than  this 
Court  had  gone  in  the  case  of  Osgood  and  Lewis. 
1  *>  1  *  "^^^  County  Court  were  right  in  instructing  the  jury,  as  in 
^'^^  the  first  bill  of  exceptions,  that  there  was  no  warranty  of  the 
quality  of  the  tobacco  sold.  But  they  were  clearly  in  error  in  the 
latter  part  of  their  instruction ;  that  although  the  contract  contained 
a  warranty,  and  an  offer  to  return  the  goods  had  been  made  by  the 
vendee  in  due  time ;  yet  that  it  was  no  defence  to  the  action  unless 
the  plaintiff  knew  of  the  unsoundness  of  the  article.  The  scienter  in 
Auch  a  case  need  not  be  alleged,  and  if  charged,  need  not  be  proved. 

This  error  of  the  Court  below,  however,  furnishes  no  ground  for 
reversing  their  judgment.  The  appellant  sustained  no  injury  from 
it ;  as  he  had  offered  no  proof  either  of  a  warranty,  or  a  fraudulent 
scienter.  And  upon  no  event  therefore,  nor  upon  the  assumption  of 
both,  or  either  of  these  grounds,  was  it  competent  for  the  jury  to 
have  given  a  verdict  in  his  favor. 

The  same  remarks  are  applicable  to  the  opinion  of  the  County 
Court  in  the  second  bill  of  exceptions.  Judgment  affirmed. 


SxEiaEK's  Adm'r  vs.  Thomas  Hillen. — June,  1833. 

A  married  man  was  seized  of  land  in  1789,  which  during  that  year  was  sold 
at  sheriff  ^s  sale,  to  the  ancestor  of  the  defendant.  The  first  tenant  in 
fee  died  in  1802;  his  widow  died  in  1828.  In  1827,  the  administrator  of 
the  widow  filed  a  bill  to  recover  a  proportion  of  the  rents  and  profits  of 
the  land,  in  lieu  of  dower.  No  demand  or  suit  for  the  dower  had  been 
made  or  commenced  by  the  widow  in  her  life-time;  no  reason  was  alleged 
for  the  omission.  The  purchaser  and  his  descendants  had  been  in  pos- 
session from  the  time  of  sale.  Held^  that  the  plaintiff  could  not  recover. 
(a) 

Lapse  of  time  may  operate  as  a  bar  to  a  decree  to  account.  In  equity, 
laches  and  neglect  are  discountenanced;  this  tribunal  only  lends  its 
power  to  reasonable  diligence,  (b) 

At  law,  a  widow  cannot  recover  damages  against  the  alienee  of  her  husband 
from  his  death,  but  only  from  the  time  of  demand  and  refusal  to  paj 

1 09    ^^'  *  ^^^'^  ^^  assign  her  dower.    The  feoffee   was  not  in  default 

M.ZZ    until  that  time.    The  same  rule  must  prevail  inequity  undei  the 


(a)  Approved  in  KidclcUl  vs.  Tnmble,  8  Gill,  207. 

(b)  Approved  in  Kiddall  vs.  Trimble,  8  Gill,  207;  Chew  vs.  Farmers  Bank,  9 
Gill,  376;  Hall  vs.  Clagett,  48  Md.  243.  See  also,  Nelson  vs.  B(mk,  27  Md.  52: 
Frazier  vs.  Oelston,  35  Md.  298;  Weaver  vs,  Leiman,  52  Md.  718;  Lansdale  vs. 
Smith,  106  U.  S.  392. 
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same  circnmstanoes.    Where  she  makes  no  demand  before  her  death, 
her  claim  to  rents  and  profits  is  gone,  (e) 

Appeal  from  the  Court  of  Chancery.    The  present  bill  was  filed 
by  the  appellant,  Margaret  Ann  Steiger,  Adm'r  c.  t.  a.  of  Mary 
Steiger,  against  the  appellee,  (Thomas  Hillen,)  on  the  21st  of  Sep- 
tember, 1827.     It  alleged  that  Andrew  Steiger,  the  former  hnsband 
of  Mary  Steiger,  was  in  his  life-time  seized  and  possessed  of  certain 
parcels  of  land,  now  within  the  limits  of  the  City  of  Baltimore. 
That  being  so  seized,  the  said  lands  were  by  the  then  sherifi"  of  Bal- 
timore County,  some  time  in  the  year  1789,  sold  and  conveyed  to 
Sdofflon  Hillen,  (under  whom  the  defendant  claims,)  who  in  virtue 
thereof,  entered  upon  them ;  and  that  he,  and  the  defendant,  have 
erer  since  held  and  enjoyed  the  same,  and  received  to  their  own  use 
and  benefit  all  the  rents  and  profits  thereof.     That  long  prior  to  the 
aforesaid  sale  and  conveyance  by  the  sheriff  to  Hillen,  the  testatrix 
of  the  complainant,  and  Steiger,  were  lawfully  married,  and  that 
they  lived,  and  continued  to  be  man  and  wife  until  his  death,  which 
occurred  in  1802.    That  said  Mary  survived  him,  and  departed  this 
life  in  the  year  1823,  and  that  during  the  whole  period  from  the  death 
of  her  said  husband,  until  her  own  death,  the  said  Hillen  refused  to 
scooont  to  her,  or  to  complainant,  as  her  administratrix,  for  any  por- 
tions of  the  rents,  and  profits  of  said  land,  although  the  said  Mary 
daring  her  life-time,  insisted  to  said  Hillen,  that  she  was  entitled  to 
dower  therein,  and  claimed  the  same  as  her  right.    The  bill  then 
prays  that  defendant  may  be  compelled  to  pay  such  portion  of  the 
rents  and  profits  of  said  land,  as  the  said  Mary  was  entitled  to,  and 
for  general  relief. 

The  answer  admits  the  seisin  of  Steiger,  the  husband,  as  charged 
in  the  bill;  the  sale  by ^ the  sheriff  to  Solomon  Hillen  in  1789,  and 
the  possession  of  the  said  Solomon,  and  the  defendant's  possession 
after  him,  from  that  time  to  •the  present.  The  death  of  --^q 
Steiger,  the  husband  and  wife,  as  alleged  in  the  bill,  are  also  '-^^ 
admitted.  The  answer  denies  expressly,  that  Mary  Steiger,  or  any 
other  person  for  her,  in  her  life-time,  ever  made  any  demand  on  the 
respondent  for  dower  in  said  lands,  of  which  his  possession  has  been 
undisturbed  since  the  death  of  Solomon  Hillen,  which  happened  in 


(e)  In  SeUman  vs.  Bowen^  8  6.  &  J.  55,  the  Court  said:  ''It  must  be  con- 
ceded that  in  the  case  of  Steiger  and  Hillen  ^  countenance  is  given  to  the  doc- 
trine that  at  law^  the  widow  may  recover  from  an  alienee  of  the  husband 
iier  damages.  The  suggestion  was  not  necessary  to  the  determination  of 
tliat  case,  and  having  been  fully  discussed  in  this  case,  and  the  doctrine 
nore  deliberately  examined,  we  have  brought  our  minds  to  the  conclusion 
that  it  is  only  in  a  Court  of  equity  that  the  rule  will  apply  that  a  widow  is 
entitled  to  her  damages  from  the  alienee  of  her  husband  and  that  conse- 
luently  a  Court  of  equity  is  the  only  and  peculiar  forum  for  their  recovery 
D  racfai  case.''    See  also,  Kiddall  vs.  Tnmble,  1  Md.  Ch.  145;  S,  C.  8  Gill,  207 
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the  year  1801.  The  respondent  then  alleges,  that  he  has  been  ad- 
vised, that  complainant  cannot  maintain  any  claim  against  him  for 
dower  in  said  lands,  or  lor  the  arrears  thereof. 

There  was  a  general  replication  to  the  answer,  and  a  commission 
to  take  testimony,  but  the  proof  returned  under  it,  does  not  appear 
to  vary  the  case,  as  made  by  the  pleadings. 

Bland,  C.  (Sept.  Term,  1828.)  It  appears  that  the  late  Andrew 
Steiger,  more  than  fifty  years  ago.  being  then  married  to  the  late 
Mary  Steiger,  the  testatrix  of  the  plaintiff,  wa«  seized  in  fee  simple 
of  a  certain  parcel  of  land,  which  was  afterwards  included  within  the 
limits  of  the  City  of  Baltimore,  and  of  which  the  lots  in  question, 
are  the  same  or  a  part.  That  in  the  year  1789,  these  lots  of  land 
were  taken  under  a  fieri  fa^das^  issued  on  a  judgment  obtained 
against  the  late  Andrew  Steiger,  and  offered  for  sale,  when  Solomon 
Hilleu,  the  father  of  the  defendant,  and  under  whom  he  claims,  be- 
came the  purchaser,  and  immediately  obtained  possession,  which  has 
continued  in  him,  and  those  claiming  under  him,  ever  since  without 
interruption.  That  the  late  Andrew  Steiger  died  some  time  in  the 
year  1802,  leaving  his  wife  Mary  then  alive,  who  died  in  September, 
1823 ;  and  that  about  four  years  afterwards,  on  the  21st  of  Septem- 
ber, 1827,  Margaret  Ann  Steiger,  as  the  administratrix,  with  the  will 
annexed  of  the  late  Mary,  filed  this  bill;  in  which  she  avers,  that 
her  testatrix  had  been  entitled  to  dower  in  these  lots  of  land,  and 
therefore  claims  of  this  defendant,  Thomas  Hillen,  an  account  of  the 
-  ^  rents  and  profits  of  that  dower  estate,  to  which  •  the  late 
M.Z^  Mary  has  been  entitled  from  the  death  of  her  husband,  until 
the  time  of  her  own  death.  The  defendant  admits  the  truth  of  the 
facts  which  constitute  this  case  so  far;  but  he  XK>sitively  denies  that 
the  late  Mary,  at  any  time,  ever  made  any  demand  of  her  dower  of 
him,  or  of  those  under  whom  he  claims ;  and  says  enough,  as  to  the 
uninterrupted  length  of  his  possession,  to  entitle  him  to  rely  upon, 
and  have  all  the  benefit  which  can  arise  to  him  from  the  lapse  of 
time.  Proofs  have  been  taken,  but  there  is  nothing  in  them  which 
materially  varies  the  case,  as  shown  by  the  bill  and  answer.  It  does 
not  appear,  that  the  late  Mary  ever  sued  for,  or  made  any  demand 
of  her  dower,  nor  is  the  fact  of  her  not  having  done  so,  or  the  great 
delay  accounted  for  in  any  manner  whatever. 

This  is  a  claim  of  the  profits  of  an  estate  for  life,  in  lands,  made 
after  it  is  fallen  into  the  inheritance  by  the  death  of  the  person  who 
was  entitled  to  it,  and  its  enjoyment.  The  principal  has  perished, 
but  the  incident  benefits  of  that  principal  which  had  been  received' 
by  the  holder  during  its  existence  are  now  claimed.  I  have  met  with 
no  instance  of  such  a  claim. 

A  widow  brought  a  writ  of  dower,  and  obtained  judgment;  after 
which  she  took  out  a  writ  of  enquiry  of  damages,  but  died  before  it 
was  executed.     Her  administrator  brought  a  scire  facias  upon  the 
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jadgment,  for  the  purpose  of  reviving  it,  and  recovering  the  dam- 
a^.  Bot  it  was  held  that  the  tenant  was  a  defarcior^  gnilty  of  a 
wrong  which  died  with  the  person.  Salk.  252-3;  Mod.  281 ;  1  Show. 
97;  Carth.  133. 

From  the  manner  in  which  this  matter  is  said  to  have  been  de- 
cided, there  is  however  some  room  to  donbt,  whether  it  must  be  con- 
sidered as  having  been  finally  settled  even  at  law.  2  Broken  C.  C. 
^632.  All  private  criminal  injuries  or  wrongs  as  well  as  public  crimes 
are  buried  with  the  ojffender.  And  in  all  cases  of  wrong,  where  the 
offender  acquires  no  gain  from  the  property  of  the  injured  party, 
there  also  the  rule,  actio  personalis  moritur  cum  •  persona^  i  o  r 
applies ;  and  on  the  death  of  either  party  the  right  to  repara-  ^'•^ 
tioD  in  damages  for  the  wrong  committed,  is  gone.  But  in  a  case 
where  it  cannot  be  denied,  but  that  the  holder  of  the  estate  has  been 
enriched  by  property  which  did  not  belong  to  him,  it  would  seem  to 
be  a  strange  misapplication  of  the  rule  to  sujffer  it  to  effect  a  con- 
firmation, by  means  of  the  accident  of  the  death  of  the  owner,  of  a 
right  to  a  wrong-doer  in  property  which  he  had  unlawfully  acquired. 
Cowp.  374. 

But,  however  this  may  be  at  law,  there  is  no  doubt  that  in  equity, 
the  compensation  given  to  a  widow  for  the  detention  of  her  dower, 
Is  not  considered  as  mere  vindictive  damages,  the  right  to  recover 
which  dies  with  the  person. 

The  statute  which  gave  her  a  compensation  in  damages  in  such 
sase,  meant  it  as  an  additional  remedy ;  and  that  the  mesne  profits 
ihould  afford  her  a  subsistence  from  the  time  of  the  death  of  her 
msband;  and  therefore  if  she  dies  pending  the  suit,  either  before  or 
liter  her  right  to  dower  has  been  established,  the  Court  of  equity 
rill  go  on  to  give  to  her  representative  the  amount  of  the  mesne 
profits  which  had  accrued  from  the  death  of  her  husband  up  to  the 
ime  of  her  own  death.  2  Bro.  C.  C.  620;  1  Fonh.  Eq.  169.  It  would 
eem  to  follow  as  a  consequence  of  this  determination,  that  damages 
ir  the  detention  of  dower  do  not  arise  from  a  wrong  which  dies  with 
tie  person^  that  the  amount  of  the  mesne  profits  of  the  dower 
state,  to  which  the  widow  had  become  entitled,  was  a  right  to  prop- 
rty  vested  in  her,  which  would,  in  all  cases,  upon  her  death,  go  to 
er  legal  representatives.  But  I  do  not  find  that  the  English 
dthorities  have  recognized  the  principle  entirely  to  this  extent. 
It  is  laid  down  by  the  most  profound  and  accurate  of  the  English 
*wyers,  that  if  the  heir,  or  his  feoffee  assign  dower,  and  the  wife 
>cepteth  it,  she  loseth  her  damages.  Co.  Litt.  33.  The  reason  of 
hich,  as  given  by  a  respectable  compiler,  is,  because  having  the 
>wer  which  is  the  principal,  she  cannot  sue  for  damages,  which  are 
it  •  consequential,  or  accessory.  2  Bac.  Abr.  392.  If  on  the  - 
^eptance  of  dower,  the  claim  to  damages  for  its  detention  ^'•^ 
mnot  be  sustained,  because  it  is  an  accessory  which  cannot  be  sep- 
ately  demanded ;  then  it  would  seem  that  any  other  circumstance, 
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such  as  the  death  of  the  widow,  which  pats  an  end  to  the  title  to 
dower,  would  in  like  manner  extinguish  the  right  to  recover  damagefi 
for  its  detention. 

But  this  position,  that  the  acceptance  of  dower  amoanta  to  a  re- 
linquishment of  the  right  to  the  damages,  is  in  truth  founded  on  the 
accord  and  acceptance  of  satisfaction  of  the  party ;  and  not  on  the 
notion  that  damages  are  but  consequential  or  accessory,  and  as  such 
cannot  be  recovered  after  the  principal  has  been  yielded  up,  or  has 
ceased  to  exist.  For  if  such  was  the  rule,  then  it  should  apply  to  ail 
analogous  cases ;  and  wherever  the  principal  had  in  any  manner 
ceased  to  exist,  all  accessories  of  every  description  would  perish  with 
it.  It  is  true,  that  in  many  respects  a  due  regard  is  paid  to  the 
property,  out  of  which  the  demanded  rents  and  profits  were  derived; 
since  it  has  been  held  in  sevei'al  cases,  that  the  Court  cannot  decree 
an  account  for  rents  and  profits  without  having  any  regard  to  the 
recovery  of  the  possession,  or  give  mesne  profits  but  as  incident  to  a 
claim  of  possession,  which  is  either  admitted  or  adjudged  to  be  well 
founded ;  for  if  a  party  neglects  his  right  to  a  real  estate,  until  it  ia 
barred  or  extinguished,  he  shall  not  be  allowed  to  come  into  a  Court 
of  equity  to  recover  the  rents  and  profits  of  it.  1  Aik.523;  Pre. 
Chan.  252,  516. 

In  real  actions  no  damages  were  recoverable  by  the  common  law, 
because  the  question  of  title  was  first  to  be  decided,  and  until  that 
was  determined,  no  question  as  to  rents  and  profits  could  arise. 
This  disposition  to  keep  the  two  enquiries  separate,  has  in  fact  di- 
vested  the  action  of  ejectment  of  its  mixed  character,  and  reduced  it 
to  a  mere  suit  for  the  trial  of  the  possessory  title  to  real  estate,  and 
nothing  more.  But  after  the  lessor  of  the  plaintifi"  has,  by  that  suit^ 
established  his  title,  and  obtained  possession,  he  may  then  bring  a 
new  and  separate  action  for  the  mesne  profits,  or  *  that  which 
^'^  '  is,  in  truth,  but  consequential  or  accessory  to  that  he  had  pre- 
viously obtained.  Every  demand  of  rents  and  profits  by  a  suit  of 
any  kind,  necessarily  involves  a  question  as  to  the  legal  title  to  the 
estate,  the  rents  and  profits  of  which  are  demanded.  3ut  in  Eng- 
land, a  Court  of  equity  never  in  any  case  undertakes  to  determine  a 
mere  legal  title ;  and  therefore  if  the  legal  title  to  dower  is  denied, 
the  case  must  be  referred  to  a  Court  of  common  law,  to  be  tried  and 
determined  before  the  Court  of  Chancery  will  proceed.  Upon  these 
grounds  a  denial  of  the  widow's  legal  right  to  dower,  might  after  her 
death  present  an  obstacle  in  the  way  of  the  demand  of  rents  aud 
profits,  made  by  her  personal  representative,  which  a  Court  of  equity 
would  not  be  able  to  remove ;  because  a  Court  of  common  law  could 
not  try  the  validity  of  a  legal  title  which  had  become  extinct ;  and 
where  also,  according  to  its  own  principles,  there  could  be  no  object 
in  ascertaining  whether  or  not  it  had  ever  previously  existed,  sioce 
the  damages  which  the  deceased  owner  might  have  recovered,  had 
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she  lived  to  establish  her  right,  were  fonnded  on  a  wrong  which  died 
with  the  person. 

Bat  whatever  difficnlties  may  exist  in  relation  to  this  snbject  in 
England,  I  conceive  they  have  been  altogether  removed  by  the  prin- 
ciples that  have  been  established  in  Maryland. 

I  have  considered  it  as  well  settled,  that  this  Court  has  an  abso- 
lote  and  entirely  concurrent  jurisdiction  in  all  cases  of  dower  with 
the  Courts  of  common  law ;  and  consequently,  that  a  widow  comes 
into  this  Court  unembarrassed  by  any  question  that  may  arise  from 
the  denial  of  the  legality  of  her  title.    For  this  Conrt  having  obtained 
jarisdiction  of  the  case,  will  extend  its  power  to  every  branch  and 
bearing  of  the  subject ;  and  in  order  to  put  an  end  to  the  controversy, 
will  determine  every  question,  whether  as  to  legal  title  or  mesne 
profits  that  may  or  can  arise.    And  acting  with  such  unlimited 
power,  and  upon  the  principle  that  the  compensation  given  to  the 
widow  for  the  detention  *  of  her  dower,  is  not  to  be  consid-    ^  o  a 
ered  as  vindictive  damages,  the  right  to  recover  which  dies   ^'^^  ' 
with  the  person ;  but  as  a  portion  of  the  property,  the  right  to  which 
had  vested  in  her,  it  will  not  hesitate  to  enquire,  and  decide  after 
her  death,  whether  she  had  been  vested  with  such  a  legal  title  to 
dower  as  would  have  entitled  her  to  those  rents  and  profits  of  it, 
which,  after  her  death,  should  be  awarded  to  her  personal  represen- 
tative, who  comes  into  Court  to  demand  them. 

Bents  and  profits  of  real  estate  are  in  many  respects  analogous  to 
interest  on  money.  It  is  a  general  rule,  that  where  a  purchaser  has 
obtained  the  possession  of  real  estate  he  had  purchased,  and  receives 
the  rents  and  profits  of  it,  he  shall  pay  interest  on  the  purchase 
money.  The  receipt  of  the  one,  involving  a  duty  to  pay  the  other  ^ 
each  being  considered  as  the  product  of  the  respective  values  that 
had  been  exchanged.  3  AUc.  637 ;  12  Ves.  27 ;  1  F.  ij^  £.  501.  So 
3n  the  other  hand,  war,  any  public  calamity,  or  the  act  of  Qod,  may 
t>e  such  as  to  discharge  the  holder  of  the  land  from  his  accounta- 
t>i]ity  for  its  rent  and  profits.  Co.  Lit  249 ;  4  Co.  82.  And  also  such 
18  to  stop  the  accumulation  of  interest.  3  Call.  22 ;  2  Dall.  102,  133. 
Chey  are  both  accretions  and  additions  to  the  principal  subject,  the 
i^ht  to  which,  as  property,  vests  in  the  owner  of  the  principal  as 
hey  arise. 

If  a  debtor  pays  the  whole  amount  of  the  capital,  leaving  the  in- 
erest  only  due,  the  creditor  may  nevertheless  sue  for  and  recover 
he  interest  alone  in  an  action  brought  only  for  that  purpose.  2  Ves. 
V.  162 ;  ^  H.  dk  J.  337.  But  if  the  creditor  comes  to  a  settlement  of 
ccounts  with  his  debtor,  and  accepts  the  principal,  leaving  the 
rhole,  or  a  part  of  the  interest  unpaid,  he  cannot  recover  it ;  because 
y  bis  own  accord  and  accepted  satisfaction  it  has  been  relinquished. 
JTohns.  229 ;  5  Johns.  268.  The  position  is,  therefore,  correct,  that 
'  t^he  widow  accepts  an  assignment  of  her  dower  from  the  heir,  she 
sereby  loses  damages;  and  that  on  the  ground  of  her  own  accord^ 
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» 
1 9Q  ^^^  *  accepted  satisfaction,  and  not  merely  because  they  are 
*'*^  consequential  or  accessory;  and  hence,  if  the  widow  does  no 
act  which  can  be  construed  into  a  relinquishment  of  the  rents  and 
profits  of  her  dower,  I  cannot  conceive  why  her  personal  representa- 
tive should  not  be  allowed  to  recover  them  after  the  dower  estate 
had  by  her  death  fallen  into  the  inheritance. 

If  this  claim  was  fresh,  and  strong  on  the  ground  of  its  having 
grown  into  existence  during  a  short  continuance  of  a  recently  fallen 
dower  estate ;  or  if  the  delay  had  been  sufficiently  accounted  for,  I 
should  not  have  had  much  hesitation  in  pronouncing  a  judgment  in 
favorof  the  plaintiff,  upon  the  principles  I  have  explained,  notwith- 
standing the  novelty  of  its  character,  and  the  fact  of  there  being  no 
instance  to  be  found  in  the  English  books,  of  such  a  claim  ever  hav- 
ing been  made.  But  this  is  in  all  respects,  a  very  old,  and  a  very 
stale  claim.  It  would  seem,  that  although  dower  may  be  barred  by 
a  fine,  and  non-claim,  within  five  years  after  the  right  had  accrued, 
'2  Bae,  Abr.  381 ;  yet  the  Statute  of  Limitations  does  not  in  any  way 
apply  to  an  action  of  dower  at  law ;  6  Johns.  290.  And  it  is  also  said 
that  it  affords  no  bar  in  equity,  to  a  claim  for  the  arrears  of  dower, 
without  special  ground.  9  Ves.  222.  But  the  very  great  length  of 
time  during  which  this  claim  has  been  suffered  to  slumber,  cannot, 
nor  ought  not  to  be  overlooked. 

The  defendant,  and  those  under  whom  he  claims,  have  been  nearly 
forty  years  in  the  undisturbed  possession  of  this  real  estate.  The 
late  Mary's  right  to  dower  in  it,  if  she  ever  had  any,  accrued  by  the 
death  of  her  husband  more  than  twenty  years  before  her  death;  and 
it  was  not  until  four  years  after  her  death,  that  this  suit  was  insti- 
tuted for  the  rents  and  profits,  to  which  it  is  alleged  she  had  become 
entitled  during  her  widowhood ;  but  of  which,  or  of  her  dower,  it  does 
not  appear,  that  she  ever  made  any  demand ;  nor  is  this  great  delay 
accounted  for  in  any  manner  whatever.  Therefore,  on  this  ground 
alone,  of  the  very  great  lapse  of  time,  I  feel  myself  bound  to  reject 
this  claim.  •  2  Vern.  276;  Pre.  Cha.  518;  1  Atk.  494;  2  Atlc. 
13®  610;  3  Bro.  C.  0.  646;  4  lb.  268;  2  Ves.  Jr.  483;  4  JBaikl. 
464 ;  6  Wheat.  498. 

Decree,  that  the  bill  be  dismissed  with  costs. 

From  this  decree  the  complainants  appealed  to  the  Cou^t  of  Ap- 
peals. 

The  cause  was  argued  before  Eable,  Mabtin,  Stephen,  Abcheb, 

and  boBSEY,  JJ. 

Mayer^  for  the  api)ellant,  contended,  1.  That  the  rents  and  profits 
of  Mary  Steiger's  dower  portion  of  the  land,  are  recoverable,  although 
not  demanded  in  her  life-time,  and  although  her  dower  was  not 
assigned  to  her.  Wells  et  ux.  vs.  O^Bealj  2  O.  dt  J.  468;  Mundyvs. 
Mundy,  2  Ves.  Jr.  122 ;  Mundy  vs.  Mundy,  4  Bro.  C.  C.  294.  The  re- 
covery of  the  rents  and  profits  in  equity,  is  not  merely  incidental  to 
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the  recovery  of  dower  at  law ;  they  are  decreed  upon  the  grooiid, 

that  the  tenant  in  possession  is  a  trustee  for  the  widow.    If  in  cases 

of  this  sort,  there  has  been  an  anreasonable  delay,  a  Court  of  equity 

will  refuse  interest,  and  sometimes  costs;  but  if  the  defendaiit  does 

not  allege  payment,  and  the  loss  from  lapse  of  time  of  the  evidence 

o[  the  payment,  the  principal  will  be  decreed,  and  this  without  a 

previous  demand  of  dower  on  the  part  of  the  widow.     Oeast  vs.  Bar 

her,  2  J5ro.  C.  C.  61 ;  Duke  of  Leeds  vs.  Corporation  of  New  Randor^ 

ift.519;  Curtis  \8.  Curtis,  lb.  620;  lb.  631;  Burridge  vs.  Bradyl.l 

P.  Wms.  127;  1  Roper's  Husband  and  Wife,  447,  8,  9;  1  Fonb.  JSq.  22, 

39 ;  Mundy  vs.  Mundy,  2  Ves.  Jr.  122 ;  Coop.  PI.  136 ;  3  Atk.  24 ;  lb. 

130 ;  Hayer  vs.  Thurber,  4  Johns.  Ch.  604 ;  Swaine  vs.  Ferine^  5  lb. 

482. 

2.  The  objection  of  length  of  time,  to  raise  a  presumption  of  pay- 
ment is  not  taken  in  the  answer;  but  if  taken,  it  is  rendered  nuga- 
tory, by  the  residue  of  the  answer,  which  admits,  among  other 
things,  that  no  payment  has  ever  been  •  made;  and  finally, 
that  no  one  having  been  liable  for  these  rents  and  profits,  ex-  ^^^ 
cept  the  defendant,  and  he  suggesting  no  difficulties  in  the  way  of 
accounting,  occasioned  by  the  lapse  of  time,  the  objection  is  not  in 
this  cafie  open  to  him.  Edsell  vs.  Buchanan,  2  Yes.  Jr.  83;  Stack- 
house  vs.  Barnston,  10  Ves.  Jr.  465.  3.  Limitations  do  not  run 
Sigainst  a  claim  for  dower.  Ainslie  vs.  Medlycott,  9  Ves.  22 ;  Foster  vs. 
Wood,  6  Johns.  C.  Rep.  290  -,  3  H.  dk  McH.  38.  4.  The  rents  and  pro- 
its  are  to  be  accounted  for,  from  the  death  of  the  husband. 

T.  P.  Scott,  for  the  appellee.  The  cases  cited  on  the  other  side, 
rere  cases  in  which  the  husband  died  seized  of  the  property,  which 
irenmstance  does  not  exist  here.  But  if  it  were  so,  still,  as  no  claim 
(>r  dower  was  made  by  the  widow  in  her  life-time,  her  personal  repre- 
entative  is  not  entitled  to  the  rents  and  profits.  The  object  of  the 
iw,  in  allowing  dower  to  the  widow,  was  that  she  should  have  a  sup- 
ort  daring  her  life-time.  1  Thos.  Co.  Lit.  527,  569;  4  Ke7it  Com.  35. 
jid  consequently,  a  claim  on  her  part,  during  her  life  is  necessary. 
^orion  vs.  Frecker,  1  Atk.  525. 

Prior  to  the  Statute  of  Morton,  neither  damages  could  be  recovered 
J  law,  nor  rents  and  profits  in  equity  on  account  of  dower.  1  Coke 
it  586.  And  as  by  that  statute,  damages  at  law  could  only  be  re- 
ivered  where  the  husband  died  seized,  so  the  corresponding  remedy 
Chancery,  for  the  rents  and  profits  is  gone,  if  the  same  circum- 
ance  does  not  exist.  Mundy  vs.  Mundy,  4  Bro.  Ch.  C.  295 ;  4  KenVs 
jtn.  03,  64  ;  Swaine  vs.  Ferine,  5  Johns.  Ch.  482. 
2.  li",  however,  the  present  bill  had  been  filed  by  the  widow  herself, 
III  iu  consequence  of  the  great  lapse  of  time,  the  Gouit  would  dis- 
ss it-  Deloraine  vs.  Browne,  3  Bro.  Ch.  R.  645 ;  Hircey  vs.  Bin- 
sody^  4  lb.  268 ;  Pickering  vs.  Lord  Stamford,  2  Ves.  Jr.  583 ;  Under- 
^d  vs.  Lord  Courtown,  2  Sch.  and  Lef.  71. 

6  5  a.  &  J. 
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-  ^^  •  It  is  said,  the  answer  does  not  properly  take  the  defence 
to 4  qj-  lapse  of  time.  It  does  do  so,  at  least  in  substance,  and  as 
the  plaintiff  has  not  demurred,  he  cannot  avail  himself  of  any  mere 
formal  objection. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  This  is  a  bill  filed 
by  the  administrator  of  Ann  Steiger,  to  recover  the  rents  and  profits 
of  land,  in  which,  in  her  life-time,  she  had  a  claim  of  dower. 

The  husband  during  the  marriage  anterior  to  the  year  1789,  was 
seized  of  the  lands,  out  of  which  the  rents  and  profits  are  claimed, 
and  the  same  in  that  year  were  sold  at  sheriff's  sale  to  the  ancestor 
of  the  respondent,  who,  together  with  the  respondent,  have  been 
ever  since  in  possession  of  the  lands.  The  husband  of  the  complain- 
ant's intestate  died  in  1802,  and  she  herself  died  in  1823,  without 
ever  having  demanded,  claimed,  or  sued  for  her  dower.  The  preseut 
claim  was  presented  in  Chancery  by  the  administrator  on  the  21st  of 
September,  1827. 

Thus  it  appears  that  the  respondent  has  been  in  possession,  undis- 
turbed by  any  claim  of  dower,  for  a  period  of  twenty-one  years,  and 
that  the  bill  was  filed  by  the  administrator,  after  the  lapse  of  four 
years,  from  the  death  of  the  widow,  and  that  no  claim  for  rents  and 
profits  has  been  made  during  a  period  of  twenty-five  years. 

Lapse  of  time  may  operate  as  a  bar,  to  a  decree  to  account.  In 
equity,  laches  and  neglect  are  discountenanced.  Stale  demands, 
without  any  effort  to  enforce  them,  and  after  a  long  acquiescence, 
cannot  meet  the  aid  of  a  tribunal  which  only  lends  its  power  to  rea- 
sonable diligence.  After  the  lapse  of  twenty -five  years  from  the  in- 
ception of  title,  a  delay,  entirely  unexplained,  and  without  any  claim 
whatever,  in  the  intermediate  time  being  made,  it  would  seem  to  be 
against  public  policy  and  convenience  to  allow  the  commencement  of 
a  controversy  for  rents  and  profits. 

Be  this  however  as  it  may,  there  exist  other  grounds  •  which 
loo   jjj  our  judgment,  are  entirely  decisive  of  this  controversy. 

Here  the  lands  have  been  aliened  in  the  husband's  life-time,  and 
here  is  the  occurrence  of  the  widow's  death,  without  any  recovery  or 
suit,  demand  or  claim  therefor  in  her  life-time,  and  without  the  aver- 
ment or  proof  of  the  existence  of  any  circumstance  calculated  to  pre- 
vent the  one  or  the  other. 

The  authorities  have  been  carefully  examined,  to  ascertain  whether 
such  a  case  had  before  occurred  for  adjudication.  But  the  most 
diligent  search  has  not  enabled  either  the  Court  or  the  counsel  to 
ascertain  any  claim  of  a  similar  character. 

At  law,  the  widow  could  not  recover  damages  against  the  alienee 
of  the  husband  from  his  death,  but  onl}*  from  the  demand  and  re- 
fusal. The  feoffee  was  not  considered  in  default  until  on  application 
he  refused  and  neglected  to  assign  to  the  widow  her  rights,  and  it 
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was  supposed  that  being  in  possession,  he  had  good  authority  as 
against  her,  to  take  the  profits,  until  he  required  her  dower. 

The  same  rule  must  prevail  in  equity  under  the  same  circum- 
stances. The  widow  who  is  in  pursuit  of  a  legal  claim,  and  is  desirous 
of  claiming  from  the  alienee  rents  and  profits  anterior  to  the  demand, 
shonid  show  to  the  Court  some  equitable  circumstances.  No  misrep- 
resentation, fraud  or  concealment,  whereby  she  was  prevented  from 
preferring  her  claim,  has  been  pretended  to  exist;  nor  is  it  intimated 
that  there  existed  any  legal  impediments  iu  her  way,  so  that  a 
demand  on  her  part  might  have  been  rendered  fruitless. 

And  to  show  a  total  absence  of  all  ground  for  enabling  a  Court  of 
equity  to  look  upon  the  alienee  in  the  light  of  a  trustee,  and  in  that 
capacity  accountable  for  the  rents  and  profits,  we  have  no  evidence 
that  the  respondent  ever  knew,  that  any  incumbrance  of  dower  hung 
over  the  estate.  For  any  thing  which  appears  to  us,  even  the  -  ^^ 
*  existence  of  the  widow,  or  of  any  rights  she  ever  had,  were  ^••^ 
unknown.  Were  she  then  living,  and  claiming  dower  and  rents  and 
profits,  under  such  circumstances  these  could  not  be  claimed  anterior 
k)  the  filing  of  the  bill. 

In  this  case,  however,  during  her  life-time,  no  claim  to  dower  is 
«t  np  in  any  manner.  And  the  bill  is  filed  against  the  respondent 
)y  her  administrator.  Her  claim  to  the  rents  and  profits  bearing 
late  only  from  the  demand  under  the  circumstances  of  this  case, 
nd  there  having  been  no  demand,  it  follows  that  her  claim  to  rents 
nd  profits  is  gone.  We  are  not  aware  of  any  case,  which  has  gone 
irther  than  to  entertain  a  bill  for  rents  and  profits,  where  the 
idow  dies  pending  her  bill  for  dower.  In  such  case,  they  have 
een  allowed  her  representative  iu  equity,  with  this  exception,  where 
le  legal  estate  out  of  which  the  profits  are  to  spring  is  gone,  the 
aim  to  such  profits  falls  with  it,  unless  they  should  probably  be 
aintained  by  showing  the  existence  of  some  of  the  circumstances 
)ove  adverted  to,  none  of  which  we  have  seen  exist  here. 

Decree  affirmed  with  costs. 


OWINGS  &  PlET,   use  of  OWINGS  V8,  HENDERSON  P.  LO"W. 

June,  1833. 

an  action  for  goods  sold  and  delivered,  a  clerk  of  the  plaintiff  may  give 
evidence  of  the  delivery  of  goods,  by  referring  to  entries  in  the  plain- 
tifi^ 'B  books  made  by  such  clerk,  testifying  to  his  belief  of  their  truth  at 
the  time  of  making  them,  and  proving  generally  the  dealings  of  the 
defendant  with  the  plaintiff  for  such  articles  as  those  charged  by  the 
clerk;  but  he  cannot  establish  such  a  delivery,  by  reference  to  entries 
made  by  the  plaintiff  or  other  clerks,  of  which  he  has  no  knowledge 
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other  than  that  arising  from  the  course  of  business  of  the  plaintiff's 
store,  (a) 

There  is  no  usage  in  this  State  which  makes  the  books  of  accounts  of  a  store- 
keeper, eyidence  per  «e,  upon  proof  that  he  is  a  man  of  integrity,  [b] 

Pending  an  action  brought  by  O.  and  P.  as  partners,  for  certain  hardware 
sold  and  delivered,  the  partnership  was  dissolved,  and  the  interest  of  P. 
in  the  effects  of  the  firm  assigned  to  O.  for  value.  The  suit  was  then 
I  Q  »  *  entered  for  his  use.  At  the  trial  the  defendant  proved  that  dur- 
■'■•''*  ing  the  partnership  one  of  the  plaintiffs  informed  the  witness, 
that  they  had  an  interjBSt  of  three-fourths  in  certain  houses  building  on 
F.  street  by  the  defendant,  and  that  the  defendant  was  to  take  hardware 
for  that  interest.  The  defendant  then  proposed  to  prove,  that  in  a  con- 
versation after  the  dissolution,  P.  informed  the  witness,  that  the  plain- 
tiffs had  taken  an  interest  of  three-fourths  of  a  house  in  the  houses 
aforesaid,  and  the  plaintiffs  were  to  give  defendant  the  hardware  for 
which  this  suit  was  brought,  for  such  interest.  The  County  Court  ad- 
mitted the  evidence,  but  this  Court  upon  appeal,  decided  it  to  be  incom- 
petent. 

Declarations  of  a  partner,  made  after  dissolution,  cannot  per  se^  establish  a 
contract  against  his  co-partner,  (c) 

The  declarations  of  an  agent,  in  relation  to  his  agency,  made  subsequent  to 
its  execution,  when  his  authority  was  functus  officio^  are  not  evidence 
against  his  principal. 

Courts  of  common  law  have,  to  a  limited  extent,  for  the  purposes  of  justice, 
recognized  the  interests  of  the  assignees  of  legal  choses  in  action :  and 
by  a  summary  equitable  jurisdiction,  exerted  on  motion,  they  will  pro- 
tect those  assignees  against  such  acts  or  admissions  of  their  assignors, 
as  would  operate  in  fraud  of  their  rights.  This  protection  is  afforded, 
whether  the  defence  arises  upon  plea,  or  appears  upon  evidence  under 
the  general  issue,  (d) 

Where  O.  and  P.  were  partners  in  trade,  and  upon  the  dissolution,  P.  assigned 
for  value,  all  his  interest  in  the  partnership  effects  to  O.  a  Court  of  law 


(a)  Entries  made  by  a  clerk  in  the  regular  course  of  business,  he  having 
at  the  time  no  interest  in  stating  an  untruth,  are  admissible  in  evidence 
after  his  death.  Clark  vs.  Magruder,  2  H.  &  J.  66;  King  vs.  Maddox^  7  H.  & 
J.  840. 

(b)  Cited  in  Romer  vs.  Jaecksch^  39  Md.  589,  where  it  was  held  that  entries 
made  in  the  course  of  business  by  a  deceased  partner  are  not  competent  evi- 
dence in  a  suit  by  the  surviving  partner  against  a  debtor  of  the  firm,  and  that 
this  rule  of  law  was  not  altered  by  the  Evidence  Act  of  1864.  The  entries 
made  by  a  deceased  partner  stand  on  the  footing  of  declarations  made  by  a 
party  in  his  own  favor  and  are  inadmissible  for  that  reason.    Ibid. 

(c)  See  Ellicott  vs.  Nichols,  7  Gill,  85;  Newman  vs.  McComas,  43  Md.  82: 
Bdl  vs.  Morrison,  1  Peters,  373. 

(d)  Recognized  in  Crawford  vs.  Brooke,  4  Gill,  221;  Shritier  vs.  Lambom, 
12  Md.  175;  Oroshon  vs.  Thomas^  20  Md.  247.  But  this  doctrine  is  not  appli- 
cable to  a  case  when  the  assignment  was  not  made  bona  fide.  Crawford  vs. 
Brooke.  The  rights  of  the  person  beneficially  entitled  will  be  protected,  but 
they  must  be  brought  to  the  consideration  of  the  Court  in  some  regular 
form,  so  that  they  can  be  put  in  issue  and  passed  upon  by  the  Court  or 
jury.  Shrmer  vs.  Lambom.  See  Green  vs.  Johnson,  3  G.  &  J.  239;  State  vs. 
Dorsey,  3  G.  &  J.  48,  note. 
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will  not  permit  P.  by  his  mere  declaration  made  after  such  assignment 
to  defeat  an  action  brought  in  their  joint  names,  (e) 
The  plaintiff  upon  the  record  at  common  law,  cannot,  unless  he  voluntarily 
waive  his  privilege,  be  compelled  to  give  testimony  for  the  defendant. 

Appeal  from  Baltimore  County  Court.  Action  for  assampsit  for 
goods  sold  and  delivered  brought  by  Owings  (k  Piet  vs.  Low. 

This  case  was  decided  by  the  Court  of  Appeals  at  June  Term,  1826, 
7  H.dt  J.  124,  reversing  the  judgment  of  the  County  Court  in  favor 
of  the  defendant,  upon  the  appeal  of  the  plain  tiif!«,  the  present  appel- 
iaats,  and  sending  the  case  back  with  ^procedendo, 

I.  Upon  the  second  trial  the  plaintiffs  offered  to  give  in  evidence 
by  one  Alexander  Manro,  a  competent  witness,  that  during  the 
jears  1818,  and  a  part  of  3  819,  he  and  one  •  John  Dukehart,  Jr., 
irere  clerks  in  the  employ  of  the  plaintiffs,  who  carried  on  the  ^••^ 
hardware  business  in  the  City  of  Baltimore.  That  during  that  time 
v<irions  articles  of  hardware  were  sold  and  delivered  to  defendant. 
That  sometimes  the  things  were  delivered  by  witness  to  defendant, 
or  his  order;  sometimes  by  plaintiffs,  or  one  of  them ;  and  sometimes 
by  said  Dukehart.  That  the  charges  for  the  same  on  the  day-book  of 
plaintiffs,  now  produced,  were  at  times  made  by  witness,  or  by  one 
9r  the  other  of  said  persons.  That  all  the  things  charged  by  him- 
self he  knows  were  delivered  as  charged,  because  he  never  made 
mch  charges  without  delivery.  And  that  it  was  the  constant  usage 
)f  the  said  plaintiffs,  and  Dukehart,  never  to  make  entries  in  the 
)ook  without  a  like  delivery.  That  witness,  during  the  whole  of  the 
)eriod  of  the  said  charges,  was  constantly  in  said  store  of  plaintiffs 
xcept  when  he  was  at  his  meals,  and  at  night,  after  the  hours  of 
msiness;  and  occiisionally  out  of  the  store  upon  other  business, 
rhich  was  but  seldom.  That  he  knows  that  in  some  cases  some  of 
aid  charges  were  made  by  one  of  the  plaintiffs,  when  he,  witness, 
as  attending  to  the  delivery  of  the  articles.  That  when  this  was  the 
^i^e,  the  witness  called  to  the  said  plaintiff,  a  list  of  the  items  deliv- 
red,  when  be,  plaintiff  was  at  the  desk,  and  with  the  said  book  before 
im  ;  but  he  is  not  able  to  particularize  the  said  charges,  nor  does 
e  know  that  in  such  instances  he  examined,  after  said  charges  were 
side,  to  see  if  they  were  correct,  nor  can  he  now  tell  whether  they 
•e  correct.  In  some  cases,  however,  of  that  sort,  there  are  charges 
witness'  hand-writing  on  the  same  day,  and  immediately  preced- 
^  or  following  said  charges  by  plaintiffs,  or  Dukehart,  and  he 
links  it  is  probable  he  may  have  seen  said  charges.  He  is  sure  he 
M'er  did  see  any  instance  of  any  such  charges  being  made  when  the 
K>ds  were  not  delivered,  nor  does  he  know  whether  or  not  such 
ar^es,  or  any  charges  except  those  in  his  hand-writing,  were  cor- 
C5tly  or  incorrectly  made ;  nor  has  he  any  recollection  of  the  delivery 


e)  Approved  in  Reese  vs.  Reese,  41  Md.  558,  and  Kerby  vs.  Kerby^  57  Md. 
L,      See  Thomas  vs.  Denning,  3  H.  &  J.  198,  note. 
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1  Qiy  ^^  ^^y  particular  article  so  •  charged,  except  bis  belief  arising 
*•*  •  from  the  facts  before  stated,  and  because  he  knows  the  said 
plaintiffs  to  have  been  correct  and  honest  men,  who  would  not  make 
false  charges  in  their  books.  Whereupon  the  plaintiffs  by  their 
counsel  offered  to  give  said  evidence  of  said  witness,  and  all  of  said 
charges  against  defendant,  from  said  day-book,  as  well  those  in  the 
hand-writing  of  witness,  as  those  in  the  hand-writing  of  plaintiff,  or 
Dukehart,  for  the  purpose  of  charging  the  defendant  in  this  action, 
with  the  vahie  of  all  the  said  articles  charged  in  said  book,  during 
said  period  to  the  defendant.  To  the  admissibility  of  which  evi- 
dence,  (except  the  evidence  of  the  entries  actually  made  by  the  wit- 
nesses, and  as  to  the  goods  and  amounts,  and  particulars  comprised 
in  such  entries,)  the  defendant  objected;  which  objection  the  Court, 
[Abcheb,  G.  J.]  sustained.    The  plaintiffs  excepted. 

The  plaintiffs  then  gave  in  evidence  by  the  said  John  Dakehart, 
Junior,  in  the  plaintiffs'  first  exception  mentioned,  that  he  was  a 
clerk  in  the  employ  of  the  plaintiffs,  from  October,  1818,  to  the  ter- 
mination of  the  partnership  of  the  said  plaintiffs,  as  hereinafter 
given  in  evidence  by  them.  That  during  that  time,  he  knows  that 
at  various  periods,  sundry  articles  of  hardware  of  the  said  plaintiffs 
were  delivered  either  to  defendant,  or  to  his  order,  and  charged  to 
defendant's  account  by  his  defendant's  direction.  That  sometime  in 
the  month  of  April,  in  the  year  1819,  the  plaintiffs  stopped  deUver- 
ing  any  more  hardware  to  defendant,  when  defendant  called  upon 
plaintiffs  to  know  the  cause,  when  he  was  told  by  them,  that  they 
could  not  deliver  any  more  to  him,  unless  he  would  pay  or  settle  for 
the  amount  then  delivered,  and  he  then  told  plaintiffs,  (and  offered 
to  do  so,)  that  he  would  give  his  note  for  $1,000,  endorsed  by  one 
John  Walsh,  and  Walsh's  note  for  $1,000,  endorsed  by  defendant ; 
the  amount  delivered  of  said  hardware  up  to  this  time,  being  esti- 
mated or  supposed  to  be  $2,000.  That  plaintiffs  agreed  to  do  this, 
and  the  notes  were  then  drawn,  and  for  a  few  days,  some  other  small 
amount  of  hardware  was  •delivered  to  defendant,  or  his 
***^  order,  when  defendant  informed  plaintiffs,  that  he  could  not 
comply  with  his  agreement  to  give  said  notes,  because  said  Walsh 
refused  to  execute  them.  The  plaintiffs  then  stopped  delivering  any 
more  hardware  to  defendant.  The  plaintiffs  further  gave  in  evidence 
the  following  paper,  for  the  purpose  of  proving  a  dissolution  of  said 
partnership  of  plaintiffs,  and  the  assignment  of  all  Piet's  interest  in 
the  property  of,  and  debts  due  said  firm,  to  James  Owings,  one  of 
the  plaintiffs,  and  which  said  paper  is  admitted  to  be  in  the  hand- 
writing of  John  Piet,  the  other  plaintiff. 

"  Baltimore,  June  Sth,  1820.  Received  of  James  Owings,  nine 
hundred  and  twenty-two  dollars  and  fifty-five  cents,  in  full  payment 
of  all  my  part  of  the  goods,  notes  and  accounts  of  the  firm  of  Owings 
and  Piet,  which  I  had  on  concern,  which  was  this  day  dissolved  by 
mutual  consent.    John  Piet.    Witness,  John  Dukehart,  Jr." 
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And  the  defendant  thereupon  offered  in  evidence,  by  Ignatius 
Boarman,  that  in  the  latter  part  of  the  year  1818,  the  witness  went 
with  a  certain  John  Walsh,  to  the  store  of  the  plaintiffs,  in  order  to 
obtain  hardware  for  certain  houses  in  Franklin  Street,  in  the  City  of 
Baltimore.     That  Walsh  told  the  plaintiffs  to  furnish  the  said  hard- 
ware on  account  of  said  houses.    That  Piet,  one  of  the  plaintiffs,  pro- 
ceeded to  charge  the  said  hardware  to  the  witness,  against  which 
the  witness  objected,  and  that  said  Piet  then  told  the  witness,  that 
the  plaintiffs,  in  the  first  instance,  charged  the  hardware  got  for  said 
houses,  against  the  persons  who  got  the  same,  and  meant  when  all 
the  houses  were  finished,  to  turn  it  over  against  the  houses,  on  ac- 
<M)ant  of  their  interest  in  the  said  houses.    That  witness  was  told  by 
the  plaintiffs  in  conversation,  during  the  copartnership,  that  they 
had  an  interest  of  three-fourths  in  the  said  houses  in  Franklin  Street, 
building  by  Low,  and  that  Low  was  to  take  hardware  for  that  inte- 
rest.   That  witness  was  asked  by  the  plaintiff  Owings,  what  witness 
thought  of  his  bargain,  to  take  the  said  interest  for  hardware,  when 
witness  *  told  him  he  thought  it  was  worth  nothing.    The  de-   ^  ^ 
fendant  further  then  offered  to  prove  by  said  Boarman,  that   ^^^ 
alter  the  dissolution  of  the  partnership  of   said  plaintiffs,   that 
plaintiff,  Piet,  again  informed  witness,  that  the  plaintiffs  had  taken 
an  interest  of  three-fourths  of  a  house,  in  the  houses  aforesaid,  in 
Franklin  Street,  and  that  the  plaintiffs  were  to  give  said  Low  hard- 
ware, for  which  this  suit  was  brought  for  the  said  interest.    The 
plaintiffs  gave  in  evidence,  that  before  said  witness  was  called,  the 
suit  had  been  entered  for  said  Owings'  use,  but  that  it  was  entered  on 
the  day  when  he  was  called,  and  that  such  use  was  so  entered  by  the 
order  of  plaintiff's  counsel;  to  the  admissibility  of  which  said  Latter 
declaration,  as  made  by  said  Piet,  after  said  dissolution  and  assign- 
ment of  said  partnership  of  plaintiffs,  as  said  dissolution  and  assign- 
ment are  proved  by  the  plaintiffs,  they  objected;  but  the  Court, 
[Abghbb,  0.  J.]  overruled  the  objection,  and  permitted  the  same  to 
be  £^ven  in  evidence  to  the  jury. 

The  plaintiffs  excepted,  and  the  verdict  and  judgment  being 
agskiuBt  them,  they  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Maktin, 
Stephen,  and  Doksey,  JJ. 

GHlly  for  the  appellants,  contended,  upon  the  first  exception,  that 
the  evidence  of  Manroe,  proposed  to  be  given,  and  rejected,  was  ad- 
missible under  the  circumstances,  as  part  of  the  res  gestce.  That  the 
book  mentioned  in  said  proposed  evidence,  was  admissible  upon  the 
same  principle ;  that  the  entries  therein,  being  made  in  the  ordinary 
course  of  business,  were  admissible  as  confirmatory  evidence,  and 
necessary  for  that  purpose.  Gckse  vs.  Potter^  8  Johns,  211 ;  Vosburgh 
vs.  Thayer^  12  lb.  461. 
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2.  That  after  the  dissolution  of  the  partnership,  and  the  assign- 
ment  by  Piet  of  his  interest  therein  to  Owings,  and  after  the  bring- 
ing of  the  sait,  Piet  could  do  no  act  to  discharge  such  suit,  and  there- 
^  fore  his  declarations  made  *  subsequently  were  not  evidence. 
14:11  jpr^df  vg.  Uvertsan,  20  Johns.  142;  Baker  vs.  Stackpole^  9 
Cotcen^  433. 

3.  That  as  Piet  had  no  interest  in  the  suit,  being  only  a  nominal 
party,  he  was  a  competent  witness  for  the  defendant,  and  his  de- 
clarations consequently  could  not  be  given  in  evidence.  Thomas  vs. 
Denning,  3  5.  d&  J.  242. 

Moale  and  Ma/yer,  for  the  appellee.  1.  The  usage  which  prevails 
in  ]S"ew  York,  in  regard  to  the  admissibility  of  entries  made  by  the 
parties  themselves  in  their  books,  does  not  obtain  in  this  St-ate,  and 
consequently  the  cases  referred  to  on  the  other  side,  can  have  no 
bearing  upon  the  judgment  of  this  Court. 

The  Acts  of  1729,  ch.  20,  and  1795,  ch.  46,  are  conclusive  to  show 
the  absence  of  any  such  usage.  ]S'or  can  the  plaintiffs  avail  them- 
selves of  the  doctrine  of  res  gestae,  that  being  only  applicable,  when 
the  thing  in  relation  to  which  it  is  asserted,  is  proved  to  be  done. 
But  here,  the  very  question  is,  were  the  articles  charged,  sold,  and 
delivered,  and  nntil  that  is  proved,  no  foundation  is  laid  for  the  ap- 
plication of  the  res  gestce.  Dighy  vs.  Stedman,  1  Esp.  CcLses,  328 ; 
Price  vs.  Earl  of  Torrington,  1  Salk.  285 ;  Pitman  vs.  Maddox,  2  lb, 
690;  1  Phillips^  Ev.  195,  note  (a;)  Calvert  vs.  Archbishop  of  Canter- 
bury, 2  Esp,  646 ;  1  Stark.  Ev.  72 ;  Pritt  vs.  Fairclough,  3  Camp.  305 ; 
Harrison  vs.  Blades,  lb.  457. 

2.  The  declarations  of  Piet  were  evidence  against  the  plaintiffs. 
Every  thing  which  occurs  during  the  partnership,  in  relation  to  the 
business  of  the  concern,  is  evidence  against  the  partners ;  and  the 
admissions  of  either  of  them,  though  made  after  the  dissolution,  are 
admissible  in  behalf  of  third  persons,  to  defeat  a  partnership  demand. 
Wood  vs.  Braddick,  1  Taunt  104 ;  1  Saund.  P,  and  Ev,  62 ;  Lucas  vs. 
De  La  Cour,  1  Maule  <6  Selw.  254;  Van  Reimsdyk  vs.  Kane,  1  Oalli- 
son,  631. 

•  The  object  of  the  proof  was  not  to  charge  the  partners, 
*^*  but  to  show  the  nature  of  a  contract  made  during  its  continu- 
ance.     Ward  vs.  Rotcell,  5  H.  dt  J.  60. 

It  was  not  competent  to  the  defendant,  to  examine  Piet  as  a  wit- 
ness ;  at  least  he  could  not  do  so,  without  releasing  him  from  his  re- 
sponsibility for  costs,  which  he  was  under  no  obligation  to  do. 

The  declarations  of  the  plaintiffs  on  the  record,  are  always  admis- 
sible to  defeat  the  action,  though  he  is  a  mere  trustee.  Lovelace  vs. 
Curry,  7  Tertn  Rep.  633 ;  Lucas  et  aL  vs.  De  La  Cour,  1  Maule  and 
Selw.  249. 

But  at  all  events  the  declarations  of  Piet,  are  evidence  against 
himself;  and  the  action  being  a  joint  one,  for  the  recovery  of  a  joint 
debt,  the  plaintiffs  must  fail,  if  the  evidence  shows  that  one  of  them 
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has  no  claim.  The  plaintiffs  declare  for  a  joint  claim,  and  cannot  be 
permitted  to  recover  for  a  separate  one. 

It  does  not  appear  that  the  defendant  had  notice  of  the  assign- 
ment to  Owings,  nntil  the  paper  was  prodnced  at  the  trial,  which 
distingnished  it  from  the  case  in  New  York. 

The  consent  of  Piet  alone  would  not  have  made  him  a  witness. 
Owings'  consent  ranst  also  have  been  obtained.  Ih'ear  vs.  EvarUon^ 
2  Johns.  142.  Bat  if  his  single  consent  wonld  have  been  sufficient, 
still,  as  he  could  not  be  forced  to  testify,  his  declarations  could  be 
proved.  The  City  Bank,  Baltimore  vs.  Bateman,  1  H.  6b  J,  108; 
Wood  vs.  BraddiclCj  1  Taunt.  104. 

Johnson^  in  reply. 

« 

•  DOBSEY,  J.  delivered  the  opinion  of  the  Court.    From    --^o 
the  opinion  of  the  County  Court  in  the  first  bill  of  excep-   ^^^^ 
tions,  we  do  not  feel  ourselves  at  liberty  to  dissent.    The  testi- 
mony was  given  by  the  witness,  except  as  it  relates  to  his  own  entries 
in  the  day-book,  was  of  a  character  so  vague  and  indefinite,  that 
npon  no  sound  principles  of  reasoning  or  inference,  could  the  jury 
have  made  it  the  basis  for  a  verdict  for  the  plaintiffs.    The  Court 
therefore  were  right  in  instructing  them,  of  its  legal  insufficiency  for 
the  purpose  of  which  it  was  offered.    To  establish  the  entries  made 
by  Dukehart,  it  has  not,  even  in  the  argument  been  pretended,  that 
it  was  available.    To  sustain  those  made  by  the  plaintiff,  it  was  so 
destitute  of  every  thing  like  precision  or  certainty  to  any  intent,  that 
the  Court  acted  wisely  in  withdrawing  it  from  the  consideration  of 
the  jury. 

The  cases  referred  to  from  New  York,  in  which,  by  a  local  usage, 
the  books  of  accounts  kept  by  creditors  themselves,  who  are  proved 
to  have  been  of  fair  character,  and  correct  in  their  dealings,  are  suf- 
ficient evidence  before  a  jury  to  establish  such  accounts,  it  cannot  be 
necessary  to  •  remark  are  of  no  authority  in  this  State,  where  --  ^  ^ 
such  an  usage  not  only  never  existed,  but  is  at  war  with  all  ^^^ 
the  Acts  of  our  Legislature,  in  relation  to  proving  accounts,  and  the 
uniform  decisions  of  our  Courts  of  justice  upon  the  subject. 

In  permitting  the  testimony  objected  to,  in  the  second  bill  of  ex- 
ceptions, to  go  to  the  jury,  we  think  the  County  Court  erred.  The 
leclarations  of  Piet  were  made  after  the  dissolution  of  the  partner- 
ship; and  consequently  after  all  power  had  been  withdrawn  from 
liin,  either  by  word  or  deed,  to  create  any  new  contract  obligatory 
iponOwings,  his  former  partner.  The  incompetency  of  partners  to 
>iud  each  other  after  dissolution,  applies  as  well  to  cases  in  which 
hey  sue  in  the  character  of  plaintiffs,  as  to  those  in  which  they  stand 
n  the  attitude  of  defendants.  Did  the  declaratioiis  of  Piet  assert  the 
tvidence  of  a  partnership  contract,  of  which,  no  other  evidence  had 
>eeii  previously  offered,  presents  itself  to  our  enquiry  f  Of  this  there 
an  be  no  doubt.    The  only  proof  before  produced  to  defeat  the  plain- 
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tiff's  claim  was,  that  the  hardware  charged  in  their  account  was  not 
to  be  paid  for  by  Low,  but  furnished  by  the  plaintiffs  under  a  special 
contract,  which  secured  to  them,  as  its  equiviUent,  an  interest  of 
three-fourths  in  the  houses  to  be  built  upon  Franklin  street.  Instead 
of  relying  on  this  agreement,  the  defendant  offers  the  declarations  of 
Piet  made  after  the  dissolution  of  partnership,  to  prove  a  new  and 
entirely  different  contract,  by  which  the  plaintiffs  are  said  to  have 
*'  taken  an  interest  oi'  three-fourths  of  a  house  in  the  houses  aforesaid 
on  Franklin  street,  and  that  the  plaintiffs  were  to  give  said  Low  hard- 
ware, for  which  this  suit  was  bmught  for  the  said  interest."  To  sup- 
port the  opinion  of  the  County  Court,  the  case  of  Wood  and  others, 
assignees  of  Hussey  and  others  vs.  BraddicJc^  1  Taunt.  104,  has  been 
referred  to,  and  that  case,  it  must  be  admitted,  does  go  the  whole 
length  of  the  decision  made  by  the  County  Court. 

But  to  the  principle  there  established,  we  never  can  assent.  The 
-m^M  question  was,  whether  certain  merchandise  had*  been  con- 
'-^^  signed  to  Cox  and  Braddick,  or  to  Cox  alone,  and  without  any 
other  proof  than  a  letter  from  Cox  written  four  years  after  the  disso- 
lution of  the  partnership ;  it  was  held,  that  the  consignment  was 
made  to  the  firm,  and  not  to  Cox.  With  as  much  propriety  might  it 
be  insisted,  that  the  declarations  of  an  agent  in  relation  to  his  agency, 
made  long  subsequent  to  the  execution  thereof,  when  his  authority 
wasfunotiis  offlcio,  were  evidence  against  his  principal.  If  the  letter 
of  Cox  had  been  the  statement  of  some  fact,  in  relation  to  a  contract, 
into  which  it  had  been  proved  by  other  testimony,  that  be  and  his 
partner  had  entered ;  as  for  example,  that  a  certain  balance  waw  still 
due,  or  that  the  contract  on  their  part  had  not  been  complied  with, 
the  admissibility  of  the  evidence  might  have  been  insisted  on,  with 
«ome  plausibility ;  and  it  would  not  have  been  without  analogies  in 
the  law  to  sustain  it.  As  where  two  persons  give  a  joint  and  several 
note ;  the  admissions  of  one  of  them  that  the  note  was  unpaid,  or  the 
like,  would  be  evidence  against  both.  But  to  permit  one  partner,  after 
the  dissolution  of  the  partnership,  by  his  simple  declarations,  to  im- 
pose upon  his  former  co-partner  any  contract  which  he  in  said  declara- 
tions may  see  fit  to  state,  as  having  originated  anterior  to  the  disso- 
lution, appears  to  us  a  solecism  in  the  law,  and  productive  of  conse- 
quences so  ruinous  and  unjust,  that  if  sanctioned,  no  prudent  man 
would  ever  form  a  copartnership.  That  such  a  principle  does  not 
prevail  in  Maryland,  is  settled  by  the  decision  of  this  Court,  in  Ward 
vs.  Howell  and  others^  b  H.  &  J.  60. 

In  New  York,  the  doctrine,  that  the  admissions  of  a  partner  after 
dissolution,  as  to  transactions  during  the  partnership,  are  not  evi- 
dence to  bind  the  other  partners,  is  put  to  rest  by  numerous  deci- 
sions ;  and  they  draw  no  distinction  between  such  admissions,  when 
made  of  a  contract  of  which  they  are  the  only  evidence,  and  where 
made  in  relation  to  a  contract  substantiated  by  other  testimony. 
Baker  vs.  Stackpole^  9  Cowen,  433,  and  the  cases  there  referred  to. 
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*  It  is  said  however,  that  no  matter  whether  the  admis-  ^^m 
sioDs  of  Piet  biod  Owings  or  not,  they  are  admissible  against  '^^^ 
him  who  made  them,  and  are  sufficient  to  bar  his  recovery;  and  it 
beJDg  a  joint  action  at  law,  there  cauuot  be  a  separate  jndgment  in 
favor  of  one  of  the  plaintiffs. 

In  refusing  to  permit  the  defendant  to  set  up  such  a  defence,  we 
think  the  County  Court,  under  the  circumstances  of  this  case  were 
dearly  right.    Long  before  the  declarations  offered  in  evidence  were 
made,  Piet  had  for  a  valuable  consideration,  assigned  all  his  interest 
in  the  cause  of  action  to  his  copartner.    To  permit  him  afterwards, 
by  his  simple  declarations  or  admissions  to  defeat  such  claim  would 
be  a  fraud  upon  Owings,  which  nothing  but  an  imperious  obligation 
to  submit  to  sofoe  indexible  principle  of  law,  would  induce  us  to  tole- 
rate.   None  such  exists  in  this  case.    Courts  of  common  law  have 
long  since  recognized  to  a  limited  extent,  for  the  purposes  of  justice, 
the  interests  of  the  assignees  of  legal  chases  in  action ;  and  by  a  sum- 
mary equitable  jurisdiction  exerted  on  motion,  they  will  protect  those 
assignees,  against  such  acts  or  admissions  of  their  assignors,  as  would 
operate  in  fraud  of  their  rights.   This  protection  is  afforded  by  refusing 
to  permit  the  defendant  to  avail  himself  of  the  defence  thus  furnished 
him,  whether  attempted  to  be  asserted  in  the  form  of  a  plea,  or  by 
way  of  evidence  under  the  general  issue.    As  authorities  for  such  a 
practice,  see  Frear  vs.  EvarUon^  20  Johns,  143;  Jones  vs.  Witter^  13 
Massa.  304 ;  Jenkins  vs.  Brewster^  14  Massa.  291 ;  Legh  vs.  Legh^  1 
Boss  i&  PuL  447;  Jones  and  Matthews  vs.  Herbert,  7  Taunt  241; 
Hiekey  vs.  Burt,  7  Taunt  48 ;  Skaife  and  Carts  vs.  Jackson^  3  B,  and 
C.  421. 

It  has  been  contended  that  the  case  of  Thomas^  Uxe&r  vs.  Benning^ 
use  of  Page,  d  H.  dt  J.  242,  was  a  conclusive  authority,  that  no  such 
practice  existed  in  this  State.  But  such  an  inference  is  not  war- 
ranted by  that  case,  whatever  may  have  been  the  opinion  of  the 
reporters  on  that  subject.  The  judgment  no  doubt  rested  on  the 
*  fact,  that  the  nominal  was  the  real  plaintiff,  there  being  no  ^  ^ 
evidence  that  the  chose  inaction  had  ever  been  assigned.  l^O 

To  evade  the  force  of  this  necessary  and  wholesome  exercise  of 
equitable  jurisdiction  by  Courts  of  common  law,  it  has  been  insisted, 
that  the  essential  ingredient  to  warrant  its  exertion  is  wanting,  to 
wit,  a  previous  notice  of  the  assignment  to  the  defendant.  But  such 
notice  under  the  circumstances  of  this  case,  is  wholly  immaterial. 
The  want  of  it  has  subjected  him  to  neither  detriment  nor  inconve- 
nience; he  has  done  nothing  in  ignorance,  which  he  would  not  have 
done  with  full  knowledge  of  the  assignment. 

The  inadmissibility  of  the  evidence  was  pressed  upon  another 
grround ;  that  Piet  having  no  beneficial  interest  in  the  controversy, 
he  could  have  been  called  as  a  witness,  and  therefore  his  declarations 
were  inadmissible,  not  being  the  best  evidence  of  which  the  nature 
of  the  case  would  admit.    But  from  this  position  we  must  dissent. 
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The  plaintiff  upon  the  record  at  common  law,  cannot,  anless  he  volan- 
tarily  waive  his  privilege,  be  compelled  to  give  testimony  for  the  de- 
fendant. Such  a  voluntary  waiver,  he,  the  defendant,  was  neither 
bound  to  have  anticipated  nor  accepted.  Indeed,  if  the  decision 
before  cited  from  20  Johns,  is  to  be  respected,  Piet  could  not  have 
been  received  as  a  witness,  but  by  the  assent  of  Owings,  the  cestui 
que  use.  The  competency  of  ^he  testimony  offered,  stands  unaffected 
by  this  objection. 

We  concur  with  the  County  Court,  in  their  opinion,  in  the  fii-st  bill 
of  exceptions,  but  dissenting  from  that,  in  the  second,  we  reverse 
their  judgment.  Judgment  reversed^  and  procedendo  awards. 


147    •  James  McCreary  vs.  Benj.  McObeabv.— June,  1833. 

In  an  action  of  debt  to  recover  the  amount  of  a  single  bill,  due  in  1824,  the 
defendant  pleaded  by  way  of.  Bet-off,  a  claim  for  various  articles  sold 
and  delivered;  and  upon  the  trial,  proved  a  lease  of  land  by  him  to  the 
plaintiff,  dated  in  1830;  in  which  the  plaintiff  covenanted  to  pay  the 
defendant  a  certain  annual  sum  for  life,  &c.  and  to  pay  all  claims  and 
demands  existing  against  the  defendant  at  the  date  of  the  lease.  The 
defendant  also  proved  an  appraisement  made  at  the  request  of  the  par- 
ties, of  various  articles  of  personal  property,  (which  the  appraisers  cer- 
tified the  plaintiff  was  to  take  as  his  property  at  the  valuation;)  that  such 
articles  were  delivered  to  the  plaintiff  at  the  valuation;  and  that  the 
lease,  appraisement  and  delivery  were  made  at  the  same  time.  The 
plaintiff  then  proposed  to  prove  a  verbal  agreement  between  him  and 
defendant,  that  the  value  of  this  property  should  be  applied  by  the  plain- 
tiff to  the  payment  of  the  outstanding  debts  of  the  defendant.  The 
County  Court  rejected  the  evidence,  but  this  Court  reversed  that  deci- 
sion, and  hdd^  that  as  the  appraiser's  certificate  did  not  show  in  what 
manner  the  property  valued  w^as  to  be  paid  for,  parol  evidence  was 
admissible  to  ascertain  that  fact,  (a) 

Parol  evidence  is  admissible  in  cases  of  written  contracts,  to  prove  any  col- 
lateral, independent  fact,  about  which  the  written  agreement  is  silent; 
such  proof  is  perfectly  consistent  with,  and  does  not  in  the  least  tend  to 
-   contradict,  vary  or  explain  the  written  instrument,  (b) 

(a)  Affirmed  in  Creamer  vs.  Stephenson,  15  Md.  222,  and  Pmd  vs.  Oicings, 
32  Md.  407. 

(b)  Approved  in  Creamer  vs.  Stephenson,  15  Md.  222:  Bladen  vs.  Wells,  30 
Md.  584;  Stockfiam  vs.  Stockham,  32  Md.  207;  Paul  vs.  Owings.  Ibid,  407; 
Warfield  vs.  Booth,  33  Md.  70;  Basshor  vs.  Forbes,  36  Md.  166;  Fustingvs. 
Sullivan,  41  Md.  169;  Fryer  vs.  Patrick,  42  Md.  55;  Land  Society  vb.  Sm^h,  54 
Md.  201 ;  Walker  vs.  Schindel,  58  Md.  367.  See  also,  Dorsey  vs.  Eagle,  7  G.  & 
J.  331 ;  Franklin  vs.  Long,  Ibid,  407.  Where  a  question  arises  as  to  the  gene- 
ral intention  of  the  parties,  concerning  which  the  instrument  of  writing  is 
not  decisive,  proof  of  independent  facts  collateral  to  the  instrument  may  be 
properly  admitted,  and  it  may  be  shown  that  a  parol  contract  was  made 
independently,  wholly  collateral  to,  and  distinct  from,  a  written  one  made 
at  the  same  time;  for  in  such  cases  the  ]>arol  evidence  is  used,  not  to  vary 
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Id  an  action  of  debt  upon  a  single  bill,  where  the  issue  was  joined  upon  the 
defendant's  plea  in  bar  of  a  sale  to,  and  a  claim  for  the  hire  and  use  of 
various  articles  of  personal  property  against  the  plaintiff,  evidence 
which  shows  a  delivery  of  such  personal  property  by  the  defendant  to 
the  plaintiff,  in  consideration  of  the  plaintiff  's  agreeing  to  pay  all  the 
defendant's  debts  is  not  admissible*,  such  an  agreement  is  equivalent  to 
accord  and  satisfaction  of  the  debt  sued  for,  and  ought  to  be  so  pleaded. 

APPEAii  from  Harford  County  Court.  This  was  an  action  of  debt, 
instituted  on  the  5th  of  August,  1830,  by  the  appellant  against  the 
appellee,  on  a  single  bill,  dated  October  the  7tb,  1824,  for  $172.79. 

The  pleadings  in  the  cause  are  fully  set  out  by  the  Judge  who  de- 
livered the  opinion  of  the  Court. 

1.  At  the  trial,  afler  the  plaintiff  had  read  to  the  jury  the  single 
biU  upon  which  the  action  was  brought,  the  defendant  read  a  deed 
to  which  the  plaintiff*  and  himself  were  parties,  dated  May  17th, 
1830,  by  which  the*  defendant,  Benjamin,  demised  to  the  plaintiff  a 
tract  or  parcel  of  land  during  the  life-time  of  the  defendant,  with  the 
appurtenances  •  belonging  to  the  same.      In  consideration   --  -  ^ 
whereof,  the  plaintiff  covenanted  and  agreed  to  pay  the  de-   -^^^ 
fendant  $20  per  annum  during  his  life,  to  furnish  him  and  his  wife  a 
comfortable  support;  and  to  pay  all  claims  and  demands  existing 
against  the  defendant  at  the  date  of  the  said  deed,  &c.    And  for 
the  performance  of  the  respective  covenants  of  the  parties,  they 
bound  themselves  each  to  the  other  in  the  sum  of  $300  current 
money.    And  the  defendant  also  read  in  evidence  to  the  jury  a  sche- 
dule and  valuation  of  various  articles  of  personal  property,  amount- 
ing in  the  whole  to  $178,  annexed  to  which  was  the  following  memo- 
randum :  "  The  17th  of  May,  1830 ;  be  it  remembered,  that  Benja- 
min McCreary  and  James  McCreary,  both  of  Harford  County,  and 
State  of  Maryland,  having  called  on  us  the  subscribers  to  value  the 
horses,  &c.  of  the  said  Benjamin  McCreary,  which  the  said  James  is 
to  take,  hold  and  possess  as  his  property,  and  only  use  at  the  above 
valuation.    In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  the  day  and  date  above  written. 

"  James  Driver.    James  Montgomeby." 
And  proved  that  the  articles  contained  in  said  schedule  were  de- 
livered ,over  at  said  valuation  to  the  plaintiff,  and  that  the  lease  or 
-covenantis  were  executed,  and  appraisement  made,  and  property  de- 


the  terms  of  the  written  instrument,  but  to  show  either  that  it  is  inoperative 
as  an  entire  and  independent  agreement,  or  that  it  is  collateral  and  irrele- 
vant. Bladen  ts.  Wdls^  supra.  Evidence  is  admissible  of  any  collateral 
parol  agreement,  or  independent  fact,  which  does  not  interfere  with  the  terms 
of  the  written  contracts  though  it  may  relate  to  the  same  subject-matter;  and 
whether  such  collateral  agreement  was  made,  or  independent  fact  occurred, 
contemporaneously  with,  or  as  preliminary  to,  the  main  contract  in  writing, 
is  quite  immaterial.  Basshor  vs.  Forbes^  supra.  See  Stephens^  Dig,  of  Evi- 
dence. Art.  90. 
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livered  over  at  the  same  time.  The  plaintiff  then  offered  to  prove 
by  the  appraisers,  that  at  the  time  the  property  in  the  schedale 
mentioned  was  appraivsed  and  delivered  to  the  plaintiff,  it  was  agreed 
between  the  plaintiff  and  defendant,  that  the  value  of  said  property 
should  be  applied  by  the  plaintiff'  to  the  payment  of  the  outstanding 
debts  of  the  defendant.  The  defendant  objected  to  the  admissibility 
of  this  testimony,  and  the  Court  [Archer,  G.  J.  and  Kbll,  A.  J.] 
sustained  the  objection,  and  rejected  the  proof.  The  plaintiff  ex- 
cepted. 

2.  The  defendant,  in  addition  to  the  evidence  in  the  first  excep- 
tion, which  is  made  a  part  of  this,  offered  to  prove  by  a  competent 
witness,  that  he  heard  the  plaintiff  say,  sometime  about  the  1st  of 
June,  after  the  execution  of  the  above  mentioned  covenant,  that  he 

had  received  the  ♦  defendant's  farm  and  personal  property  on 
^  ^^^  an  agreement  that  he  should  maintain  hia  father,  the  defend- 
ant, and  his  mother,  for  the  use  of  said  property,  and  to  pay  $20  p«r 
year  on  account  of  the  stock  and  other  personal  property.  He  the 
plaintiff  was  to  pay  all  his  father's  debts  for  the  use  thereof;  and  if 
the  defendant,  his  father,  should  die  shortly  atler  that  agreement, 
that  the  property  appraised  by  Montgomery  and  Deaver,  waa  to  be 
retained  by  him,  and  to  stand  in  bar  between  him  and  his  father. 
The  plaintiff  thereupon  prayed  the  Court  to  direct  the  jury,  that  if 
they  believed  the  testimony  of  the  witness,  the  plaintiff  is  entitled 
to  recover.  The  Court  refused  this  direction,  and  instructed  the 
jury  that  if  they  should  believe  from  the  evidence,  that  the  plaintiff 
was  to  have  the  use  of  the  personal  property,  upon  an  agreement  to 
pay  the  debts  of  his  father,  the  defendant,  and  that  the  debt  which 
is  the  cause  of  action  in  this  cause,  was  included  among  those  to  be 
paid,  that  then  the  plaintiff  is  not  entitled  to  recover,  but  if  the  jary 
believe  that  it  was  not  to  be  thus  paid  and  settled,  but  was  intended 
to  be  excluded  from  the  number  of  those  to  be  paid,  that  then  the 
plaintiff'  is  entitled  to  recover.    The  plaintiff  excepted. 

3.  The  defendant  then,  in  addition  to  the  evidence  in  the  preced- 
ing exceptions,  proved  by  two  witnesses  that  the  plaintiff  said,  that 
various  articles  of  personal  property,  other  than  those  appraised  aa 
aforesaid,  were  delivered  by  the  defendant  to  the  plaintiff,  at  the 
same  time,  which  he  told  one  of  the  witnesses  he  declined  to  have 
appraised ;  and  proved  that  the  plaintiff  told  another  of  the  wi^ 
nesses,  that  he  had  taken  the  whole  of  the  personal  property  of  the 
defendant,  and  was  to  pay  all  his  debts,  and  particularly  the  debt 
due  to  himself  was  to  be  discharged. 

The  plaintiff  then  prayed  the  Court  to  direct  the  jury,  that  if  they 
believed  from  the  whole  evidence  in  the  cause,  that  the  goods  given 
by  the  defendant  to  the  plaintiff  were  given  under  a  special  agree- 
ment, that  the  said  plaintiff'  should  pay  all  the  defendant's  debts,  in- 
eluding  the  demand  ♦  of  the  plaintiff  in  consideration  of  said 
'^^^  property,  that  then  the  agreement  was  not  admissible  in  evi- 
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dence  to  support  the  issue  on  the  part  of  the  defendant  under  his 
pleas  of  set-off,  which  opinion,  the  Court  [Kell,  A.  J.]  refused ;  but 
directed  the  jury,  that  if  they  find  it  was  agreed  between  the  plain- 
tiff and  defendant,  that  the  defendant  should  deliver  to,  and  the 
plaintiff  receive  the  personal  property  spoken  of  by  the  witnesses, 
and  in  consideration  thereof,  that  the  plaintiff  would  pay  the  other 
debts  of  the  defendant,  and  that  the  debt  now  sued  for  should  also 
be  thereby  discharged,  and  that  the  said  property  was  delivered  ac- 
cordingly, that  then  such  receipt  of  the  property  by  the  plaintiff'  is 
admissible  in  support  of  the  issue  on  the  part  of  the  defendant.  The 
plaintiff  excepted. 

4.  After  the  testimony  detailed  in  the  preceding  bills  of  exception, 
which  is  to  be  considered  as  part  of  this,  had  been  given,  the  plain- 
tiff prayed  the  Court  to  direct  the  jury,  that  if  they  believe  the  goods 
given  by  the  defendant,  under  an  agreement  that  the  plaintiff  should 
pay  defendant's  debt>s,  were  not  equal  in  value  to  the  plaintiff's  de- 
mand, that  then  the  said  goods  were  only  a  set-off  to  the  extent  of 
the  value  of  said  goods.  The  Court  [Kell,  A.  J.]  refused  this  in- 
struction, but  was  of  opinion,  and  so  directed  the  jury,  that  if  they 
find  the  agreement  to  have  been  made  between  the  parties,  which 
is  mentioned  in  the  third  exception,  and  the  delivery  and  acceptance 
of  the  property  under  it  as  therein  stated,  that  then  such  acceptance 
thereof  by  the  plaintiff  is  admissible  as  a  set-off  to  the  whole  of  the 
debt  now  sued  for. 

The  plaintiff  excepted,  and  the  verdict  and  judgment  being  against 
iim,  he  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Dobsey,  JJ. 

I/earnedj  for  the  appellant,  filed  notes,  in  which  he  cited  1  Stark, 
?as.  267;  3  Stark.  Ev.  1049,  1312;  6  H.  db  J.  38. 

Oilly  for  the  appellee. 

*  Stephen,  J.  delivered  the  opinion  of  the  Court.  This 
ras  an  action  of  debt  instituted  in  Harford  County  Court,  by  '■^^ 
he  appellant  against  the  appellee,  to  recover  a  sum  of  money  due 
n  a  single  bill.  The  defendant  pleaded  as  a  set-off,  that  the  plaintiff 
ras  indebted  to  him  in  several  sums  of  money  of  a  larger  amount,  for 
andry  goods  and  chattels  befoi:e  that  time  sold  and  delivered,  for 
loney  had  and  received,  for  money  lent  and  advanced,  for  the  use  and 
ccapation  of  a  certain  messuage  and  land  thereunto  appertaining, 
iid  upon  an  account  stated ;  and  also  for  the  use  and  possession  of 
dveral  horses,  cows,  carts,  and  other  necessary  farming  utensils. 
o  this  plea  the  plaintiff  replied,  that  he  wa«  not  indebted  to  defend- 
Qt  in  manner  and  form  as  the  defendant  had  alleged  ;  and  also  that 
b  tbe  time  of  the  impetration  of  the  original  writ  in  this  cause,  the 
efendant  was  indebted  to  the  plaintiff  in  several  large  sums  of 


96  Mccreary  vs.  mocreary.— s  g.  &  j. 


money,  for  money  paid,  laid  out,  and  expended,  for  the  use  of  the 
defendant  and  at  his  speeial  instance  and  request,  for  goods  and 
chattels  sold  and  delivered,  tor  work  and  labor,  and  for  sundry  mat- 
ters properly  chargeable  in  account,  which  sums  of  money,  or  so 
much  as  may  be  equal  to  defendant's  claim,  he  prays  may  be  dis- 
counted out  of  the  money  mentioned  in  said  pleas.    To  this  repli- 
cation, the  defendant  rejoined  the  plea  of  limitations.    Fpon  the 
trial  of  the  cause,  after  the  plaintiff  had  read  in  evidence  to  the 
jury  the  single  bill,  the  defendant  offered  in  evidence,  a  certain  deed 
of  covenant  entered  into  between  him  and  the  plaintiff,  containing 
sundry  stipulations,  and  among  the  number,  one  to  pay  all  debts  and 
claims  that  may  be  standing  against  him,  the  said  Benjamin, 
'■^^  at  the  date  thereof;  and  also  offered  in  evidence  a  schedule, 
and  valuation  of  sundry  articles  of  personal  property ;  at  the  foot  of 
which  was  the  following  statement,  made  and  signed  by  the  apprai- 
sers.   ^^The  17th  of  May,  1830.    Be  it  remembered,  that  Benjamin 
McCreary,  and  James  McCreary,  both  of  Harford  County  and  State 
of  Maryland,  having  called  on  us  the  subscribers  to  value  the  horses, 
cattle  and  hogs  of  the  said  Benjamin  McCreary,  which  the  said 
James  McCreary  is  to  take,  hold  and  possess  as  his  property,  and 
only  use  at  the  above  valuation.    In  witness  whereof,  we  have  here- 
unto subscribed  our  names,  this  day  and  date  above  written,"  and 
proved  that  the  articles  contained  in  said  schedule,  were  delivered 
over  at  said  vahiation  to  the  plaintiff,  and  that  the  lease  or  cove- 
nants were  executed,  and  appraisement  made,  and  property  delivered 
over  at  the  same  time.    The  plaintiff's  then  offered  to  prove  by  the 
appraisers,  that  at  the  time  the  property  was  appraised  and  delivered 
over  to  him,  it  was  agreed  between  the  plaintiif  and  defendant,  that 
the  value  of  said  property  should  be  applied  by  the  plaintiff,  to  the 
payment  of  the  outstanding  debts  of  the  defendant;  to  the  admis- 
sibility of  which  evidence  the  defendant  objected ;  and  the  Court 
sustained  the  objection,  and  rejected  the  testimony  as  inadmissible* 
Whether  or  not,  the  Court  below  were  right  in  rejecting  the  testi- 
mony so  offered  to  be  given  to  the  jury,  is  the  question  now  to  be  de- 
cided.    The  appraisers'  statement  amounts  to  nothing  more  than  a 
written  declaration,  that  they  had  been  appointed  by  James  and  Ben- 
jamin McCreary,  to  value  the  specified  property,  and  that  James  Mc- 
Creary had  agreed  to  take  it  at  the  valuation  so  made  by  them.    In 
what  manner  this  valuation  was  to  be  paid,  is  not  stated  by  the  apprai . 
sers.    It  is  therefore  considered  that  no  principle  of  law,  or  rule  of  evi- 
dence, would  be  infringed  or  violated  by  the  admission  of  parol  proof,  to 
ascertain  that  fact,  about  which  the  statement  is  perfectly  silent. 
The  articles  mentioned  were  to  become  the  property  of  Jame^ 
lo7    •  McCreary  when  paid  for  at  that  valuation ;  but  whether  they 
were  to  be  paid  for  in  money  or  in  any  other  manner,  is  not  stated. 
Even  if  this  were  the  case  of  a  written  contract  signed  by  the  par- 
ties themselves,  the  authorities  are  clear,  that  parol  evidence  is  admis- 
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sible  to  prove  any  collateral,  independent  fact,  about  which  the  writ- 
ten agreement  is  silent ;  because  such  proof  is  perfectly  consiBteut 
with,  and  does  not  in  the  least  tend  to  contradict,  vary  or  explain 
the  written  instrument.  Thus  it  is  said  in  Phillips*  Ev.  497,  '^  though 
an  ambiguity  apparent  on  the  face  of  a  written  instrument  cannot 
be  explained  by  extrinsic  evidence,  yet  where  a  question  arises  as, 
to  the  general  intenticfti  of  the  parties,  concerning  which,  the  instru- 
ment is  not  decisive,  it  has  been  held  that  proof  of  independent 
facts,  collateral  to  the  instrument,  may  be  properly  admitted.  Thus 
in  the  case  of  King  vs.  Laindon^  where  on  a  question  between  two 
parishes,  respecting  the  settlement  of  a  pauper,  it  appeared  that  the 
panper  agreed  to  serve  a  person  three  years  to  learn  the  business  of 
a  carpenter,  and  evidence  was  admitted  at  the  session,  that  at  the 
time  of  making  the  agreement,  the  pauper  agreed  also  to  give  a  sum 
of  money  as  a  premium  to  be  taught  the  trade ;  that  he  paid  the 
money,  and  that  he  was  not  to  be  employed,  nor  was  he  employed 
in  any  other  work,  than  that  of  a  carpenter;  the  Court  of  Kings 
Bench  held,  that  the  evidence  was  properly  admitted,  as  it  was  not 
>ffered  to  contradict  the  written  agreement,  but  to  ascertain  an  inde- 
pendent fact,  collateral  to  the  written  instrument,  in  order  to  explain 
he  intention  of  the  parties,  the  instrument  being  in  some  measure 
equivocal."  So,  in  3  Stark.  Ev.  1047,  and  1050,  it  is  said,  "  it  may 
»e  shown  that  a  parol  contract  was  made,  independent,  wholly  col- 
ateral  to,  and  distinct  from  a  written  one  made  at  the  same  time. 
n  such  cases  the  parol  evidence  is  used,  not  to  vary  the  terms  of 
he  written  instrument,  but  to  show  either,  that  it  is  inoperative,  as 
n  entire  and  independent  agreement,  or  that  it  is  collateral  and 
Televant."  And  in  page  1050  in  a  note  it  is  stated : — "  In  many 
instances  the  terms  reduced  to  writing,  maj'  constitute  but  ^ 
small  part  of  the  real  contract.  Suppose  A  to  let  a  house  by  -■^^^ 
Eirol  to  B,  for  two  years,  and  that  at  the  time  of  the  parol  agree- 
eiit,  a  stipulation  as  to  the  furniture  is  made,  for  convenience  of 
bleulation  in  writing,  and  that  at  the  foot  of  the  account  is  written  : 
3  to  take  the  furniture  at  the  above  valuation,'  it  would  be  diffi- 
J  t  to  contend,  that  B  would  be  bound  to  buy  the  furniture,  although 
relused  to  let  him  occupy  the  house,  and  that  B  would  be  con- 
sdecl  by  the  written  part  of  the  engagement  from  showing  the 
al  c&ndition  annexed  to  it."  This  Court  are  of  opinion,  that  the 
»art  below  were  right  in  refusing  the  plaintiff's  prayer,  but  erred 
the  opinion  and  direction  to  the  jury,  given  in  the  second  excep- 
^n.  In  that  exception  the  defendant,  in  addition  to  the  evidence 
ered  in  the  first  bill  of  exceptions,  offered  to  prove  by  a  compe- 
2t  ^veitness,  that  he  heard  the  plaintiff  say  sometime  about  the 
5t  of  June,  after  the  execution  of  the  covenant  referred  to  in  the 
^t  t>ill  of  exceptions,  that  he  had  received  the  defendant's  farm 
(i  personal  property,  on  the  agreement  that  he  should  maintain 
)  fixtther  and  his  mother  for  the  use  of  said  property,  and  to  pay 
7  5  G.  &  J. 
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$20  per  year  on  accouut  of  the  stock  aud  other  personal  pro|)erty ; 
he  the  plaintiff  was  to  pay  all  his  father's  debts  for  the  use  thereof; 
and  if  the  defendant,  his  father,  should  die  shortly  after  that  agree- 
ment, that  the  property  appraised  by  the  appraisers,  was  to  be  re- 
tained by  him,  and  to  stand  in  bar,  between  him  and  his  brother. 
Whereupon  the  plaintiff  prayed  the  direction  of  the  Court  to  the 
jury,  that  if  they  believed  the  testimony,  the  plaintiff  is  entitled  to 
recover;  which  direction  the  Court  refused  to  give,  but  directed  the 
jury,  that  if  they  should  believe  from  the  evidence  that  the  plaintiff 
was  to  have  the  use  of  the  personal  property,  upon  an  agreement  to 
pay  the  debts  of  his  father,  the  defendant,  and  that  the  debt  which 
is  the  cause  of  action  in  this  case  was  included  among  those  to  be 
paid,  that  then  the  plaintiff'  is  not  entitled  to  recover ;  but  if  the 
1  ^o  J"'^  believe,  that  it  was  not  to  be  thus  paid  and  ♦  settled,  but 
'-^^  was  intended  to  be  excluded  from  the  number  of  those  to  be 
paid,  that  then  the  plaintiff  was  entitled  to  recover. 

In  this  opinion  we  think  the  Court  below  erred  in  their  direction 
to  the  jury,  becanse  the  defendant  was  not  entitled  to  avail  himself 
of  the  benefit  of  the  evidence  given  in  this  exception,  under  the 
pleadings  in  this  cause.  The  agreement,  to  prove  which  the  evi- 
was  offered,  being  the  proper  subject  of  a  plea  in  bar,  by  way  of 
accord  and  satisfaction,  and  not  admissible  in  evidence  under  the 
issues  in  this  cause:  For  the  same  reason,  we  think  the  Court  below 
erred  in  the  opinion  delivered  by  them  in  the  third  exception.  The 
agreement  therein  offered  to  be  proved,  being  properly  pleadable  as 
aforesaid  in  bar,  and  not  admissible  in  evidence  under  the  pleadings 
in  the  cause.  We  also  think  that  the  Court  below  were  right  in  re- 
fusing the  plaintiff 's  prayer,  but  erred  for  reasons  similar  to  those 
already  expressed  in  the  direction  given  by  them  to  the  jury  in  the 
fourth  exception,  and  reversed  their  judgment. 

Judgment  reversed,  and  procedendo  awarded. 


The  Mabyland  Insurance  Company  and  Phcbnix  Fire  In- 
surance Company  vs.  Bathurst,  Surviving  Partner  of 
Thompson.— -.lune,  1833. 

The  sentence  of  condemnation  of  a  foreign  prize  Court  is  evidence  of  the 
facts  which  it  purports  to  decide,  in  an  action  on  a  policy  of  insnranoe 
on  the  thing  condemned,  and  was  conclusive  evidence  thereof,  until  the 
Act  of  1813,  ch.  164,  reduced  it  to  the  character  of  prima  facte  proof: 
but  the  proof  upon  which  such  sentence  may  have  been  predicated,  is 
not,  per  se,  admissible  in  such  collateral  action. 

The  record  of  the  proceedings  of  a  foreign  Court  of  Admiralty,  containing 
copies  of  various  documents,  and  reciting  the  proofs  of  the  originals 
thereof  being  found  on  board  of  a  vessel,  condemned  by  such  Court,  at 
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the  time  of  *  her  capture,  is  not  evidence  that  such  documents 


were  so  found,  in  an  action  upon  a  policy  of  insurance  to  recover 
the  value  of  the  condemned  vessel. 


160 


Where  the  sentence  of  a  Court  of  Admiralty  condemning  a  vessel,  recited 
that  at  the  date  of  the  decree,  the  port  which  such  vessel  had  attempted 
to  enter  was  blockaded,  evidence  that  at  the  time  of  her  capture,  such 
port  was  not  in  fact  blockaded  is  immaterial  and  irrelevant,  in  an  action 
upon  a  policy  to  recover  for  a  total  loss  arising  from  the  condemnation, 
and  although  the  County  Court  x)ermitted  such  evidence  after  objection 
to  go  to  the  jury,  yet  it  is  not  error  for  which  this  Court  would  reverse 
the  judgment,  (a) 

The  party  who  offers  the  decree  of  a  foreign  Court  of  Admiralty  in  evi- 
dence,  as  proof  of  the  loss  of  his  vessel  condemned  thereby,  may,  since 
the  Act  of  1813,  contradict  by  proof,  the  facts  and  circumstances  upon 
which  such  decree  professes  to  be  founded,  where  such  facts  are  in  issue 
hetweeh  the  parties  to  the  cause  in  which  the  contradictory  proof  is 
offered. 

Where  the  insured  is  informed  of  the  loss  of  his  vessel  by  capture,  he  need 
not  abandon  to  the  underwriter:  but  may  wait  to  ascertain  whether  his 
property  is  condemned,  and  then  claim  to  be  paid. 

li  ma.  reasonable  time  after  notice  of  capture,  the  insured  fails  to  abandon, 
he  loses  the  privilege  of  doing  so,  and  cannot  recover  for  a  total  loss  on 
any  abandonment  for  that  cause  subsequently  made. 

B  recoveriug  for  a  total  loss  founded  upon  an  abandonment,  the  insured 
must  prove  as  the  basis  of  his  action,  the  cause  assigned  in  the  notice  of 
abandonment. 

in  order  for  insurance  against  all  risks  for  account  of  whom  it  may  con- 
cern covers  belligerent  as  well  as  neutral  risks;  and  an  endorsement  upon 
such  an  order,  stating,  ''  although  our  advices  give  us  no  reason  to  be- 
lieve that  there  will  be  any  articles  contraband  of  war  on  board,  still  as 
we  wish  to  be  covered  against  all  possible  risk,  we  request  your  recon- 
sideration of  the  within,  including  articles  contraband  of  war,''  does 
not  alter  the  character  of  the  original  application,  nor  Constitute  a  war- 
ranty or  representation  of  neutrality,  (b) 

Court  of  justice  may,  in  its  discretion,  content  itself  with  a  simple  refusal 
of  any  prayer  not  sanctioned  by  the  rules  of  law.  (c) 

bcts  of  ^universal  notoriety  in  the  commercial  world,  at  the  time  of  effect- 
ing an  insurance  upon  a  particular  voyage,  which  relate  to  the  course  of 
trade  upon  such  voyage,  which  form  a  part  of  the  public  history  of  that 
time,  are  lights  against  which  a  Court  of  justice  cannot  shut  its  eyes, 
and  of  which  the  law  imputes  knowledge  to  underwriters. 

here  an  order  for  insurance  is  against  all  risks,  or  all  possible  risks  for 
account  of  whom  it  may  concern,  upon  a  certain  defined  voyage,  the 
insured  is  not  bound  to  communicate  or  disclose  at  the  time  of  effect- 
ing such  insurance  without  inquiry  from  the  underwriter,  the  particular 
circumstances  connected  with  the  voyage,  which  show  that  it  is  in  fact  a 
belligerent  risk,  as  the  transportation  of  hostile  stores,  troops,  &c. 


a )  Cited  in  Emory  vs.  Oivings,  3  Md.  187. 

b)  See  yewson  vs.  Doiiglass,  7  H.  &  J.  306,  note, 

c)  Cited  in  Planters  Bank  vs.  Bank  of  Alexandria,  10  G.  &  J.  356;  Kettle- 
I  vs.  refers,  23  Md.  316. 
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1 A1    *  ^^  obligation  to  disclose  facts  to  an  underwriter,  is  limited  to  such 

'■^''  facts  as  would  vary  the  risk  or  nature  of  the  contract:  no  com- 

munication need  be  made  of  what  is  necessarily  implied  bj  the  contract. 

The  English  rule,  that  the  right  to  recover  for  a  total  loss  is  not  made  abso- 
lute by  the  state  of  the  facts  on  which  the  abandonment  is  founded,  con- 
tinuing to  exist  at  the  date  of  the  abandonment,  but  is  dependent  on 
subsequent  events,  does  not  prevail  here. 

The  right  to  recover  of  the  assurer  for  a  total  loss  is  complete,  if  the  loss, 
which  is  the  basis  of  an  abandonment,  continues  at  the  time  of  the  aban- 
donment, and  of  this  consummate  right  or  privilege,  the  assured  cannot 
without  default  be  deprived,  but  by  his  consent  expressed  or  implied. 
It  may  be  waived  like  other  privileges. 

If  after  capture  and  abandonments  but  before  condemnation,  a  ship  be  ran- 
somed by  the  captain,  or  re-taken  by  the  crew,  or  be  recovered  and 
delivered  to  the  owfiers  who  claim  and  use  her  as  their  own,  they  pos- 
sess her  under  no  new  title  or  right  of  property;  and  this  constitutes  a 
waiver  or  surrender  of  the  abandonment. 

But  where  a  condemnation  takes  place,  the  assured,  apart  from  all  statutory 
regulation  on  the  subject,  is  divested  of  all  property  in  the  ship;  and  in 
it,  if  purchased  by  themselves  or  their  agents,  they  acquire  a  new  and 
independent  title,  to  which  their  subsequent  acts  of  ownership  are 
imputable,  and  not  to  their  original  proprietary  rights.  And  this  new 
title,  against  all  the  world  save  the  underwriters,  is  incontrovertible; 
and  it  is  conclusive  against  them,  if  they  consented  to  its  acquisition,  or 
have  waived  the  right  to  impeach  it. 

So  where  the  insured  vessel  was  captured  and  condemned,  and  purchased  by 
the  master,  who  drew  upon  his  owners  for  the  amount,  and  information 
of  these  facts  was  communicated  to  the  underwriters  at  the  time  of 
making  a  claim  for  a  total  loss,  and  the  underwriters  did  not  claim  the 
purchase,  but  contested  their  liability  upon  the  ground  of  not  having 
seen  the  protest  of  the  captain;  it  was  held^  that  they  had  waived  their 
right  to  consider  the  purchase  as  made  for  their  account,  and  could  not 
at  the  trial  insist  that  the  insured  had  only  suffered  a  partial  loss,  but 
were  liable  for  a  total  loss. 
*  Where  notice  was  given  to  underwriters  of  a  claim  for  the  condemnation  of 
an  insured  vessel,  and  they  at  first  demanded  the  captain  ^s  protest,  and 
after  some  correspondence  the  underwriters  notified  the  insured  that 
'^they  did  not  consider  themselves  answerable  for  the  claim, --  this  was 
held,  to  be  a  waiver  of  all  objection  to  the  preliminary  proofs  offered  by 
the  assured,  (d) 

Ceoss- Appeals  from  Baltimore  Couuty  Court.  These  were  ac- 
tions of  covenant  instituted  by  Thompson  &  Bathurst,  against  the 
^  ^  insurance  companies,  on  the  17th  ♦March,  1824.  Thompson 
luZ  (jjg^  pending  the  causes.    Issues  were  joined  upon  the  pleas 

of  non  infregit  conventionem. 

The  following  statement  is  from  the  record  in  the  case  of  Maryland 
Insurance  Company,  from  which  the  other  is  not  supposed  in  princi- 
ple to  be  distinguishable.  These  causes  were  argued,  and  decided 
together  in  the  Court  of  Appeals. 

III  III-  ■!  ■■■■H.  —        -'     *'*      "^ 

(d)  Approved  in  Land  Co.  vs.  DoU,  85  Md.  101.  See  Allegre  vs.  Ins.  Co.  ^ 
H.  &  J.  837,  note  (b). 
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1.  At  the  trial  the  plaintiff  read  in  evidence  to  the  jary,  the  follow- 
ing policy  of  insurance. 

**By  the  Maryland  Insurance  Company,   (No.  8881.)     Whereas 
Thompson  &  Bathurst,  for  whom  it  may  concern,  do  make  insurance, 
and  cause  themselves  to  be  insured,  lost  or  not  lost,  at  and  from  Lon- 
don and  Antwerp  to  two  ports  on  the  Spanish  Main,  and  at  and  from 
thence  to  a  port  in  the  United  States,  upon  the  body  tackle,  &c.  and 
freight  of  the  good  ship  called  the  Budget,  whereof  is  master  John 
Meany,  or,  &c.  beginning  the  adventure  upon  the  said  vessel,  &c.  at 
Rnd  from  London  or  Antwerp  aforesaid,  and  so  shall  continue  and 
endare  until  the  said  vessel  be  safely  arrived  at  a  port  in  the  United 
States  aforesaid,  and  until  she  be  moored  twenty-four  hours  in  good 
safety.  And  it  shall  and  may  be  lawful  for  the  said  vessel  in  her  voyage, 
to  proceed  and  saifto,  touch  and  stay  at  any  ports  and  places,  if  thereto 
obliged  by  stress  of  weather  or  other  unavoidable  accident,  without 
prejudice  to  this  insurance.    The  said  vessel,  her  tackle,  &c.  for  so 
mnch  as  it  concerns  the  assured,  by  agreement  made  between  the 

assured  and  assurers,  in  this  policy,  are  and  shall  be  valued  at 

without  any  further  account  to  be  given  by  the  assured  and  the  as- 
surers, or  any  of  them  for  the  same.  Touching  the  adventures  and 
perils  which  we  the  assurers  are  contented  to  bear  and  take  upon 
Durselves  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fires,  &c. 
taking  at  sea,  arrests,  &c.  all  kings,  people  of,  &c.  barratry  of  the 
master  and  mariners,  and  all  other  perils,  losses  and  misfortunes, 
that  have  or  shall  come  to  the  hurt,  detriment  or  damage  of  the  said 
vessel,  or  any  part  thereof.  And  in  case  of  any  loss  or  misfortune,  it 
ihall  be  lawful  to  and  for  the  assured,  their  ♦  factors,  servants  -  ^ 
ind  assigns,  (and  the  assured  on  their  part  agree  and  engage  '^^^ 
)y  themselves,  their  factors,  servants  or  assigns)  to  sue,  labor  and 
ravel  for,  in  and  about  the  defence,  safeguard  and  recovery  of  the 
aid  vessel,  or  any  part  thereof,  without  prejudice  to  this  insurance— 
o  the  charges  whereof,  we  the  assurers  will  contribute  according  to 
he  rate  and  quantity  of  ^he  sum  herein  assured.  And  so  we  the  as- 
urers  are  contented,  and  do  hereby  bind  the  Maryland  Insurance 
Company  to  the  assured,  their  executors,  administrators  and  assigns 
>r  the  true  performance  of  the  premises,  confessing  ourselves  paid 
le  consideration  due  unto  us  for  the  assurance,  by  the  said  assured, 
r  their  assigns,  after  the  rate  of  ten  per  cent,  to  return  five  per 
3nt.  if  the  risk  end  at  the  first  port;  if  at  the  second,  two  and  one- 
alf  per  cent.  On  vessel,  $3,000, — valued  at  ten  thousand  dollars, 
n  freight,  $2,000, — or  the  proceeds  thereof,  valued  at  four  thousand 
Dllars — $5,000.  And  in  case  of  loss,  such  loss  to  be  paid  in  ninety 
%ys  after  proof  and  adjustment  thereof;  the  amount  of  the  note 
ven  for  the  premium,  if  unpaid,  being  first  deducted.  In  witness 
hereof,  the  Maryland  Insurance  Company  have,  by  their  president, 
ibscribed  the  sum  insured,  and  caused  the  common  seal  to  be  an- 
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proof  thereof,  haviDg  now  expired,  we  beg  leave  to  call  upon  yon  for 
the  amount  thereof.   We  remain,  gentlemen,  your  obedient  Bervants^ 

Thompson  &  Bathxjbst." 

'*  7th  May,  1823.  Messrs.  Thompson  &  Bathnrst, — ^Your  favor  of 
this  day  has  been  received,  and  has  had  the  attention  of  the  board 
of  directors,  in  reply  to  which  they  refer  to  their  note  to  you  of  the 
12th  March  past,  respecting  the  claim  you  call  for,  on  the  ship  Bad- 
get  and  freight  insured  by  this  company  in  policy  No.  8381.  Being 
still  without  a  protest  and  copy  of  the  proceedings  of  the  Court  at 
Porto  Bico,  no  claim  can  possibly  lay  against  us ;  but  as  the  vessel  is 
now  here,  no  doubt  they  can  be  produced.  It  is  important  also  to 
see  the  log-book.  Jno.  Holuns,  President."* 

"Baltimore,  21st  May,  1823.  To  the  President  and  Directors  of 
the  Maryland  Insurance  Co. — Gentlemen ;  Having  handed  you  all 
1  A»y  ^^^  documents  we  have  received,  •  respecting  the  capture  of 
'■^^  the  ship  Budget,  insured  in  your  office,  and  which  we  presume 
you  will  find  conclusive,  we  have  now  to  request  you  will  arrange  and 
settle  with  us  for  the  loss.  Should  you  deem  any  other  documents 
as  necessary  to  elucidate  the  condemnation  of  the  ship,  by  your 
pointing  them  out  to  us,  we  will  undertake  to  get  them  within  a 
reasonable  time,  if  it  be  possible  to  procure  them.  We  remain  with 
respect,  your  obed't  servants,  Thompson  &  Bathtjbst."     * 

^^  24th  May,  1823.  Messrs.  Thompson  &  Bathnrst. — Your  letter  of 
the  21st  inst.  has  had  the  attention  of  a  full  board  of  directors,  who 
have  instructed  me  to  inform  you  that  they  will  advance  to  yon 
$4,498.75,  on  receipt  of  your  and  B.  Oliver's,  Esq.  joint  note  at  sir 
months,  bearing  interest ;  at  the  expiration  of  which  time,  or  sooner 
if  convenient,  you  are  required  to  produce  to  this  company  the  fol- ' 
lowing  documents,  relative  to  the  ship  Budget,  viz :  the  proceedings 
of  the  Court  at  Porto  Eico,  the  log-book,  or  an  authenticated  copy 
thereof;  the  charter  party,  or  copy  authenticated;  upon  the  receipt 
of  which,  and  their  proving  satisfactory,  an  adjustment  of  the  loss 
will  take  place.  John  Hollins,  President.'' 

"  Baltimore,  26th  May,  1823.  To  the  President  and  Directors  of 
the  Maryland  Insurance  Co. — Gentlemen :  We  have  received  your 
respected  letter  of  the  24th  inst.  to  which  we  pay  due  note.  Although 
we  consider  the  proofs  already  handed  you  as  fully  establishing  the 
capture  and  condemnation  of  the  ship  Budget,  still  we  do  not  hesi- 
tate in  trying  to  procure  the  documents  you  have  pointed  out  as 
necessary,  and  have  therefore  written  for  them  by  a  vessel  that 
sailed  yesterday  for  Porto  Rico. 

"  We  should  esteem  it  an  accommodation,  your  now  paying  us  the 
loss  in  the  same  manner  the  Phoenix  Insurance  Company  have  done, 
viz :  by  our  giving  our  note  for  the  same  at  six  months  date,  with 
interest,  being  as  a  security  for  our  procuring  such  further  docu- 
ments as  may  be  requisite ;  but  we  prefer  forfeiting  that  temporaiy 


INSUBANCB  COS.  vs.  BATHUR8T.— 6  G.  &  J.         103 


amount  to  be  paid  us  on  the  above  Darned  ship  Budget,  88,000, 
valued  at  $10,000,  aud  freight  92,000,  or  the  proceeds  thereof,  at  and 
from  London  or  Antwerp,  to  one  or  two  of  the  above  named  ports  on 
the  Spanish  Main,  and  at  and  from  thence  to  a  port  in  the  United 
States,  expected  to  be  Baltimore.  What  return  if  only  one  port 
on  the  Spanish  Main  is  used,  and  what  return,  should  the  risk 
end  there  ?  Thompson  &  Bathubst.  Baltimore,  Oct.  9th,  1822.^' 
"Answer.  Freight  valued  at  $4,000;  10  percent. — to  return  5  per 
cent,  if  the  risk  end  at  the  first  port ;  if  at  the  second,  2^  per  cent." 
Which  said  order,  with  the  offer  of  the  defendants  noted  thereon, 
was  on  the  following  day,  to  wit :  the  10th  October,  again  presented 
to  the  defendants  by  the  plaintiffs,  with  the  following  endorsement: 
^'Although  our  advices  give  us  no  reason  to  believe  there  will  be  any 
articles  contraband  of  war,  on  board  the  ship  Budget,  still,  as  we 
wish  to  be  covered  against  all  possible  risk,  we  request  your  recon- 
sideration of  the  within  application,  including  articles  contraband  of 
war.    T.  &  B.    October  10th." 

To  which  an  answer  was  returned  by  the  defendants  in  the  follow- 
ing words,  written  on  said  order,  viz :  ^^As  yesterday,  including  arti- 
cles of  war,  $3,000  on  the  vessel~82,000  on  the  freight." 

And  the  same  was  accepted  by  the  plaintiffs,  in  the  following 
words,  viz :  "  $6,000  is  accepted.    T.  &  B." 

And  the  plaintiffs  also  gave  in  evidence  the  following  letters,  which 
were  admitted  to  be  the  whole  correspondence  between  the  parties. 
'^  Baltimore,  12th  March,  1823.  To  the  President  and  Directors  of 
the  Maryland  Insurance  Company, — Gentlemen :  Having  received 
advice  from  Captain  Meany,  that  he  had  purchased  the  ship  Budget 
ail}cr  her  being  condemned,  and  drawn  on  us  for  amount  of  costs  and 
disbursements,  ♦  we  wish  to  know  if  we  may  calculate  on  re-  - 
ceiving  from  you  the  amount  insured  in  your  ofQce,  at  the  '■^^ 
stipulated  time  expressed  in  your  policy — say  90  days  from  proof  of 
loss.     We  remain,  most  respectfully,  your  obed't  servants, 

Thompson  &  Bathubst." 
"  Office  of  the  Maryland  Insurance  Co.  12th  March,  1823.— Gen- 
tlemen :  In  reply  to  your  note  of  this  date,  we  have  only  to  state, 
that  not  having  seen  Captain  Meany's  protest,  we  cannot  satisfac- 
torily make  you  a  reply,  because  on  it  mainly  depends  the  ground 
for  payment,  which,  (when  presented,)  if  found  in  order,  the  loss  is 
payable  in  ninety  days  after  proof  and  adjustment  thereof.  Very 
respectfully,  &c.  John  Hollins,  President."  (Endorsed)  "  Messrs. 
Thompson  &  Bathurst,  Baltimore." 

^^  Baltimore,  May  7th,  1823.  To  the  President  arid  Directors  of 
the  Maryland  Insurance  Co. — Gentlemen :  We  abandoned  to  you  on 
!;he  6th  February  last,  the  ship  and  freight  of  ship  Budget,  insured 
m  your  office  by  policy  !No.  8881,  and  at  same  time  handed  you  a 
certified  copy  of  the  condemnation  of  said  ship  at  Porto  Bico.  The 
3eriod  of  time  required  by  your  policy  for  payment  of  loss,  after 
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the  blame  will  not  be  chargeable  to  this  company.    Very  respect- 
fully, &c.  John  Hollins,  President/' 

"  To  the  President  and  Directors  of  the  Maryland  Insurance  Co.— 
Oentlemen:  We  have  to  acknowledge  the  receipt  of  your  letter  of 
the  4th  instant,  by  which,  we  are  sorry  to  learn,  you  still  seem  de- 
termined not  to  .admit  your  liability  for  the  loss  of  the  ship  Budget, 
condemned  at  Porto  Rico.  We  had  hoped,  that  the  very  clear  and 
decide^  opinions  handed  you,  of  Messrs.  Ogden  and  Binny,  (lawyers 
considered  as  the  best  informed  in  this  country  on  marine  insurance,) 
would  have  removed  all  doubts,  and  have  been  conclusive  on  that 
subject.  It  is  extremely  unpleasant  to  us,  being  under  the  necessity 
of  resisting  the  payment  of  our  note,  which  our  counsel  have  advised 
us  to  do;  at  the  same  time,  we  feel  confident  the  result  will  prove 
we  are  in  the  right,  and  justifiable  in  so  doing.  We  remain,  gentle- 
men, with  great  respect,  your  obed't  serv'ts, 
"  Baltimore,  9th  March,  1824.  Thompson  &  Bathubst." 

The  following  admissions  and  agreements  were  then  read  to  the 
jury: 

1.  It  is  admitted,  that  the  paper  marked  G  is  the  order  for  iusar- 
^      ance,  submitted  by    T.  and    B.   to  the  defendants,  when 

'■•"  •  application  was  made  for  this  insurance,  and  is  the  order 
upon  which  the  policy  was  executed.  That  the  defendants  may 
plead  the  plea  of  non  inf regit  oonventionem^  short;  and  under  that 
plea  may  give  in  evidence  in  their  defence  any  matters  which  could 
be  presented  by  pleading  specially  any  of  the  following  defences, 
numbered  from  1  to  10  inclusive,  and  may  put  in  form  any  pleas  em- 
bracing these  particular  defences,  at  any  time  before  the  record  is 
made  up  for  the  Court  of  Appeals,  if  any  appeal  should  be  prayed 
on  either  side ;  and  in  case  such  pleas  should  not  be  put  in  form,  the 
plea  of  7Mn  infregit,  with  leave  as  above,  shall  be  understood  to  cover 
the  following  defences ;  and  errors  in  pleading  are,  hereby,  on  both 
sides  released : 

Defence  I.  That  the  defendants  (underwriters)  are  discharged  by 
the  transportation  of  munitions  of  war,  as  set  forth  in  the  sentence 
of  condemnation.  , 

2.  By  the  breach  of  blockade,  committed  in  attempting  to  enter 
La  Guira. 

3.  By  the  i'act  of  the  destination  of  the  ship,  as  a  member  of  the 
Colombian  squadron,  as  stated  in  the  record. 

4.  By  the  transportation  of  mariners  or  soldiers,  disguised  on  the 
Bole  d^ Equipage  of  the  Budget,  for  the  service  of  the  Colombian 
Government. 

5.  By  the  carrying  of  dispatches  from  the  agents  of  the  Colombian 
Government  in  London,  to  the  agents  or  officers  of  the  Government 
of  Colombia,  in  Colombia. 

6.  By  concealing  circumstances  material  to  the  risk. 
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7.  By  misrepresent  at  ion  upon  the  part  of  the  assured,  of  facts  ma- 
terial to  the  risk. 

3.  By  a  violation  of  warranty  of  beutrality,  or  qf  a  representation 
of  neutrality,  made  by  the  asscured. 

9.  By  the  neglect  of  the  plaintiffs  to  offer  sufficient  preliminary 
proofs. 

10.  That  the  plaintiffs  can  only  recover  for  a  partial  loss. 

11.  It  is  admitted  that  the  Budget  was,  in  fact,  at  the  timo.of  the 
effecting  of  the  policy  of  insurance  in  this  case,  and  for  a  long  time 
before,  an  American  ship,  and  always  had  been  so  from  the  time  of 
her  being  built.  That  Hugh  •Thompson,  of  the  firm  of  -^- 
Thompson  &  Bathurst,  was,  at  the  time  of  effecting  this  ■'■•''■ 
pohcy,  her  owner,  and  that  at  that  time,  and  for  a  long  time  before, 
her  register  stood  in  his  name,  and  so  it  appears  at  the  Custom 
House  in  Baltimore.  That  the  said  Thompson  then  was,  and  had 
been  for  a  long  time  before,  a  citizen  of  the  United  States,  resident 

.in  Baltimore.  That  Thompson  &  Bathurst  were  at  the  time  afore- 
said, and  had  been  for  a  long  time  before,  resident  merchants,  trad- 
ing and  carrying  on  commerce  in  Baltimore.  That  Captain  John 
Heany  was  also  at  that  time,  and  for  a  long  time  before,  a  citizen  of 
the  United  States,  resident  (when  in  the  United  States)  at  Philadel- 
phia, and  had  been  for  many  years  in  the  employ  of  Hugh  Thomp- 
aon,  and  that  at  the  time  of  effecting  this  policy,  war  existed  be- 
tween Spain  and  the  Government  of  Colombia. 

m.  It  is  admitted  that  the  record  marked  A,  which  purports  to  be 
a  record  of  the  proceedings  of  the  Prize  Court  at  Porto  Rico,  which 
condemned  the  Budget  as  hereinafter  set  forth,  was  delivered  by  the 
plaintiffs  to  the  defendants,  upon  requisition  of  the  defendants,  in  the 
letter  of  7th  May,  1823,  and  it  is  admitted  the  said  record  is  duly 
certified. 

rv.  It  is  admitted  by  the  defendants,  that  the  paper  marked  S, 
[>arporting  to  be  a  decree  or  sentence  of  condemnation,  made  by  the 
Prize  Court  of  Porto  Bico,  is  duly  certified,  and  is  to  be  read  in  evi- 
lence  in  this  cause  on  the  trial,  and  is  the  paper  which  was  trans- 
nitted  to  the  defendants  at  the  time  of  the  abandonment. 

y.  It  is  admitted,  that  the  entire  cargo  of  the  Budget,  consisted 
if  munitions  of  war.  and  that  the  brig  JS'ew  Orleans,  was  a  Colom- 
bian ship  of  war,  and  that  Mr.  Zea,  was  the  agent  of  the  Colombian 
:oTeniment. 

TI.  It  is  admitted,  that  at  the  time  this  policy  of  insurance  was 
tfifected,  the  Budget  was  in  good  safety  at  London,  and  sailed  from 
bence  on  the  voyage  insured,  and  on  that  voyage,  was  met  off  La 
S-ciira  by  a  Spanish  privateer,  and  carried  by  her  into  Porto  Eico, 
•^  tiere  she  was  •  condemned,  as  set  forth  in'  the  record  marked  ^ 
,  referred  to  in  number  IV,  of  this  agreement,  and  that  the  *  • -^ 
Iskintiffs,  on  the  sixth  day  of  February,  1823,  abandoned  to  the 
aderwriters. 
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The  above  agreement  is  made  in  both  cases,  except  so  much  of  the 
second  article  as  relates  to  the  ownership,  which  it  is  agreed  is  to  be 
open  to  controversy  on  both  sides,  in  both  cases. 

And  the  plaintiff  then  offered  in  evidence  the  following  sentence: 
"  Sentence — ^Puerto  Bico,  23d  December,  1822.  Seen  this  snmmary 
instmction.  Judgment  respecting'the  capture  of  the  cor^'ette  Bud- 
get, coming  from  New  Orleans,  under  the  command  of  Captain  John 
Meany,  on  the  1st  instant,  by  the  Spanish  privateer  schooner,  called 
Cora,  or  Buenos  Amigos,  armed  in  this  place,  under  the  command  of 
Captain  Don  Juan  Esiga.  Taking  into  consideration  the  contents 
of  the  navigation  documents,  and  others  found  on  board,  with  the 
declarations  taken  in  the  act  of  capture,  and  those  now  rendered  in 
this  tribunal,  the  captains,  captor,  and  captured,  second  mate  of  the 
corvette,  and  prize  master,  resulting  in  the  whole,  that  this  vessel 
departed  from  London,  on  the  11th  October  last,  with  a  cargo  of  am- 
munitions of  war,  the  property  of  private  individuals,  residents  of 
that  capital,  who  directed  the  same  to  Caracas,  to  be  delivered  to 
Messrs.  Jones,  Powles,  Hurry  &  Co.  with  destination  for  La  Ouira, 
now  a  blockaded  enemy's  port,  in  order,  that  agreeably  to  Mr.  Zea's 
particular  intention,  the  Colombian  navy  may  be  put  on  a  respecta- 
ble footing,  and  that  at  the  same  time  the  brig  New  Orleans  be 
armed ;  that  a  regular  deposit  of  these  articles  may  be  established 
at  La  Guira,  for  the  general  use  of  the  service,  into  which  port  the 
said  corvette  endeavored  to  enter,  the  said  captain  having  orders, in 
case  he  found  the  same  actually  blockaded,  to  proceed  with  the  cargo 
to  Santa  Martha,  a  port  also  occupied  by  the  insurgents,  and  com- 
prehended in  the  same  declaration,  where  he  was  to  unload,  leaving 
them  for  the  direction  of  the  mentioned  individuals  of  Caracas ;  that 
iiyQ  ^^®  same  corvette  to  be  offered  for  the  service  of  •  the  said 
*  •  •*  squadron,  when  wanted,  particularly  to  recommend  the  same 
Captain  Meany  to  be  employed  in  the  same  marine,  with  several 
other  remarks  contained  in  the  same  documents,  which  manifest  the 
decided  protection,  the  European,  English,  and  the  Anglo-Americans, 
bestow  on  the  insurgents  of  the  continent,  against  all  the  rights,  and 
which  has  been  worth  consideration  in  such  a  short  term.  His  excel- 
lency agreed  to  declare,  as  in  fact  he  declares,  as  good  prize,  the  said 
corvette  Budget,  with  the  utensils,  rigging,  cargo,  and  every  other 
thing  she  possesses,  with  regulation,  to  the  last  ordinance  for  priva- 
teering, and  in  the  terms  prescribed  by  the  royal  order,  (of  the  9th 
Feb.  1816,)  the  captured  captain,  his  officers,  and  crew  of  the  cor- 
vette, remaining  at  the  disposal  of  his  excellency,  the  superior  poli- 
tical chief  governor  of  this  province,  with  regulation  to  the  contents 
of  the  58th  article  of  the  same  ordinance.  Thus  provided,  ordered, 
and  signed  by  his  Excellency  Don  Franciscus  Marcus  Santarda, 
Honorary  Magistrate  of  the  most  excellent  constitutional  audience  of 
the  territory,  and  Judge  de  letras  of  this  capital,  and  its  districts 
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which  the  Dotary  certifies.    Fbanoisgus  Mabcus  Santabda.   Joee 
Maria  Leda  de  Urbina,  Royal  Notary." 

Which  sentence  was  enclosed  to  the  nnderwriters  in  the  letter  of 
abaDdonment  of  the  6th  of  Febrnary,  1823 ;  and  was  delivered  to  the 
defendants  on  the  day  on  which  it  bears  date.    The  defendants  then 
produced  Thomas  Parker  and  David  Winchester^  who  proved  that  it 
was  the  usage  of  nnderwriters  to  call  for  the  pro4luction  of  the  log- 
book, as  part  ol^the  preliminary  proof,  in  all  cases  where  it  was  con- 
sidered necessary  to  satisfy  the  underwriters  with  regard  to  the  claim 
of  the  assured,  and  that  they  knew  of  no  instance,  in  which  such  a 
call  had  not  been  complied  with,  and  that  tliey  would  consider  the 
underwriters  as  justified  in  refusing  to  pay  a  loss,  in  a  case  where 
the  production  of  the  log-book  had  been  demanded  and  refused,  or 
its  non-production  not  accounted  for.    And  also  proved,  that  the  pro- 
test, and  proof  of  interest  according  to  •  the  usage  of  the  insu- 
ranee  offices  in  Baltimore,  are  the  only  usual  preliminary  proofs,    1  •  ^ 
and  that  the  log-book  is  never  produced  unless  when  called  for. 
Whereupon  the  defendants,  by  their  counsel  moved  the  Court,  that 
the  plaintiffs  had  not  offered  the  necessary  preliminary  proofs  to 
enable  them  to  maintain  this  action ;  but  the  Court  [Abgheb,  C.  J.] 
was  of  opinion,  that  the  proofs  oftered  were  sufficient,  the  defend- 
ants having  waived  all  objection  to  their  sufficiency,  by  their  letter 
of  the  4th  March,  1824,  herein  before  set  forth.    The  defendants  ex- 
cepted. 

2.  The  defendants,  to  supi)ort  the  issue  on  their  part,  offered  in 
evidence  the  copy  of  the  record  of  the  Prize  Court  of  Porto  Rico, 
which  it  is  admitted,  is  duly  certified  and  authenticated,  and  is  the 
same  paper  delivered  to  the  defendants  by  the  plaintiff,  in  pursuance 
to  the  letter  of  the  24th  May,  1823,  from  defendants  to  plaintiffs,  and 
of  their  answer  of  the  26th  May,  1823,  for  the  purpose  of  showing 
that  the  original  papers  of  which  copies  and  translations  purport  to 
be  inserted  in  said  record,  were  on  board  the  said  ship  Budget,  at 
the  time  of  her  capture,  and  were  acknowledged  to  have  been  so  on 
board  by  the  said  Meany,  the  captain  of  said  ship,  in  his  examination 
apon  oath,  befoi'e  the  said  Prize  Court.  To  the  admissibility  of 
which  record  for  the  said  purposes,  the  said  plaintiff  by  his  counsel 
objected,  and  the  Court  sustained  said  objection,  and  refused  to 
permit  said  record  to  be  read  in  evidence  to  the  jury  for  the  said  pur- 
pose.   The  defendants  excepted. 

3.  In  addition  to  the  matters  offered  in  evidence  by  the  plaintiff, 
which  are  stated  in  the  defendants' first  bill  of  exception,  and  hereby 
made  a  part  of  this  exception,  the  plaintiff  further  to  support  the 
issue  on  his  part,  ofiered  to  swear  John  D.  Danels  as  a  witness  to 
prove  that  the  blockade  mentioned  in  said  sentence,  as  one  of  the 
gfrounds  of  condemnation,  did  not  at  the  period  of  time  therein  re- 
ferred to,  exist  in  point  of  fact.  To  the  admissibility  of  which  evi- 
dence the  defendants  by  their  counsel  objected,  because  the  said 
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sentence  of  condemnation,  had  been  offered  and  relied  *  on  by 
■'■  •  ^  the  plaintiff  as  evidence  in  support  of  the  issue  on  his  part,  a8 
stated  in  the  defendants'  first  exception.  Bat  the  Court  overruled 
the  said  objection  and  permitted  the  witness  to  depose  to  the  said 
fact.    The  defendants  excepted. 

4.  The  defendants,  in  addition  to  all  the  matters  stated  in  the 
foregoing  exceptions,  and  which  are  hereby  made  a  part  of  this 
exception,  offered  in  evidence  the  following  letter,  which  it  is  ad- 
mitted was  written  by  Thompson  &  Bathurst,  and  received  by  John 
Meany,  the  captain  of  the  said  ship  Budget:  '^  Baltimore,  Nov. 
27th,  1821.  Captain.  J8hn  Meany,  supercargo  of  the  ship  Budget: 
Dear  Sir. — On  the  arrival  of  the  ship  Bud^ret  at  New  Orleans,  we 
leave  to  your  good  judgment  to  freight,  or  charter  her  in  such 
manner  as  you  may  consider  will  be  most  advantageous  for  the  con- 
cerned. Wishing  you  a  pleasant  and  prosperous  voyage,  we  remain 
your  obd't  h'ble  servants.  Thompson  &  Bathubst." 

And  also  offered  in  evidence  the  following  letter  from  Hugh  Thomp- 
son to  said  Meany,  which  it  is  admitted  was  written  by  said  Thomp- 
son, and  received  by  said  Meany. 

"  New  Orleans,  April  29th,  1822.  Mr.  John  Meany :  Sir— You  will 
proceed  in  the  ship  Budget  for  London,  and  there  deliver  the  goods 
on  freight.  Dispose  of  the  staves  to  best  advantage,  and  employ 
the  ship  either  by  freighting  or  any  other  way  you  think  will  be  to 
our  interest.  If  you  should  go  to  Bordeaux,  call  on  our  friends  there^ 
who  will  assist  you  in  getting  a  freight  to  the  United  States.  Write 
by  every  opportunity.  If  your  captain  does  not  suit,  you  are  at  lib- 
erty to  discharge  him.  Wishing  you  a  pleasant  and  prosperous  voy- 
age, I  remain  your  obd't  humble  ser'vt.    For  Thompson  &  Bathurst. 

Hugh  Thompson." 

And  also  gave  in  evidence  by  the  testimony  of  several  witnesses, 
who  had  been  fot  many  years  engaged  in  underwriting,  that  in  their 
judgment,  the  non-disclosure  of  the  fact,  that  the  vessel  on  which 
insurance  is  asked,  is  to  be  entirely  laden  with  articles  contraband 
of  war  on  the  •voyage  insured,  would  in  the  general  opinion 
l*^  and  judgii|ent  of  underwriters,  influence  their  judgment,  and 
induce  them  to  c^mand  a  lower  premium,  than  if  such  fact  was  com- 
municated. And  the  defendants  further  gave  in  evidence,  that  if 
at  the  time  the  said  order  was  given,  and  policy  effected,  it  had  been 
known  that  the  said  ship  would  be  entirely  laden  with  munitions  of 
war,  to  be  used  for  the  service  of  the  Colombian  Government  at 
La  Ouira,  partly  to  arm  a  vessel  of  war  called  the  New  Orleans, 
belonging  to  the  said  Government,  and  in  part  to  establish  a  depot 
of  arras  at  La  Guira  for  the  service  of  said  Government ;  that  the 
said  ship  Budget  was  to  be  offered  for  sale  to  the  said  Colombian 
Government,  whenever  she  might  be  wanted,  and  that  the  said 
Meany  was  to  be  employed  in  the  naval  service  of  said  Government, 
that  the  knowledge  of  said  facts,  or  either  of  them,  in  the  general 
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opinion  and  jadgmeDt  of  underwriters,  would  have  induced  the 
defendants  to  decline  said  risk  altogether,  or  to  charge  a  much 
higher  premium,  than  that  for  which  said  insurance  was  effected } 
and  the  defendants  further  proved  by  the  testimony  of  Baptist 
Mezick,  that  the  said  sliip  Budget  was.  when  built,  pierced  for  guns, 
and  was  readily  convertible  into  an  armed  ship.  And  the  plaintiff, 
farther  to  support  the  issue  on  his  part,  read  in  evidence  to  the  jury 
the  order  for  insurance,  with  the  endorsement  thereon,  which  it  is 
admitted  were  presented  by  Thompson  Sc  Bathurst  to  the  Maryland 
Insarance  Company,  on  the  days  of  their  respective  dates,  and  that 
insurance  was  thereupon  effected  by  the  said  company,  for  the  pre- 
mium stated  at  the  foot  of  the  first  of  said  orders,  as  inserted  in 
defendants'  first  exception. 

And  the  defendants  proved  by  Henry  Thompson,  a  witness  sworn 

in  the  cause,  that  he  was  a  director  in  the  Baltimore  Insurance  Office, 

on  the  9th  October,  1822,  when  an  order,  precisely  in  the  same  terms 

to  that  first  laid  before  the  Maryland  Insurance  Office,  was  presented 

to  the  Baltimore  office ;  that  after  the  adjournment  of  the  board  on 

that  day,  the  witness  met  the  said  Bathurst,  one  of  the  *firm      ^^ 

of  Thompson  &  Bathurst,  and  told  him  from  his  knowledge  of   ■■■  •  • 

Captain  Meany,  he  thought  it  probable  there  would  be  contraband 

on  board  the  said  ship  on  said  voyage,  and  that  by  the  order  of 

insurance  presented  to  the  said  Baltimore  office,  the  said  Thompson 

&  Bathurst  would  not  in  that  case  be  covered,  and  that  thereupon 

the  said  Thompson  &  Bathurst,  on  the  succeeding  day,  presented 

the  explanatory  order  endorsed  on  the  said  first  order;  and  also 

offered  evidence  to  prove,  that  according  to  the  usage  and  practice 

of  underwriting  in  Baltimore,  when  it  is  intended  the  policy  shall 

cover  contraband,  that  fact  is  always  stated  by  the  party  offering 

for  insurance.  ' 

And  thereupon  the  plaintiff  offered  in  evidence  to  the  jury,  the 
following  letters  and  endorsements : 

*'^  London,  September  3d,  1822.  Messrs.  Thompson  &  Bathurst : 
Gentlemen — I  wrote  you  stating  that  I  was  disappointed  in  not 
getting  the  freight  I  expected  to  Philadelphia,  and  waiting  for  that 
freight  prevented  my  going  to  Bordeaux,  where  a  freight  was  ready 
for  me ;  in  the  mean  time,  I  had  an  application  from  Hamburg,  to 
^o  there,  and  load  for  Vera  Cruz.  The  agent  and  myself  agreed  on 
£1,800  sterling.  I  waited  a  reasonable  time,  and  not  receiving  an 
answer,  I  chartered  the  ship  to  go  from  this  port,  or  from  Antwerp, 
:o  one  of  the  following  ports  in  the  Colombian  Government, — '  La 
3-nira,  Porto  Cabello,  Santa  Martha  or  Carthagena,  and  to  receive 
ei,050  sterling,  and  they  pay  all  the  port  charges.  We  commence 
oiirding  this  day,  and  will  dispatch  immediately.  The  ship  is  now 
n  complete  order.  I  will  take  the  command :  the  captain  I  dis- 
^barged,  be  being  indolent,  and  bad  habits,  which  endanger  our 
i  ves.    I  have  had  only  two  men  on  pay  during  our  stay  in  this  place. 
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nexed  to  these  presents,  in  Baltimore,  the  10th  day  of  October,  one 
thousand  eight  hundred  and  twenty-two. 

^'Memorandum. — 1.  It  is  agreed  by  and  between  the  assured  and 
assurers,  that  no  loss  shall  be  paid  on  any  average  under  five  per 
cent.,  unless  said  average  be  general.  2.  It  is  further  agreed,  that 
if  any  dispute  shall  arise  relating  to  a  loss  on  this  policy,  it  shall  be 
referred  to  two  persons,  one  to  be  chosen  by  the  assured,  and  the 
other  by  the  president  of  the  Maryland  Insurance  Company,  for  the 
time  being,  which  two  persons  shall  have  the  power  to  adjust  the 
same ;  but  in  case  the^^  cannot  agree,  then  these  two  persons  shall 
choose  a  third,  and  any  two  of  them  agreeing,  their  determination 
shall  be  obligatory  on  both  parties.  3.  If  the  above  vessel,  after  a 
regular  survey,  shall  •be  condemned  for  being  unsound  or 
'■^^  rotten,  the  company  shall  not  be  bound  to  pay  their  subscrip- 
tions to  this  policy.  4.  It  is  also  agreed  between  the  assured  and 
assurers,  that  in  all  cases  of  return  premium,  one-half  per  cent,  upon 
the  sum  insured,  shall  be  retained  by  the  assurers.  5.  It  is  mutually 
agreed  by  the  parties  to  this  policy,  that  no  part  of  the  premium 
shall  be  returned  or  abated,  on  account  of  any  deviation  which  shall 
be  made  by  the  owners  or  their  factors,  from  the  present  voyage. 
6.  Warranted  by  the  assured  free  from  any  charge,  damage  or  loss, 
which  may  arise  in  consequence  of  seizure  or  detention  of  the  prop- 
erty, for  or  on  account  of  any  illicit  or  prohibited  trade.  And  in  case 
of  capture  or  detention,  the  assured  renounces  all  claim  against  the 
company  for  damage,  seamen's  wages  or  provisions :  and  should  the 
said  ship  not  be  heard  of  within  twelve  months  from  the  time  she 
leaves  her  last  port,  then  she  shall  be  deemed  a  loss,  which  the  com- 
pany engages  to  pay  without  further  delay. — ($6,000.) — Five  thou- 
sand dollars.  John  Hollins,  Prest." 

And  the  order  on  which  the  same  was  founded,  which  is  in  the 
following  words: — '^ Extract  of  a  letter  received  &om  Capt.  John 
Meany,  of  the  ship  Budget,  dated  London,  3d  and  4th  September, 
1822.  I  have  chartered  the  ship  to  go  fron\  this  port  or  Antwerp,  to 
one  of  the  following  ports  in  the  Colombian  Government — ^Laguira, 
Porto  Cabello,  Santa  Martha,  or  Carthagena.  We  commence  load- 
ing this  day,  and  will  dispatch  immediately.  The  ship  is  in  com- 
plete order — stands  A,  No.  1,  at  Lloyd's — has  been  docked,  caulked 
all  over,  coppered  with  24  oz.  copper — has  two  suitfi  of  sails,  one 
almost  new ;  4  anchoi's,  and  4  cables,  two  of  the  cables  chain.  She 
has  been  put  in  complete  order  in  rigging,  &c.  If  she  should  go  to 
Antwerp,  which  is  not  probable,  I  will  get  the  insurance  done  here; 
so  that  you  will  make  the  insurance  from  either  of  those  ports^ — say 
$8,000  on  ship,  and  $2,000  on  freight.  As  some  freight  may  offer  at 
Laguira,  that  would  prevent  my  returning  to  the  United  States — in 
that  case  there  should  be  a  return  premium." 

•  "Insurance  is  wanted  as  above,  against  all  risks,  for  ac- 
^^^  count  of  all  whom  it  may  concern,  and  in  case  of  loss,  the 
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amoant  to  be  paid  as  on  the  above  named  ship  Budget,  $8,000, 

vaioed  at  $10,000,  and  freight  $2,000,  or  the  proceeds  thereof,  at  and 

from  London  or  Antwerp,  to  one  or  two  of  the  above  named  ports  on 

the  Spanish  Main,  and  at  and  from  thence  to  a  port  in  the  United 

States,  expected  to  be  Baltimore.    What  return  if  only  one  port 

OD  the  Spanish  Main  is  used,  and  what  return,  should   the  risk 

BDd  there !    Thompson  &  Bathubst.    Baltimore,  Oct.  9th,  1822." 

"Answer.    Freight  valued  at  $4,000;  10  percent. — to  return  5  per 

cent,  if  the  risk  end  at  the  first  port ;  if  at  the  second,  2^  per  cent." 

Which  said  order,  with  the  offer  of  the  defendants  noted  thereon, 

iras  on  the  following  day,  to  wit:  the  10th  October,  again  prasented 

to* the  defendants  by  the  plaintiffs,  with  the  following  endorsement: 

'^Although  our  advices  give  us  no  reason  to  believe  there  will  be  any 

articles  contraband  of  war,  on  board  the  ship  Budget,  still,  as  we 

fFJsh  to  be  covered  against  all  possible  risk,  we  request  your  recon- 

lideration  of  the  within  application,  including  articles  contraband  of 

far.    T.  &  B.    October  10th." 

To  which  an  answer  was  returned  by  the  defendants  in  the  follow- 
Dg  words,  written  on  said  order,  viz :  "As  yesterday,  including  arti- 
iles  of  war,  $3,000  on  the  vessel— $2,000  on  the  freight." 

And  the  same  was  accepted  by  the  plaintiifs,  in  the  following 
^ords,  viz :  "  $5,000  is  accepted.    T.  &  B." 

And  the  plaintiffs  also  gave  in  evidence  the  following  letters,  which 
rere  admitted  to  be  the  whole  correspondence  between  the  parties. 
^'  Baltimore,  12th  March,  1823.  To  the  President  and  Directors  of 
he  Maryland  Insurance  Company, — Grentlemen :  Having  received 
dvice  from  Captain  Meany,  that  he  had  purchased  the  ship  Budget 
fter  her  being  condiemned,  and  drawn  on  us  for  amount  of  costs  and 
isbursements,  •  we  wish  to  know  if  we  may  calculate  on  re-  - ' 
eiving  from  you  the  amount  insured  in  your  ofQce,  at  the  '■^^ 
tipolated  time  expressed  in  your  policy — say  90  days  from  proof  of 
»S8.     We  remain,  most  respectfully,  your  obed't  servants, 

Thompson  &  Bathuest." 
"  Ofiice  of  the  Maryland  Insurance  Co.  12th  March,  1823. — Gen- 
emen :  In  reply  to  your  note  of  this  date,  we  have  only  to  state, 
lat  not  having  seen  Captain  Meany's  protest,  we  cannot  satisfac- 
>rilj  make  you  a  reply,  because  on  it  mainly  depends  the  ground 
•r  payment,  which,  (when  presented,)  if  found  in  order,  the  loss  is 
ikyable  in  ninety  days  after  proof  and  adjustment  thereof.  Very 
tspectfully,  &c.  John  Hollins,  President."  (Endorsed)  "  Messrs. 
bompson  &  Bathurst,  Baltimore." 

<^  Baltimore,  May  7th,  1823.  To  the  President  and  Directors  of 
le  Maryland  Insurance  Co. — Gentlemen :  We  abandoned  to  you  on 
te  €th  February  last,  the  ship  and  freight  of  ship  Budget,  insured 
your  ofQce  by  policy  Ko.  8881,  and  at  same  time  handed  you  a 
rtified  copy  of  the  condemnation  of  said  ship  at  Porto  Eico.  The 
^riod  of  time  required  by  your  policy  for  payment  of  loss,  after 
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places  on  the  Main,  partially  ladeu  with  contraband,  was  captured 
by  a  Spanish  privateer,  and  taken  into  Havana,  where  prize  pro- 
ceedings having  been  instituted,  the  contraband  articles  were  con- 
demned, and  the  residne  of  the  cargo  with  said  schooner  releaRed. 
And  also  offered  as  a  witness  Eichard  H.  Douglass,  who  proved  that 
the  brig  Morris,  Captain  Bodily,  bound  from  Baltimore  to  Vera  Cruz, 
having  on  board  a  number  of  muskets  and  flints,  with  other  cargo 
1  fil  ^^^^  innocent  on  her  arrival  in  *  the  latter  part  of  April,  in 
*^*  the  year  1823,  was  permitted  to  trade  with  the  town  of  Vera 
Cruz,  then  in  possession  of  the  Patriots,  on  payment  of  duties  to  the 
Boyalist  Spaniards,  occupying  the  castle  of  St.  John  D'UlIba,  which 
eommanded  the  entrance  of  Vera  Cruz, — ^that  after  some  time,  the 
said  muskets  and  flints  were  discovered  by  the  Eoy alist  Spaniards,  who 
seized  and  confiscated  the  same,  but  did  not  interfere  with  the  rest 
of  the  said  cargo  or  vessel.  And  also  offered  as  a  witness  Frederick  G. 
Graff,  who  proved  that  the  schooner  Harriet,  Captain  Baker,  sailed 
from  Baltimore,  in  March,  1822,  with  a  cargo  consisting  in  part  of 
contraband,  bound  to  Santa  Martha,  and  Carthagena,  both  of  which 
places  she  visited,  and  sold  that  part  of  the  cargo  not  contraband, 
at  Carthagena,  and  then  with  the  proceeds  of  said  sales  in  money,  and 
the  contraband  articles,  sailed  for  Chagres,  and  off  the  \>OTt  of  Car- 
thagena was  captured  by  a  Spanish  privateer,  who  took  from  her 
the  money  and  contraband  articles,  and  released  the  schooner,  pay- 
ing the  captain  his  freight.  That  ai'terwards,  the  Navy  Department 
ordered  Captain  Biddle,  of  the  United  States  Ship  Congress,  to  call 
at  St.  Jago,  where  the  said  privateer  was  owned,  and  interpose  a 
claim  for  the  said  money  so  illegally  taken  by  said  privateer.  And 
further  offered  evidence,  that  the  general  impression  of  merchants 
and  underwriters  in  Baltimore,  at  the  period  when  this  insurance 
was  made,  was,  that  vessels  sailing  from  the  United  States  to  ports 
in  Colombia,  and  other  ports  in  South  America,  with  cargoes  not 
contraband  in  whole,  or  in  part,  would  be  permitted  to  pass  and  pro- 
ceed to  their  respective  places  of  destination  without  interference, 
or  capture  by  Spanish  privateers. 

And  thereupon  the  plaintiffs  offered  eividence  to  show,  that  the 
general  impression  of  merchants  and  underwriters  in  Baltimore  was, 
that  vessels  sailing  from  the  United  States  to  ports  in  Colombia,  and 
other  ports  in  South  America,  with  any  kind  of  cargoes,  whether 
contraband  or  not,  were  after  the  proclamation  of  Morales  relative 
ifto  ^^  ^^^  blockade,  •as  hereinbefore  referred  to,  captured  by 
'-^'^  Spanish  privateers,  and  condemned  in  the  Spanish  tribunals. 
And  also  offered  in  evidence  by  John  D.  Danels,  that  the  port  of  La 
Guira,  from  the  1st  of  October,  1822,  to  the  1st  day  of  January,  1823, 
was  never  blockaded  in  fact,  and  that  daring  that  period  the  Colom- 
bian squadron  had  a  decided  ascendancy  in  that  neighborhood.  And 
the  defendants  gave  in  evidence  that  the  said  ship  Budget  was  not 
a  remarkably  fast  sailer,  and  that  the  rates  of  premiams  on  vessels, 
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proceeding  from  ports  in  the  United  States,  to  ports  in  the  Govern- 
ment of  Colombia,  with  cargoes  of  contraband,  were  from  six  to 
seven  and  a  half  per  cent.,  bnt  that  the  vessels  so  insured  were  re- 
markably fast  sailing  vessels,  and  were  of  a  class  generally  named 
clippers,  and  built  expressly  for  the  purpose  of  such  voyages.  And 
they  further  gave  in  evidence  that  the  risk  of  a  contraband  cargo 
carried  in  such  a  ship  as  the  Budget,  from  London  to  the  ports  of 
La  Guira  and  Porto  Cabello,  would  be  much  greater  than  in  these 
fast  sailing  American  vessels,  going  from  ports  in  the  United  States 
in  similar  cases,  to  the  said  last  mentioned  ports.  And  the  defend- 
ants further  gave  in  evidence,  by  several  underwriters  of  great  expe- 
rience, that  underwriters,  in  calculating  their  premiums  on  orders  of 
insurance,  do  not  estimate  the  risk  as  the  worst  possible  which  can 
arise  under  such  order,  and  charge  accordingly. 

And  thereupon  the  defendants,  by  their  counsel,  prayed  the  Court 
to  instruct  the  jury — 

1.  That  the  terms  of  the  order  for  insurance,  and  of  the  policy  in 
this  case,  amotmt  to  a  warranty  that  the  ship  Budget  was  a  neutral 
ship,  bonnd  upon  a  mercantile  voyage,  with  a  permission  to  carry 
some  articles  contraband  of  war,  but  in  every  other  respect  to  be  em- 
ployed and  navigated  as  a  neutral  ship;  and  if  the  jury  find,  from 
all  the  evidence  and  admissions  in  the  cause,  that  the  ship  Budget, 
on  the  voyage  insured,  was  entirely  laden  with  munitions  of  war, 
and  that  the  same  were  destined  for  the  service  of  the  Colombian 
Government  at  La  Guira,  partly  to  arm  a  vessel  of  ♦war  ^^q 
called  the  New  Orleans,  belonging  to  the  said  Government,  ^^^ 
and  in  part  to  establish  a  depot  of  arms  at  La  Guira,  for  the  service 
of  the  said  Government ;  or  that  the  said  ship  was  to  be  offered  for 
sale  to  the  Colombian  Government,  whenever  she  might  be  wanted ; 
or  that  the  said  Meany,  captain  of  the  Budget,  was  to  be  employed 
in  the  naval  service  of  the  said  Government ;  or  that  a  breach  of 
blockade  was  committed  by  the  Budget,  as  set  forth  in  the  sentence 
of  condemnation  of  the  Prize  Court  of  Porto  Rico;  that  then  the 
policy  is  violated,  and  the  plaintiff  is  not  entitled  to  recover. 

2.  That  the  terms  for  the  said  order  of  insurance  amount  to  a  re- 
presentation, that  the  Budget  was  a  neutral  ship,  bound  upon  a  mer- 
cantile voyage,  with  permission  to  carry  some  articles  of  contraband 
of  war,  but  in  every  other  respect  to  be  employed  and  navigated  as 
a  neutral  ship;  and  if  they  believe  from  all  the  evidence  and  admis- 
sions in  the  case,  that  the  ship  Budget,  on  the  voyage  insured,  was 
entirely  laden  with  munitions  of  war,  and  that  the  same  were  des- 
tined for  the  service  of  the  Colombian  Government,  at  La  Guira, 
partly  to  arm  a  vessel  of  war  called  the  New  Orleans,  belonging  to 
the  said  Government,  and  in  part  to  establish  a  depot  of  arms  at  La 
Guira,  for  the  service  of  the  said  Government ;  or  that  the  said  ship 
Budget  was  to  be  offered  for  sale  to  the  Colombian  Government 
whenever  she  might  be  wanted ;  or  that  the  said  Meany,  captain  of 
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the  Badget,  was  to  be  employed  in  the  naval  service  of  said  6ovexn> 
ment ;  or  that  a  breach  of  the  blockade  was  committed,  as  set  forth 
in  the  sentence  of  condemnation,  that  then  the  policy  is  discharged, 
and  the  plaintiff  is  not  entitled  to  recover. 

3.  If  the  jury  believe,  that  the  Budget,  at  the  time  of  presenting 
the  said  order  for  insurance,  and  at  the  execution  of  the  policy,  was 
in  fact  an  American  vessel,  owned  by  Hugh  Thompson,  an  American 
citizen,  and  a  merchant  resident  in  the  City  of  Baltimore,  that  the 
assured  were  bound  so  to  employ  and  navigate  the  said  ship,  as  not 

to  •compromit  her  neutral  character  and  rights,  except  so  far 
^^^  as  they  might  be  compromitted  by  the  transportation  of  some 
articles  contraband  of  war,  for  commercial  purposes;  and  if  the  jury 
find,  from  all  the  evidence  and  admissions  in  the  cause,  that  the  said 
ship  Budget,  on  the  voyage  insured,  was  entirely  laden  with  muni- 
tions of  war,  and  that  the  same  were  destined  for  the  service  of  the 
Colombian  Government,  at  La  Guira,  partly  to  aim  a  vessel  of  war 
called  the  New  Orleans,  belonging  to  the  said  Government,  and  in 
part  to  establish  a  depot  of  arms  at  La  Guira,  for  t^e  service  of  the 
said  Government ;  or  that  the  said  ship  was  to  be  offered  for  sale  to  the 
Colombian. Government  whenever  she  might  be  wanted ;  or  that  the 
said  Meany,  captain  of  the  said  Budget,  was  to  be  employed  in  the 
naval  service  of  the  said  Government;  or  that  a  breach  of  blockade 
was  committed  by  said  Budget,  and  that  the  existence  of  such  facts, 
or  either  of  them,  became  the  efficient  cause  of  the  condemnation  of 
the  ship,  and  were  produced  by  the  act  of  the  assured  or  their  agent, 
that  then  the  policy  is  discharged,  and  the  plaintiff  is  not  entitled  to 
recover. 

4.  If  the  jury  believe,  that  the  ship  Budget  was,  at  the  time  of  the 
execution  of  this  policy  of  insurance,  a  neutral  ship  in  fact,  that  it 
was  incumbent  on  the  assured  so  to  employ  and  navigate  the  ship, 
as  not  to  compromit  her  neutral  character  and  rights,  except  in  the 
transportation  of  some  articles  contraband  of  war,  lor  commercial 
purposes;  and  if  the  jury  find,  from  all  the  evidence  and  admissions 
in  the  cause,  that  the  said  ship,  on  the  voyage  insured,  was  entirely 
laden  with  munitions  of  war,  and  that  the  same  were  destined  for 
the  service  of  the  Colombian  Government,  at  La  Guira,  partly  to 
arm  a  vessel  of  war  called  the  New  Orleans,  belonging  to  the  said 
Government,  and  in  part  to  establish  a  depot  of  arms  at  La  Guira, 
for  the  service  of  said  Government ;  or  that  the  said  ship  Budget  was 
to  be  ofi'ered  for  sale  to  the  Colombian  Government  whenever  she 
might  be  wanted ;  or  that  the  said  Meany,  captain  of  the  Budget,  was 

to  be  employed  in  the  naval  service  of  said  •  Government,  and 
*^^  the  existence  of  such  facts,  or  either  of  them,  became  the  effi- 
cient cause  of  the  condemnation  of  the  ship,  and  were  produced  by 
the  assured  or  their  agent,  subsequent  to  the  execution  of  the  policy^ 
that  then  the  policy  is  discharged,  and  the  plaintiff  is  not  entitled  to 
recover. 
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5.  If  the  jury  believe,  from  all  the  evidence,  that  a  breach  of  the 
blockade  was  committed  by  the  Budget,  as  set  forth  in  the  sentence 
of  condemnation ;  and  that  the  ship,  upon  which  this  insurance  was 
obtained,  was  an  American  ship,  that  then  the  policy  is  discharged, 
inasmuch  as  a  contract  of  insurance,  the  object  of  which  was  to 
protect  the  assured  from  a  loss  arising  by  a  breach  of  blockade, 
would  be  void  in  law. 

6.  That  even  if  a  contract  of  insurance  against  a  loss  from  breach 
of  blockade  would  be  valid  in  law,  the  assumption  of  such  a  risk 
must  arise  from  an  express  undertaking  on  the  part  of  the  under- 
writers, and  as  there  is  an  entire  absence  of  any  such  express  under- 
taking in  this  case,  the  plaintiff  is  not  entitled  to  recover,  if  the  jury 
should  be  of  opinion  that  a  breach  of  blockade  was  committed  by 
the  Budget,  as  set  forth  in  the  decree  of  condemnation. 

7.  That  the  order  for  insurance  in  this  cause,  contains  no  commu- 
nication or  disclosure  of  the  facts,  that  the  ship  Budget  was,  on  the 
voyage  insured,  to  be  fully  and  entirely  laden  with  munitions  of  war, 
or  that  the  same  were  destined  for  the  use  of  the  Colombian  Govern- 
ment, or  that  the  said  ship  Budget,  with  the  said  Meany  as  the  cap- 
tain, were  to  be  employed  in  the  service  of  the  Colombian  navy ; 
that  in  the  absence  of  all  evidence,  that  the  said  facts,  or  either  of 
them,  were  disclosed  to  the  defendants,  at  the  time  the  insurance 
was  effected, — ^if  the  jury  believe  that  the  said  facts,  or  either  of 
them  existed — and  if  they  further  believe  that  the  said  Meany  was 
the  agent  of  the  plaintiff  in  chartering  the  said  ship  Budget,  and  had 
the  general  management  and  conduct  of  the  employment  of  the  said 
ship,  and  that  the  said  Meany,  at  the  time  this  order  was  presented 
•  for  insurance,  and  after  policy  effected,  had  knowledge  of 

the  facts  before  mentioned,  or  either  of  them:  and  if  the  jury  ^^^ 
should  further  believe,  that  the  facts  or  either  of  them,  if  communi- 
cated to  the  defendants,  would  have  influenced  their  judgment  in^ 
forming  an  estimate  of  the  risk,  and  have  induced  them  to  decline  it 
altogether,  or  demand  a  higher  premium  than  what  was  taken  for 
effecting  the  policy  in  this  cause,  that  then  the  plaintiff  is  not  enti- 
tled to  recover. 

8.  That  the  order  for  insurance  in  this  cause,  contains  no  commu- 
nication or  disclosure  of  the  facts,  that  the  ship  Budget,  on  the  voy- 
age insured,  was  to  be  fully  and  entirely  laden  with  munitions  of 
war,  or  that  the  same  were  destined  for  the  use  of  the  Colombian 
Government,  or  that  the  ship  Budget,  with  the  said  Meany  as  her 
eaptain,  was  to  be  employed  in  the  service  of  the  Colombian  navy; 
that  in  the  absence  of  all  evidence  that  the  said  facts,  or  either  of 
them,  were  disclosed  to  the  defendants  at  the  time  the  insurance 
was  effected,  if  the  jury  believe  that  the  facts,  or  either  of  them  ex- 
isted ;  and  if  they  further  believe  that  the  said  Meany  was  the  agent 
of  the  plaintiff  in  chartering  the  ship  Budget,  and  had  the  general 
management  and  conduct  in  the  employment  of  the  said  ship,  and 
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that  at  the  time  when  he  wrote  his  letters  to  the  plaintiff,  under  the 
date  of  the  3d  and  4th  of  September,  1822,  (extracts  from  which 
were  commnnicated  to  the  defendants  in  their  order  for  insurance,) 
he  had  knowledge  of  the  facts  before  mentioned,  or  either  of  them ; 
and  if  the  jury  should  further  believe  that  the  said  facts,  or  either  of 
them,  if  communicated  to  the  defendants,  would  have  influenced 
their  judgment  in  forming  an  estimate  of  the  risk,  and  have  induced 
them  to  decline  it  altogether,  or  to  demand  a  higher  premium  than 
was  taken  for  effecting  the  policy  in  this  cause,  that  then  the  plain- 
tiff is  not  entitled  to  recover. 

9.  If  the  jury  believe,  from  ail  the  evidence  and  admissions  in  the 
cause,  that  the  ship  Budget,  on  the  voyage  insured,  was  entirely 
laden  with  munitions  of  war,  and  that  the  same  were  destined  for 
ifiiy  ^^^  service  of  the  Colombian  *  Government  at  La  Guira, 
"'■^  •  partly  to  arm  a  vessel  of  war  called  the  New  Orleans,  belong- 
ing to  the  said  Government,  and  in  part  to  establish  a  depot  of  arms 
at  La  Guira  for  the  service  of  the  said  Government;  or  that  the  ship 
Budget  was  to  be  offered  to  the  Colombian  Government,  whenever 
she  might  be  wanted;  or  that  the  said  Meany,  the  captain  of  the 
Budget,  was  to  be  employed  in  the  naval  service  of  the  said  Grovem- 
ment;  and  that  sach  acts  or  either  of  them,  were  calculated  to  pro- 
duce the  condemnation  of  the  ship,  upon  the  event  of  capture,  ac- 
cording to  the  habits,  and  common  practice  of  the  belligerent  in 
question,  that  then  the  policy  is  avoided  upon  the  principles  asserted 
in  the  previous  prayers,  although  such  acts  might  not  legally  author- 
ize a  condemnation  upon  the  principles  of  the  law  of  nations. 
Which  instructions,  and  each  of  them,  the  Court  refused  to  give. 
The  defendants  excepted. 

Upon  these  prayers,  Abgheb,  C.  J.  delivered  the  following 
opinion  : 

Many  very  important  principles  of  insurance  necessarily  arise  in 
this  case,  and  have  been  very  ably  and  learnedly  discussed. 

The  first  question  to  which  our  attention  will  be  directed,  will  be 
the  existence  or  non-existence  of  a  warranty  of  neutrality,  or  of  a 
representation  of  neutrality. 

The  order  for  insurance  containing  the  alleged  representation  be- 
ing referred  to  in  the  policy,  and  by  such  reference  constituting  a 
part  of  the  policy,  whatever  obligation  it  may  create,  would  be  con- 
sidered rather  in  the  light  of  an  express  warranty,  which  would  re- 
quire a  strict  performance  than  of  a  mere  representation,  which 
would  only  demand  a  substantial  compliance  with  its  terms. 

It  is  conceded  that  there  exists  in  the  order  no  direct  warranty  of 
neutrality,  but  it  is  contended,  that  if  one  arises  by  necessary  impli- 
cation from  the  words  used,  an  express  warranty  is  created.  We  ad- 
mit this  doctrine,  and  shall  examine  the  order  to  ascertain  whether 
these  inferences  contended  for  are  necessarily  deducible  from  it. 
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*  This  order  demands  an  insaranoe  against  all  risks,  and  ^^^ 
then  merely  speaks  of  a  possible  danger  of  contraband.  The  '-^^ 
amount  of  it  then  is  only  this :  ^^  I  apprehend  danger  from  the  peon* 
liar  voyage,  guard  me  against  every  possible  risk.  I  am  ignorant  of 
tb«  hazard  1  run,  for  my  advices  are  silent  on  the  subject ;  my  fear 
is  of  the  possibility  of  contraband,  but  you  know  the  nature  and 
oom*8e  of  the  trade ;  as  you  are  to  cover  all  risks,  secure  yourself  by 
an  adequate  premium.''  There  is  no  assertion  that  contraband 
woald  be  on  board,  the  possibility  only  is  asserted.  If  a  vessel  be 
stated  to  be  American,  there  is  in  general  a  warranty  that  she  is 
American,  and  all  the  just  inferences  and  legal  consequences  which 
are  deducible  from  such  an  assertion,  flow  necessarily ;  she  must  be 
na\igated,  and  documented,  as  the  laws  of  her  nation  demand.  So, 
to  say  that  she  sails  with  a  sea  letter  is  a  warranty.  But  it  must  be 
observed,  that  in  both  these  cases  there  is  the  positive  averment  of 
a  fact.  In  this  case,  there  is  no  such  positive  averment.  That 
which  is  stated,  is  stated  dubiously.  She  may  possibly  carry  contra- 
band, but  whether  she  will  or  not,  the  assured's  advices  are  silent, 
or  in  other  words,  they  are  ignorant  of  the  fact.  Can  it  then  be  se- 
riously contended,  that  they  meant  to  warrant  as  a  fact  that  which 
they  apprise  the  office  they  know  nothing  about  f  Where  is  the 
case  to  be  found  which  decides  that  the  assertion,  she  may  possibly 
be  an  American,  she  may  possibly  carry  a  sea  letter,  amounts  to  a 
warranty  I  None  such  have  been  cited,  none  such  exist;  to  infer  a 
warranty  from  such  a  statement  would  be  to  make  a  contract  for  the 
assured  where  they  never  intended  to  make  one  for  themselves. 
The  ship  being  in  fact  an  American,  and  the  owners  residents  and 
citizens  of  this  place,  can  make  no  possible  diflerence,  because  her 
national  character  is  not  pointed  to  in  the  policy  by  any  express  de- 
signation, and  the  policy  is  ^^  for  whom  it  may  concern."  That  is,  it 
is  for  the  plaintiffs,  if  they  are  then  the  owners,  or  any  body  else, 
neutral  or  belligerent,  who  might  then  be  the  owner,  and  for  whom 
the  *  plaintiffs  may  have  been  the  agents.  The  expression, 
"to  be  paid  to  them  in  case  of  a  loss,"  amounts  to  nothing  '■^^ 
against  this  view.  For  it  might  have  amounted  to  a  mere  direction 
to  the  office  to  pay  them  in  the  character  of  agents,  if  in  fact,  such 
agency  had  existed,  in  order  that  in  such  a  case  they  might  be  the 
more  effectually  indemnified  in  the  event  of  loss,  for  the  advance, 
not  only  of  this  premium,  but  of  the  balance  of  other  premiums, 
which  may  have  been  advanced  as  a  general  agent  for  effecting  in- 
sarances,  for  which  advance  and  balance  they  would  have  had  an 
anquestionable  hen,  as  against  their  principal  upon  the  policy  itself. 
Bat  if  these  words  are  interpreted  to  mean,  that  the  insurance  was, 
at  all  events,  effected  for  them  and  them  only ;  then  the  words  "  for 
whom  it  concerns  "  are  contradicted,  or  they  must  be  treated  as  if 
they  constituted  no  part  of  the  stipulation.  The  rule  of  interpreta- 
tion,  as  we  have  always  understood  it  to  be,  is,  that  you  must  so  con- 
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strne  an  instrument,  that  every  word,  if  possible^  shall  have  its  ap- 
propriate meaning,  and  this  we  do  in  this  instance,  witbont  violating 
or  discarding  any  portion  of  the  instrument.  In  aid  of  this  view  of 
the  clause  referred  to,  we  cannot  fail  to  remark  the  commercial  un- 
derstanding of  the  word  contraband,  as  proved  by  one  of  the  wit- 
nesses, that  it  was  considered  rather  as.  having  a  reference  to  the 
kind  and  description  of  the  cargo,  than  the  national  character  of  its 
owner,  or  of  the  peaceful  or  belligerent  relation  of  his  Grovernmeat 
towards  other  powers.  There  is  then  no  warranty  of  neutrality,  and 
considering  the  representation  as  incorporated  in  the  policy,  and 
constituting  a  part  of  it,  there  exists,  of  course,  no  representation  of 
neutrality. 

This  leads  us  to  the  inquiry  of  the  extent  of  the  risk  covered  by 
this  policy.  The  words  of  the  policy  look  per  se  to  a  promise  of  in- 
demnity for  all  losses  except  those  proceeding  from  illicit  or  prohib- 
ited trade;  it  covers  the  risks  of  neutral  ownership,  and  of  bellige- 
rent ownership.  We  mean  the  ordinary  risks  of  such  an  ownership, 
for  perhaps  there  may  be  some  belligerent  risks,  so  extremely 
111 U  •  hazardous,  imminent  and  extraordinary,  as  that  they  could 
not  be  presumed  to  have  entered  into  the  contemplation  of  the  par- 
ties, and  where  of  course  concealment  might  be  held  to  vitiate  the 
policy.  Bat  in  the  absence  of  such  uncommon  peculiar  perils,  the 
assurer  shall,  in  the  general  phraseology  he  has  used,  be  presumed 
to  have  contemplated  the  possibility  of  the  greatest  risk,  and  if  they 
have  not  done  so  by  demanding  a  premium  commensurate  with  their 
contract,  it  is  their  own  fault,  and  they  shall  not  in  a  Court  of  justice 
be  permitted  to  seek  shelter  under  their  own  neglect,  from  the  fulfil- 
ment of  their  express  stipulation.  And  here  we  may  be  permitted 
to  say,  that  the  interpretation  of  this  instrument  is  a  question  for 
our  consideration  exclusively.  The  same  rules  apply  to  a  policy,  as 
to  all  other  instruments.  It  must  be  expounded  by  principles  of  law, 
and  not  by  the  opinions  of  witnesses.  It  is  true,  that  where  the 
nsage  of  trade  has  assigned  meaning  to  particular  words,  the  Courts 
will  resort  to  such  usage  to  assist  them  in  the  interpretation,  and  to 
enable  them  to  effectuate  the  intention  of  the  parties.  But  the  as- 
sured cannot  escape  from  a  legal  responsibility,  change,  modify  or 
alter  it,  by  seeking  refuge  in  the  varying  opinions  of  commercial 
men,  when  they  expressly  say  they  assume  all  risks,  and  no  warranty 
exists  that  will  justify  us  in  limiting  their  responsibility.  Had 
Thompson  and  Bathurst,  instead  of  acting  for  themselves,  been 
agents  of  the  subjects  of  a  belligerent  nation,  there  can  be  no  doubt 
that  the  policy  covered  such  belligerent  property,  and  the  ordinary 
risks  to  which  it  would  have  been  subjected.  It  was  true  she  was 
registered  as  an  American  ship,  but  the  assurer  had  no  right  to 
look  at  this  without  a  warranty  or  representation,  for  they  might 
before  the  date  of  such  policy  have  sold  her  to  such  belligerent,  or 
had  they  been  in  treaty  by  their  agent  in  London  for  the  sale  of  this 
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vessel  to  a  belligerent,  for  whom  they  had  orders  m  case  of  a  pur- . 
ehase  to  insure,  and  Thompson  &  Bathurst  not  in  fact  knowing 
.whether,  at  the  date  of  the  order  for  insurance,  a  sale  had  been 
effected  or  not,  and  acting  in  *  pursuance  of  their  agency  to  ^^^^ 
cover  belligerent  ownership,  if  such  should  be  the  fact,  or  if  ^^^ 
not,  to  secure  themselves,  could  there  exist  a  doubt  but  that  the 
policy  would  have  covered  either  the  belligerent  owner,  in  case  of  a 
sale  to  him,  or  Thompson  &  Bathurst,  if  they  had  not  in  fact  parted 
with  their  property  t 

The  doctrine,  that  in  such  a  policy  the  risk  of  belligerent  owner- 
ship is  undertaken,  is  settled  in  the  Supreme  Court  of  the  United 
States.  Hodgso^  vs.  Mar.  Ins.  Co.  of  Alexandria,  5  Cranoh,  100. 
And  it  is  conceded,  that  the  New  York  decisions  have  pronounced 
the  assumption  of  belligerent  risks.  Nor  do  we  perceive  that  any 
of  the  English  decisions  contradict  in  this  doctrine;  certainly  those 
which  have  been  cited  by  no  means  impugn  it.  It  is  not  our  inten- 
tion minutely  to  analyze  all  the  authorities  cited,  but  it  may  be 
briefly  remarked,  that  the  following  principles  are  deducible  from  the 
cases  of  Christie  vs.  Secretan,  8  T.  B.  192;  Dawson  vs.  A%,  7  Eastj 
476,  as  explained  by  Lord  EUenborough,  in  Bell  vs.  Carstairs,  14  East, 
374;  Homeyer  vs.  Lashington,  15  Ea^t,  46 ;  OsweU  vs.  Vigne,  15  East, 
74.  1.  That  although  all  risks  are  assured,  neutral  as  well  as  belli- 
gerent, yet  the  vessel  insured  must' not  induce  her  condemnation,  by 
the  absence  of  documents  necessary  to  attest  her  national  character. 
2.  That  the  insurance  operates  upon  the  ship  whether  neutral  or 
belligerent,  as  she  may  happen  to  be  at  the  time  of  insurance.  3. 
That  a  general  insurance  covers  all  losses  from  the  perils  insured 
against  operating  adversely,  and  not  through  the  medium  of  any  act 
or  neglect  on  the  part  of  the  insured  himself,  or  his  agent,  producing 
the  loss  of  the  property  insured.  4.  That  for  a  loss  of  which  the 
owner  or  his  agent  may  be  the  efficient  cause,  proceeding  from  his 
act  or  neglect,  and  which  in  the  captain  will  not  amount  to  barratry  ; 
the  owner  is  his  own  insurer,  and  his  loss  thus  occasioned  is  not  cov- 
ered by  the  policy. 

Are  not  these  doctrines  reasonable  and  just?  What  is  more  rea- 
sonable than  to  say,  that  although  the  contract  is  *  silent  on  ^  ^^ 
the  subject  it  should  be  construed  as  having  reference  to,  and  ^^^^ 
operating  upon  the  character  and  condition  of  the  ship,  as  it  existed 
in  fact  at  the  time  the  policy  was  effected  ?  All  contracts  with  regard 
to  property,  are  undoubtedly  made  in  reference  to  it,  as  it  exists  at 
the  time  of  the  contract,  and  any  change  in  it,  altering  its  char- 
acter or  \t%  quality,  would  be  a  breach  of  good  faith.  This  principle, 
as  it  is  founded  in  the  soundest  morality,  will  be  found  to  pervade 
every  branch  of  the  law  as  connected  with  the  doctrine  of  contracts. 
If  the  vessel  be  neutral,  it  would  be  then  only  in  accordance  with  this 
universal  and  obvious  principle,  to  say  either,  that  such  her  character 
as  it  existed  in  fact,  should  be  maintained,  or  if  forfeited  by  the  act 
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of  the  assured,  he  should  not  make  such  act  the  basis  of  a  daim 
against  the  insurer.  But  it  may  be  said,  that  the  highest  risk'  of  a 
belligerent  capture  is  assumed,  and  so  no  injury  would  be  done  to  the. 
insurer.  To  this  however,  it  may  be  replied,  that  this  is  the  chance 
the  insurer  takes,  that  the  vessel  may  in  fact  be  neutral,  and  if  so, 
he  is  entitled  to  all  the  lessened  responsibility  growing  out  of  such 
character.  We  do  not  mean  to  say,  as  seems  to  be  intimated  in  the 
Massachusetts  case,  that  it  enters  into  the  contract,  that  if  the  vessel 
be  neutral,  the  neutral  character  shall  be  maintained;  but  the  doc- 
trine grows  out  of  the  soundest  principles  of  equity  and  justice,  as 
applicable  to  the  state  of  the  thing  about  which  the  contract  is  made, 
at  the  time  when  it  is  made,  not  as  springing  from  any  stipulations  of 
the  contract  directly  enforcing  and  coercing  their  observances,  but  as 
having  their  foundation  in  that  sense  of  honesty  and  good  faith,  which 
the  law  declares  shall  regulate  all  the  social  transactions  of  man,  which 
are  the  objects  of  its  cognizance.  With  what  pretence  of  equity  or  jus- 
tice  could  the  assured  call  upon  the  underwriter  for  indemnity,  when  his 
own  default,  or  that  of  his  agents,  had  occasioned  the  loss  of  the  sub- 
ject insured  ?  We  do  not  speak  of  such  conduct  on  the  part  of  the 
captain  as  may  be  barratrous,  for  that  is  expressly  assumed,  bat  of  the 
^  ^^  other  *  acts  and  defaults  of  the  captain  not  amounting  to  bar- 
^^^  ratry.  The  most  labored  train  of  reasoning  could  not  make 
the  proposition  clearer,  than  the  statement  of  the  interrogatory  itself^ 
which  must  receive  its  response  in  that  sense  of  justice,  inherent  in 
the  breasts  of  all  mankind.  A  policy  against  all  risks  will  not  cover 
the  frauds  of  the  owner.  Groix  vs.  Knox^  1  John.  Ca.  350 ;  nor  his 
misconduct,  nor  his  voluntary  acts  inducing  loss ;  for  it  is  impossible 
to  presume  that  these  risks  entered  into  the  contemplation  of  the  par- 
ties, and  if  they  did,  would  it  not  be  manifestly  against  the  policy  of 
the  law  to  support  them  ?  Mr.  Philips  condemns  the  validity  of  a 
policy  bottomed  upon  such  principles,  and  subjects  to  the  same  fate* 
an  insurance  against  the  party's  own  negligence,  as  it  would  place 
one  man  completely  in  the  power  of  another,  and  would  be  injurious 
to  the  parties,  and  to  the  community  of  which  the  assured  and  in- 
surer were  members.  Mr.  Justice  Kent  says,  in  the  case  above  referred 
to,  that  ^Mnsurers  are  not  liable  for  losses  arising  from  even  the  mis- 
takes of  the  owner  or  captain."  And  why  should  they  bef  The 
captain  and  mariners  are  the  agents  of  the  owner  in  the  navigation 
of  the  ship,  and  in  virtue  of  the  existence  of  such  agency,  he  is 
answerable  for  their  conduct  in  this  respect,  and  is  his  own  insurer 
for  losses  proceeding  from  such  conduct.  This  doctrine  is  not  con- 
fined, as  has  been  contended,  to  such  acts  as  leave  the  ship  without 
the  necessary  documents,  to  attest  her  national,  or  neutral  character, 
but  to  other  acts,  inducing  a  loss.  If  a  vessel  be  partly  laden  with 
powder,  and  she  is  blown  up  by  the  negligence  of  one  of  the  mariners, 
the  underwriters  are  not  answerable.  So  it  has  been  held,  that  if  a 
captain  of  a  neutral  vessel  resist  a  search,  when  it  is  rightfully  de* 
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manded  by  belligerente,  or  attempt  to  rescue  a  vessel  sent  in  by  a 
belligerent  captor,  the  loss  cannot  be  recovered  of  the  underwriter^ 
So  in  the  cases  Homeyer  and  Litshington^  and  Osioell  and  Vigne^  the 
haTiQg  on  board  simulated  papers  was  the  act  of  the  captain,  not 
affecting  the  character  of  the  ship ;  for  that  was  admitted,  in  ^  . 
*  the  sentence  of  condemnation,  to  be  Russian  in  the  one  case,  -^^^ 
and  Swedish  in  the  other.  In  short,  in  all  policies,  general  or  special, 
the  assured  always  undertake  for  the  faults  and  negligence  of  their 
own  captain,  or  for  his  unskilfulness,  and  he  cannot  be  heard  to  ask 
in  a  Court  of  justice  for  indemnity  for  losses  proceeding  from  such 
causes,  the  risk  of  which  the  underwriters  never  undertook. 

We  cannot  accede  to  the  doctrine,  that  the  cases  in  JEa^si^  proceeded 
opoQ  the  ground  of  the  unseaworthiness  of  the  vessel.  It  is  a  con- 
6lQsive  answer  to  this  argument,  to  say,  that  had  this  been  the  foun- 
dation of  their  judgment,  the  decision  in  Dawson  (&  A%,  would  have 
been  different  from  what  it  was.  For  if  the  absence  of  a  ship's 
necessary  documents  made  her  unseaworthy,  the  owner  of  the  goods 
insured  could  not  in  that  case  have  recovered.  For  his  contract 
would  have  been  infected  by  the  condition  of  the  ship,  although  he 
were  not  owner. — ^Being  unseaworthy  the  policy  would  have  been  dis- 
charged. Besides,  if  these  various  cases  could  have  been  put  upon 
this  ground,  it  is  inconceivable  that  Ld.  Ellenborough  should  have 
80  labored  to  place  them  upon  other  grounds.  Had  the  implied  war- 
ranty of  seaworthiness  any  thing  to  do  with  the  determination  in 
BeU  and  Carstairs^  the  possession  of  all  documents  to  show  national 
character,  would  have  been  held,  to  be  necessary  at  the  commence- 
ment of  the  voyage;  this  implied  warranty  always  operating  at  that 
moment ;  yet  his  lordship  declares,  that  the  possession  of  such  docu- 
ments are  only  necessary  in  case  of  capture,  or  when  their  production 
becomes  material,'  the  want  of  them  at  any  other  time,  or  for  any 
other  purpose,  is  immaterial,  and  the  want  of  them  is  immaterial 
even  in  the  case  of  capture  and  condemnation,  unless  the  absence  of 
such  paper  is  the  efficient  cause  of  condemnation.  We  may  in  fine, 
observe,  that  we  discover  in  these  cases,  the  development  of  no  new 
or  extraordinary  doctrines,  but  the  application  of  the  first,  elemen- 
tary and  best  established  principles  of  the  law  of  insurance  to  the 
cases  then  before  the  Court. 

*  We  shall  now  consider  the  vessel  in  two  lights.    1.  Either    ^ 
as  a  belligerent  transport,  or,  if  not  in  that  character,  as  hav-    **^^ 
.  ing  a  death  wound  inflicted  on  her  neutrality  by  the  trade  in  which 
she  had  embarked  before  the  policy  began  to  operate. 

2.  As  a  neutral  vessel  insured  against  all  risks  which  underwriters 
in  a  general  policy  assume,  except  prohibited  trade ;  but  that  the 
acts  complained  of  as  changing  her  character  into  a  belligerent,  took 
place  after  the  policy  began  to  operate,  and  that  the  condemnation 
proceeded  upon  that  ground. 
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Taking  either  view,  it  will  be  foand,  as  we  conceive,  that  the 
cause  of  condemnation  is  covered  by  the  tenns  of  the  policy,  and  the 
risks  assumed.  ^ 

In  the  consideration  of  the  first  question,  we  shall  not  stop  to  in- 
quire whether  she  were  in  fact  a  belligerent  vessel,  and  had  lost  her 
neutral  character  at  the  date  of  the  policy,  but  shall  assume  the 
truth  of  the  proposition  for  thQ  sake  of  this  inquiry.  It  may,  how- 
ever, be  observed,  that  the  policy  began  to  operate  but  the  very  day 
before  her  departure  from  London,  and  whatever  hostile  footsteps, 
if  any,  were  impressed  upon  her,  were  made  before  the  date  of  her 
policy.  The  charter  party  had  been  made  nearly  a  month  before 
her  cargo  was  on  board ;  and  it  is  fair  to  presume,  that  all  documents 
and  papers  which  were  found  on  board  at  the  time  of  the  captar^ 
were  with  her  when  the  policy  began  to  operate.  The  fact  of  her 
neutral  ownership,  and  her  being  documented  as  a  neutral,  could  not 
affect  the  question ;  for  if  she  were,  in  fact,  in  the  service  of  one  of 
the  hostile  powers,  all  the  world,  notwithstanding  her  ownership  and 
documents,  would  have  considered  and  treated  her  as  a  belligerent 
vessel. 

Assuming  then  the  truth  of  the  proposition,  that  she  was  a  bel- 
ligerent vessel  at  the  date  of  the  policy,  let  us  recur  to  some  of  the 
.  results  which  we  have  endeavored  to  establish.    We  have  seen, 

1.  That  a  general  policy  covers  belligerent  risks. 

^^  •  2.  That  the  policy  operates  upon  the  character  of  the  ship 
'■^^  at  the  time  of  insurance,  and  as  a  corollary  from  this.  3dly. 
That  a  change  effected  in  the  character  of  the  object  insured,  and 
operating  as  the  efficient  cause  of  condemnation,  must  be  made  after 
the  inception  of  the  contract  of  insurance,  to  have  the  effect  of  dis- 
eharging  it. 

If  we  have  succeeded  in  maintaining  these  positions,  the  concla- 
sion  inevitably  follows,  that  the  vessel  being  belligerent  when  the 
policy  was  effected,  it  operated  upon  its  character  as  it  then  existed, 
and  if  her  hostile  attitude  and  character  be  construed  to  be  the 
ground  of  condemnation,  then  the  loss  is  within  the  policy. 

The  second  general  inquiry  we  propose  making,  assumes  the  fact 
that  this  vessel  was  neutral  when  the  policy  was  effected.  She  is 
admitted  to  be  neutral,  and  to  have  been  documented  as  an  American 
ship,  but  independent  of  these  admissions,  it  assumes  the  further  fact, 
that  the  acts  complained  of  as  effecting  a  change  in  her  from  a  neu- 
tral to  a  belligerent,  were  done  after  the  date  of  the  policy,  and  this 
presents  three  inquiries  for  consideration. 

1.  Waa  such  change,  if  any,  produced  by  the  act  or  default  of  the 
captain  or  owner. 

2.  Was  such  act  or  default  the  efficient  cause  of  condemnatioD, 
and 

3.  Was  such  cause  of  condemnation  uncovered  by  the  policy. 
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flaving  regard  to  the  above  assamptioD,  and  supposing  that  the 
acts  done  converted  her  into  a  belligerent;  if  these  inquiries  are 
answered  in  the  affirmative,  then  the  policy  is  discharged,  if  there 
be  any  truth  in  the  reasoning  and  views  taken  by  us  iu  the  former 
part  of  this  opinion. 

It  appears  that  the  cargo  belonged  to  residents  of  London,  and 
was  consigned  to  a  commercial  house  in  Caracas,  with  an  ultimate 
destination  for  the  Colombian  service.  It  is  by  no  means  certain 
from  the  sentence,  whether  Capt^ain  Meany  knew  of  the  ultimate 
destination  of  this  cargo.  It  is  not  believed  that  any  of  the  ship's 
papers,  if  made  in  the  *  ordinary  form,  would  show  more  than  ^ 
the  character  of  the  goods,  and  the  name  of  the  consignees.  '■^^ 
Bat  the  destination  of  the  cargo,  in  all  probability,  was  fixed  and 
ascertained  by  the  shipper's  letters  of  advice  to  the  consignees,  or  by 
the  communications  of  Mr.  Zea,  if  there  were  any  on  board,  or  if 
there  were  not,  his  intentions  with  regai^  to  this  property  might 
have  been  intimated  in  the  shipper's  letters  to  the  consignees,  or  ii 
not  there  ascertained,  was  found  to  exist  in  other  documents  or  com- 
mnDications  on  board  the  vessel,  or  were  proved  by  the  declarations 
of  Captain  Meany.  But  his  knowledge  is  entirely  immaterial.  II 
he  did  know  it,  he  must  be  considered  as  an  actor  in  these  transac- 
tions; and  if  he  did  not  know  it,  it  was  owing  to  his  default  that  let- 
ters of  advice,  or  any  other  document  or  papers  were  taken  on  board 
which  would  jeopard  the  neutrality,  of  his  vessel,  and  subject  her  to 
forfeiture  and  confiscation.  He  had  a  right  to  guard  himself  against 
the  reception  on  board  of  every  document,  letter,  or  paper,  which 
coald  tinge  his  property  with  a  belligerent  stain,  and  having  the 
right,  it  was  his  duty  to  do  so,  and  being  his  duty,  it  was.  his  default 
in  having  them  there.  So,  that  viewing  the  case  in  any  light,  if 
these  transactions  converted  the  vessel  from  a  neutral  into  a  bellige- 
rent, the  act,  or  the  default  of  the  captain,  was  the  efficient  cause  of 
condemnation. 

We  have  said,  that  the  act  or  default  of  the  master  was  the  effi- 
cient cause  of  condemnation ;  this  general  expression  however,  we 
desire  should  be  taken  with  this  qualification,  that  the  sentence  pro- 
ceeded upon  the  ground  that  the  ship  was  by  such  act  or  default 
converted  into  a  belligerent  transport,  or  lost  her  character  as  a  neu- 
tral; if  this  be  not  the  fair  interpretation  of  it,  but  it  did  actually 
proceed  upon  the  ground  of  contraband,  it  would  be  a  risk  expressly 
covered,  and  all  the  acts  and  proceedings  of  the  master  in  relation  to 
the  shipment,  &c.  so  far  from  being  any  default  on  his  part,  would 
have  been  proceedings  in  furtherance  of  the  objects  of  a  legitimate 
neatral  voyage,  and  covered  by  the  stipulations  of  the  parties.  The 
contraband  *  character  of  the  shipment  being  in  that  case  the  ^ 
efficient  cause  of  condemnation,  and  not  any  act  or  default  of  '  **" 
the  master  changing  the  character  of  the  thing  insured. 
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And  here  we  are  led  to  the  inquiry,  what  was  this  groand  of  con- 
demnation ?  and  particularly  its  nature  and  character,  as  effecting 
the  matter  in  controversy  between  the  parties  to  this  suit  f 

Before  we  proceed  to  an  examination  of  the  facts  averred  in  the 
sentence,  it  may  be  well  to  fix  certain  principles  in  order  to  enable 
us  to  arrive  at  proper  conclusions  from  the  facts. 

The  policy  of  the  nation  is  especially  that  of  a  neutral.  It  is  dic- 
tated by  the  habits  of  our  people,  the  character  of  our  institutions, 
and  our  remote  and  local  condition.  Whatever  discrepancy,  there- 
fore, there  may  exist  among  the  writers  upon  international  law, 
upon  the  subject  of  the  lawfulness  of  a  contraband  trade,  it  should 
be  the  duty  of  Courts  of  justice,  looking  to  this  essential  policy  of 
the  nation,  to  maintain  such  doctrines  as  would  be  calculated  to  ex- 
tend our  trade,  not  to  limit  and  restrain  it,  provided  such  doctrines 
can  be  supported  by  writers  of  acknowledged  authority.  Vattel^  402. 
Although  he  admits  the  right  of  belligerents  to  confiscate  contraband 
goods,  he  seems  as  implicitly  to  admit  the  right  of  a  neutral  nation 
to  trade  in  all  articles  in  time  of  war,  which  she  could  in  time  of 
peace.  He  says,  the  nation  at  war  does  not  oppose  the  right  of  the 
neutral.  It  only  exercises  its  own  right  of  confiscation,  and  if  the 
rights  clash  with,  and  reciprocally  injure  each  other,  it  flows  from 
the  efiect  of  an  inevitable  necessity;  that  it  is  a  collision  which  hap- 
pens every  day  in  war.  Azuni  altogether  denies  the  right  of  confis- 
cation, except  where  the  commerce  in  contraband  is  carried  to  places 
under  the  dominion  and  control  of  the  enemy  of  the  nation  with 
whom  she  trades,  unless  permitted  by  some  conventional  law.  Bat 
conceding  the  right  of  confiscation,  derived  from  the  tacit  consent  of 
nations,  the  right  and  lawfulness  of  trade  in  contraband  is  not  im- 
paired.  Acting  in  conformity  with  these  •  views,  the  Courts 
IW  Qf  Massachusetts  and  New  York  have  declared  the  lawfulness 
of  contraband  shipments,  and  of  course,  that  the  risk  of  such  ship- 
ments may  be  rightfully  undertaken  by  the  underwriter.  Following 
up  this  principle,  and  conceding  that  a  neutral,  having  nothing  to 
do  with  the  war,  ^oul^  be  at  liberty  to  exercise  his  accustomed 
trade  in  time  of  war,  which  he  enjoyed  in  peace,  would  it  not  follow 
that  the  neutral  had  a  right  to  ship  contraband,  with  a  view  to  a 
sale  to  one  of  the  belligerents,  in  the  same  manner  that  he  enjoyed 
that  right  in  time  of  peace,  and  as  he  unquestionably  enjojB  it, 
where  sales  are  in  contemplation  to  the  private  subjects  of  such  bel- 
ligerent! No  reason  exists  in  the  one  case,  for  a  condemnation  of 
the  shipment,  more  than  in  the  other.  The  neutral  shipper  cannot 
be  presumed  to  have  imbibed  a  partiality  for  one  of  the  nations  at 
war,  in  the  one  case  more  than  in  the  other,  for  both  must  be  con- 
sidered as  undertaken  for  purposes  of  gain  merely.  And  what  is 
there  in  the  different  destination  of  such  a  cargo  that  could  mark 
one  as  contraband  merely,  and  the  other  as  hostile  f  Nothing, 
surely,  for  in  each  case  the  shipper  most  know  that  his  cannon  and 
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other  manitioDS  of  war  will  be  hostilely  emplojed.  In  the  one  case, 
it  is  tme,  the  Qovemment  procnres  them  directly,  and  in  the  other, 
indirectly,  bnt  his  strength  consists  as  much  in  the  material  of  war 
in  the  hands  of  his  subjects,  as  if  he  had  them  in  his  own  military 
«tore-hoases.  There  is  no  principle  growing  oat  of  the  necessity  of  a 
belligerent,  or  his  safety  as  a  nation,  which  would  lead  us  to  de- 
ooance  as  hostile  and  unlawful  the  cargo  in  the  one  case  more  than 
in  the  other.  They  are  in  truth  both  merely  contraband  shipments, 
and  as  neutral  property,  liable  to  capture  and  condemnation. 

Bat  let  us  suppose,  that  in  virtue  of  the  consignment,  the  property, 
by  delivery,  became  the  property  of  the  consignees,  then  domiciled  in 
a  belligerent  country,  and  that  .they  were,  therefore,  by  the  laws  of 
war,  considered  liable  to  capture  and  confiscation  as  enemy's  prop- 
erty. This  could  ♦  only  affect  the  cargo,  and  endanger  the  «^^ 
ship;  for  a  neutral  ship  *may  lawfully  carry  belligerent  prop-  -^^^ 
erty. 

As  far  as  the  sentence  regards  the  shipment,  whether  that  ship- 
ment be  considered  as  contraband,  and  the  property  of  the  neutral 
shipper,  or  as  the  consignee's  property,  and  therefore  enemy's  prop- 
erty liable  to  capture  and  confiscation,  the  case  presents  no  diffi- 
culties; for,  in  either  point  of  view,  the  cargo  was  within  the  terms 
of  the  policy,  and  covered  by  it,  both  the  one  and  the  other  being  a 
lawful  trade,  and  such  as  a  neutral  might  rightfully  embark  in. 

This  shipment  must  be  considered  in  the  one  light  or  the  other. 
It  cannot  be  viewed  as  Government  property,  for  the  sentence  avers 
the  fact  that  it  was  at  the  time  of  sailing  the  private  property  of 
the  shippers,  and  it  is  not  perceived,  whatever  may  have  been  the 
ultimate  view  with  regard  to  the  cargo,  how,  during  the  voyage,  it 
could  have  been  divested  from  the  shippers.  The  consignees  had 
no  control  over  it,  until  the  delivery  of  the  cargo,  or  of  the  bills  of 
lading,  and  neither  of  course  had  taken  place.  So  that  it  was,  in 
fact,  private  property,  admitted  to  be  private  neutral  property  at 
the  time  of  sailing.  But  let  us  see  the  object  and  purpose  of  the 
shipment.  It  seems  to  have  had  an  alternative  destination,  depen- 
dent on  the  contingency  of  the  existence  of  a  blockade  of  the  port 
of  La  Guira.  If  that  port  was  not  blockaded,  it  was  to  be  delivered 
to  the  consignees,  in  order  that  certain  intentions  of  Mr.  Zea,  the 
agent  of  Colombia,  resident  in  London,  might  be  carried  into  effect, 
in  putting  the  squadron  on  a  more  respectable  footing;  that  a  brig 
of  war  might  be  armed,  and  that  a  depot  of  munitions  might  be 
established  at  La  Guira  for  the  public  service.  Now,  however  strong 
this  language  may  be,  as  indicating  a  shipment  in  fact  for  the  Colom- 
bian Government,  it  seems  to  bo  negatived  by  two  considerations, 
which  demonstrate  a  shipment  in  the  first  place,  merely  with  a 
view  to  a  sale  to  Gk>vernment ;  and  in  the  second  place,  with  a  view 
to  a  general  sale  for  the  benefit  of  the  owners,  or  in  other  words  a 
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^g^^  mere  commercial  voyage,  undertaken  for  *  commercial  gain  by 
ZlMl  private  property  holders.  The  property  is  averred,  at  the  time 
of  sailing,  to  be  in  the  shippers ;  and  if  the  port  of  La  Guira  was 
blockaded,  the  master  had  directions  to  bear  away  for  Santa  Martlia^ 
where  the  consignees  were  to  dispose  of  the  cargo  at  discretion, 
which  terms,  in  their  ordinary  acceptation,  would^mean  a  sale  of  the 
cargo  to  the  best  advantage  for  the  owners,  without  regard  to  the 
public  or  private  character  of  the  purchaser.  These  considerations 
negative  a  sale  to  the  Government  of  this  property,  and  the  whole 
sentence  only  goes  to  show,  that  the  shippers  had  a  prospect,  derived 
from  the  communications  of  Mr.  Zea,  of  a  sale  to  Government,  if  tbe 
vessel  could  reach  La  Guira;  and  if  it  should  be  blockaded,  their 
consignees  must  dispose  of  it  to  whomsoever  they  could,  to  the  best 
advantage  for  the  shippers. 

But  let  us  suppose,  that  the  cargo  was  shipped  under  a  contract 
to  become  the  property  of  the  Government  of  Colombia  on  delivery, 
and  to  be  there  paid  for;  and  this  is  the  most  favorable  light  for  the 
underwriters  in  which  the  ground  assigned  by  the  Court  can  be 
viewed,  as  it  declares,  that  at  the  time  of  sailing,  the  shipment  was 
the  property  of  the  shippers,  which  it  could  not  have  been  if  the 
Government  had  given  an  order  for  the  cargo,  and  if  it  had  been 
delivered  to  the  master,  for  in  such  a  case  the  title  to  the  property* 
would  have  vested  in  the  Government  considering  it  as  the  con- 
signee.   Then  the  cargo  is  neutrally  owned,  and  is  not  belligerent. 
We  are  aware  that  the  Prize  Courts  have  determined  that  capture 
is  equivalent  to  delivery,  and  that  in  consequence  of  it,  the  cargo 
would  confiscated  as  belligerent.    But  its  neutral  character  is  main- 
tained up  to  the  moment  of  capture,  and  the  character  of  the  cargo 
would  be  changed  by  no  act  over  which  the  neutral  owher  could 
have  any  control,  but  by  tbe  technical  principle  of  the  laws  of  war, 
which  substitutes  in  such  case,  the  captor  for  the  consignee,  in  order 
the  more  effectually  to  guard  against  the  frauds  of  belligerent  ship- 
ments, under  the  dress  and  appearance  of  neutral  ownership.    How 
far  such  a  *  shipment,  thus  consigned,  after  capture  and  con- 
^^^  demnation,  might  falsify  a  warranty  of  neutrality,  it  is  unncr 
cessary  to  determine.    It  is  sufiScient  here  to  say,  that  there  is  no 
warranty  of  neutrality,   and  a  shipment  of  belligerent  property, 
admitting  it  to  be  such,  may  be  lawfully  made  by  a  neutral  in  tbe 
absence  of  any  warranty  or  I'epresentation.    But  could  it  be  seriously 
contended,  that  the  principle  above  adverted  to,  coald  convert  the 
neutral  vessel  into  a  belligerent  transport !    The  vessel  is  transport- 
ing the  property  of  neutrals,  and  is  in  their  service,  not  in  that  of 
the  Government.    She  would  seem  to  have  no  attribute  of  a  hostile 
transport.    If,  by  fiction  of  law,  the  property,  from  the  moment  of 
capture,  is  considered  as  delivered,  it  would  seem  to  be  a  singular 
extension  of  that  principle  to  say,  that  by  capture,  the  character  of 
the  vehicle  is  utterly  changed  from  a  neutrsd,  commercial  vessel, 
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into  a  belligerent  transport,  when  by  the  capture,  the  vessel  is  con- 
sidered as  having  terminated  her  voyage  and  delivered  her  cargo. 
If  the  delivery  of  her  cargo  to  the  enemy  coustitnted  her  a  transport, 
it  might  with  the  same  propriety  be  maintained,  that  if  this  vessel 
had  delivered  her  cargo  at  La  Oaira,  and  was  on  her  retarn  voyage, 
in  ballast,  or  with  an  innocent  cargo,  that  she  was  liable  to  condem- 
nation as  a  belligerent  transport.  In  such  a  case  the  position  could 
not  be  maintained,  nor  can  it  be  in  the  actual  predicament  of  this 
ship,  as  disclosed  by  the  sentence. 

Thas  much  with  respect  to  the  cargo.  Any  or  all  of  these  con- 
siderations existing,  would  have  rendered  it  liable  to  capture  and 
condemnation,  either  as  a  contraband  or  as  enemy's  property,  but  by 
the  laws  of  war  would  not  have  affected  the  vessel.  Indeed,  if  any 
of  the  circumstances  attending  this  shipment  could  be  considered  as 
of  so  malignant  and  aggravating  a  character,  as  to  have  affected  the 
vessel  in  the  judicial  eye  of  a  Prize  Court,  and  to  have  justly  sub- 
jected her  to  forfeiture,  still  these  proceedings,  and  this  trade,  being 
all  such  as  a  neutral  might  lawfully  engage  in,  must  be  supposed  to 
have  been  contemplated  by  the  *  underwriter,  is  within  the  risk  ^^ ^o 
assumed,  and  he  must  be  answerable.  -«Uo 

The  consideration  of  the  transport  character  of  the  vessel  must 
spring  from  the  service  in  which  she  is  engaged.  Sir  William  Scott 
in  the  case  of  the  Friendship  says,  that  the  hiring  of  a  vessel  by  the 
agents  of  the  belligerent,  for  the  purpose  of  carrying  stores  in  her 
service,  constitutes  her  a  transport.  By  this,  he  means,  (and  we 
collect  his  nieaning  as  well  from  his  words  as  the  facts  of  the  case  he 
decides,)  that  such  vessel  is  onl^  a  transport,  if  she  carry  the  prop- 
erty of  the  Government,  and  that  in  such  a  case  she  is  equally  a 
transport,  as  she  would  be  if  she  carried  a  detachment  of  troops. 
There  can  be  no  doubt  of  the  truth  of  this  principle,  but  the  con- 
siderations before  urged  go  to  show,  that  this  vessel  was  in  the  pur- 
suance of  an  ordinary,  neutral,  and  commercial  voyage,  neither  hired 
by  tlie  Government,  nor  in  her  service,  but  in  the  service  of  private 
individuals,  and  there  exists  of  course  no  foundation  for  considering 
her  as  a  belligerent  transport. 

We  have  stated  that  it  was  clearly  inferable  from  the  sentence, 
that  the  shipment  in  the  first  instance  was  made  with  a  view  to  a 
sale  to  the  Government  by  the  consignees,  and  no  doubt  their  in- 
structions, in  case  of  the  vessel's  reaching  La  Guira,  were  to  that 
effect.  But  this  design  could  not  make  her  a  transport.  She  must, 
to  give  her  that  character,  be  employed  to  carry  goods  belonging  to 
the  belligerent.  But  ^'she  was  offered,  in  case  she  should  be  needed, 
to  the  Colombian  Government."  Now,  suppose  the  vessel  completely 
equipped  for  war,  and  built  in  a  neutral  State,  whose  law  did  not 
forbid  it,  with  intent  to  sell  her  to  one  of  the  belligerents,  and  she 
sails  in  pursuance  of  that  intent,  she  would  be  only  a  contraband 
article,  and  such  as  might  be  lawfully  transported  by  a  neutral  citi- 
9  5  G.  &  J. 
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zeD,  subject  only  to  the  confiicting  right  of  seizure  in  tranHtUj  and  of 
coufiscutioD,  and  such  being  the  right  of  the  neutral  owner,  the 
underwriter  must  look  to  the  possibility  of  the  existence  of  such  ap 
^^  -  intent.  He  knows  her  destination  is  to  a  belligerent  •  port : 
"^"^  He  knows  the  structure  of  the  vessel,  and  is  bound  to  know 
the  course  of  the  trade,  and  all  the  incidents  and  dangers  to  l^hich 
the  vessel  as  a  neutral  may  be  subjected;  clothing  this  part  of  the 
case  in  the  worst  possible  garb  for  the  assured,  the  underwriter 
would  be  responsible.  This  vessel  was  an  ordinary  ship,  pursuing 
the  usual  avocations  of  commerce,  with  none  of  those  dangerous 
characteristics  which  distinguish  the  vessel  in  Robinson's  Reports. 
It  is  true,  like  all  other  vessels  engaged  in  that  trade,  she  was  origi- 
nally built  with  some  adaptation  to  warfare,  but,  from  the  time  of 
her  first  structure,  she  had  been  employed  in  commercial  voyages. 
She  ha(|  not  the  distinctive  marks  of  warlike  offence  which  the  Bru- 
tus had,  but  her  predominant  character  was  commercial ;  so  that 
conceding  that  case  to  be  law,  this  would  not  fall  within  its  range- 
But  here,  it  is  true  she  was  to  be  contingently  offered  to  the  Govern- 
meut,  and  considering  her  as  an  article  ancipitis  tums  it  might  be 
proper  to  look  to  her  contingent  destination,  as  determining  her 
character  to  be  contraband.  Considering  then,  the  fa6t  of  her  being 
offered  to  the  Government,  as  converting  the  ship  into  a  contraband, 
still  a  neutral  owner  may  lawfully  transport  his  ship  with  a  view  to 
a  sale,  and  there  would  be  no  forfeiture  of  even  a  warranty  of  neu- 
trality by  the  existence  of  such  an  intent,  accompanied  by  a  sailing 
in  pursuance  thereof. 

So  far  then,  as  this  ground  of  condemnation  is  concerned,  whether 
we  consider  that  condemnation  as** lawless,  except  as  regards  the 
goods,  or  as  justified  by  the  aggravating  circumstances  attending 
the  shipment,  or  upon  the  ground  that  the  vessel  herself  was  con- 
traband, (and  in  any  other  light,  we  have  endeavored  to  show  it 
cannot  be  viewed,)  the  assured,  by  it,  are  not  prevented  from  re- 
covery, even  although  the  various  acts  were  done  after  the  inception 
of  the  risk.  For  although  they  might  have  been  the  efficient  cause 
of  the  condemnation  of  the  vessel,  we  cannot  consider  them  as  flow- 

oi\K  ^^^  ^^^"^  ^^^  ^^"^^  ^^  default  of  the  •  owner  of  the  vessel,  or 
"^"^  her  captain,  as  they  were  all  justifiable  in  the  rightful  pursuit 
of  a  lawful  neutral  voyage,  and  were  of  course,  within  the  risks 
assumed. 

The  next  cause  of  condemnation  must  be  passed  in  review.  The 
attempt  of  this  vessel  to  break  the  blockade  of  the  port  of  La  Guira. 

The  principles  applicable  to  this  subject,  it  has  beeu  adjudged  by 
the  Supreme  Court  of  Pennsylvania,  1  Bin.  293,  and  by  the  Supreme 
Court  of  the  United  States,  4  Crancli^  186,  are  correctly  ascertained 
by  the  British  treaty  of  1794,  and  that  it  is,  in  exact  conformity  with 
the  law  of  nations.    Without  mounting  to  a  more  distant  source,  we 
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shall  look  to  these  cases,  aud  to  this  treaty,  a^  furnishing  the  law  on 
the  subject. 

There  mast  be  notice  to  neutrals  of  the  existence  of  a  blockade. 
When  the  Budget  sailed  from  London,  it  is  clear  from  the  sentence, 
that  she  did  not  know  of  the  existence  of  a  blockade,  for  she  had 
orders,  if  tbere  existed  a  blockade,  to  bear  away  for  Santa  Martha. 
This  too,  manifests  the  absence  of  sailing  with  intent  to  violate  a 
blockade.  If  without  notice  she  attempted  to  enter,  it  wa^  the  duty  of 
the  blockading  squadron  to  have  turned  her  away.  The  attempt,  then, 
to  enter  without  notice  is  not  an  offence,  but  the  offence  which  sub- 
jects to  confiscation,  is  the  attempt  to  enter  with  notice,  or  after 
being  turned  away,  again  attempting  to  enter. 

Now  the  sentence  is  prima  facie  evidence  of  what  it  states,  and  all 
inferences  which  a  rational  mind  can  draw  from  such  a  statement, 
may  legally  and  properly  be  deduced  to  uphold  and  sustain  the 
legality  of  the  ground.  It  states  an  attempt  to  enter  a  blockaded 
port  merely,  unaccompanied  with  any  assertion  of  notice,  either  actual 
or  constructive.  It  is  then  prima  fads  evidence  of  an  attempt  to 
enter  a  blockaded  port,  but  not  of  notice,  not  of  a  turning  away. 
This  you  cannot  infer.  We  infer  one  fact  from  the  proof  of  the  exist- 
ence of  another  fact,  because  the  fact  inferred,  usually  attends  the 
fact  proved.  This  principle  •  is  at  the  bottom  of  all  the  doc-  ^^^ 
trine  of  inference  and  presumption.  Now,  the  attempt  to  ^^^^ 
enter  a  besieged  town  regularly  invested  after  notice,  is  an  extraor- 
dinary occurrence,  and  the  usual  attendant  of  such  attempts,  instead 
of  notice,  is  a  want  of  notice.  There  is  then,  no  ground  of  inference, 
no  rooin  for  deduction ;  but  looking  at  the  instructions  of  the  cap- 
tain to  bear  away  in  case  of  alblockade,  and  accompany  them,  with 
the  consideration  of  the  notices  usually  governing  men,  and  their 
costomary  conduct,  the  inference  is  directly  and  palpably  the  other 
way,  that  there  did  exist  no  actual  notice — constructive  notice  there 
clearly  was  none.  There  is,  then,  nothing  to  leave  to  the  jury  upon 
this  subject,  and  this  famishes  no  ground  of  condemnation.  But  if 
notice  cannot  be  inferred  from  the  ground  of  condemnation,  can  you 
infer  it  from  the  sentence  of  condemnation  itself!  You  may  support 
the  sentence  by  referring  to  the  grounds  of  it,  but  we  should  doubt 
whether  the  reverse  of  the  proposition  is  true.  The  reasons  must 
s|)eak  for  themselves.  These  show  on  the  part  of  the  assured,  only 
an  innocent  act,  because  there  is  no  notice.  But  suppose  it  for  a 
moment  to  be  ambiguous,  no  Court  has  heretofore,  that  we  are  aware 
of,  resorted  to  the  sentence  to  explain  the  ambiguity,  and  to  support 
and  maintain  the  reasons ;  but  in  such  case,  they  look  into  the  pro- 
ceedings, aud  the  fncts  therein  detailed  and  proven,  to  dissipate  the 
doubt.  Would  we  be  bound  to  comity  to  foreign  tribunals  to  infer 
a  legal  condemnation  from  an  ambiguous  ground  ?  Would  it  not  be 
an  overstrained  comity,  looking  to  the  actual  practices  of  the  prize 
tribunals  of  the  European  nations  for  the  last  forty  years  ?    Are  we. 
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in  the  face  of  the  faet,  that  Spain  has  acknowledged  that  oar  prop- 
erty to  the  amount,  at  all  events,  of  five  million  of  dollars,  has  been 
illegally  condemned  and  confiscated,  to  profi'er  on  our  part  this 
comity  ?  With  all  these  facts  before  us,  with  the  remonstrances  of 
our  citizens  for  the  last  thirty  yeai^,  against  the  violations  of  our 
neutral  commerce  on  the  part  of  nearly  every  maritime  nation  of 
Oi\^  Europe-,  (and  which  are  now  matters  •  of  history,  having 
'^^*  formed  the  basis  of  many  negotiations,)  if  the  mind  would 
have  an  inclination,  where  there  existed  an  ambiguity,  it  would  be 
rather  against  the  evidence  than  in  favor  of  it. 

It  follows  from  the  preceding  views,  that  the  prayers  ofiered  by  the 
defendants'  counsel  must  be  rejected. 

Plaintifi''s  Exceptions. — 1.  The  defendants,  to  support  the  issue  od 
their  part,  offered  evidence  to  the  jury,  that  the  ship  Budget,  on 
which  the  policy  in  this  cause  was  effected,  at  a  sale  made  in  pursu- 
ance of  the  condemnation  of  said  ship  at  Porto  Rico,  was  purchased 
by  John  Meany,  her  former  captain,  as  the  agent,  and  for  the  account 
of  Hugh  Thompson,  in  whom  the  interest  in  said  ship,  and  her  freight 
in  this  cause  is  averred ;  and  also  offered  in  evidence,  that  after  the 
return  of  said  ship  to  Baltimore  from  Porto  Rico,  she  came  into  pos- 
session of  Thompson,  as  owner  thereof,  and  that  he  exercised  acts  of 
ownership  in  relation  to  said  ship,  and  fitted  her  out,  and  despatched 
her  on  a  foreign  voyage,  and  was  considered  the  owner  of  said  ves- 
sel. Whereupon  the  plaintiff  offered  evidence  to  prove,  that  the  said 
ship,  at  the  sale  -under  the  condemnation  at  Porto  Rico  aforesaid, 
was  purchased  by  said  Meany,  on  his  sole  account,  and  not  as  the 
agent,  or  for  the  account  of  said  Thompson,  and  that  after  the  return 
of  said  ship  to  Baltimore  from  Porto  Rico  aforesaid,  she  was  contin- 
ually in  the  possession  of  said  Meany  as  his  property,  and  that  he 
exercised  acts  of  ownership  in  relation  to  said  ship,  and  that  the 
said  Thompson  never  meddled  with  said  ship,  after  her  return, 
but  as  the  agent  of  said  Meany.  And  thereupon  the  defendants,  by 
their  counsel,  prayed  the  opinion  of  the  Court  to  the  jury,  that  if 
they  should  find  from  the  evidence,  that  at  the  sale  made  by  virtue 
of  the  decree  of  condemnation  of  the  Prize  Court  at  Porto  Rico,  in 
evidence  in  this  cause,  John  Meany,  who  was  the  captain  of  said 
ship  at  the  time  of  her  capture,  became  the  purchaser  of  said  ship  on 
an  A  ^^^  account  of  Hugh  Thompson,  and  that  said  •  Thompson 
'^"^  affirmed  and  adopted  the  said  purchase,  as  so  made  on  his 
account,  that  the  plaintiff  is  not  entitled  to  recover  in  this  action,  as 
for  a  t<>tal  loss  on  said  ship;  which  opinion  the  Court  [Hanson,  A. 
J.]  gave,  and  so  directed  the  jury.    The  plaintiff  excepted. 

2. — 1.  Upon  the  whole  evidence  stated  in  the  preceding  excep- 
tions of  the  plaintiff  and  defendants,  which  is  to  be  considered  as  a 
part  of  this,  the  plaintiff,  by  his  counsel  prayed  the  opinion  and  direc- 
tion of  the  Court  to  the  jury,  that  if  the  jury  fljid  from  the  evidence, 
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that  after  the  condemnation  of  said  vessel,  Captain  Meany,  at  the 
sale  at  Porto  Rico,  made  under  said  condemnation,  became  the  pur- 
chaser of  the  said  vessel,  on  account  of  the  said  Thompson,  without 
any  authority  from  the  said  Hugh  Th<>mpson,  except  what  may  be 
held  to  be  incident  to  his  office  as  captain  of  said  ship,  and  that  the 
said  Hugh  Thompson  afterwards  ratified  and  adopted  the  purchase 
of  said  Meany,  and  took  possession  of  said  vessel  as  his  own,  yet,  that 
snch  purchase  and  adoption  did  not  convert  the  total  loss  into  a  par- 
tial one,  and  does  not  bar  the  plaintiff  from  recovering  in  this  cause 
as  for  a  total  loss  of  the  said  vessel.  2d.  That  the  underwriters,  if 
they  can  avail  themselves  in  any  way  of  such  purchase  and  confirma- 
tion, can  only  claim  as  salvage,  the  difference  between  the  actual 
valae  of  the  ship,  at  the  time  of  the  sale,  and  the  sum  paid  for  her  by 
Capt.«Meauy.  Which  directions  and  each  of  them,  the  Court,  [Han- 
son, A.  J.]  refused  to  give.    The  plaintiff  excepted. 

It  is  agreed  in  this  cause,  that  it  shall  go  up,  on  the  exceptions  as 
agreed  upon,  on  the  part  of  both  plaintiff  and  defendants,  that  in 
the  event  of  the  Court  of  Appeals  deciding  the  plaintiff  to  be  entitled 
to  a  total  loss,  then  the  verdict  shall  be  amended,  and  entered  for 
a  total  loss ;  but  if  the  Court  of  Appeals  should  decide  that  the  loss 
is  an  average,  and  not  a  total  loss,  then  the  verdict  shall  be  amended, 
and  entered  for  such  sum  as  two  persons,  one  chosen  by  each  party, 
shall  determine,  &c. 

•  The  verdict  and  judgment  were  for  the  plaintiff,  and  on  ^^o 
appeal  was  prayed  by  both  parties  to  the  Court  of  Appeals.      -^WW 

The  causes  were  argued  before  Eable,  Martin,  Stephen,  and 

DOESEY,  JJ. 

R.  B.  Magrvder,  Furviance,  Meredith^  Martin,  and  Wirt,  for  the  un- 
derwriters, in  their  appeals,  contended, 

1.  That  the  record,  or  copy  of  the  record  of  the  Prize  Court  of 
Porto  Rico,  which  was  rejected  as  evidence  by  the  Court  below,  was 
fit  and  proper  evidence  for  the  purpose  of  showing,  that  the  original 
papers,  of  which  copies  and  translations  purport  to  be  inserted  in 
said  record,  were  in  the  ship  Budget  at  the  time  of  her  capture, 
and  were  acknowledged  to  have  been  so  on  board  by  the  master  of 
said  ship,  in  his  examination  upon  oath  before  the  said  Prize  Court, 
and  that  the  said  record  ought  to  have  been  received  in  evidence  for 
that  purpose,  by  the  Court  below. 

2.  The  Court  below  erred  in  admitting  John  D.  Danels  as  a  wit- 
ness, for  the  purpose,  and  under  the  circumstances  set  forth  in  the 
defendant's  third  exception.  Bell  et  al.  vs.  Carstairs,  14  Eastj  392; 
BoUon  vs.  OladstonCj  5  East,  155 ;  1  Marsh.  Ins.  428,  572,  435,  note  ; 
Donaldson  vs.  Thompson,  1  Camp.  K  B.  429 ;  the  Act  of  1813,  ch.  164; 
1  Phil.  Ev.  232 ;  1  Stark.  Ev.  147 ;  Cooper  vs.  Smith,  15  East,  103 ; 
Lothian  et  al.  vs.  Henderson  et  al.  3  Bos.  a/nd  Pul.  544. 
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3.  The  terms  of  the  order  for  iDsurance,  and  of  the  policy,  in  this 
case,  amount  to  a  warranty,  that  the  ship  Budget  was  a  neutral  ship, 
bound  upon  a  mercantile  voyage,  with  a  permission  to  carry  some 
articles  contraband  of  war,  l)ut  in  every  other  respect,  to  be  em- 
ployed and  navigated  as  a  neutral  ship.  1  Marsh,  Ins,  350 ;  Routr 
ledge  vs.  Burrell,  1  Hen.  Blach.  254 ;  lb.  257 ;  Woraley  vs.  Woodj  6 
Term  Bep.  710;  lb,  720.  And  the  Court,  and  not  the  jury,  is  to  ex 
pound  the  contract.  Ferris  vs.  Walsh^  5  H.  dd  J.  308 ;  Horneyer  vs 
^-^  Lushiiigton^  15  * East^  bl]Worsley  vs.  TFoorf,  6  Term  Bep.  718. 
'**^  No  precise  form  of  words  is  necessary  to  constitute  a  war 
ranty,  which  may  be  implied  by  the  Court.  Ooix  vs.  Low^  1  JoAfw, 
Cas.  343;  lb.  341 ;  Duff  vs.  Lawrence^  2  lb.  170;  Philips  on  Ins.  135 
Such  an  implication  may  be  made  from  the  assertion,  that  the  vessel 
was  owned  by  an  American  citizen. .  Stacker  vs.  Merrimack^  Co.  6 
Mass.  Bep.  220;  Kimble  vs.  Bhinelander^  3  Johns.  Cas.  130.  And 
such  an  inference  was  fairly  deducible  from  the  declaration,  that  con- 
traband might  be  on  board, — as  contraband,  can  only  be  predicated 
of  a  neutral  ship.  The  Commercen^  1  Wheat.  Bep.  390.  If  there  was 
a  warranty,  a  literal,  and  not  a  mere  substantial  compliance  was  ne- 
cessary. I)e  Hahn  vs.  Hartlepj  1  Term  Bep.  343 ;  Bean  vs.  StuparU 
Doug.  11. 

4.  If  the  terms  of  the  order  did  not  amount  to  a  warranty,  they 
did  to  a  representation  of  the  neutrality  of  the  ship,  and  if  it  was 
untrue,  the  policy  was  discharged.  1  Marsh,  on  Ins.  450  ;  Philips  an 
Ins.  82 ;  Goold  vs.  Shaw,  1  Johns.  Cas.  302. 

5.  The  Budget  being  at  the  time  of  presenting  the  order  for  insu- 
rance, and  at  the  date  of  the  execution  of  the  policy,  an  American 
vessel,  owned  by  an  American  citizen,  and  merchant,  resident  in  the 
City  of  Baltimore ;  or  being  a  neutral  ship  in  fact,  and  having  sailed 
on  the  voyage  insured,  entirely  laden  with  munitions  of  war,  which 
were  destined  for  the  service  of  the  Colombian  Government,  and 
being  in  fact,  destined  to  become  herself  a  member  of  the  Colombian 
squadron  ;  and  Meany,  the  captain,  being  destined  to  be  employed 
in  the  naval  service  of  said  Government,  and  a  breach  of  blockade 
having  been  committed  by  said  ship,  compromitted  her  character,  as 
American,  or  neutral  ship,  or  as  a  merchant  ship,  ai^  by  the  com- 
mission of  the  said  acts,  or  any  of  them,  became  a  belligerent  trans- 
port, or  forfeited  the  character  under  which  she  was  bound,  accord- 
ing to  the  contract  of  insurance  to  sail,  and  conduct  herself  during 

-  the  voyage,  and  so  avoided  the  policy.  The  •sentence  of 
'^•**  condemnation  is  evidence  of  the  facts  upon  which  it  was 
grounded.  Marshall  vs.  Parker,  2  Camp.  69;  1  Marsh.  Ins.  392,  424; 
4  Cranchj  494 ;  6  Taunt.  376 ;  Everth  vs.  Hannam,  1  Serg.  and  Law. 
415.  If  in  point  of  fact,  the  vessel  has  become  the  property  of  a  bel- 
ligerent owner,  the  words,  '*  for  whom  it  may  concern,"  would  not 
cover  her.  3  Taunt  285,  298 ;  Bell  et  al.  vs.  Carstairs,  14  East,  391 ; 
lb.  393;  Oswell  vs.  Vigne,  15  East,  70;  lb.  72;  lb.  74;  J5.'76;  Bar- 
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neyer  vs.  Lu8hingto%  Ih.  46 ;  Ih.  49 ;  Stacker  vs.  Merrimack  Co.  6 
Mass.  Rep.  228,  229 ;  Ooix  vs.  Xoir,  1  Johns.  Cos.  343 ;  Suckley  vs. 
JDelafieldj  2  Caine*s  Ca.  in  Err.  221 ;  Seamans  vs.  Loring  etah  1  Mason^ 
141;  FkillipSj  113,  119.  They  referred  also,  in  support  of  this  point, 
to  J^e  Orozimbo,  6  Robins.  430;  I%e  Commercen,  1  Tf^ea^  382;  T7i« 
Richmond,  5  Robins.  290;  TAe  J5r«tM«,  JZ>.  270;  Phillips,  120;  ilfartne 
7iw.  Co.  vs.  TFood«,  6  Cranch,  45. 

6.  A  contract  of  insurance  upon  an  American  ship,  the  object  of 
which  contract  was  to  protect  the  assured  from  a  loss  arising  by  a 
breach  of  blockade,  would  be  void  in  law.  Taylor  vs.  Sumner^  4 
Mass.  Rep.  58 ;  Seton  dt  Co.  vs.  Loic,  1  Johns.  Cos.  5;  1  Marsh.  181, 
55,  56;  FhillipSj  35;  Evans^  Essay,  52;  The  Vigilentia,  1  Robins.  13; 
The  Flad  Oyen,  lb.  144 ;  The  Henrick  and  Maria,  lb.  146 ;  2  Brown 
Ad.  Late,  SU;   Vattel,  501. 

7.  If,  however,  such  a  contract  of  insurance  would  be  valid  accord- 
ing to  the  law  of  nations,  there  must  be  an  express  undertaking,  to 
that  effect,  on  the  part  of  the  underwriters.  It  cannot  be  implied. 
MiUer  on  Ins.  136,  144,  179,  188;  Luckley  vs.  Delafield,  2  Caine^s 
Cas.  221. 

8.  The  concealment,  or  failure  on  the  part  of  the  assured,  to  com- 
manicate  to  the  underwriters,  the  facts  set  forth  in  the  seventh  and 
eighth  prayers  of  the  defendants,  was  a  concealment  of  circum- 
stances material  to  the  risk,  if  the  jury  believed  the  facts  set  forth, 
and  vitiated  the  policy  in  this  case.  2  Marsh.  431',  Kohne  vs.  Ins. 
Co.  of  N.  A.,  1  Wash.  C.  C.  Rep.  93;  lb.  123;  lb.  158;  Coxe  Dig. 
386.  •  It  is  no  answer  to  say,  that  the  plaintiffs  had  no  know-  ^^^ 
ledge  of  these  circumstances  themselves.  They  are  responsi-  '^'-^ 
ble  for  the  knowledge  of  Meany,  and  are  to  be  dealt  with,  as  though 
every  circumstance  known  to  him,  had  been  known  to  them. 
Hughes  on  Ins.  350,  354 ;  Fitzherbert  vs.  Mather,  1  Dur.  and  East,  12 ; 
Oladston  vs.  King,  1  Maul,  and  Selw.  35 ;  Oen.  Int.  Ins.  Co.  vs.  Rug- 
gles,  12  Wheat.  409 ;  1  Marsh.  307,  481 ;  1  Fark.  287,  319 ;  Carter  vs, 
Boehm,  3  Burr.  Rep.  1905,  1909 ;  4  Dows.  Far.  Cas.  97.  The  risk 
was  essentially  increased  in  consequence  of  the  cargo  being  wholly 
contraband,  there  being  wide  difference  between  such  a  cargo,  and  a 
miscellaneous  cargo  having  some  contraband.  In  the  one  case,  the 
entire  freight  and  expenses  are  forfeited :  in  the  other,  only  on  the 
contraband  articles.  The  Nancy,  3  Rob.  91.  Besides,  from  the  repre- 
sentation of  the  assured,  there  was  a  strong  probability  that  the 
cargo  would  be  entirely  innocent.  Carter  vs.  Boehm,  3  Burr.  Rep. 
1915;  Dows.  Rep.  97.  It  was  presenting  an  alternative  risk,  when 
at  the  time,  the  assured  knew  there  was  no  such  alternative.  That 
an  insurance  against  all  risks,  and  for  whom  it  may  concern,  without 
any  qnalification,  and  standing  alone,  covers  all  risks,  is  admitted ; 
but  these  terms  may  be  controlled,  not  only  by  other  parts  of  the 
I)olicy,  but  by  the  order,  or  representation  of  the  assured.  Urquhart 
▼8.  Barnard,  1  2'aunt.  450;  Macdonell  vs.  Eraser,  Doug.  260;   NeiUon 
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vs.  B^Lacour^  2  Esp,  Rep.  619 ;  Buck  &  Hedrick  vs.  Chesapeake  Ins. 
Co.  1  PeterSj  161 ;  Campbell  et  al.  vg.  InneSj  4  Bam.  and  Aid.  422. 

9.  The  failnre  to  communicate  to  the  underwriters,  the  facts  set 
forth  in  these  prayers ;  and  the  manner  in  which  the  assured  did 
communicate  other  facts,  amounted  to  a  misrepresentation  on  their 
part,  of  facts  material  to  the  risk,  and  vitiated  the  policy.  Consider- 
ing the  assured  as  having  all  the  knowledge  that  Meany  had,  (and 
they  are  bound  by  it,  whether  actually  known  to  them  or  not ;)  the 
question  iSf  were  they  not  guilty  of  a  misrepresentation  where  they 
oiQ  *®^^^>  there  might  possibly  be  some  contraband  articles  oa 
'**•'  board,  when  they  knew  she  was  to  be  not  only  entirely  loaded 
with  such  articles,  but  that  both  ship  and  cargo  were  destined  for 
the  service  of  the  Colombian  Government  ?  According  to  the  true 
state  of  the  facts,  the  voyage  was  peculiarly  perilous;  when  the  in- 
formation communicated  to  the  underwriters  was  calculated  to  pro- 
duce a  belief,  that  the  risk  was  an  ordinary  commercial  risk,  en- 
hanced by  a  small  quantity  contraband  articles.  Independent  of  the 
forfeiture  of  the  cargo,  consequent  upon  a  capture,  under  such  cir- 
cumstances, its  destination  to  the  agents  of  a  belligerent  government 
involved  the  forfeiture  of  the  ship  also,  she  being  converted  by  snch 
employment  into  a  beHigerent  transport.  TJie  Commercen,  1  WheaU 
391,  392,  393;  The  Friendship^  6  Robinson^  425;  The  Orozimbo.Ib. 
430. 

The  first  exception  of  defendants  was  abandoned. 

Upon  the  plaintiflPs  exceptions,  they  argued,  that  the  contract  of 
insurance  is  a  contract  of  indemnity  merely,  and  that  any  act  of  the 
assured,  after  the  vessel  returns  to  this  country,  manifesting  an  inten- 
tion to  adopt  the  act  of  recovery  as  his  own,  is  for  the  benefit  of  the 
underwriters,  and  converts  a  total,  into  a  partial  loss.  1  Gainers  Ca. 
296,  note]  lb,  41,42. 

Up  to  the  period  of  abandonment,  the  captain  is  the  agent  of  the 
owner ;  subsequently,  he  is  the  agent  of  the  underwriter.  FhillipSj 
468.  If  subsequent  to  the  abandonment,  the  assured  purchase  the 
property,  he  waives  the  abandoment  and  cannot  recover  for  a  total 
loss.  Ogden  vs.  the  Fire  Ins.  Co.  10  Johns.  Rep.  179 ;  Ogden  vs.  the 
Fire  Ins.  Co.  12  Johns.  Rep.  31.  After  condemnation,  a  purchase  by 
an  agent,  is  for  the  benefit  of  the  assured,  or  the  underwriter,  and 
not  for  that  of  the  agent.  Oliver  et  al.  vs.  Newbvryport  Ins.  Co.  4 
Mass.  Rep.  64;  Unit.  Ins.  Co.  vs.  Robinson^  2  Caine^s  Cos.  280;  Rob- 
inson &  Hartshorne  vs.   Unit.  Ins.  Co.  1  Johns.  592. 

Taney,  (Att'y-Gen.  U.  S.)  Johnson,  and  Olenn,  for  the  assured. 

•  Second  Exception.  As  to  admissibility  to  the  record  of 
"^  *^  condemnation,  for  the  purpose  for  which  it  was  offered.  Judg- 
ments in  Courts  of  admiralty  in  this  respect,  stand  upon  the  same 
footing  as  domestic  judgments,  and  though  the  latter  are  biudiug 
between  the  parties,  and  privies,  the  evidence  upon  which  they  are 
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founded,  is  not  admissible,  in  subsequent  controversies,  even  between 
such  parties. — Karthaus  vs.  OwenSj  2  G.  &  J.  445. 

The  only  exceptions  to  the  rule,  are,  when  the  witness,  whose  evi- 
dence is  desired,  is  dead,  then  his  very  words  must  be  proved ;  or 
when  the  fact  to  be  proved,  is  in  relation  to  pedigree.  Chirac  vs. 
Rdnicker^  2  Peters^  615. — Upon  the  question  of  prize,  or  not,  the 
judgments  of  Courts  of  admiralty  are  binding  Upon  all  the  world. 
Croudsan  et  ah  vs.  Leonard^  4  Cranch,  436.  Considering  the  judg- 
ments of  Courts  of  admiralty,  in  reference  to  the  evidence  upon  which 
they  were  obtained,  as  domestic  judgments,  the  rules  applicable  ta 
the  one,  are  applicable  to  the  other.  The  Marine  Ins.  Co,  vs.  Hodgson, 
6  Granchj  206.  The  record  was  not  oflfered  to  show  the  state  of  the 
pleadings,  but  to  show,  by  the  deposition  of  Meany  in  the  Prize 
Court,  that  certain  documents  were  on  board  at  the  time  of  the  cap- 
ture. For  this  purpose  it  was  not  admissible.  The  Marine  Ins.  Co. 
vs.  Hodgson,  6  Cranch,  210 ;  Mtzimmons  vs.  Newport  Ins.  Co.  4  Cranchy 
191.  Besides,  there  are  many  papers  in  the  record  in  question^ 
which  have  nothing  to  do  with  this  controversy;  and  as  the  defend- 
ant offered  to  read  the  whole  without  discrimination,  if  there  were 
any  not  admissible,  the  Court  did  right  in  rejecting  the  whole,  though 
it  might  have  been  proper  to  read  some  one,  or  more.  Mlicott  vs. 
Piersoll,  1  Peters,  337. 

Third  Exception.  If  this  exception  can  be  maintained,  we  are 
carried  back  to  the  state  of  things  which  existed  prior  to  the  Act  of 
1813,  ch.  104.  The  plaintiff,  as  he  went  for  a  total  loss  on  account  of 
the  condemnation,  was  bound  to  produce  the  sentence ;  and  then,  as 
is  argued  on  the  other  side,  he  would  lose  his  right  to  recover  if  there 
should  be  •  any  thing  in  the  sentence  to  show  a  breach  of  ^^ 
blockade,  or  any  other  violation  of  the  contract,  on  the  part  of  -^^^ 
the  assured.  7  Cranch^  432.  And  this  would  be  the  case,  no  matter 
how  repugnant  the  sentence  might  be  to  the  law  of  nations.  It  was 
this  very  evil  which  led  to  the  passage  of  the  Act  of  1813. 

Fourth  Exception.  The  form  of  the  prayers  in  this  exception  is 
such,  that  unless  the  defendants  are  correct  in  each  alternative,  they 
cannot  reverse  the  judgment;  a  distinct  prayer  not  being  made  on 
each.  They  are  all  connected,  and  the  prayers  are  based  upon  the 
truth  of  all  the  alternatives.  If  there  is  no  evidence  in  support  of 
any  one,  or  the  defendants  in  point  of  law  are  not  entitled  .to  all  of 
the  instructions  prayed,  they  cannot  have  the  benefit  of  any,  though 
this  Court  may  think,  they  would  be  entitled  to  some  of  them,  if 
they  had  been  presented  in  the  form  of  a  distinct  prayer.  And  it 
was  incumbent  on  the  defendants  to  show,  that  they  had  offered  evi- 
dence in  support  of  each  of  their  alternative  prayers,  from  which  the 
facts  assumed  might  be  found  by  the  jury.  It  was  not  the  duty  of 
the  Court  to  discriminate,  and  grant  such  as  were  right,  and  refuse  the 
others ;  but  if  some  were  wrong,  they  were  justifiable,  in  refusing  the 
whole.    Newson  vs.  Douglass,  7  H.  (b  J.  417;  Elliott  vs.  PiersoU,  1 
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PetevH,  337,  338  ;  Allegre  vs.  Maryland  Insurance  Company^  2  0,  &  J. 
136.  But  suppose  the  Court  should  have  separated  these  instruc- 
tions, and  <lecided  them  singly,  still  it  is  contended  that  their  judg- 
ment is  correct. 

1.  A  general  i3olicy  against  all  risks,  and  for  whom  it  may  concern, 
covers  all  risks,  contraband  and  belligerent.  Hagedorn  vs.  Oliverson^  2 
Maul,  and  Selw.  48^;  Buck  and  Hedrick  vs.  Chesapeake  Insurance  Co. 

1  Peters,  151;  Allegre  vs.  The  Maryland  Ins,  Co.  2  O.ik  J.  163;  Hodg- 
son vs.  Marine  Ins,  Co,  5  Cranch,  109 ;  Etting  et  al,  vs.  Scott  and  Seamen, 

2  Johns.  Rep.  162.    It  follows  therefore,  that  the  failure  of  the  as- 

sured,  to  communicate  •  to  the  underwriters,  that  he  intends 
"^^^  to  carry  a  contraband  or  belligerent  cargo,  can  have  no  effect 
upon  the  policy ;  as  the  very  terms  of  the  contract  are  evidence  of 
such  an  intention.     Carter  vs.  Boehm,  3  Burr.  Rep.  1911. 

A  part3'  would  never  ask  for  an  insniance  against  all  risks,  unless 
he  contemplated  the  probability  of  a  contraband  or  belligerent  cargo, 
as  it  would  be  useless  to  enhance  the  premium.  Buck  and  Hedinck 
vs.  The  Chesapeake  In^.  Co,  1  Peters,  160.  The  case  at  bar,  is 
stronger  than  the  case  in  1  Peters,  as  it  is  manifest  from  the  order 
of  this  case,  that  the  assured  did  not,  and  could  not  know,  of  what  the 
carge  woQ}d  consist,  nor  to  whom  it  would  belong,  and  as  a  prudent 
man,  he  could  only  effect  such  an  insurance,  as  would  embrace  perils 
of  every  description.  In  the  order  of  the  9th  of  October,  asking  for 
insurance  against  all  risks,  and  for  whom  it  may  concern,  nothing  is 
said  about  contraband,  or  from  which  a  neutral  character  could  be 
inferred;  and  consequently  the  risk  asked,  was  a  belligerent  risk,  of 
which  the  underwriters  are  treated,  as  having  knowledge.  If  the 
case  stood  upon  that  order,  it  would  be  free  from  all  doubt,  upon  the 
authority  of  the  case  of  Buck  and  Hedrick  in  1  Peters.  That  the 
explanatory  order  of  the  10th,  did  not,  in  the  opinion  of  the  under- 
writers, change  the  character  of  the  risk,  and  reduce  it  from  a  war, 
to  a  peace  risk,  is  proved  by  their  refusal  to  reduce  the  premium. 
There  was  then,  no  deceit  in  the  second  order,  and  all  parties  con- 
sidered the  risk  as  remaining  as  it  was  before. 

The  second  order  was  submitted,  because  some  of  the  Baltimore 
policies  contained  a  warranty  against  contraband,  which  if  intro- 
duced must  be  complied  with,  whether  material  or  not.  A  good 
reasou  then  existing  for  the  secx)nd  order,  why  should  the  language 
of  it  be  strained  beyond  the  evident  intention  of  the  parties,  which 
clearly  was,  to  be  covered  against  all  risks,  or  why  should  the  legal 
operation  of  the  former  order  be  restrained,  by  an  act  designed  to 
enlarge  it!    To  construe  the  last  order  a»  a  representation,  or  war- 

ranty  of  neutrality,  would  be  to  convert  the  •  risk  into  a  mere 
'**•  peace  risk,  when  the  assured  was  asking  for,  and  paying  the 
premium  of  a  war  risk.  If  none  of  the  Baltimore  policies  contained 
a  warranty  against  contraband,  and  there  was  no  proof  of  a  usage 
on  the  subject,  it  might  be  difficult  to  account  for  the  second  order. 
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But  as  the  proof  is,  the  object  is  manifest,  and  perfectly  consistent 
with  the  declared  desire,  to  be  covered  against  all  risks.  It  is  im- 
possible to  consider  this  last  order  as  amounting  to  a  misrepresen- 
tation. The  assured  fairly  and  truly  told  the  underwriter  all  he 
knew,  and  in  terms  to  awaken  his  apprehension,  and  put  him  on  his 
guard;  and  the  premium  charged,  shows,  he  was  on  his  guard. 
The  order  in  this  case,  cannot  be  considered  as  a  representa- 
tion of  neutrality;  for  although  contraband  cannot  be  predicated 
of  a  neutral  ship,  here  it  does  not  expressly  assert  that  there  will 
be  contraband  on  board,  but  that  there  possibly  may  be,  and  hence, 
a  belligerent  character  might  fairly  be  inferred. 

If  the  defendants  did  not  mean  to  insui^  a  war  risk,  it  was  their 
duty  BO  to  have  stipulated,  and  reduce  the  premium  accordingly, 
2  Johns.  163. 

The  order  at  farthest,  can  only  be  considered,  as  the  representa- 
tion of  an  expectation  or  belief,  when  the  situation  of  the  parties,  with 
reference  to  the  vessel,  is  taken  into  view.  Allegre  vs.  The  Maryland 
Ins.  Co.  2  O.  dt  J.  136, 169.  The  implication  of  neutrality,  from  the 
words  of  the  order,  not  being  necessary  and  inevitable,  a  warranty 
cannot  be  inferred.    Slight  vs.  RhinelandeVj  1  Johns.  192;  Phillips^  82. 

It  is  said  that  the  knowledge  of  Meany,  the  captain,  is  to  be  im- 
puted to  the  assured,  the  knowledge  of  the  agent  being  the  know- 
ledge of  the  principal.  This,  though  true  perhaps,  as  a  general  rule, 
is  not  applicable  to  a  case  like  the  present,  where  from  the  relative 
situation  of  the  parties  to  each  other,  such  common  intelligence  was 
impossible.  If  the  rule  was  universal,  then  the  principal  never  could 
insure  a  lost  vessel,  if  such  loss  was  known  to  the  master.  Oenl.  Int. 
Ins.  Co.  vs.  Etiggles,  12  Wheat  408.  Again,  ♦when  the  agent  gp^^ 
is  in  one  country,  and  the  principal  in  another,  without  know-  '^'■^ 
ledge  in  fact,  and  so  tells  the  underwriter,  can  it  be  said,  that  he 
.shall  be  so  aCTected  by  the  agent's  knowledge,  as  to  forfeit  his  policy  f 
When  he  says  to  the  underwriter  that  he  haw  no  knowledge,  he  puts 
him  on  his  guard,  and  the  premium  is  regulated  accordingly. 

If,  however,  these  parties  are  to  be  affected  with  the  knowledge  of 
Meany,  the  iK)licy  being  against  all  risks,  and  for  whom  it  may  con- 
cern, is  nevertheless  good.    Buck  and  Hedrick  vs.  The  Chesapeake  Ins. 
Co.  1  Peters,  161. 

The  third  and  fourth  prayers  assume,  that  if  the  ship  was  neutral 
at  the  time  the  policy  was  effected,  she  must  remain  neutral  through- 
out the  voyage.  But  this  is  not  so.  If  it  was,  then,  if  by  a  subse- 
quent declaration  of  war,  a  vessel,  neutral  at  the  time  of  the  insur- 
ance, should  become  a  belligerent,  the  policy  would  be  gone. 

It  is  necessary  that  a  ship  should  be  documented  according  to  her 
national  character;  and  the  rule  on  this  subject  has  nothing  to  do 
with  neutrality.  Horneyer  vs.  Lushington,  15  Ea,st,  46;  Oswell  vs. 
Vi^nej  2b.  70 ;  Bell  vs.  Broomjield,  lb.  364. 


140         INSURANCE  COS.  vs.  BATHURST.— 5  G.  &  J. 

But  there  is  no  evidence  to  show  the  belligerent  character  of  the 
ship,  or  upon  which  a  prayer,  with  such  an  assumption,  could  be 
founded.  The  evidence  only  shows  her  to  have  been  a  neutral, 
with  contraband  on  board.  Ludlow  vs.  Columbia  Ins.  Co.  1  Johns. 
Cas.  337,  343 ;  Ludlow  vs.  Broum  and  Eddy,  1  Johns.  1 ;  De  Wolf  vs* 
New  York  Fire  Ins.  Co.  20  lb.  214. 

The  fifth  and  sixth  prayers  assert,  that  the  evidence  of  blockade, 
is  contained  in  the  sentence  of  condemnation,  and  the  Court  was 
consequently  called  on  to  say,  whether  there  was  any  such  evidence 
in  the  sentence.  It  was  a  question  of  law  to  be  decided  by  the  Court. 
Now,  the  sentence  does  not  say  that  the  captain  had  knowledge  of 
the  blockade,  if  in  fact  a  blockade  existed,  nor  does  it  say  that  he 
intended  to  violate  it;  and  the  mere  attempt  to  enter  a  blockaded 
oia  P^^^'  ^^  which  the  party  attempting  has  no  knowledge,  •does 
'^'■^  not  avoid  the  policy.  Mtzsimmons  vs.  The  Newport  Ins.  Co. 
4  Cranchj  185 ;  lb.  198 ;  Yeaton  vs.  JVy,  5  Cranohj  436. 

Upon  the  plaintiffs'  exceptions,  they  contended. 

That  in  this  country,  after  condemnation,  the  owner  never  can  re- 
gain the  property  condemned,  as  of  his  former  estate,  though  in 
England,  the  law  is  different  by  statute.  2  Marsh.  Ins.  570,  573.  If 
the  former  owner,  after  condemnation,  comes  into  possession  of  the 
property,  he  does  so  by  a  new  title.  Act  of  Congress,  Dec.  31, 1792, 
sec.  13,  and  June  27th,  1797,  sec.  1.  WiUiams  vs.  Amwyd,  7  Cranchy 
423 ;  lb.  432 ;  Hudson  vs.  Ouestier^  6  lb.  285 ;  Jumel  &  JDesobry  vs. 
Mar.  Ins.  Co.  7  Johns.  Eep.  422,  423,  426 ;  Mclver  vs.  Henderson^  4 
Maul.  <fc  Selw.  576 ;  Hallett  vs.  Peyton^  1  Caine^s  Cas.  42 ;  2  Showery 
242;  2  Marsh.  501;  Havehck  vs.  Bockwoody  8  Dur.  &  East^  270. 
And  when  the  loss  is  total,  there  is  no  necessity  for  an  abandonment, 
because  then  there  is  nothing  which  the  abandonment  could  vest  in 
the  underwriters.    2  Marsh.  659. 

The  condemnation  of  the  vessel  in  this  case  is  equivalent  to  a 
total  loss,  and  consequently  the  abandonment  by  the  assured,  con- 
veyed no  title  to  the  underwriter.  There  was  in  fact  nothing  to 
abandon ;  nothing  upon  which  it  could  operate.  How  then  can  it 
be  said  that  the  conduct  of  the  assured  afterwards  is  a  waiver  of  the 
abandonment?  If  the  abandonment  conferred  no  title  upon  the  in- 
surer, there  was  nothing  to  waive ;  and  nothing  with  which  the  sub- 
sequent conduct  of  the  assured  can  be  said  to  have  been  inconsistent. 
3  MasoTiy  86 ;  5  Johns.  Rep.  324. 

Even  if  Meany  had  purchased  as  the  agent  of  Thompson,  the 
plaintiffs'  right  to  recover  for  a  total  loss  would  be  unquestionable; 
because  he  purchased  from  those  to  whom  the  title  had  passed  by 
the  condemnation  and  sale  of  the  vessel,  and  a  title  thus  acx)uired 
would  not  have  been  incompatible  with  the  rights  of  the  insurers. 
Such,  however,  was  not  the  case,  as  after  the  condemnation,  Meany 
ceased  to  be  the  agent  of  the  assured.    2  Wheat.  412,  414. 
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*  They  referred  to  the  correspondeuce  between  the  parties,  oo^i 
to  show  that  the.y  did  not  suppose  the  plaintiffs  had  forfeited  '^'^" 
their  right  to  recover  for  a  total  loss,  by  their  adoption  of  the  pur- 
chase by  Meany.  The  refusal  by  the  underwriters  to  pay  was  placed 
upon  other  and  distinct  grounds.  If  they  had  a  right  to  the  vessel, 
they  waived  it  by  their  omission  to  assert  it  in  a  reasonable  time, 
and  after  full  notice. 

DoESEY,  J.  delivered  the  opinion  of  the  Court.  The  first  excep- 
tion on  the  part  of  the  Insurance  Company,  relative  to  the  insuffi- 
dency  of  the  preliminary  proof  having  been  abandoned,  we  are 
called  to  the  consideration  of  the  question  raised  on  their  second 
bill  of  exceptions ;  viz.  Is  the  copy  of  the  record  of  the  Prize  Court 
of  Porto  Eico  competent  evidence,  "for  the  purpose  of  showing  that 
the  original  papers,  of  which  copies  and  translations,  purporting  to 
be  inserted  in  said  record,  were  on  board  the  said  ship  Budget  at  the 
time  of  her  capture,  and  were  acknowledged  to  have  been  so  on 
board  by  the  said  Meany,  the  captain  of  said  ship,  in  his  examina- 
tion upon  oath,  before  the  said  Prize  Court!"  With  the  decision 
made  by  the  County  Court  on  this  question  we  fully  concur. 

The  sentence  of  condemnation  of  the  foreign  Prize  Court  is  evi- 
dence of  the  facts,  which  it  purports  to  decide,  in  an  action  on  a 
policy  of  insurance  on  the  thing  condemned;  and  was  conclusive 
evidence  thereof,  until  the  Act  of  Assembly  of  1813,  ch.  164,  reduced 
it  to  the  character  of  mere  prima  facie  proof. 

But  the  proof  upon  which  such  sentence  may  have  been  predicated, 
is  not,  per  se,  admissible  in  such  collateral  action. 

The  utmost  eflBcacy  that  could  be  given  to  it,  would  be,  to  permit 
it  t^  have  the  same  effect,  as  if  taken  in  a  former  cause  between  the 
present  litigant  parties.  When  viewed  in  that  light,  it  is  clearly  in- 
admissible, there  being  nothing  in  the  record  to  show  the  impracti- 
cability of  procuring  in  the  usual  way  the  testimony  of  Captain 
Meany,  or  the  •  original  papers  referred  to,  or  the  testimony  ^^^^^ 
of  the  witnesses,  who  deposed  that  such  papers  were  on  board  -^-^  * 
the  Budget.  The  competency  of  the  evidence  offered  through  John 
D.  Danels,  forms  the  subject  of  our  examination  in  the  third  bill  of 
exceptions.  And  its  offer  is  predicated  upon  the  assumption,  that  a 
breach  of  blockade  was  one  of  the  grounds  of  condemnation  alleged 
in  the  sentence.  The  objection  urged  to  the  testimony  is,  that 
Thompson  &  Bathurst  having  given  the  sentence  in  evidence  to  the 
jury,  could  not  subsequently  be  permitted  to  contradict,  by  the  ex- 
amination of  witnesses,  any  of  the  facts  which  it  professes  to  estab- 
lish. There  would  be  a  semblance  of  reason  and  plausibility  in  this 
objection,  if  Thompson  &  Bathurst  had  offered  the  sentence  as  evi- 
dence of  the  truth  of  the  allegations  on  which  it  professes  to  be 
founded.  But  the  reverse  is  the  fact ;  it  was  offered  for  no  such 
purpose.    On   the  contrary,  the  offer  under  the  circumstances  in 
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which  it  was  made,  distinctly  aDnoonced  to  the  Coart,  and  the  In- 
sarance  Company,  that  those  allegations,  as  far  as  they  presented 
any  barrier  to  the  right  of  the  plaintiffs  below  to  recover,  were  de- 
nied, and  would  be  disproved.  The  only  object  in  producing  the 
sentence,  other  than  that  of  sustaining  the  abandonment,  was  to 
prove,  that  by  the  act  of  a  foreign  Prize  Court,  the  insured  had  been 
deprived  of  all  property  in  their  ship.  There  is,  therefore,  no  incon- 
sistency, no  violation  of  the  policy,  nor  any  principle  of  law,  in  the 
sentence  and  testimony  of  Danels^  being  offered  as  evidence  by  the 
same  party.  The  sentence  was  the  cause  assigned  for  the  abandon- 
ment, and  must  be  proved,  or  the  abandonment  would  be  a  nullity, 
and  give  no  right  of  recovery  as  for  a  total  loss.  But  say  the  coun- 
sel for  the  Insurance  Company,  there  was  no  necessity  for  producing 
in  evidence  the  sentence  of  condemnation,  as  proof  of  capture  was 
sufficient.  Does  the  law  warrant  this  assertion?  The  plaintiffs 
abandoned,  not  because  of  the  capture,  but  of  the  condemnation. 
Admitting  they  were  notified  of  the  capture  at  the  time  of  its  occur- 
jj^^^  rence,  of  which  there  is  no  evidence,  they  •  may  have  hoped 
'*'*'*  that  the  ship  would  have  been  released;  and  were  therefore 
anwilling  to  relinquish  to  the  insurer  the  profits  anticipated  from 
the  enterprise.  Were  they  bound  to  have  done  so?  Assuredly  not. 
They  waited  the  event,  and  abandoned  on  the  ground  of  condemna- 
tion. If  in  a  reasonable  time  after  notice  of  capture  they  failed  to 
abandon,  they  lost  the  privilege  of  doing  so,  and  could  not  have  re- 
covered for  a  total  loss  on  any  abandonment  for  that  cause  subse- 
quently made. 

But  the  unanswerable  objection  to  the  argument  in  this :  that  no 
abandonment  was  made  on  the  ground  of  capture,  and  consequently 
the  proof  thereof  would  not  entitle  the  insured  to  recover  for  a  total 
loss.  The  principle  is  not  now  to  be  controverted,  that  in  recovering 
for  a  total  loss,  founded  on  an  abandonment,  you  must  prove  as  the 
basis  of  your  action  the  cause  assigned  in  the  notice.  Failing  to  do 
this,  you  cannot  sustain  your  pretensions  by  proving  another  caose, 
which  if  made  the  subject  of  abandonment,  would  have  warranted  a 
recovery.  The  production  of  the  sentence  of  condemnation  is  there- 
fore an  indispensable  link  in  the  chain  of  testimony  requisite  to  the 
prosecution  of  a  suit  for  a  total  loss,  grounded  on  such  an  abandon 
ment  as  that  presented  by  the  record  before  us.  If  the  objection  to 
the  testimony  be  a  sound  one,  Thompson  &  Bathnrst  were  on  the 
horns  of  a  dilemma.  To  entitle  them  to  recover  they  must  produce 
the  sentence,  and  the  production  of  the  sentence  rendered  a  recovery 
impossible.  To  sanction  the  objection  insisted  on,  would  be  judi- 
cially to  repeal  the  Act  of  1813,  and  to  give  to  the  sentences  of  for- 
eign Prize  Courts  that  conclusiveness  of  which  by  the  Act  of  1813 
they  had  been  divested.  That  Act  dechiring,  "that  no  sentence, 
judgment,  or  decree,  final,  or  interlocutory,  of  any  Judge,  Court, 
board,  council,  or  tribunal,  having  or  exercising  municipal  admiralty, 
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or  prize  jurisdictiou  withoat  the  limits  of  the  United  States,  or  its 
territories,  shall  be  conclusive  evidence  in  any  case  or  controversy  in 
the  Courts  of  this  *  State,  of  any  fact,  matter  or  thing  con-  ^^q 
tained,  stated  or  expressed,  except  of  the  acts  and  doings  of  '^'^•' 
sach  foreign  Judge,  Court,  board,  council,  or  tribunal." 

In  the  aspect  in  which  this  question  was  presented  to  the  County 
Court,  their  disposition  of  it  is  in  accordance  with  the  views  of  this 
Court.  But  we  deny  the  assumption  upon  which  the  objection  was 
founded,  viz :  that  the  sentence  disclosed  a  condemnation  for  the 
breach  of  blockade.  The  sentence  states  no  such  fact.  It  alleges 
that  La  Guira,  the  port  of  destination  of  the  Budget,  was  on  the 
23d  of  Decemt)er,  the  day  of  the  condemnation,  a  blockaded  port ; 
but  not  that  it  was  so  at  the  time  of  the  capture,  or  the  attempt  to 
enter  it.  The  testimony  of  Danels  was  on  that  account  wholly  irrel- 
evant to  any  matter  at  issue  in  the  cause ;  and  the  County  Court  on 
that  ground  erred  in  over-ruling  the  objection  to  it«  going  to  the 
jury.  But  this  error,  being  in  its  nature  wholly  immaterial,  and  hav- 
ing no  tendency  to  influence  the  minds  of  the  jury  in  forming  their 
verdict  upon  the  matters  really  in  issue  before  them,  forms  no  ground 
for  the  reversal  of  the  judgment  rendered  on  the  verdict. 

The  first  branch  of  the  first  prayer  in  the  fourth  bill  of  exceptions 
is,  '^  that  the  terms  of  the  order  for  insurance  and  the  policy  in  this 
case  amount  to  a  warranty,  that  the  ship  Budget  was  a  neutral  ship, 
bound  upon  a  mercantile  voyage,  with  permission  to  carry  some  arti- 
cles contraband  of  war,  but  in  every  respect  to  be  employed  and  navi- 
gated as  a  neutral  ship."  To  sustain  this  idea  of  warranty,  the  fol- 
lowing endorsement  on  the  order  of  insurance  is  relied  on:  viz: 
^although  our  advices  give  us  no  reason  to  believe  there  will  be  any 
articles  contraband  of  war  on  board  the  ship  Budget,  still,  as  we  wish 
to  be  covered  against  all  possible  risk,  we  request  your  reconsidera- 
tion of  the  written  application  including  articles  contraband  of  war." 
This,  say  the  counsel  for  the  insurers,  is  equivalent  to  an  express 
asseveration  of  neutrality,  as  articles  contraband  of  war  have  neither 
meaning  nor  existence,  but  in  reference  to  a  neutral  ship.  Suppose 
this  indissoluble  connection  between  •  articles  contraband  and  « «  - 
a  neutral  ship  be  conceded;  does  the  inference  of  warranty  '^'^'* 
of  neutrality  in  this  case  necessarily  follow  !  Can  it  be  denied  that 
the  original  order  covered  belligerent  as  well  as  neutral  risks  !  Was 
the  endorsement  on  the  order  intended  to  reduce  the  premium, -by 
diminishing  the  risks  insured  against,  to  those  of  a  neutral  character 
only  !  Was  it  so  understood  by  the  underwriters  I  Their  continuing 
to  demand  the  same  premium  is  unanswerable  proof  to  the  contrary. 
Do  the  terms  of  the  endorsement  intimate  such  an  intention  ?  So 
far  from  it,  they  reiterate  the  contrary  by  renewing  the  same  offer, 
and  declaring  their  "  wish  to  be  covered  against  all  possible  risk." 
Do  they  in  express  terms,  or  by  necessary  inference  assert,  that  there 
will  be  articles  contraband  of  war  on  board!    The  reveree  is  the 
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truth ;  they  state  that  their  advices  give  them  do  reason  to  believe 
that  such  will  be  the  fact ;  but  shoald  such  a  contingency  happen, 
they  seek  by  insurance  an  indemnity  against  it.  In  other  words, 
the  order  in  effect  declares  the  Budget  may  be  belligerent  property; 
if  so,  we  require  protection  against  all  perils  incident  to  her  in  that 
x^haracter.  Or  she  may  be  in  point  of  fact  neutral,  in  that  event  we 
ask  an  indemnity  against  every  casualt}^,  not  explicitly  excepted, 
which  may  befall  her  as  such.  It  neither  asserts  her  to  be  the  one 
nor  the  other,  but  provides  an  exemption  from  loss,  let  her  condition 
in  that  respect  be  what  it  may. 

That  the  original  order,  with  the  terms,  ^'  against  all  risks,"  and 
^'  for  account  of  all  whom  it  may  concern,"  covered  both  ueutral  and 
belligerent  risks,  has  been  admitted,  and  could  not  be  denied.  Had 
it  then  been  the  design  of  the  second  offer  to  reduce  the  liabilities  of 
the  underwriters  to  neutral  risks  only,  and  obtain  a  consequent  re- 
duction of  the  premium  of  insurance,  it  would  not  have  omitted  an 
express  assertion  or  warranty  of  neutrality.  In  the  rejection  of  this 
part  of  the  said  first  prayer,  we  therefore  concur  with  the  County 
Oourt. 

By  the  remaining  part  of  this  first  prayer,  in  the  third  bill  of 
exceptions,  the  instruction  requiree  of  the  Court,  •was,  that 
Z^O  "if  the  jury  find  from  all  the  evidence,  and  admissions  in  the 
cause,  that  the  ship  Budget,  on  the  voyage  insured,  was  entirely 
laden  with  munitions  of  war,  and  that  the  same  were  destined  for 
the  service  of  the  Colombian  Government  at  La  Guira,  partly  to 
arm  a  vessel  of  war  called  the  New  Orleans  belonging  to  the  said 
Government,  and  in  part  to  establish  a  depot  of  arms  at  La  Guira 
for  the  service  of  the  said  Government;  or  that  if  said  ship  was  to 
be  offered  for  sale  to  the  Colombian  Government  whenever  she 
might  be  wanted;  or  that  the  said  Meany,  captain  of  the  Budget, 
was  to  be  employed  in  the  naval  service  of  said  Government ;  or 
that  a  breach  of  blockade  was  committed  by  the  Budget,  as  set  forth 
in  the  sentence  of  condemnation  of  the  Prize  Court  of  Porto  Rico; 
that  then  the  policy  is  violated,  and  the  plaintiff  is  not  entitled  to 
recover."  In  Buck  iSb  Hedrick  vs.  The  Chesapeake  Ins.  Co.  1  PeierSj 
159,  the  Supreme  Court  of  the  United  States  have  declared,  that 
^'  Courts  of  justice  are  not  bound  to  modify  or  fashion  the  instruc- 
tions moved  for  by  counsel,  so  as  to  bring  them  within  the  rules  of 
law*."  If  it  were  otherwise,  instead  of  deciding  the  question  sub- 
mitted as  presented  by  the  counsel,  they  would  in  fact  themselves 
become  counsel,  by  raising  the  question,  which  as  a  Court  they  must 
subsequently  determine,  and  by  analogy  in  every  case  it  would  be 
error,  to  reject  a  prayer  asking  more  than  the  principles  of  law  would 
warrant,  unless  at  the  same  time  the  Court  gave  an  instruction,  as  , 
favorable  to  the  interest  of  the  party  praying,  as  if  they  were  re 
sponding  to  a  prayer  aptly  formed  to  elicit  such  instruction.  The 
law,  for  wise  reasons,  imposes  upon  the  Court  no  such  double  and 
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inconsistent  duties  of  coansel  and  Judge.  They  may,  if  they  see  fit, 
content  themselves  with  a  simple  refusal  of  any  prayer  not  sanc- 
tioned by  the  rules  of  law.  The  Court  below  were  therefore  justified 
in  an  unqualified  rejection  of  the  said  remaining  part  of  the  first 
prayer,  because  they  were  required  to  give  it,  if  the  jur}'  were  satis- 
fied of  the  existence  of  any  one  *  of  four  enumerated  altema-  ^^^ 
tives ;  one  of  which,  (in  relation  to  a  breach  of  blockade,)  was  '•'^^ 
not  a  question  which  the  Court  could  have  submitted  to  the  finding 
of  the  jury,  for  the  reasons  stated  in  our  opinion  on  the  second  bill 
of  exceptions.  But  according  to  our  view  of  the  subject,  the  Court 
woald  have  been  right  in  refusing  the  instruction  prayed,  though  a 
separate  prayer  had  been  framed  on  each  alternative. 

In  the  case  of  Buck  db  Hedrick  vs.  The  Che%apeake  Ins.  Co.  before 
referred  to,  the  Supreme  Court  say, ''  a  knowledge  of  the  state  of 
the  world,  of  the  allegiance  of  a  particular  countries,  of  the  risks 
and  embarrassments  aifecting  their  trade,  of  the  course  and  inci- 
dents of  the  trade  on  which  they  insure,  and  the  established  import 
of  the  terms  used  in  their  contract,  must  necessarily  be  imputed  to 
the  underwriters."  ^^  Ko  underwriters  can  be  ignorant  of  the  prac- 
tice of  neutrals  to  cover  belligerent  property  under  neutral  names, 
or  of  the  precautions  ordinarily  resorted  to,  that  the  cover  may 
escape  detection."  Neither  can  the  Maryland  Insurance  Company 
in  this  case,  be  deemed  uninformed  of  the  practice  of  chartering 
neutral  vessels  at  London,  and  elsewhere,  by  the  agents  of  the 
Spfinish  South  American  Governments,  for  the  transportation  of 
military  stores,  and  troops ;  nor  of  such  vessels  being  sold  to  those 
agents,  deliverable  in  South  America,  for  the  purpose  of  being  there 
Qsed  as  national  cruisers.  These  were  facts  of  universal  notoriety 
in  the  commercial  world,  at  the  time  of  the  insurance  on  the  Bud- 
get;  are  a  part  of  the  public  history  of  that  epoch,  against  the  light 
of  which  this  Court  cannot  shut  their  eyes,  and  of  which  the  law 
imputes  knowledge  to  the  appellants.  Nay,  it  is  more  than  probable, 
if  not  apparent,  that  these  were  the  belligerent  perils,  mainly  con- 
templated by  the  parties  in  their  compact  of  insurance ;  and  against 
which  the  underwriters  especially  designed  to  indemnify. 

It  is  admitted  on  both  sides,  that  the  Budget,  until  her  arrival  at 
London,  was  well  known  as  an  American  ship;  •  and  owned,  ^^ly 
commanded,  and  navigated  as  such.  The  letters  of  Meany,  the  -^-^  • 
captain,  to  his  owners,  communicated  to  the  underwriters,  and  on 
which  the  policy  was  effected,  informs  them  of  what  f  That  he  had 
sold  the  ship  f  No.  That  he  had  "  chartered  "  her  to  go  *'  to  one 
of  the  following  ports  in  the  Colombian  Government — ^La  Guira, 
Santa  Martha  or  Carthagena."  And  upon  these  facts,  with  the 
aforementioned  knowledge  of  the  usage  of  neutrals  in  that  trade,  the 
underwriters  were  called  on  to  insure  the  ship,  against  all  possible 
perils  that  could  betide  her,  either  in  a  neutral  or  belligerent  char- 
acter. The  asking  of  such  an  insurance,  is  of  itself  demonstration, 
10  5  G.  &  J. 
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that  protection  against  dangers  ordinarily  incident  to  neutrality, 
was  not  all  that  was  desired.  To  suppose  that  for  such  a  limited 
liability,  they  offered  (as  they  did,)  more  than  double  the  premiam 
necessary  to  the  attainment  of  such  an  object,  would  be  to  impute 
to  them  a  species  of  senseless  prodigality,  never  before  deemed  ap- 
plicable to  an  American  merchant.  The  idea  of  the  enhanced  pre- 
mium being  paid  on  account  of  a  bona  fide  regular  belligei*ent  owner- 
ship, is  repudiated  by  the  letter  of  Meany,  on  which  the  insurance 
company  acted,  when  the  policy  was  underwritten.  That  announced 
the  chartering,  not  the  sale  of  the  Budget.  What  kind  of  belligerent 
risks  were  they  then,  for  which,  they  designed  to  become  responsi- 
ble 1  The  strong  probability,  if  not  the  natural  presumption  is,  that 
they  assumed  the  liability  for  those  very  contingencies,  for  which 
they  are  now  called  upon  to  answer ;  and  which  were  contemplated 
by  both  insurer  and  insured,  from  their  knowledge  of  the  character 
of  the  trade  by  neutrals  from  London  to  Colombia.  No  other  rational 
motive  could  have  prompted  Thompson  &  Bathurst  to  have  sought 
such  an  insurance;  and  the  facts  in  the  cause  warrant  the  assump- 
tion, that  the  underwriters  intentionally  assumed  the  responsibility 
to  the  full  extent  into  which  they  were  invited  to  enter.  Being  un- 
certain, whether  it  could  be  called  a  neutral  or  a  belligerent  risk; 
where  the  ship,  though  in  fact  neutral,  was  in  contemplation 
ZZ^  •of  law  regarded  as  belligerent;  Thompson  and  Batbarst 
required  not  only  a  cover,  to  neutral  and  belligerent  ownership,  but 
also  against  ^'all  risks,'' or  ^^all  possible  risks."  Thus  manifestly 
seeking  to  obtain  security  against  other  losses,  than  those  which 
usually  attend  neutral  and  belligerent  ownership.  And  such  must 
have  been  the  understanding  of  the  insurance  company,  from  the 
knowledge  with  which  they  are  affected.  In  this  view  of  the  sub- 
ject, we  are  more  than  sustained,  by  the  case  of  Ooix  vs.  Knox.  1  John». 
(7a«e«,  340;  where  it  is  said,  <^the  insurance  is  against  all  risks." 
This  expression  is  vague  and  indefinite;  but  if  we  allow  it  any  force, 
it  must  be  considered  as  creating  special  insunince,  and  extending 
to  other  risks  than  are  usually  contemplated.  We  are  inclined  to 
give  it  a  liberal  construction,  and  apply  it  to  all  losses,  except  such 
as,arise  from  the  fraud  of  the  insured.  '*  The  terms  used  are  suffi- 
ciently broad  to  comprehend  every  other  loss."  This  doctrine  was 
affirmed  in  Skidmare  vs.  Besdoity^  2  Johns,  Cases,  77. 

We  have  so  far,  examined  the  eifect  of  the  order  for  insurance,  in 
reference  to  the  question  of  warranty  of  neutrality ;  and  in  doing  so, 
have  regarded  it  as  incorporated  in  the  policy.  By  the  second  prayer 
in  the  third  bill  of  exceptions,  the  County  Court  were  required  to 
give  the  same  instruction  to  the  jury,  which  was  applied  for  in  the 
first,  except  that  the  order  for  insurance  in  the  first  prayer  was 
assumed  to  operate  as  a  warranty,  in  the  second  as  a  representation. 
If  when  regarded  as  a  warranty,  the  order  for  insurance,  as  we  have 
endeavored  to  show,  can  afford  no  relief  to  the  appellants,  there  is 
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BO  pretext  for  an  attempt  to  invoke  it  to  their  aid,  when  viewed  in 
the  light  of  a  representation. 

We  approve  of  the  County  Court's  refusal,  to  grant  the  second, 
^hird  and  fourth  prayers,  for  the  same  reasons  which  induced  us  to 
sanction  their  rejection  of  the  first ;  and  we  sustain  them  in  their 
denial  of  the  fifth  and  sixth  prayers,  upon  the  grounds  stated  by  us 
in  the  examination  •of  the  second  bill  of  exceptions.  We  ^oo 
also  concur  in  opinion  with  the  County  Court,  in  the  rejection  '^'•W 
of  the  seventh,  eight  and  ninth  prayers;  believing  that  the  assured 
were  under  no  obligation  to  communicate  existence  of  those  facts, 
the  concealment,  or  non-disclosure  of  which,  is  relied  on  as  the 
ground  for  vacating  the  policy.  In  our  remarks  on  the  first  prayer, 
in  the  third  bill  of  exceptions,  we  have  so  construed  the  contract  of 
insurance,  as  to  fix  upon  the  underwriters  a  liability  for  losses  aris- 
ing from  the  transportation  of  hostile  stores,  troops,  &c.  the  facts 
alleged  as  unduly'  concealed.  The  obligation  to  disclose  is  limited 
Co  such  facts,  as  would  vary  the  risk,  or  nature  of  the  contract.  No 
communication  need  be  made,  of  what  is  necessarily  implied  by  the 
contract.  Where  the  necessity  of  disclosure,  when  the  insurers 
agreed  to  run  the  hazard  of  the  very  peril  concealed  f  If  the  under- 
writers have  assumed  the  risk,  to  which  the  ship  may  be  subjected 
in  transporting  a  cargo  of  hostile  stores,  can  it  be  requisite,  that 
they  should  be  informed,  that  such  a  cargo  is  to  be  laden  on  board 
the  shipf  On  an  assurance  for  account  of  whom  it,  may  concern,  is 
the  assured  bound  to  inform  the  assurer,  that  there  exists  a  bellige- 
rent owner,  or  twenty  of  them,  if  there  may  be  so  many  ?  Assuredly 
not. 

If  the  insurers  designed  to  assume  a  mere  neutral  risk,  (of  which 
we  cannot  indulge  a  momentary  belief,)  they  were  not  led  into  this 
error  by  the  conduct  of  the  insured.  Every  thing,  short  of  express 
information  to  the  contrary,  was  disclosed  to  them.  They  were  told 
that  insurance  was  required  </  for  all  whom  it  may  concern,'^  against 
"all  risks,"  or  "all  possible  risks;"  they  were  aware  of  the  trade  car- 
ded on  by  neutrals  from  London  to  Colombia.  If  under  such  circum- 
stances, they  neither  charged  an  adequate  premium,  nor  sought  the 
further  information  requisite  to  lead  their  judgment  to  a  just  esti- 
mate of  their  responsibility,  they  must  bear  the  consequences  of 
their  own  misprision. 

Having  disclosed  our  views  upon  the  exceptions  taken,  in  behalf 
of  the  underwriters,  we  are  now  brought  to  the^examina-  ^or^ 
tion  of  the  bills  of  exceptions  on  the  part  of  the  assured,  '^•'" 
which  present  the  question,  whether  the  total  loss  claimed,  was  con- 
verted into  a  partial  loss,  by  Meany's  purchase  of  the  Budget  for 
account  of  the  owners,  and  their  subsequent  ratification  thereof,  as 
stated  in  the  bills  of  exceptions.  To  sustain  the  affirmative  of  this 
proposition,  in  addition  to  some  American  authorities  on  the  subject, 
that  part  of  Ld.  Mansfield's  opinion,  in  Goss y^nWitherSj  2  Burr.  694, 
has  been  much  relied  on,  which  declares,  that  "  the  insurer  runs  the 
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risk  of  the  insured,  and  undertakes  to  bear  the  loss  actually  sus- 
tained, and  can  be  liable  to  no  more.  So  that  if  after  condemnation, 
the  owner  recover  the  ship  in  her  complete  condition,  but  has  paid 
salvage,  or  been  at  any  expense  in  getting  her  back,  the  insurer 
must  bear  the  loss  so  actually  sustained."  This  may  be  sound  doc- 
trine in  England,  where  it  is  held,  that  the  right  to  recover  for  a 
total  loss,  is  not  made  absolute  by  the  state  of  facts,  on  which  the 
abandonment  is  founded,  continuing  to  exist  at  the  date  of  the  aban- 
donment, but  is  dependent  upon  subsequent  events.  In  this  country 
a  different  rule  prevails.  The  right  to  recover  of  the  assurer,  for  a 
total  loss  is  complete,  if  the  loss  which  is  its  basis,  continue  at  the 
time  of  the  abandonment,  and  of  this  consummate  right  or  privilege 
*the  assured  cannot,  without  default,  be  deprived,  but  by  their  con- 
sent expressed,  or  implied.  Like  other  privileges,  it  may  be  waived 
by  the  insured,  either  in  express  terms,  or  by  their  acts  inconsistent 
with  its  existence. 

If  after  capture  and  abandonment,  but  before  condemnation,  k 
ship  be  ransomed  by  the  captain,  or  retaken  by  the  crew,  or  be  re- 
covered and  delivered  to  the  owners,  who  claim  and  use  her  as  their 
own,  they  possess  her  under  no  new  title  or  right  of  property ;  their 
acts  are  the  assertion  of  their  original  ownership,  and  therefore  in- 
consistent with  the  abandonment,  which  if  sustained,  casts  the  right 
of  property  on  the  insurers.  Both  cannot  therefore  stand  together ; 
the  necessary  inference  is,  that  the  insured,  by  the  resumption  of 
-  their  ownership,  surrendered  their  rights  •  under  the  aban- 
,^31  donment.  But  where  a  condemnation  has  taken  place,  the 
assured,  apart  from  all  statutory  regulation  on  the  subject,  is  di- 
vested of  all  property  in  the  ship,  and  in  it,  if  purchased  by  them- 
selves, or  their  agents,  they  acquire  a  new  and  independent  title  to 
which  their  subsequent  acts  of  ownership  are  imputable,  and  not  to 
their  original  proprietary  rights.  An  intention  to  waive  the  aban- 
donment is  not  the  natural  inference  from  their  conduct.  There  is 
no  inconsistency  in  their  claiming  for  a  total  loss  under  the  abandon- 
ment, and  asserting  the  right  of  property  under  the  newly  acquired 
title.  As  against  all  the  world,  save  the  underwriters,  the  assured 
as  purchasers,  have  an  incontrovertible  title.  And  it  is  conclusive 
even  against  them,  if  they  consented  to  its  acquisition,  or  have 
waived  the  right  to  impeach  it.  We  are  aware,  that  this  question 
has  been  apparently  otherwise  decided  in  some  of  the  United  States, 
and  especially  in  New  York ;  where  in  the  honest  zeal  for  the  protec- 
tion of  insurers,  it  is  respectfully  suggested,  they  have  stretched 
their  doctrine  upon  this  subject  to  an  unjust  invasion  of  the  rights 
of  the  insured,  and  gone  beyond  what  the  policy,  or  analogies  of  the 
law  would  sanction.  The  principle  contended  for  in  the  argument, 
as  fairly  deducible  from  the  New  York  cases  is,  that  the  acceptance 
by  the  insured  for  his  own  benefit,  of  a  purchase  of  the  thing  in- 
sured, made  by  the  captain  for  account  of  his  owner,  is  per  *e,  a 
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waiver  of  the  abandoument ;  aud  converts  the  otherwise  total,  into 
a  partial  loss.  To  this  aniversal  and  unqualified  proposition,  we 
cannot  assent.  Whilst  we  admit,  that  the  law  has  wisely  erected 
around  insurers,  an  impenetrable  barrier  to  fraud  and  injustice  on 
the  part  of  the  insured,  we  insist,  that  in  doing  so,  it  has  gone  no 
further  than  the  necessity  of  the  occasion  demanded,  and,  that  it 
has  not  been  unmindful  of  providing  a  like  protection  for  the  insured 
against  practices  of  a  similar  character  emanating  from  the  insurers. 
That  whilst  uberrima  fides  is  exacted  of  the  insured,  a  like  course  of 
conduct  must  be  practised  by  insurers.  That  to  neither  ^qo 
•party,  is  it  permitted  to  do  acts,  the  natural  tendency  of  '^^^ 
which  is  injustice,  and  imposition  on  the  other.  We  freely  concede, 
that  neither  the  insured  in  person,  or  through  the  instrumentality  of 
others,  either  before  or  after  the  condemnation  of  the  thing  insured, 
possesses,  where  an  abandonment  has  been  made,  an  unqualified 
right  to  become  its  purchaser,  for  their  own  benefit.  Such  pur- 
chases, after  condemnation,  where  a  total  loss  is  claimed,  are  ever 
subject  to  this  qualification;  that  the  insurers  have  the  right  or 
privilege,  if  they  see  fit,  to  exercise  it  within  a  reasonable  time  after 
a  knowledge  of  the  purchase,  to  elect  to  become  themselves  the  pur- 
chasers; aud  if  the  insured  refuse  to  surrender  the  bargain,  the  total  is 
converted  into  a  partial  loss ;  or  in  other  words,  the  insurers,  by  their 
election,  having  made  the  thing  insured  their  own,  have  a  right  to 
deduct  from  the  plaintiffs'  claim,  the  amount  of  the  insurance,  first 
subtracting  therefrom,  the  quantum  of  loss  actually  sustained  by  the 
insured,  by  reason  of  the  perils  insured  against.  By  an  abandon- 
ment, the  rights  of  the  underwriters  relate  back  to  the  date  of  the 
disaster,  not  of  the  abandonment.  AU  intermediate  acts  of  the  cap- 
tain, and  agents  of  the  insured,  inure  to  the  benefit  of  the  insurer. 
Any  purchase  therefore  made  by  such  captain  or  agents,  no  matter 
for  whose  account,  if  in  due  season  adopted  by  the  underwriters,  be- 
comes their  own.  This  view  of  the  subjiect,  so  consonant  to  reason, 
justice,  and  policy,  is  not  without  support  from  the  decisions  from 
New  York,  which  have  been  relied  on  by  the  insurance  company.  In 
Eohinson  <fc  Hartshorne  vs.  United  Ins.  Co.  1  Johns.  611,  Woodworth, 
of  the  Court  of  Errors  of  New  York,  says,  "  I  subscribe  to  the  cor- 
rectness of  the  rule,  that  the  insurers  ought  to  decide  immediately 
after  notice,  whether  they  will  avail  themselves  of  the  purchase 
made  by  the  agent."  In  Jumel  and  Besobry  vs.  Marine  Ins.  Co.  7 
Johns.  426,  Chief  Justice  Kent,  in  delivering  the  opinion  of  the 
Court,  speaking  of  the  repurchase  of  a  vessel  by  the  captain,  for  the 
benefit  of  the  owner,  vSays,  the  insurers  •  "  have  nothing  to  do  ^^qq 
with  the  purchase  of  the  vessel,  unless  at  their  election,  is  a  '^^^ 
general  principle  of  insurance,  &e."  and  in  Ogden  vs.  Fire  Ins.  Co. 
10  Johns.  180,  the  Court,  in  relation  to  a  purchase  made  by  the  as- 
sured after  abandonment,  state,  that  '^ii  he  persevere  in  the  claim 
for  a  total  loss,  he  must  surrender  to  the  insurer  the  benefit  of  the 
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purchase ;  and  this  rale  is  founded  in  sound  policy,  to  prevent  fraada> 
lent  speculations  upon  a  loss,  at  the  expense  of  the  insurer." 

The  principle  of  law  on  this  subject  as  recognized  by  us,  gives  pro- 
tection to  both  parties,  and  is  founded  on  equal  and  reciprocal  jus- 
tice, as  far  as  the. nature  of  the  case  will  admit  of.  Adopt  the  rale 
as  contended  for  by  the  Insurance  Company,  and  you  deal  unjustly 
by  Thompson  &  Bathurst,  by  rendering  them  without  their  consent, 
purchasers  of  the  ship;  not  at  the  price  they  stipulated  to  pay,  but 
perhaps  at  double  that  amount ;  at  her  valuation  at  the  port  of  de- 
parture, not  her  value  at  the  port  of  purchase.  Yon  also  inflict  a 
serious  injury  upon  the  underwriters,  by  depriving  them  of  all  chance 
of  being  restored  to  the  property  condemned,  or  its  value,  at  a  rea- 
sonable salvage,  through  the  instrumentality  of  the  insured,  or  their 
agents,  who  would  never  become  purchasers  where  no  ray  of  hope 
was  left  them,  of  being  permitted  to  enjoy  any  benefit  by  the  pur- 
chase. 

It  is  alleged,  that  unless  the  assured  committed  a  fraud  upon  the 
underwriters,  by  an  excessive  valuation,  they  have  no  just  ground  to 
complain  of  the  exercise  of  the  right  now  claimed  by  the  Insurance 
Company.  But  is  the  allegation  well  founded  f  Is  it  just,  that  the 
assured  should  receive  their  ship  at  the  port  of  condemnation,  at  her 
full  value,  where  she  may  be  so  surrounded  by  perils  and  difficulties, 
as  not  to  be  worth  one-half  of  what  she  was,  at  the  port  of  depar- 
ture; or  would  have  been,  at  the  port  of  destination,  to  which  her 
safe  arrival  had  been  guaranteed  ?  If  in  the  navigation  of  the  Bud- 
get from  Porto  Rico  to  Baltimore,  or  in  attempting  to  complete  the 
voyage  insured,  •  after  the  purchase,  she  had  been  lost  by  any  gp^M 
of  the  perils  insured  against,  could  Thompson  &  Bathurst  have  ^^^^ 
recovered,  not  only  the  entire  valuation  in  the  policy,  but  in  addition 
thereto,  the  purchase  money  paid  for  the  ship  ?  Or  indeed  anything 
but  the  loss  which  had  accrued  to  the  time  of  the  purchase  t  Un- 
questionably not.  Is  there  then  no  ground  for  complaint,  no  hard- 
ship in  the  case,  that  Thompson  &  Bathurst  after  paying  a  full  pre- 
mium of  indemnity  lor  an  entire  voyage,  should  not  be  covered  by 
the  policy,  for  more  than  one-half  of  it  f  That  by  legal  presumption 
they  are  to  be  held,  as  restored  to  their  property,  which  by  neces- 
sary implication  revives  the  policy  for  the  voyage ;  and  yet,  that 
they  are  entitled  to  no  further  protection  under  it  f  The  law  raises 
presumptions  to  subserve  the  ends  of  justice;  never  to  work  such 
absurdity  and  injustice  as  would  follow  the  presumption  now  insisted 
on. 

That  the  election  of  the  assurer  to  adopt  the  purchase,  should  be 
made  without  delay,  after  the  knowledge  of  the  sale,  is  so  forcibly 
enjoined  by  the  plainest  dictates  of  reason  and  justice,  that  it  can 
hardly  be  necessary  to  invoke,  either  reason,  argument,  or  illustra- 
tion, to  its  support.  He  surfely  ought  not  to  be  permitted  to  lie  by, 
and  speculate  on  contingencies,  at  the  risk  and  cost  of  the  assured^ 
If  the  vessel  arrive  in  safety  from  the  port  of  sale,  having  evaded 
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the  perils  by  which  she  was  beset,  and  tarns  oat  opon  minate  inspec- 
tion to  be  of  greater  valae  than  the  price  paid  for  her,  or  if  she  has 
earned  freight,  or  been  profitably  employed,  or  there  has  been  an  im- 
provement in  the  price  of  ships,  then  will  the  assurer  claim  the  ad- 
vantages  of  the  parchase.  Bat  on  the  other  hand,  if  the  vessel 
should  be  unprofitably  employed,  lost,  damaged,  or  from  any  other 
cause,  become  of  less  value  than  when  sold,  then  wonld  all  the  bur- 
then be  cast  npon  the  shoulders  of  the  insured.  With  the  repur- 
chase it  would  be  alleged  they  had  no  concern.  This  would  be  ply- 
ing a  safe  game  for  the  underwriters,  but  a  ruinous  one  to  the  as- 
sured, and  wholly  inconsistent  with  that  frankness  and  fair  dealing 
which  pervades  every  branch  of  insurance  law.  This  •  die-  ^^m 
tftm  of  Ld.  Mansfield,  in  Ooss  and  WitherSj  to  the  extent  now  "^^^ 
attempted  to  enforce  it,  has  not  been  confirmed  by  any  subsequent 
English  adjudication ;  on  the  contrary,  it  is  in  direct  opposition  to 
the  law,  as  admitted  by  Ld.  Eenyon,  and  the  counsel  on  both  sides, 
in  the  case  of  McMasters  vs.  Shoolbredj  1  Usp.  Rep,  237. 

But  concede  for  the  moment  that  we  are  in  error  in  the  views  we 
have  stated,  and  that  the  general  rale  as  established  in  Kew  York  be 
correct;  viz:  that  the  insurers  have  a  right  to  regard  a  purchase  of 
the  subject-matter  of  insurance,  by  the  insured  or  their  agents,  after 
its  condemnation,  as  a  waiver  of  the  abandonment,  and  a  conversion 
of  the  total,  into  a  partial  loss.  If  the  insurers  agree  that  such  pur- 
chase shall  not  be  a  waiver  of  the  abandonment,  and  the  assured 
unequivocally  evince  his  intention  not  to  waive  it ;  or  if  by  the  acts 
of  both  parties,  it  plainly  appears,  that  it  was  not  the  intention  of 
either,  that  it  should  be  so  regarded;  would  the  abandonment  then 
be  waived?  Certainly  not.  The  right  of  the  underwriter  so  to  re- 
gard it,  is  of  that  class  of  rights,  which  may  be  waived,  or  insisted 
on,  at  the  election  of  their  possessor.  Did  they  elect  to  waive  their 
right  in  this  case?  In  our  opinion  the  proof  sufliciently  establishes 
that  fact.  On  the  12th  of  March,  1823,  Thompson  &  Bathurst  ad- 
dress a  note  to  the  underwriters,  stating  the  receipt  of  advice  from 
Captain  Meany,  that  he  had  purchased  the  Budget  after  her  being 
condemned,  and  drawn  on  them  for  the  amount;  and  desiring  to 
know,  if  they  might  calculate  on  receiving  from  the  appellants  the 
amount  insured  in  their  office,  at  the  time  stipulated  in  the  policy, 
ninety  days  from  proof  of  loss.  The  nature  of  this  communication 
cannot  have  been  misinterpreted.  It  was  an  explicit  avowal  of  a 
claim  for  the  whole  ^^  amount  insured,"  for  a  total  loss;  and  it  was 
80  understood  by  the  underwriters,  who  in  their  answer  of  the  same 
date  reply,  "that  not  having  seen  Captain  Meany's  protest,  we  can- 
not satisfactorily  make  you  a  reply,  because  on  it  mainly  depends  the 
ground  for  payment,  which  (when  presented)  •if  found  in  ^^^ 
order,  the  loss  is  payable  ninety  days  after  proof  and  adjust-  ^^^ 
ment  thereof."  They  do  not,  in  this  letter,  intimate  any  claim  to 
the  ship  which  ha<l  been  purchased,  or  that  instead  of  paying  as  de- 
manded of  them,  the  whole  "  amount  insured,"  by  reason  of  the  pur- 


162         INSURANCE  COS.  V8.  BATHTTRST.— 5  G.  &  J. 

chase  for  the  owners,  their  liability  was  limited  to  the  price  at  which 
the  ship  was  sold.  The  notice  of  abaDdonmeDt  had  been  given  on 
the  6th  of  February,  1823,  accompanied  by  a  certified  copy  of  the 
condemnation. 

The  object  to  be  attained  by  the  production  of  the  protest,  was  to 
ascertain  whether  they  were  responsible  at  all ;  not  what  was  the 
measure  of  their  responsibility.  It  could  not  possibly  give  any  in- 
formation as  to  the  purchase,  having  been  made  long  anterior.  On 
the  7th  of  May,  (the  ninety  days  mentioned  in  the  policy  having  ex- 
pired) payment  was  again  demanded  of  the  Insurance  Company, 
which  they  declined  for  want  of  documents  to  prove  the  loss :  alleg- 
ing, that  '^  as  the  vessel  is  now  here,  no  doubt  they  can  be  produced." 
On  the  21st  of  May,  the  insured,  after  having  presented  all  the  doc- 
uments they  had  received,  address  the  underwriters  a  third  time, 
urging  the  settlement  of  the  loss,  and  offering  to  procure  in  a  reason- 
able time,  if  possible,  any  other  documents  which  might  be  deemed 
necessary  to  elucidate  the  condemnation  of  the  ship.  On  the  24th 
of  May  the. Insurance  Company  reply  to  this  communication,  offering 
to  advance  to  the  insured  $4,498.76,  upon  their  and  Robert  Oliver's 
joint  note  at  six  months,  bearing  interest ;  and  requiring  tbem  at 
the  expiration  of  that  time,  or  sooner,  to  furnish  the  following  doca- 
ments  relative  to  the  ship  Budget,  viz :  the  proceedings  of  the  Court 
at  Porto  Rico;  the  log-book,  or  authenticated  copy  thereof;  the 
charter  party,  or  an  authenticated  copy :  upon  receipt  of  which,  and 
their  proving  satisfactory,  »n.  adjustment  of  the  loss  was  to  take 
place.  This  proposition  was  manifestly  made,  (in  accordance  with 
usage)  that  the  insured  might  sustain  no  injury'  by  delay,  but  be  put 
in  possession  of  the  identical  amount  he  would  be  entitled  to  receive, 

^^  •  upon  producing  the  documents  required,  or  as  they  alleged, 
'^•' ■  customary  proof  of  loss ;  upon  the  production  of  which,  if  satis- 
factory, the  note  demanded,  was  to  be  cancelled  or  given  up.  Thomp- 
son &  Bathurst,  in  their  letter  to  the  underwriters  oi  the  26th  of  May, 
say,  **  we  consider  the  proofs  already  hunded  you,  as  fully  establishing 
the  capture  and  condemnation  of  the  ship  Budget;  still,  we  do  not 
hesitate  in  trying  to  procure  the  documents  you  have  pointed  oat, 
and  have  therefore  written  for  them  by  a  vessel  that  sailed  yester- 
day for  Porto  Rico.  We  should  esteem  it  an  accommodation,  yoar 
now  paying  us  the  loss,  in  the  same  manner  the  Phoenix  Insurance 
Company  have  done,  viz :  by  giving  our  note  for  the  same  at  six 
months  date,  with  interest,  being  as  a  security  for  our  procuring 
such  further  documents  as  may  be  requisite;  butweprel'er  forfeiting 
that  tenrporary  advantage,  to  giving  a  note  in  the  manner  yon  pre- 
scribe." On  the  28th  of  May,  the  Insurance  Company,  in  their 
answer  to  the  last  preceding  letter,  state,  ^^  that  the  proofs  produced 
in  the  case  of  the  ship  Budget  are  not  satisfactory,  or  such  as  are 
usually  produced  by  the  assured,  in  similar  cases,  to  entitle  the  as- 
sured to  claim  a  total  loss.    On  that  score  we  beg  leave  to  refer  you 
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to  oar  letter  of  the  24th,  and  what  we  verbal]  v  commaDicated  some 
time  ago.  With  respect  to  an  accommodation,  we  have  no  objection 
to  grant  one  to  the  extent  treated  of  in  our  last,  on  your  note  with 
satisfactory  secarity ;  which  is  in  conformity  with  the  custom  of  this 
company,  and  from  which  we  cannot  deviate ;  at  the  same  time,  we 
wish  yon  to  understand,  that  it  is  neither  meant  nor  intended,  as 
paying  a  loss,  which  in  our  opinion,  is  not  fully  established.  Should 
yon  not  approve  of  our  terms,  you  will  of  course  have  to  wait  until 
the  documents  sent  for  are  received,  and  when  received,  if  satisfac- 
tory to  this  company,  no  unnecessary  delay  will  be  made  in  paying 
the  loss."  All  the  documents  furnished,  and  those  demanded,  were 
for  the  puipose  of  satisfying  the  underwriters,  whether  they  were 
liable  for  any  loss.  They  could  throw  no  light  upon  the  question, 
whether  their  liability  •  was  for  a  total,  or  partial  loss.  But  ^qq 
for  the  purchase,  made  by  Captain  Meany  for  the  owners,  that  ^^^ 
question  conld  never  have  arisen.  The  loss  could  not  have  been 
otherwise  than  total.  With  respect  to  this  purchase,  the  documents 
8ought  for  were  known  to  be  silent.  Of  the  purchase,  information 
had  been  given  by  the  assured  in  their  note  of  the  12th  of*  March, 
1823,  and  no  further  intelligence  op  that  subject  had  been  required. 
On  that  head  the  underwriters  were  satisfied.  Their  only  dissatis- 
faction,  their  only  objection  to  pay,  as  for  a  total  loss,  was,  that  the 
customary  proof  of  loss,  showing  any  liability  on  their  part,  had  not 
been  furaished.  And  to  indemnify  the  assured  for  the  delay  in  the 
payment  of  their  claim,  they  proposed  to  them  the  grant  of  a  loan, 
for  the  precise  amount  insured,  after  deducting  the  premium  note, 
and  $1.25,  the  cost  of  the  policy,  cautiously  providing  that  this  ac- 
commodation should  not  be  regarded  '<  as  paying  a  loss,"  solely  on 
the  ground,  that  a  liability  on  their  part  had  not  been  fully  estab- 
lished. If  they  had  designed,  in  the  event  of  their  being  held  re- 
sponsible for  the  loss,  to  take  to  themselves  the  benefit  of  Captain 
Meany's  purchase,  they  ought,  within  a  reasonable  time  after  it  was 
made  known  to  them,  to  have  announced  their  determination  to  do 
so.  Had  this  been  done,  Thompson  &  Bathurst  might  have  repu- 
diat-ed  the  purchase  made  on  their  behalf,  as  thefy  were  under  no 
legal  obligation  to  sanction  it.  They  had  a  right  to  conclude,  nay, 
they  could  draw  no  other  conclusion  from  their  correspondence  with 
the  underwriters,  than  that  they  were  to  be  paid  as  for  a  total  loss, 
as  soon  as  they  could  make  it  appear  that  they  had  a  right  to  recover 
any  thing.  By  such  conduct,  the  underwriters  are  to  be  regarded  as 
having  waived  the  privilege  of  taking  the  purchase  of  Meany  to 
themselves,  or  of  relying  on  it  as  a  waiver  of  the  abandonment.  To 
permit  them  to  do  so  at  the  time,  and  under  the  circumstances  in 
which  they  claim  to  exercise  this  right,  would  be  a  fraud  upon  the 
assured;  an  act  of  injustice  towards  them  which  no  judicial  tribunal 
should  countenance. 
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^^-^  •  Concurring  with  the  County  Court,  in  their  opinion  on  all 
"^^^  the  exceptions  on  th<b  part  of  the  defendants  below,  as  far  aa 
concerns  their  appeal,  we  affirm  the  judgment ;  but  dissenting  from 
the  opinions  on  the  exceptions  taken  by  the  plaintiffs  below,  on  their 
appeal  the  judgment  is  reversed,  and  judgment  entered  according  to 
the  agreement  of  the  parties  set  forth  in  the  record. 

Judgment  entered  accordingly  oifora  total  loss. 


-./» 


Watchman  and  Bbatt  vs.  Charles  Crook,  Jr.  tt  al. — June, 

1833. 

Whatever  may  have  been  the  prlDciples  contained  in  the  more  ancient  deci- 
sions, upon  the  legal  efifect  and  operation  of  contracts  containing  various 
covenants,  the  strong  bearing  of  the  Courts  in  more  modem  times,  has 
been  to  disencumber  themselves  from  the  fetters  of  technical  rules,  and 
to  give  such  a  rational  interpretation  to  contracts,  as  will  carrj  the 
intention  of  the  parties  into  full  and  complete  operation,  (a) 

W.  contracted  with  C.  bj  an  agreement  under  their  seals,  that  he  would  fur- 
„  y  nish  materials,  and  construct,  and'  put  up  for  C  a  high  pressure  steam 

engine  of  certain  specified  proportions  and  power, — ^'the  whole  to  be 
finished,  and  delivered  at  the  factory  of  C.  and  there  properly  fitted  up, 
and  put  into  effective  operation  by  and  at  the  charge  of  W.  within  90^ 
days  from  the  date  of  the  agreement.  In  consideration  whereof,  G. 
agreed  to  pay  W.  for  said  engine,  so  as  aforesaid  to  be  constructed  and 
put  up,  the  sum  of  $8,700,  in  the  following  proportions:  $100  each  week, 
as  the  work  progressed,  until  the  same  should  be  finished  and  put  up  as 
aforesaid,  when  the  sum  of  $1,200,  including  the  weekly  advances,  was 
to  be  paid;  the  residue  of  the  consideration  $2,500  was  to  be  paid  in  six, 
nine,  and  twelve  months,  from  and  after  the  said  engine  should  have 
been  put  into  full  and  effective  operation  to  the  full  extent  and  meaning 
of  the  said  covenant.''  C.  agreed  also,  that  he  would  provide  and  pay 
for  the  brick  and  stone  work  necessary  for  putting  up  the  boilers  of  said 
engine,  and  likewise  pay  for  the  brick  and  stone  work.  W.  further 
agreed  to  warrant  and  insure  the  faithful  performance  of  the  engine,  for 
the  term  of  twelve  months  from  the  time  it  should  be  put  into  operation 
as  aforesaid.  Held,  that  upon  the  true  construction  of  this  covenant. 
1.  That  the  parties  contemplated  the  completion  of  the  engine  before  the 
weekly  payments  would  amount  to  the  sum  of  $1,200.  2.  That  the  time 
limited  for  the  completion  of  the  engine  was  of  the  essence  of  the  con- 

9±i\  ^^^^^'  ^-  "^^^^  ^-  ^^  *  ^^*  entitled  to  recover  the  $2,500  under 
•^*"  the  covenant,  until  he  had  complied  with  the  stipulations  of  the 
contract,  as  well  in  relation  to  the  time  fixed  on,  as  to  other  particulars. 
4.  That  it  was  not  necessary  for  C.  to  provide  the  brick  and  stone  work 
for  putting  up  the  boilers,  before  the  boilers  would  be  in  a  state  of  readi- 
ness to  be  put  up,  of  which  fact,  it  was  the  duty  of  W.  to  inform  C.  in 
due  time,  (b) 
Where  a  covenant  exists  to  do  a  particular  piece  of  work,  if  after  the  work 
is  done,  though  not  pursuant  to  the  contract,  the  party  for  whom  it  is 


(a)  Approved  in  Fertilizing  Co.  vs.  Lorentz,  44  Md.  231. 

(h)  Cited,  as  to  the  second  ruling,  in  Abbott  vs.  Gatch,  13  Md.  333. 
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done  accepts  it,  it  would  seem  to  be  right  and  proper  that  he  should  pay 
for  it,  what  it  is  worth.  Justice  requires  this,  and  the  principles  of  the 
law  do  not  forbid  it.  (c) 

The  plaintiffs,  having  chosen  to  sue  in  covenant,  cannot,  in  that  action,  give 
in  evidence  a  parol  agreement  varying  or  changing  the  terms  of  the 
written  contract,  (d) 

The  true  intent  of  the  parties,  as  apparent  in  the  instrument,  should  deter- 
mine whether  covenants  are  independent  or  conditional;  and  technical 
words  should  give  waj  to  that  intention,  (e) 

Where  by  the  terms  of  a  contract  money  is  to  be  paid  by  a  day  certain,  which 
is  to  arrive  before  the  performance  of  the  service,  or  by  a  day  certain, 
and  there  is  no  time  fixed  for  the  performance  of  the  service,  then  the 
performance  is  not  a  condition  precedent,  and  the  party  may  sue  for  the 
money  without  averring  or  showing  performance.  But  When  money  is 
to  be  paid  in  instalments,  as  the  work  progresses,  if  the  plaintiff  sue  for 
the  whole  amount,  he  must  aver  and  show  a  performance  of  the  whole 
work;  and  if  he  sue  for  a  ratable  part  of  the  money,  he  must  show  a  rata- 
ble performance.  (/ ) 

Where  the  lower  Court  decides  a  cause  upon  general  demurrer  against  th& 
plaintiff,  and  its  judgment  upon  appeal  is  affirmed,  this  Court  will  not 
award  a  procedendo,  {g) 

m 

Appeal  from  Baltimore  Couoty  Court.  This  was  an  action  of 
covenant,  instituted  by  the  appellants  against  the  appellees  on  the 
7th  February,  1827,  on  an  agreement  dated  the  12th  September, 
1826. 

The  declaration  stated,  for  that  whereas  heretofore,  to  wit,  on  the 
12th  of  September,  in  the  year  1825,  at,  &c.  by  a  certain  covenant 


(c)  Approved  in  Coates  vs.  Sangston,  5  Md.  133,  and  Ridgeway  vs.  Toram^ 
2  Md.  Ch.  309.  Cited  in  Abbott  vs.  Oatch,  13  Md.  330.  In  Fresh  vs.  GUson, 
16  Peters,  834,  the  Court  said:  *'There  cannot  be  a  doubt  that  where  the  con- 
tract contained  in  a  deed  has  been  varied  or  substituted  by  the  subsequent 
acts  or  agreements  of  the  parties,  thereby  giving  rise  to  new  relations 
between  them,  the  remedies  originally  arising  out  of  the  deed  may  be  varied 
in  conformity  with  them.  An  action  upon  the  deed  would  not  be  insisted 
upon  or  permitted,  because  the  rights  and  obligations  of  the  peTrties  to  the 
suit  would  depend  upon  a  state  of  things,  by  which  the  deed  had  been  put 
aside.  Hence  it  has  been  ruled  that  where  a  person  who  had  covenanted  to 
perform  certain  work  had  failed  or  refused  to  fulfil  his  covenant,  but  had 
afterwards,  upon  the  parol  engagement  of  the  covenantee,  or  by  his  acts 
amounting  in  law  to  an  engagement,  gone  on  in  whole  or  in  part  to  do  the 
Vork,  he  might  recover  the  value  of  the  work  in  assumpsit  upon  Aquaiitvm 

meruit.'''    See  also  Dermott  vs.  Jones,  23  Howard,  234. 

(d)  Approved  in  Ins.  Co.  vs.  Hamill,  5  Md.  184,  and  Land  Society  vs.  Smithy 
54  Md.  202,  But  a  defendant  may  avail  himself  of  such  defence.  Ins.  Co. 
vs.  Hamill. 

(e)  Approved  in  Ramshurg  vs.  McCahan.  3  Gill,  347,  and  Fertilizing  Co.  vs. 
liOrmtz,  44  Md.  232.    Cf.  Harper  vs.  Hampton,  1  H.  &  J.  375,  note,  (c). 

(/)  Cited  in  McSherry  vs.  Brooks,  46  Md.  122,  and  R.  R.  Co.  vs.  Howard, 
13  Howard,  338.  Cf .  Howard  vs.  R.  R.  Co.  1  Gill,  311  -,  Ram^mrg  vs.  McCahan , 
8  Gill,  341. 

(g)  Cited  in  Kennerly  vs.  WUson,  2  Md.  260;  Lester  vs.  Hardesty,  29  Md.  55. 
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then  and  there  made,  and  a^eed  upon  between  the  said  plaintiffs 
and  defendants,  (which  said  covenant  sealed,  &c.)  it  was  witnessed 
amongst  other  things,  that  for  the  consideration  thereinafter  men- 
tioned, the  said  Watchman  &  Bratt,  the  plaintiffs,  had  bargained 
and  agreed,  and  by  the  said  covenant  did  bargain  and  agree  to  and 
"with  the  said  defendants,  by  the  name  of  Charles  Crook,  Junior,  and 
Brotliers,  that  they  the  said  Watchman  &  Bratt,  the  plaintiffs, 
should  and  would  furnish  good  merchantable  materials,  and  con- 
struct, make,  fit,  and  put  up,  in  a  good,  faithful  and  workmanlike 
manner,  for  the  said  Charles  Crook,  Junior,  and  Brothers,  the  said 
defendants,  a  high  pressure  steam  engine,  of  thirty-horse  power,  to 
work  at  a  pressure  of  forty-five  pounds  to  the  inch,  with  a  cast  iron 
<;ylinder  with  three  boilers  of  iron,  a  quarter  of  an  inch  thick,  to  be 
nineteen  feet  long,  thirty  six  inches  diameter,  and  a  flue  proportioned 
thereto,  the  whole  to  be  finished  and  delivered  at  the  factory  of  the 
said  Charles  Crook,  Junior,  and  •  Brothers,  and  there  properly 
"^^^  fitted  up,  and  put  into  effective  operation,  by  and  at  the  proper 
expense  and  charge  of  the  said  Watchman  &  Bratt,  within  ninety 
days  from  the  day  of  the  date  of  the  said  agreement.  In  considera- 
tion whereof,  the  said  Charles  Crook,  Junior,  and  Brothers,  the  said 
defendants,  by  the  said  covenant,  agreed  to  pay  the  said  Watchman 
&  Bratt,  the  plaintiffs,  for  the  said  engine,  so  as  aforesaid  to  be  con- 
structed, made,  and  put  up,  the  sum  of  thirty-seven  hundred  dollars, 
and  obliged  and  bound  themselves  to  pay  the  same  in  the  following 
proportions,  to  wit :  to  pay  the  sum  of  one  hundred  dollars  each 
week,  as  the  work  progressed,  until  the  same  should  be  finished  and 
put  up  as  aforesaid,  when  the  sum  of  twelve  hundred  dollars,  includ- 
ing the  weekly  advances  aforesaid,  was  to  be  paid ;  the  residue  or 
balance  of  the  said  consideration,  that  is  to  say,  twenty-five  hundred 
dollars  was  to  be  paid  in  three  equal  instalments,  payable  at  six,  nine 
and  twelve  mouths,  from  and  after  the  said  engine  should  have  been 
put  into  full  and  effective  operation  to  the  full  extent  and  meaning 
of  the  sai4  covenant.  And  the  said  defendants  also  promised  and 
agreed  by  the  said  covenant,  that  they  would  provide  and  pay  for 
the  brick  and  stone  work  necessary  for  putting  up  the  boilers  afore- 
said, aud  likewise  pay  for  the  brick  and  stone.  And  it  was  further 
agreed  by  the  said  covenant,  that  Watchman  &  Bratt',  the  said  plain- 
tiff's, were  to  warrant  and  insure  the  faithful  performance  of  the  said 
engine  for  the  term  of  twelve  months  from  the  time  it  should  be  pnt^ 
into  operation  as  aforesaid.  And  the  said  plaintiff's  further  aver, 
that  after  the  execution  of  the  said  covenant,  and  of  good  merchant- 
able materials  by  them  furnished,  (except  a  fly-wheel,  crank,  and 
shaft,  which  were  furnished  by  the  said  defendants,  to  be  used  in 
the  construction  of  the  said  engine,  of  their  own  accord,  and  which 
constitute  only  a  small  portion  of  the  value  of  the  materials  used  in 
the  construction  of  the  said  engine,)  they  the  said  plaintiffs  did  con- 
struct and  make  in  a  good,  faithful,  and  workmanlike  manner,  for 
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the  said  defendants,  a  high  *  pressure  steam  engine  of  thirty  ^  .  ^ 
horae  power,  to  work  at  a  pressure  of  forty-five  pounds  to  the  "^^^ 
inch,  with  a  cast  iron  cylinder,  with  three  boilers  of  iron  a  qaarter  of 
an  inch  thick,  nineteen  feet  long,  thirty -six  inches  diameter,  and^a 
fine  proportioned ;  and  that  afterwards,  to  wit,  on  the  first  day  of 
January,  eighteen  hundred  and  twenty-six,  the  said  plaintiffs  deliv- 
ered the  said  engine,  cylinder  and  boilers,  thus  constructed  as  afore- 
said, at  the  factory  of  the  said  defendants,  and  there  properly  fitted 
np,  and  put  the  same  into  full  and  effective  operation,  at  the  proper 
expense  and  charge  of  the  said  plaintiffs,  and  that  the  said  steam 
engine,  thus  furnished,  constructed,  and  put  into  full  and  effective 
operation,  was  by  the  said  defendants  then  accepted,  retained,  and 
from  thence  hitherto  hath  been  used  and  employed  by  the  said  de- 
fendants at  their  factory  aforesaid.  And  the  said  plaintiffs  further 
aver,  that  after  the  said  engine  was  so  a«  aforesaid  put  into  full  and 
effective  operation  at  the  factory  of  the  said  defendants,  and  by 
them  there  accepted,  and  before  the  commencement  of  this  action, 
the  term  of  twelve  months  had  fully  expired.  Nevertheless,  the 
said  defendants  have  not  paid  the  said  plaintiffs  the  aforesaid  instal- 
ments at  six,  nine,  and  twelve  months,  by  the  said  defendants  to  be 
paid  as  aforesaid,  and  which  amount  to  the  sum  of  twenty-five  hun- 
dred  dollars,  nor  any  part  thereof,  and  so  have  not  kept  their  said 
covenant. 

Second  breach.  1st  count.  And  the  said  plaintiffs  for  further 
breach  of  the  said  covenant,  say,  that  after  the  execution  of  the 
same,  they  of  good  merchantable  materials  by  them  furnished,  (ex- 
cept a  fiy-wheel,  crank  and  shaft,  which  were  furnished  by  the  said 
defendants  of  their  own  accord,  to  be  used  in  the  construction  of 
the  said  engine,  and  were  so  used,  and  which  said  fiy-wheel,  crank 
and  shaft,  constituted  only  a  small  part  of  the  value  of  the  materials 
ased  in  the  construction  of  the  said  engine,)  they,  the  said  plaintiffs^ 
did  construct  and  make,  in  a  good,  faithful,  and  workmanlike  manner, 
for  the  said  defendants,  a  Uigh  pressure  steam  engine  of  thirty  horse 
power,  to  work  at  a  pressure  of  forty  •  five  pounds  to  the  inch, 
with  a  cast  iron  cylinder,  with  three  boilers  of  iron,  a  quarter  of  ^^^ 
an  inch  thick,  nineteen  feet  long,  thirty-six  inches  in  diameter,  and  a 
flue  proportioned  thereto,  and  were  ready  and  prepared  to  deliver  and 
properly  fit  up  the  said  engine  at  the  factory  of  the  said  defendants, 
and  to  put  the  same  into  full  and  effective  operation,  on  the  eleventh 
day  of  December,  in  the  year  eighteen  hundred  and  twenty -five,  ac- 
cording to  the  said  covenant ;  but  the  said  defendants  did  not  provide 
the  brick  and  stone  work  necessary  for  putting  up  the  boilers  of  the 
said  engine;  by  reason  whereof  the  said  engine  could  not  be  fitted  up 
and  put  into  full  and  effective  operation  on  the  day  and  year  afore- 
said, and  the  said  plaintiffs  were  thereby  prevented  from  fitting  the 
same  np,  and  putting  the  same  into  full  and  effective  operation  on 
the  day  and  year  aforesaid ;  by  reason  whereof  the  said  defendants 
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became  liable  to  pay  to  the  said  piaiDtiffs  the  sum  of  twenty-five 
hundred  dollars  in  instalments  of  six,  nine  and  twelve  months,  from 
the  day  and  year  last  aforesaid.  Yet  the  said  plaintiffs  say,  that 
although  the  said  term  of  twelve  months  had  fully  expired  and  ended 
before  the  institution  of  this  suit,  yet  the  said  defendants  had  not 
paid  the  said  sum  of  money,  nor  any  part  thereof,  and  so  have  not 
kept  their  covenant  aforesaid. 

Second  count.  After  referring  to  the  covenant  as  before  set  forth, 
the  plaintiffs  averred,  that  after  the  execution  of  the  aforesaid  cove- 
nant, to  wit,  on  the  20th  December,  1825,  at,  &c.  they  of  good  iner- 
■chantable  materials,  by  them  furnished,  did  construct,  make,  fit  and 
put  up,  in  good,  faithful  and  workmanlike  manner,  for  the  said  de- 
fendants, a  high  pressure  steam  engine  of  thirty  horse  power,  to 
work  at  a  pressure  of  forty-five  pounds  to  the  inch,  with  a  cast  iron 
cylinder,  with  three  boilers  of  iron,  a  quarter  of  an  inch  thick,  nine- 
teen feet  in  length,  and  thirty-six  inches  in  diameter,  and  a  flue  pro- 
portioned thereto,  and  the  said  engine  with  the  appurtenances  afore- 
said, they,  the  said  plaintiffs,  delivered,  fitted  up,  and  put  into  effec- 
f^^M  tive  operation  at  the  •  factory  of  the  said  defendants,  in  the 
^4^4:  Qj^y  q£»  Baltimore.  And  the  said  plaintiffs  further  aver,  that 
the  said  engine  and  appurtenances  were  not  fitted  up  and  put  into 
effective  operation  at  the  factory  of  the  said  defendants  within  the 
term  of  ninety  days  from  the  date  of  the  said  covenant,  because, 
they  say,  that  the  brick  and  stone  work  necessary  for  putting  up  the 
boilers  in  the  said  covenant  mentioned,  and  without  which  the  said 
engine  could  not  have  been  fitted  up  and  put  intoeffective  operation, 
were  not  provided  within  the  said  term  by  the  said  defendants,  their 
agents  or  servants.  And  the  said  plaintiffs  further  aver,  that  the 
said  engine  and  appurtenances  so  by  them 'fitted  up  as  aforesaid, 
yrere  accepted  by  the  said  defendants,  and  by  them  retained  and 
4ised  from  thence  hitherto ;  and  although  the  term  of  twelve  months 
had  fully  expired  and  ended,  after  the  putting  the  said  engine  into 
effective  operation,  and  its  acceptance  as  aforesaid,  and  before  the 
bringing  of  this  action.    Nevertheless,  &c. 

Third  count.  After  referring  to  the  covenant  as  before  set  forth, 
the  plaintiffs  averred,  that  after  the  execution  of  the  said  covenant, 
to  wit,  on  the  20th  December,  last  above  mentioned,  that  of  good 
merchantable  materials,  by  them  furnished,  they  did  construct,  make, 
fit  and  put  up,  in  a  good,  faithful,  and  workmanlike  manner,  for  the 
said  Charles  Crook,  Junior,  and  Brothers,  a  high  pressure  steam  en- 
gine of  thirty  horse  power,  to  work  at  a  pressure  of  forty-five  pounds 
to  the  inch,  with  a  cast  iron  cylinder,  with  three  boilers  of  iron,  a 
quarter  of  an  inch  thick,  to  be  ninet<een  feet  long,  and  thirty-six 
inches  in  diameter,  and  a  flue  proportioned  thereto,  and  delivered 
the  same  at  the  factory  of  the  said  defendants,  in  the  City  of  Balti- 
more, and  there  properly  fitted  up  and  put  the  same  into  fall  and 
effective  operation,  at  the  proper  expense  and  charge  of  the  said 
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Watchman  &  Bratt.  And  the  said  plaintifi's  also  say,  that  although 
the  term  of  twelve  months  had  fully  expired  and  ended  after  the 
said  engine  and  appurtenances  had  as  aforesaid  been  fitted  up  and 
pat  into  full  and  effective  *  operation,  and  before  the  com-  ^  _ 
fflencement  of  this  action.    Nevertheless,  &c.  ^4  a 

Fourth  count.  After  referring  to  the  covenant  as  before  set  forth, 
the  plaintiffs  averred,  that  after  the  making  of  the  said  covenant, 
they  did  make,  construct,  fit  and  put  up,  the  steam  engine  therein 
mentioned,  at  the  factory  of  the  said  defendants,  in  the  City  of  Bal- 
timore, and  did  put  the  said  steam  engine  into  full  and  effective 
operation  for  the  said  defendants,  on  the  twentieth  day  of  Decem- 
ber, in  the  yeai*  eighteen  hundred  and  twenty-five,  at  the  factory 
aforesaid,  to  the  full  intent  and  meaning  of  the  said  covenant,  to  wit, 
at  the  county  aforesaid.  By  reason  whereof,  the  said  plaintiffs  say, 
that  after  the  expiration  of  twelve  months  from  the  time  the  said 
engine  was  put  in  full  and  effective  operation  as  aforesaid,  they  t>e- 
came  entitled  to  have  of  the  said  defendants,  and  the  said  defend- 
ants were  obliged  to  pay  them,  the  aforesaid  three  instalments,  at 
six,  nine  and  twelve  months,  amounting  to  the  sum  of  twenty-five 
hundred  dollars.  And  although  the  said  term  of  twelve  months 
above  mentioned,  had  fully  expired  and  ended,  before  this  action  was 
commenced,  yet  the  said  defendants  have  not  paid  to  the  said  plain- 
tiffs, the  said  sum  of  twenty-five  hundred  dollars,  nor  any  part 
thereof,  and  so  have  broken  their  covenant  aforesaid.  And  there- 
fore the  said  plaintiff's  say  they  have  sustained  damage  in  the  sum 
of  five  thousand  dollars,  &e. 

The  defendants  demurred  generally  to  the  first  and  second  counts, 
and  the  plaintiffs  joined  in  the  demurrer.  The  defendants  pleaded 
to  the  third  and  fourth  counts  as  follows : 

First  plea  to  3d  and  4th  counts.  And  as  to  the  two  last  counts  in 
the  -said  declaration  contained,  the  said  defendants  say,  that  the 
said  plaintiff's  ought  not,  &c.  because  they  say,  that  the  said  plain- 
tiffs did  not  furnish  good  merchantable  materials,  and  construct, 
make,  fit  and  put  up,  in  good  and  faithful  workmanlike  manner,  for 
the  said  Charles  Crook,  Jr.  and  Brothers,  the  said  defendants,  a  high 
pressure  steam  engine,  of  thirty  horse  power,  to  work  at  a  pressure 
of  forty-five  pounds  to  the  inch,  with  a  cast  iron  cylinder,  with  three 
•  boilers  of  iron,  a  quarter  of  an  inch  thick,  nineteen  feet  long,  ^^  ^ 
thirty-six  inches  diameter,  and  a  flue  proportioned  thereto,  ^^^^ 
and  put  the  same  into  full  and  effective  operation  at  the  factory  of 
the  said  Charles  Crook,  Jr.  &  Brothers,  by  and  at  the  proper  ex- 
pense and  charge  of  the  said  Watchman  &  Bratt,  within  ninety  days 
after  the  execution  of  the  articles  of  agreement  above  mentioned, 
and  this  they  are  ready  to  verify.  Wherefore  they  pray  judgment, 
&c. 

Second  plea  to  third  and  fourth  counts.  And  the  said  defendants 
as  to  the  said  two  last  counts  in  the  said  declaration  contained,  for 
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further  plea  thereto,  &c.  because  they  say,  that  although  true  it  is« 
that  the  said  plaintiffs  did  deliver  and  set  up  certain  parts  of  a  steam 
engine  at  the  factory  of  the  said  defendants,  yet  the  said  plaintiffs 
never  did  deliver  a  fly-wheel,  crank,  or  shaft;  and  the  said  defend- 
ants aver,  that  a  fly-wheel,  crank  and  shaft  are  necessary  and  indis- 
pensable parts  of  a  steam  engine,  without  which  the  residue  is  of  no 
use  or  benefit  in  spinning  cotton.  And  so  the  said  defendants  say, 
that  the  said  plaintiffs  did  not-  make,  construct,  fit  and  put  up  the 
steam  engine  in  the  article  of  agreement  mentioned,  in  manner  and 
form  as  in  the  said  two  last  counts  in  the  said  declaration,  they  have 
averred }  and  this  they,  the  said  defendants,  are  ready  to  verify. 
Wherefore  they  pray  judgment,  &c. 

Bejoinder  to  defendants'  1st  plea  to  3d  and  4th  counts.  And  the 
said  plaintiffs,  as  to  the  first  plea  by  the  said  defendants  above 
pleaded,  to  the  said  third  and  fourth  counts  of  the  said  declaration, 
say  thnt  they  ought  not  to  be  precluded  thereby,  because  they  say, 
that  they  did  lumish  good  merchantable  materials,  and  construct, 
make,  fit  and  put  up,  in  a  good,  faithful  and  workmanlike  manner, 
for  the  said  defendants,  a  high  pressure  steam  engine  of  thirty  horse 
power,  to  work  at  a  pressure  of  forty-five  pounds  to  the  inch,  with  a 
cast  iron  cylinder,  with  three  boilers  of  iron  a  quarter  of  an  inch 
thick,  nineteen  feet  long,  thirty-six  inches  diameter,  and  a  flue  pro- 
portioned thereto;  and  put  the  same  into  full  and  effective  operation 
0/i«y  ^^  ^^^  factory  of  the  *said  defendants,  at  the  expense  and 
•^^  ■  charge  of  the  said  plaintiffs,  on  the  twentieth  day  of  Decem- 
ber, in  the  year  eighteen  hundred  and  twenty-five,  to  wit,  at  the 
county  aforesaid,  &c.  and  therefore,  &c. 

Bejoinder  to  defendants'  2ud  plea  to  3d  and  4th  counts.  And  the 
said  plaintiffs  as  to  the  second  plea  of  the  said  defendants  to  the 
third  and  fourth  counts  of  the  said  declaration,  say,  that  they  ought 
not  to  be  barred  from,  &c.  because  they  say,  that  they  did  deliver  a 
fly-wheel,  crank  and  shaft,  with  the  said  steam  engine;  and  of  this 
they  put  themselves  upon  the  country,  and  so  forth.  And  the  said 
defendants,  by  their  said  attorneys,  in  like  manner,  &c. 

The  defendants  then  demurred  generally  to  plaintiffs'  rejoinder  to 
the  1st  plea  to  the  3d  and  4th  counts,  and  joined  issue  upon  the  re- 
joinder to  second  plea  to  same  counts.  The  County  Court  rendered 
judgment  upon  all  the  demurrers  for  the  defendants,  and  the  plain- 
tiffs appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Stephen,  and  Doksey,  JJ. 

Oill,  for  the  appellant,  contended,  1.  That  the  first  breach  in  the 
first  count  of  the  declaration,  contains  an  averment  of  a  sufficient 
and  substantial  performance  of  the  plaintiffs'  part  of  the  covenant, 
to  enable  them  to  recover  the  instalments  of  $2,500.  1  Saund.  320, 
481.  note  4 ;  Terry  vs.  Duntzey  2  Hen.  Black.  389 ;  1  Saund.  319 ;  Heard 
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VB.  Wadhamj  1  East^  625,  631 ;  Seers  vs.  Fowler j  2  Johns.  272 ;  Wil 
eox  vs.  Ten  EycJcy  5  Johns.  78;  Carpenter  vs.  Creswell^  15  Serg.  and 
Low.  22;  Gardiner  vs.  Corson^  15  Mass.  501;  J6.  603;  Harper  y^. 
Hampton^  1  E.  dt  J.  672.  He  insisted  that  time  was  not  of  the 
essence  of  the  contract.  Duke  of  St.  Albans  vs.  Shore,  1  Hen.  BlacJe. 
273;  2  ^.  cfc  J.  466 ;  Benson  vs.  Hubbs,  4  lb.  286. 

•2.  That  the  exception,  as  stated  in  the  said  breach  of  the  ^^^ 
materials  famished  in  the  construction  of  the  engine,  does  ^^^^ 
not  diminish  in  point  of  law,  the  performance  of  the  covenant  bs  to 
famishing  materials,  relied  on  and  pleaded.  That  it  forms  a  case,  if  at 
all  objectionable,  for  the  defendant  to  recover  damages  apon,  but 
cannot  defeat  the  action.  Terry  vs.  Buntze,  2  Hen.  Black.  3S9  ]  1 
Chitty  PI.  317,  318 ;  Rawson  vs.  Johnson,  1  Bast,  206,  208,  211 ; 
Waterhouse  vs.  Skinner,  2  Bos.  and  Ful.  447 ;  Robins  vs.  lAuse,  4  Mass. 
Rep.  475;  Cotich  vs.  Ingersoll,  2  Pick.  Rep.  302;  Hotham  vs.  East 
India  Co.  1  Term  Rep.  638 ;  McElderry  vs.  Flannigain,  1  H.  dt  0. 
323;  Wills.  Rep.  496. 

3.  That  the  agreement  to  finish  the  engine  within  ninety  days  is 
not  of  the  essence  of  this  contract,  and  does  not  make  a  condition 
precedent. 

4.  That  the  defendants'  covenant  to  pay  the  $2,500  in  instalments 
after  the  engine  should  have  have  been  put  into  full  and  effective 
operation,  does  not  relate  to  the  time  of  its  being  put  into  operation, 
but  to  the  fact  of  its  being  put  into  full  and  effective  operation. 

5.  That  the  only  condition  precedent,  if  there  be  any,  to  the  pay- 
ment of  the  $2,500,  were  the  fact  of  the  engine  being  put  into  full 
and  effective  operation,  and  the  lapse  of  six,  nine,  and  twelve  months 
thereafter. 

Upon  the  2d  breach  in  the  first  count,  he  contended, 

6.  That  if  the  ninety  days  mentioned  in  the  covenant,  be  a  condi- 
tion precedent,  yet  the  fact  that  the  plaintiffs  were  ready,  and  pre* 
pared  to  put  the  said  engine  into  effective  operation  within  the 
ninety  days,  and  were  prevented  by  the  defendants,  gives  the  plain- 
tiffs a  right  to  the  $2,500  after  the  lapse  of  twelve  months  from  such 
readiness. 

7.  Upon  the  breach  as  laid  in  the  second  count  he  insisted,  that 
the  ninety  days  constituted  no  condition  precedent.  That  the  hin- 
drance within  that  time  by  the  defendants  as  averred,  and  the  ac- 
tual putting  up  the  engine  according  to  •the  covenant,  gave  g^^^ 
a  right  after  the  lapse  of  the  twelve  months,  to  the  $2,500.       -^*" 

8.  The  defendants  cannot,  and  ought  not  to  rely  upon  the  engine 
not  being  put  up  within  the  ninety  days,  without  first  showing,  that 
they,  within  that  time,  did  their  part  of  what  was  necessary  to  its 
being  put  into  operation,  viz :  providing  the  brick  and  stone  work. 

9.  That  those  breaches,  in  which  it  appears  that  the  appellants 
were  prevented  from  performing  their  covenant  to  the  day  by  the 
default  of  the  appellees,  are  to  be  considered  as  equivalent  to  per- 
il 5  a.  &  J. 
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formance  bj  the  appellants.  In  support  to  the  second  count  he 
cited,  1  Chitty  PL  76 ;  Heard  vs.  WcMlham,  1  Easty  630 ;  Jewell  vs. 
Schroeppellj  4  Cowen,  664;  Litter  vs.  Holland^  3  Burn,  and  East^  590; 
Broxcn  vs.  Goodman^  3  Term^  592,  {note ;)  Phillips  vs.  £o«e,  8  Johns. 
392;  15  J&.  304;  Freeman  vs.  J.<2am«,  9  Johns.  114. 

Upon  the  3d  and  4th  counts,  he  referred  to  Boone  vs.  lyre^  1  Hen. 
Black.  273,  (note;)  Terry  vs.  Duntze^  2  jffen.  Black.  389;  Ritchie  vs. 
^<ikiiwon,10  ^(W<,  296;  76.  300;  i&.  302;  J6.  311;  Havelock  vs. 
Oeddes^  555 ;  i  2^.  563. 

Johnson  and  Evans^  for  the  appellees.  1.  The  covenant  of  the  de- 
fendants to  pay  the  last  instalment  of  $2,500,  is  dependent  on  the 
plaintiffs'  finishing  and  putting  up  the  engine,  within  the  ninety 
days.  The  rule  by  which  covenants  are  decided  to  be  dependent,  or 
the  reverse,  is,  that  the  intention  of  the  parties,  as  displayed  upon 
the  face  of  the  contract,  shall  govern ;  and  the  precedency  of  acts 
depends  upon  the  order  of  time,  in  which  they  are  to  be  performed. 
Speake  vs.  Sheppard,  6  Jff.  cfc  J.  85 ;  Thorpe  vs.  Thorpe^  1  Salk.  171 ;  1  Ld. 
Raymond^  665;  1  Wheat  Selw.  98;  Campbell  vs.  Jones^  6  Term  Rep. 
672 ;  1  Saund.  320,  note  4.  When  the  covenants  go  to  the  whole  con- 
sideration on  both  sides,  they  are  dependent.  1  Ventris^  147 ;  Buke 
of  St.  Albans  vs.  Shore,  1  H,  Black.  270 — and  the  plaintiff  must  show 

^^  a  *  substantial  performance  of  the  agreement  on  hia  part, 
^^"  before  he  can  maintain  an  action.  Carpenter  vs.  Crestcellj  15 
Serg.  and  Lowb.  22 ;  Gardiner  vs.  Corson,  15  Mass.  Rep.  504.  And 
even  the  performance  of  a  substantial  part,  wUl  not  be  sufficient, 
unless  the  things  to  be  done  are  divisible.  Ritchie  vs.  Atkinson,  10 
East,  308 ;  Waikins  vs.  Hodges  dt  Lansdale,  6  H.  dt  J.  38.  The  same 
contract  may  contain  covenants,  dependent,  independent  and  mutual. 
Gardiner  vs.  Corson,  15  Mass.  500 ;  Stoner  vs.  Gordon  et  al.  3  MauL 
und  Selw.  308 ;  Webster  vs.  Warren,  2  Wash.  C.  C.  R.  456. 

In  this  case;  the  covenants  are,  1st,  that  a  certain  sum  should  be 
paid  weekl}',  as  the  work  progressed, — 2d,  that  when  the  work  should 
be  finished,  the  balance  of  the  sum  of  $1,200  was  to  be  paid, — and 
3d,  that  the  balance  of  the  $3,700  (the  whole  price)  should  be  paid  by 
instalments,  of  six,  nine,  and  twelve  months,  from  the  actual  comple- 
tion of  the  work.  This  balance,  according  to  the  contract,  waa  to  be 
$2,500.  Now,  compel  the  defendants  to  pay  it  before  the  completion 
of  the  work,  and  the  credit  of  six,  nine,  and  twelve  months  is  ex- 
punged from  the  contract ;  or  if  the  work  should  be  retarded,  and 
the  weekly  payments  should  amount  to  more  than  $1,200,  then  the 
terms  of  the  contract  are  changed  to  the  disadvantage  of  the  de- 
fendants. Cunningham  vs.  Morell,  10  Johns.  203 ;  Harper  vs.  Hamp- 
ton, 1  H.  cfc  J.  672. 

^  *  2.  Does  the  subsequent  acceptance  of  the  engine,  au thonze 
'*^  *  the  plaintiffs  to  recover  the  price,  under  the  covenant  t  Now  if 
time  is  material,  a  parol  agreement  to  dispense  with  it,  no  more  au- 
thorizes a  recovery  upon  the  covenant,  than  would  a  parol  agreement 
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to  dispense  with  any  other  part  of  the  covenant.  However  the  accept- 
ance of  the  engine  by  the  defendants,  after  the  time  stipulated,  may 
have  subjected  them  to  an  action  in  another  form,  for  the  valae  of  the 
work,  still,  they  are  not  liable  on  the  covenant.  White  vs.  ParJcirij 
12  Uastj  583 ;  Smith  vs.  Wilson,  8  East,  436 ;  Thompson  vs.  Brown,  7 
Taunt.  656;  Littler  vs.  Holland,  3  Term  Reg.  592;  4  Taunt.  745; 
Jewell  vs.  Schroeppell,  4  Cowen,  564 ;  7  Pick.  181 ;  Smith  vs.  First 
Cong.  Meeting  House,  8  Pick.  178 ;  Abbott  on  Ships,  329 ;  Caae  db  Bichaud 
vs.  Bait.  Ins.  Co.  7  Cranch,  358 ;  Hamilton  vs.  Warfield,  2  0.dtJ.  482. 

3.  The  2d  breach  in  the  1st  connt,  and  the  2d  connt,  do  not  aver 
sufficiently,  that  the  plaintiffs  were  prevented  by  the  defendants  from 
performing  the  contract  on  their  part.  1  Chitty  PL  323;  Bach  vs. 
Owen,  6  Term  Rep.  409. 

It  was  the  duty  of  the  plaintiffs,  first  to  prepare  the  boilers,  before 
they  could  call  on  the  defendants  to  do  the  brick  work  for  the  brick  work 
was  required  to  put  up  the  boilers,  and  consequently,  the  defendants 
should  have  notice  that  the  boilers  were  ready.  Suppose  the  plain- 
tiffs had  not  prepared  the  boilers  in  time,  the  defendants  would  not 
have  been  liable  for  a  failure  to  do  the  brick  work.  The  defendants 
were  not  bound  to  take  notice  of  the  progress  made  in  the  work. 
The  obligation  to  pay  weekly  had  no  reference  to  the  value  of  the 
work  done.  There  is  no  averment  of  an  actual  delivery,  but  a  readi- 
ness to  deliver ;  nor  does  the  excuse  go  to  the  delivery,  but  to  the 
engine  as  set  up. 

Taney,  (Att'y-Genl.  U.  S.)  in  reply,  cited  Heard  vs.  Wadham^  1 
Easiy  625;  lb.  631;  Seers  vs.  FowJier,  2  Johns.  272;  lb.  38J;  Wilcox 
vs.  Ten  Eyck,  5  Johns.  78 ;  Gardiner  vs.  Corson,  15  Mass.  500 ;  Reab 
vs.  Moore,  19  Johns.  341 ;  Webster  vs.  Warren,  2  Wash.  C.  C.  R.  456 ; 
Cunningham  vs.  Morell,  10  Johns.  214 ;  Havelock  vs.  Oeddes,  10  East, 
565;  Carpenter  vs.  Cresxcell,  15  Serg.  and  Low.  22;  6  Dum.  and  East, 
570;  2  Saund.  694,  (note  3.) 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  suit  was 
instituted  upon  a  covenant,  entered  into  between  the  parties  on  the 
12th  of  September,  1825;  and  after  referring  to  the  pleadings,  the 
Judge  said — the  question  which  arises  in  this  case,  is  upon  the  true 
construction  and  character  of  the  covenants  contained  in  the  deed, 
or  instrument  of  writing  upon  which  this  suit  was  instituted.  We  may 
say  in  limine,  that  whatever  may  have  been  the  principles  contained 
in  the  more  ancient  decisions,  upon  the  legal  effect  and  operation  of 
contracts  of  a  similar  description,  the  strong  leaning  of  the  Courts 
*  in  more  modem  times,  has  been  to  disencumber  themselves  ^. - 
from  the  fetters  of  technical  rules,  and  to  give  such  a  rational  ^^^ 
interpretation  to  the  contract  as  will  carry  the  intention  of  the  par- 
ties into  full  and  complete  operation.  In  8th  Term  Rep.  371,  Gross, 
Justice,  says,  '^  the  question  is,  whether  these  covenants  be  dependent 
or  independent,  and  that  must  be  collected  from  the  apparent  inten- 
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tion  of  the  parties  to  the  contract.  There  is  certainly  some  confa- 
sion  in  the  books  on  this  subject,  some  of  the  older  oases  leaning  to 
construe  covenants  of  this  sort  to  be  independent,  contrary  to  the 
real  sense  of  the  parties,  and  the  true  justice  of  the  case.  But  the 
later  authorities  convey  more  just  sentiments,  and  the  case  of  jBTtn^^- 
ton  vs.  Preston,  was  the  first  strong  authority  in  which  they  prevailed 
in  opposition  to  the  former."  In  this  case  of  Kingston  vs.  PresUmj 
Ld.  Mansfield  says,  "  that  the  dependence  or  independence  of  cove- 
nants, was  to  be  collected  from  the  evident  sense  and  meaning  of  the 
parties,  and  that  however  transposed  they  might  be  in  the  deed, 
their  precedency  must  depend  on  the  order  of  time  in  which  the 
intent  of  the  transaction  requires  their  performance."  Alluding  to 
the  case  of  Kingston  vs.  Preston,  in  a  subsequent  part  of  his  opinion, 
Mr.  Justice  Grose  says,  ^^  I  have  since  found,  that  that  was  not  the 
first  case,  where  those  sentiments  began  to  be  entertained ;  for  it 
appears  from  a  late  publication  of  reports  from  the  manuscript  of  Ld. 
Chief  Justice  Willes,  that  in  a  case  of  Thomas  vs.  Cadwalader,  Willis 
Rep.  496,  his  lordship  noticed  the  injurious  tendency  of  the  doctrine, 
which  had  before  that  time  prevailed  in  those  cases,  and  seemed 
very  desirous,  that  the  governing  rule  should  be  so  to  construe  such 
covenants,  as  that  the  real  intention  of  the  parties  should  be  carried 
into  effect,  to  obtain  the  true  justice  of  the  case.  This  was  after- 
wards done  in  the  case  of  Kingston  vs.  Preston,  and  that  has  since 
been  settled  to  be  the  rule  in  many  cases."  Mr.  Justice  Grose  then 
concludes  his  opinion  by  observing,  that  "  the  intention  of  the  par- 
ties  is,  or  is  assumed  to  be,  the  governing  principle  of  all  the 
^  ^"  •  late  determinations."  In  the  same  case,  Mr.  Justice  Lawrence 
observes,  "  whatever  the  form  of  words  may  be,  if  we  can  collect 
from  the  face  of  the  instrument,  that  the  whole  was  to  be  performed 
by  the  plaintiff  before  the  money  was  to  be  paid,  nothing  short  of  the 
performance  of  the  whole  can  enable  him  to  sustain  this  action  for 
the  money."  So  in  the  same  case,  Ld.  Kenyon,  speaking  of  the  cases 
which  had  been  cited  in  the  argument,  says,  '^  the  general  rule  which 
governs  them  all  is,  that  every  man's  agreement  is  to  be  performed 
according  to  his  intent,  as  far  as  that  is  to  be  collected  from  the  par- 
ticular instrument."  A  similar  principle  is  laid  down  in  6  Term  Rep. 
669,  where  Ld.  Kenyon  says,  ^'  it  has  been  frequently  said,  and  common 
sense  seems  to  justify  it,  that  conditions  are  to  be  construed  to  be 
either  precedent  or  subsequent,  according  to  the  fair  intention  of  the 
parties,  to  be  collected  from  the  instrument,  and  that  technical  words, 
(if  there  be  any  to  encounter  such  intention,  and  there  are  none  in 
this  case)  should  give  way  to  that  intention."  According  to  the^ 
authorities,  the  important  inquiry  in  this  case  is,  what  was  the  inten- 
tion of  the  parties  to  be  collected  from  the  covenant  entered  into 
between  them.  It  appears  by  the  pleadings  in  the  cause,  that  the 
plaintiffs,  for  the  consideration  therein  mentioned,  agreed  with  the 
defendants  that  they  would  furnish  the  materials,  and  constract, 
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make,  fit,  and  pot  up  in  a  good,  faithfal  and  workmanlike  manner,  a 
high  pressure  steam  engine  of  a  particular  description,  the  whole  to 
be  finished  and  delivered  at  the  factory  af  the  defendants,  and  there 
properly  fitted  up,  and  put  into  effective  operation,  by,  and  at  the 
proper  expense  and  charge  of  the  plaintifis,  within  ninety  days  from 
the  day  of  the  date  of  the  said  agreement;  in  consideration  whereof, 
(that  is,  in  consideration  that  the  plaintiffs  would  perform  their  part 
of  the  contract,  by  making  and  putting  up  the  engine  as  stipulated;) 
the  defendants  bound  themselves  to  pay  the  sum  of  thirty-five  hun- 
dred dollara  for  the  said  engin<»,  so  as  aforesaid  to  be  constructed, 
made,  and  put  up  in  the  following  •  proportions,  to  wit ;  to  pay 
the  sum  of  $100  each  week  as  the  work  progressed,  until  the  ''^  ■ 
same  should  be  finished,  and  put  up  as  aforesaid,  when  the  sum  of 
twelve  hundred  dollare,  including  the  weeklyadvances  aforesaid,  was 
to  be  paid.  The  residue  of  the  consideration,  that  is  to  say,  twenty-five 
hundred  dollars,  was  to  be  paid  in  three  equal  instalments,  at  six, 
nine,  and  twelve  months,  from  and  after  the  said  engine  should  have 
been  put  into  full  and  effective  operation,  to  the  full  extent  and 
meaning  of  said  covenant ;  and  the  defendants  covenanted,  that  they 
would  provide  and  pay  for  the  brick  and  stone  work,  necessary  for 
the  putting  up  the  boilers  aforesaid,  and  likewise  pay  for  the  brick 
and  stone ;  and  the  plaintiffs  agreed  to  warrant  and  insure  the  faith- 
ful performance  of  the  said  engine,  for  the  term  of  twelve  months 
from  time  it  should  be  put  into  operation  as  aforesaid.  Upon  the 
true  construction  of  this  contract,  was  it  the  understanding  of  the 
parties  that  the  engine  was  to  be  completed  in  ninety  days,  as  a  con- 
dition precedent  to  the  payment  of  the  three  last  instalments, 
amounting  to  the  sum  of  twenty-five  hundred  dollars  ?  In  the  first 
place,  it  is  to  be  observed,  that  the  parties  contemplated  the  comple- 
tion of  the  engine,  before  the  weekly  payments  would  amount  to  the 
sum  of  twelve  hundred  dollars,  because  those  payments  were  to  be 
deducted  from  that  sum  ;  and  the  balance  to  be  paid  when  the  work 
should  be  finished,  and  put  up  according  to  contract,  or  to  use  the  lan- 
guage of  the  deed  of  covenant,  ''^  should  be  finished,  and  put  up  as 
aforesaid."  If  then,  it  was  the  evident  intent  and  meaning  of  the 
parties,  that  the  engine  should  be  completed,  and  put  up  before  the 
weekly  payments  would  amount  to  the  sum  of  twelve  hundred  dollars; 
it  is  demonstrably  clear,  that  the  time  limited  for  the  completion  of 
the  work  was  of  the  essence  of  the  contract,  and  that  the  plaintiffs 
were  not  entitled  to  recover  the  twenty-five  hundred  dollars  under  the 
<)ovenant  upon  which  their  action  was  founded,  because  those  instal- 
ments were  not  to  be  paid  until  '<  after  the  said  engine  should  have  been 
put  into  full  •  and  effective  operation,  to  the  full  extent  and  ^^^ 
meaning  of  said  covenant,"  which,  upon  every  principle  of  cor-  -^^S 
rect  interpretation,  would  seem  to  require  a  rigid  compliance  with 
the  stipulations  of  the  contract,  as  well  in  relation  to  the  time  fixed 
on,  as  to  the  other  particulars ;  the  words  used  being  sufficiently 
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strong,  and  comprehensive  to  indicate  sach  to  have  been  the  sense 
and  meaning  of  the  parties.  That  time  was  of  importance  in  the 
contemplation  of  the  parties,  and  formed  a  material  ingredient  in  the 
constitution  of  their  contract,  fnrther  appears  from  that  part  of  it, 
by  which  the  plaintiffs  covenant  to  ^'  warrant  and  insare  the  faith- 
ful performance  of  the  said  engine,  for  the  term  of  twelve  months, 
from  the  time  it  should  be  put  into  operation  as  aforesaid."  Nor  do 
we  think  that  the  failure  to  complete  the  engine  by  the  time  limited, 
is  excused  by  the  non-performance  of  the  defendants  of  their  cove- 
nant, by  which  they  bind  themselves,  "  to  provide,  and  pay  for  the 
brick  and  stone  work,  necessary  for  putting  up  the  boilers  aforesaid, 
and  likewise  pay  for  the  brick  and  stone,"  because  it  was  not  neces- 
sary to  do  that  part  of  the  work,  before  the  boilers  would  be  in  a 
state  of  readiness  to  be  put  up ;  of  which  fact,  it  was  the  duty  of  the 
plaintiffs  to  inform  the  defendants  in  due  and  proper  time,  as  they 
best  knew  when  such  part  of  the  work  would  be  wanted ;  and  until  it 
should  become  necessary,  it  was  not  the  duty  of  the  defendants  to  do 
an  act  which  might  ultimately  prove  to  be  vain  and  nugatory.  In 
this  case,  the  words  in  <^  consideration  whereof,"  must  we  thinlc  be 
construed  to  refer,  not  to  the  promise  or  undertaking  of  the  plaintifis 
to  do  the  work,  but  to  the  actual  performance  of  the  thing  stipulated 
to  be  done ;  for  in  4  Term  Bep.  764,  Ld.  Kenyon  was  of  opinion,  that 
the  words  'Mn  consideration  of  the  premises,"  meant  in  considera- 
tion of  the  actual  transfer  of  the  stock,  and  not  in  consideration  of 
the  covenant  to  transfer.  So  in  1  Tidd^s  Prac.  442,  it  is  said, 
<^  the  words  by  which  conditions  precedent  are  commonly  created, 
are  for  and  in  consideration  of  ita  guod  proinda,^^  &c.  A,  by  his 
♦  agreement  was  to  complete  a  certain  piece  of  road,  on  or 
'^^^  before  the  26th  of  October,  1810,  and  B  covenanted  to  pay 
him  for  completing  the  whole  of  the  work,  $6,000,  to  be  paid  in 
instalments  as  the  work  progressed.  It  was  held  that  A  could  not 
maintain  an  action  for  the  whole  consideration  money,  without 
averring,  and  proving  a  performance  of  the  whole  work,  and  that 
if  he  brought  his  action  for  a  ratable  part  of  the  money,  he  must 
show  a  ratable  performance.  The  above  case  may  be  found  in  10 
Johns.  203 ;  Cunningham  and  another  vs.  Morrell^  where  Chief  Jus- 
tice Kent  delivered  the  following  very  sensible  and  learned  opinion, 
in  which  he  seemed  to  think  that  in  the  case  of  Terry  vs.  Duntzey 
the  Court  pushed  the  doctrine  of  mutual  and  independent  cove- 
nants too  far.  He  says,  ^'  we  cannot  distinguish  this  case  so  as  to 
take  it  out  of  the  operation  of  the  case  of  Sears  and  Fowler^  and 
Havens  vs.  BtMhy  2  Johns.  272,  387.  Those  case  were  governed  by 
the  English  decision  in  Terry  vs.  Duntze,  2  Hen.  Black.  380.  But 
from  a  more  full  consideration  of  the  subject,  we  are  now  led  to 
believe,  that  the  Court  of  C.  B.  carried  too  far,  the  principle  of 
mutual  and  independent  covenants.  It  is  true,  that  if  by  the  tenns  of 
the  contract,  the  money  is  to  be  paid  by  a  day  certain,  and  which  is  ta 
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happen  before  the  performance  of  the  service,  or  by  a  day  certain,  and 
there  is  no  day  certain  for  the  performance,  the  performance  is  not  a 
condition  precedent,  and  the  party  may  sne  for  the  money  trithont 
averring  or  showing  performance.  This  is  what  was  said  by  Ld.  Holt 
in  the  case  of  Thorpe  vs.  Thorpe^  12  Mod.  455 ;  1  Ld.  Raymond^  662. 
And  he  went  no  further  with  the  doctrine  of  mutual  covenants. 
Where  it  be  repugnant  to  the  contract  to  make  the  service  a  condi- 
tion precedent,  the  parties,  he  observes,  are  left  to  mutual  remedies, 
on  which  by  the  express  words  of  the  agreement  they  have  depended. 
The  cases  which  he  cites  of  Pool  vs.  Tolchester,  48  JSdwards,  111,  2,  3. 
and  Pordage  vs.  Cole,  1  Saund.  319,  are  to  this  effect,  and  in  both  of 
them,  the  entire  consideration  was  to  be  paid  by  a  fixed  time,  „^^ 
and  •  which  might  precede  the  service.  Ld.  Holt  further  said  '^"^ 
that  case,  ^'  what  is  the  reason  that  mutual  promises  shall  bear  an 
action  without  performance?  One's  bargain  is  to  be  performed 
according  as  he  makes  it.  If  he  makes  a  bargain  and  relies  on  the 
other's  covenant,  or  promise  to  have,  what  he  would  have  done  to 
him,  it  is  his  own  fault.  If  the  agreement  be  that  A  shall  have  the 
horse  of  B,  and  A  agree  that  B  shall  have  his  money,  they  may 
make  it  so,  and  there  needs  no  averment  of  performance  to  main- 
tain an  action  on  either  side ;  but  if  it  appear  by  the  agreement, 
that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be 
done  to  him,  performed,  before  his  doing  what  he  undertakes  of  his 
side,  it  must  then  be  averred.  After  this  rational  explanation  of 
the  rule,  we  cannot  but  think  it  was  misapplied,  or  carried  to  an 
anreasonable  length  in  Terry  vs.  Buntze.  The  covenant  in  that  case 
was,  that  the  plaintiff  should  finish  the  building  by  a  given  day, 
and  the  defendant  was  to  pay  the  consideration  by  instalments  as 
the  building  should  proceed,  and  according  to  a  certain  and  specified 
state  of  advancement,  and  the  remaining  part  of  the  consideration 
when  the  building  should  be  completed;  but  because  two  several 
sums  of  money  were  to  be  paid  before  the  whole  was  performed,  and 
when  only  a  part  of  the  service  was  performed,  the  Court  held  the 
covenants  to  be  independent,  and  as  we  understand  the  case,  and 
as  the  reporter  understood  it,  that  the  plaintiff  might  maintain  his 
action  for  the  entire  consideration,  without  any  averment  of  per- 
formance. This  was  (K)ntrary  to  the  plain  understanding  of  the  par- 
ties, and  was  not  warranted  by  any  of  the  cases  referred  to.  It  was 
sufficient  for  the  plaintiff  to  have  shown  the  advance  of  the  building 
as  stipulated,  to  have  entitled  him  to  the  instalment  then  to  be  paid, 
bat  to  have  entitled  himself  to  the  last  instalment,  he  was  bound  to 
aver,  and  show  a  completion  of  the  contract.  The  good  sense  and 
justice  of  the  case,  as  it  appears  to  use,  required  this  construction^ 
and  the  meaning  of  the  parties  could  not  have  been  mistaken.  The 
error  in  that  case,  and  in  the  ♦  two  cases  in  this  Court  which  ««■■ 
followed  it,  consisted  in  holding  the  covenants  to  be  indepen-  ^^^ 
dent  throughout,  because  a  part  of  the  consideration  money  was  to  be 
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paid  before  the  entire  service  was  to  be  performed.  This  might  have 
been  the  case,  if  the  contract  in  all  those  cases  had  not  provided 
that  a  oertain  part  of  the  consideration  was  to  be  paid  on  the  com- 
pletion of  the  service,  and  which  rendered  the  service  pro  tatUo^  a 
condition  precedent.  There  is  nothing  unreasonable  nor  unusual  in 
such  an  agreement.  It  has  been  the  constant  language  of  the 
English  Courts,  that  the  dei)endence  or  independence  of  the  cove- 
nants, depended  on  the  good  sense  and  meaning  of  the  contract. 
Their  precedency,  said  Ld.  Mansfield,  must  depend  on  the  order  of 
time,  in  which  the  intent  of  the  transaction  requires  their  perform- 
ance. A  mechanic  generally  stands  in  need  of  advances  from  time 
to  time,  in  aiding  him  to  procure  the  materials  to  carry  on  his  work, 
and  the  employer  if  prudent  will  generally  reserve  a  considerable  pay- 
ment until  the  work  be  completed,  and  to  depend  on  such  com  pie 
tion.  But  if  all  these  payments  can  be  demanded  without  perform- 
ance, merely  because  a  part  of  them  were  to  be  made  as  the  work 
advanced,  it  would  be  making  the  intention  of  the  parties  subser- 
vient to  technical  rules.  The  parties  have  an  undoubted  right,  if 
they  please,  to  make  their  covenants  dependent  or  independent 
throughout,  or  to  make  the  covenants  independent  as  to  one  pay- 
ment, and  dependent  as  to  another.  They  have  a  right  to  mould 
their  contracts  so  as  to  suit  their  mutual  convenience  and  interests, 
and  when  the  Courts  can  ascertain  their  meaning,  they  are  so  to  con- 
strue the  contract  £^  to  give  effect  to  that  meaning,  provided  the 
purpose  be  lawful.  For  these  reasons,  I  apprehend  that  we  have 
yielded  with  too  much  deference  to  the  decision  in  Terry  vs.  DunUze^ 
and  did  not  sufiBciently  advert  to  the  evil  consequences  of  the  doc- 
trine in  the  extent  there  laid  hown.  It  becomes  then  our  duty  to 
limit  the  operation  of  that  case,  and  of  the  two  cases  in  this  Court 
which  were  founded  upon  it,  so  as  to  better  to  •  fulfil  the 
Z\9A  inijention  of  the  contract,  and  the  justice  of  thQ  case;  and  in 
doing  this,  we  may  be  permitted  to  consider  it  as  some  apology  for 
those  decisions,  that  we  at  the  time  reposed  on  the  authority  of  so 
respectable  a  tribunal  as  the  C.  B.;  and  especially  when  its  decision 
was  supported  by  so  distinguished  a  Judge  as  Buller,  who  was 
equally  eminent  for  a  clear  and  sound  judgment,  and  for  diligent 
and  profound  inquiry. 

<*  Having  thus  freed  ourselves  from  undue  embarrassment  in  con- 
sidering the  real  merits  of  this  case,  we  say,  that  as  the  road  was  to 
be  completed  on  or  before  the  20th  of  October,  1810,  and  as  the 
defendant  was  to  pay  therefor  the  sum  of  $6,000,  to  be  paid  on  or 
before  that  day,  in  instalments  as  the  work  progressed,  the  just  con- 
struction of  the  contract  is,  that  if  the  plaintiffs  will  go  for  the  whole 
consideration  money,  they  are  bound  to  aver,  and  show  a  perform- 
ance of  the  whole  work,  and  if  they  go  for  a  ratable  part  of  the 
money,  they  are  bound  to  show  a  ratable  performance."  We  have 
extracted  thus  largely  from  the  opinion  of  that  eminent  jurist.  Chief 


WATCHMAN  BT  AL.  V8.  CROOK  et  AL.— 5  G.  &  J.    »169 

Jastice  Kent,  because  we  think  it  supported,  not  only  by  correct 
legal  principles,  but  by  the  plainest  dictates  of  common  sense,  and 
because  it  goes  far  to  rescue  the  law,  which  ought  to  be  considered  a 
rational  science,  from  the  imputation  of  gross  injustice  and  palpable 
absurdity.  One  other  decision  only,  and  that  of  modern  date,  and 
made  in  one  of  our  sister  States  by  a  very  learned  and  distinguished 
tribunal,  will  be  referred  to.  It  will  be  found  in  8  Mass.  Bep,  80.  In 
that  case,  Parker,  0*  J.,  in  delivering  the  opinion  of  the  Court,  also 
adverts  to  the  case  of  Terry  vs.  Duntze^  and  uses  the  following  strong 
expressions :  <^  In  one  case  of  modern  date,  it  was  decided,  that  if  a 
man  covenants  to  work  upon  a  house,  and  the  owner  covenants  to  pa3' 
him  by  instalments,  and  that  the  last  instalment  shall  be  paid  when 
the  house  is  Unished,  the  workman  may  recover  the  last  instalment, 
whether  the  house  shall  be  finished  or  not.  This  seems  to  be  turn- 
ing a  man's  contract  into  something  totally  different  from  his  words 
•and  intentions  in  the  contract;  and  yet  in  the  same  book  it  ^aq 
is  said,  that  the  intent  of  the  parties  is  to  govern  in  the  con-  ^^^ 
struction  of  the  covenants.  The  principal  reason  given  for  this  de- 
cision is,  that  some  of  the  instalments  were  to  be  paid  before  the 
house  was  finished.  But  because  a  man  had  engaged  to  pay  one 
certain  sum  of  money  before  his  house  was  finished,  therefore,  he 
should  be  held  to  pay  another  sum,  which  he  had  not  engaged  to 
pay,  until  his  house  should  be  finished,  seems  to  be  very  questionable 
as  a  loginal,  whatever  it  may  be  as  a  legal  conclusion.''  The  cases  of 
Ooodessan  vs.  Munn^  4  D.  aiMl  Eastj  61 ;  Campbell  vs.  Jones,  cited  in 
the  argument ;  OlazebrooJc  vs.  Woodrow,  8  D.  and  Eastj  366 ;  and 
Heard  vs.  Wadham,  1  East,  619,  all  show  a  disposition  on  the  part  of 
the  Judges,  to  break  through  the  bonds  which  some  old  cases  had 
imposed  upon  them,  and  to  adopt  what  Ld.  Kenyon,  in  one  of  the 
cases  calls  the  common  sense  doctrine — that  the  true  intent  of  the 
parties,  as  apparent  in  the  instrument,  should  determine  whether 
covenants  or  promises  are  independent,  or  conditional,  instead  of  any 
technical  rules  of  which  the  parties  were  totally  ignorant,  and  the 
application  of  which,  would  in  most  cases  utterly  defeat  their  inten- 
tions. We  think  therefore,  that  the  plaintiffs  were  not  entitled  to 
recover  the  money  sued  for  by  them,  upon  the  true  construction  of 
the  covenants  entered  into  by  them.  Whether  they  had  not  their 
remedy  in  a  different  form  of  action,  is  another  question.  If  after 
the  work  was  done,  though  not  pursuant  to  the  contract,  the  party 
for  whom  it  was  done,  accepted  it,  it  would  seem  right  and  proper, 
that  he  should  pay  for  it,  what  it  was  worth.  This  we  think,  justice 
would  require,  and  it  is  believed,  that  the  principles  of  law  do  not 
forbid  it.  To  this  effect  the  law  is  stated  to  be  in  4  Cowen^s  Rep, 
o64.  It  is  there  said,  that  '^if  there  be  a  special  agreement  under 
seal  to  do  work,  and  it  be  done,  but  not  pursuant  to  the  agreement, 
either  in  point  of  time,  or  in  any  other  respect,  the  party  who  did 
the  work  may  recover  upon  the  common  counts  in  assumpsit,  for  the 
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^  work  and  labor,  if  the  work  be  ♦  accepted  by  the  party  for 
^o4  ^hom  it  w£W  done.  The  workman  cannot  maintain  covenant, 
unless  he  perform  the  work  strictly  within  the  time.  By  permitting 
the  plaintiffs,  after  knowing  that  the  work  was  not  completed  in 
time,  to  proceed  and  finish  it,  he  waived  all  right  to  object  on  that 
ground,  and  the  law  implies  a  promise  on  his  part,  to  pay  what  the 
labor  was  reasonably  worth."  So,  in  Burn  vs.  Miller^  4  Taunt  Rep. 
745,  we  find  the  same  principle  recognized.  ^^  A  lessor  contracted  to 
pay  his  tenant,  at  a  valuation  for  certain  erections,  pursuant  to  a 
plan  to  be  agreed  on,  provided  they  were  completed  in  two  months. 
No  plan  was  agreed  on,  and  after  the  condition  broken,  the  lessor 
encouraged  the  lessee  to  proceed  with  the  work,  and  held  that  the 
lessee  might  recover  as  for  work  and  labor,  on  an  implied  promise, 
arising  out  of  so  many  of  the  facts,  as  were  applicable  to  the  new 
agreement."  In  this  case  the  Court  say,  "  It  is  a  settled  rule,  even 
in  case  of  deeds,  that  if  there  be  a  condition  precedent  in  a  deed, 
and  it  is  not  performed,  and  the  parties  proceed  with  the  perform- 
ance of  other  parts  of  the  contract,  although  the  deed  cannot  take 
effect,  the  law  will  raise  an  implied  assumpsit.  Upon  this  ground  it 
is,  that  freight  is  daily  recovered  in  actions  of  assumpsit,  on  implied 
promises*  substituted  for  the  charter  parties  by  deed.  And  here, 
though  the  plaintiff  cannot  put  his  case  upon  the  written  agreement, 
he  may  upon  the  agreement  raised  upon  so  many  of  the  facts  of  the 
case,  as  are  applicable."  Upon  the  whole,  we  are  of  opinion,  that 
the  judgment  of  the  Court  below  was  correct,  and  that  the  same 
ought  to  be  aflBrraed.  Judgment  affirmed. 

Oill,  for  the  appellants,  after  the  affirmance  of  the  above  judgment^ 
moved  for  a  procedendo,  upon  the  following  grounds. 

The  10th  sec.  of  the  Act  of  1826,  ch.  200,  declares,  that  upon  any 
appeal,  or  writ  of  error,  the  Court  of  Appeals,  shall  give  judgment, 
or  award  a  procedendo,  for  a  rehearing  ♦  of  the  case,  as  shall 
^^^  appear  to  be  just.  Prior  to  this  law,  and  by  the  Act  of  1806, 
ch.  90,  sec.  1,  l;he  right  to  award  a  procedetido  depended  upon  the 
reversal  of  the  judgment  of  the  County  Court.  The  Act  of  1820 
establishes  a  different,  and  more  liberal  rule.  It  submits  the  subject 
to  the  sound  discretion  of  the  Court,  to  its  moral  jurisdiction,  and 
directs,  that  the  procedendo  shall  be  awarded,  when  there  is  evidence 
in  the  record,  either  by  facts,  or  pleading,  that  the  plaintiff  has  a 
just  claim.  In  this  case,  it  is  apparent,  from  the  record,  that  the 
defendants  have  had  the  substantial  benefits  of  the  contract,  and 
have  not  paid  for  them. 

Under  the  Act  of  1826,  the  Court  is  not  trammelled  by  technical 
restraints  of  any  sort,  and  it  may  be  fairly  inferred,  that  the  Legis- 
lature designed  to  give  a  rehearing,  in  connexion  with  the  right  to 
amend  the  pleadings,  to  the  same  extent  as  before  had  been  awarded 
upon  bills  of  exception,  where  the  judgment  of  the  County  Court  had 
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been  reversed.  This  qualification  of  a  right«to  the  proceOendOj  is  a 
Tery  fair  one.  It  aids  jast  claims,  and  prorides  against  accidents 
and  errors  growing  out  of  nice  questions  of  pleading.  The  claim, 
being  a  just  one,  the  defendant  has  no  right  to  complain. 

If  the  cause  is  transmitted  to  the  County  Court,  with  leave  to 
amend  the  pleadings,  the  plaintiffs  could  put  it  in  a  situation  to  re- 
cover. They  could  aver  an  excuse,  in  proper,  and  technical  form, 
for  a  non-delivery  of  the  engine  in  full  and  effective  operation  at 
Crook^s  factory,  within  ninety  days.  It  could  be  averred,  that  after 
the  execution  of  the  contract,  and  before  the  expiration  of  the  ninety 
days,  the  plaintiffs  gave  the  defendants  notice,  at  their  factory,  that 
they,  the  plaintiff's,  were  ready,  prepared,  and  willing  to  put  up  the^ 
said  engine,  and  put  the  same  into  operation,  and  that  they  requested 
the  defendants  to  furnish  the  brick  and  stone  work,  a  sufficient 
period  before  the  expiration  of  the  ninety  days,  to  have  enabled  the 
plaintiffs  to  put  up,  and  put  the  said  engine  into  operation  at  the 
said  factory  within  said  ninety  days,  but  that  the  defendants  did  not, 
and  would  not  furnish  the  brick  and  stone  work  in  season. 

•  The  second  breach  of  the  first  count  avers,  that  the  plain-  o«a 
tiffs  were  ready  and  prepared  to  deliver  and  properly  put  up  '^^^ 
the  engine  at  the  factory  of  the  defendants,  and  to  put  the  same  into 
full  and  effective  operation,  on  the  11th  of  December,  1825,  but  the 
defendants  did  not  provide  the  brick  and  stone  work  necessary  for 
putting  up  the  boilers,  by  reason  whereof  the  engine  could  not  be 
put  up  on  the  daj',  and  the  plaintiffs  were  thereby  prevented  from 
putting  up  the  engine.  To  this  breach  there  was  a  general  demurrer. 
The  state  of  the  pleadings  then  admit : 

1.  That  the  plaintiffs  commenced  the  engine.  2.  That  they  were 
ready  within  the  ninety  days,  to  put  it  up  at  the  factory.  3.  That 
the  defendants  did  not  furnish  the  brick  work.  4.  That  the  failure 
to  furnish  the  stone  work,  prevented  the  putting  up  the  engine. 

Now,  these  facts  show,  that  the  greater  part  of  the  work  must 
have  been  completed,  and  that  the  plaintiffs  had  nearly  earned  their 
whole  claim,  even  supposing  defendants  had  furnished  the  brick 
work,  and  that  the  defendants  must  have  received  some  notice  to  fur- 
nish the  brick  work.  The  plaintiffs,  therefore,  having  in  substance, 
performed  their  contract,  they  are  entitled,  under  the  Act  of  Assembly, 
to  a  new  trial. 

The  County  Court  had  several  times,  before  the  institution  of  this 
suit,  decided  the  broad  principle,  that  time  was  not  of  the  essence  of 
a  sealed  contract.  In  Finley  vs.  Bcehme,  3  O.  dt  J.  42,  that  point 
was  directly  so  decided  by  that  Court.  These  decisions  induced  the 
counsel  not  to  bring  assumpsit. 

JohnHouj  contra.  Independent  of  the  Act  of  1830,  ch.  186,  an  Act 
not  referred  to  by  the  appellants,  no  provision  can  be  found,  and  no 
case  decided,  to  authorize  a  procedendo^  when  the  judgment  appealed 
from  is  affirmed.    Had  it  been  otherwise,  there  would  have  been  no 
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necessity,  for  the  Act  of  1830.  The  passage  of  that  Act  is  evidence, 
if  any  were  needed,  that  a  procedendo^  in  case  of  affirmance,  was 
before  wholly  unprovided  for ;  and  the  Act  of  1830  applies  only  to 
^  bills  of  •  exceptions,  and  of  course  not  to  a  case  like  the  present. 
'^^  •  But  if  the  Court  was  now,  for  the  first  time,  called  upon  to  act 
under  the  law  of  1826,  it  is  confidently  contended,  that  the  present 
motion  could  not  be  granted.  In  this  case,  as  in  all  others,  the 
Oourt  can  alone  look  to  the  record,  and  to  what  it  discloses.  That 
the  plaintiff  has  a  better  case  than  his  pleadings  disclose,  can  only 
be  known  by  facts  appearing  in  exceptions,  or  in  other  parts  of  the 
record.  When  that  is  not  the  case,  the  Court  can  have  no  knowledge 
that  the  ca«e  as  made  by  the  plaintiff,  is  not  the  only  case  that  he 
€an  make,  and  of  course,  can  have  no  knowledge  that  justice  requires 
a  new  trial.  In. the  present  instance,  tlie  only  ground  upon  which  it 
can  be  pretended,  that  the  plaintiffs  could  recover  on  this  covenant, 
is  by  supposing  a  fact  to  exist,  of  which  no  evidence  is  offered  in  any 
part  of  the  record.  The  Court  therefore,  cannot  see  that  justice  re- 
quires a  new  trial. 

The  only  ground  on  which  it  is  contended  that  a  procedendo  should 
issue,  in  this  case,  is  the  suggestion  of  the  appellants'  counsel,  that 
he  believes  the  facts  will  enable  him  to  make  a  better  case,  than  is 
now  presented  by  the  record.  It  will  not  escape  the  observation  of 
the  Court,  that  the  case  of  the  appellants  was  brought  out  in  plead- 
ing in  every  variety  of  form,  and  that  no  application  was  made  to 
the  Court  below  to  amend,  for  the  purpose  of  pleading  the  fact  now 
alleged  to  exist,  and  which  if  it  does  exist,  must  have  been  then 
known  to  their  counsel.  That  excuse  was  deemed  by  them  to  be  ne- 
cessary to  account  for  the  delay  in  the  completion  of  the  engine  is 
obvious,  because  the  pleadings  aver  an  excuse  in  different  ways. 
Under  such  circumstances,  to  subject  the  successful  party  below,  to 
the  expense  and  trouble  of  a  new  trial,  would  be  a  principle  decidedly 
wrong,  and  in  practice  extremely  pernicious.  Should  the  precedent 
be  established,  it  will  be  difficult  to  imagine  a  case,  in  which  the 
judgment  of  the  Court  of  Appeals,  will  practically  terminate  the  suit. 
This,  it  will  be  observed,  is  not  a  case  in  which  from  the  record,  the 
^^^  Court  can  see  that  the  *  appellants  have  a  better  case,  than 
'^^^  is  technically  presented,  and  which  is  lost  to  them,  from  want 
of  mere  technical  form ;  but  on  the  contrary,  one,  in  which  as  far  as 
the  Court  have  or  can  have  any  judicial  knowledge,  the  appellants 
are  neither  legally  nor  equitably  entitled  to  recover.  To  go  out  of 
the  record,  and  listen  to  the  mere  suggestions  of  the  parties  or  their 
<K)unsel,  as  to  the  case  they  will  be  enabled  to  present,  if  an  opportu- 
nity is  given  them,  is  not,  cannot  be,  the  duty  of  the  Court.  No  in- 
stance can  be  found,  in  which  even  in  a  Court  of  original  jurisdiction, 
a  new  trial  has  been  awarded,  because  of  the  want,  at  the  first  trial, 
of  proof  of  a  fact  which  the  losing  party  knew  of,  and  might  have 
produced,  or  by  reasonable  diligence  might  have  found  out.    How 
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much  stronger  does  the  principle  apply,  to  a  motion  now  made  in  the 
Goart  of  last  resort,  for  a  new  trial,  merely  to  enable  appellants  to 
bring  forward  a  fact,  which  if  it  exists,  they  certainly  were  aware  of 
before  the  first  trial.  Besides,  look  at  the  practical  injustice.  The 
defendants  may  have  had  proof  fully  sufficient  to  negative  the  pro- 
posed allegation  as  to  notice,  as  well  as  all  the  other  matters  of  ex- 
cuse, already  stated  in  the  pleadings.  Belying  on  the  insufficiency 
of  the  latter,  they  demur,  and  obtain  a  judgment.  This  is  now  af- 
firmed, and  it  is  proposed  to  send  the  case  back,  when  for  aught  this 
Court  can  know,  all  the  evidence  the  defendants  had,  in  relation  to 
the  whole  transaction,  is  lost  to  them  without  any  default  on  their 
part.  Such  a  course,  would  certainly  not  be  in  furtherance  of  any 
principle  of  justice.  Motion  overruled  by  the  Court. 


•  Elizabeth  Davis  vs.  GEOBaE  Calvert,  Caroline  Cal-  269 

VEET,  et  al — June,  1833. 

The  third  section  of  the  first  sub-ch.  of  the  Act  of  1798,  ch.  101,  provides^ 
''that  no  will,  testfunent  or  codicil,  shall  be  good  and  effectual  for  any 
purpose  whatsoever,  unless  the  person  making  the  same,  be  at  the  time 
of  executing  or  acknowledging  it,  of  sound  disposing  mind,  and  capable 
of  executing  a  valid  deed  or  contract.^'  These  latter  words  are  of  im- 
portance in  the  investigation  touching  the  mental  capacity  of  a  testator. 
He  w^ho  is  not  competent  to  execute  a  valid  deed  or  contract,  is  under 
the  testamentary  system  of  the  State,  incompetent  to  make  a  valid  will 
or  testament,  (a) 

The  testator ^s  capacity  is  to  he  determined  by  the  condition  of  his  mind,  at 
the  time  of  his  executing  the  will  or  testament;  and  for  the  purpose  of 
shedding  light  ux>on  that,  evidence  of  its  condition,  and  of  his  bodily 
imbecility,  both  before  and  after  the  period  of  his  executing  or  acknow- 
ledging his  will  may  be  produced.  It  is  not  of  itself  sufficient  to  avoid  a 
will  or  testament  that  its  dispositions  are  imprudent,  and  not  to  be  ac- 
counted for.  But  a  will  or  testament  may  by  its  provisions  furnish 
intrinsic  evidence  involving  it  in  suspicion,  and  tending  to  show  the 
incapacity  of  the  testator  to  make  a  disposition  of  his  estate  with  judg- 
ment and  understanding,  in  reference  to  the  amount  and  situation  of  his 
property,  and  the  relative  claims  of  the  different  persons  who  should 
have  been  the  objects  of  his  bounty,  (b) 


[a)  Approved  in  Tyson  vs.  Tyson,  37  Md.  582;  McElivee  vs.  Ferguson,  4a 
Md.  484;  Brown  vs.  Ward,  53  Md.  395.  See  ftev.  Code,  Art.  49,  sec.  3. 
When  a  testator  understands  the  nature  of  the  business  in  which  he  is  en- 
gaged, and  has  sufficient  capacity  to  make  a  disposition  of  his  estate  with 
judgment  and  understanding  in  reference  to  the  amount  and  situation,  and 
the  relative  claims  of  different  persons  who  are,  or  who  should  be,  the  objects 
of  his  bounty,  he  is  to  be  considered  of  sound  and  disposing  mind  within 
the  meaning  of  the  statute.    McElwee  vs.  Ferguson,  supra. 

{b)  Approved  in  Cramer  vs.  Cnimbaugh,  3  Md.  500,  and  Higgins  vs.  Carl- 
ton, 28  Md.  144.  Cf.  Brown  vs.  Ward,  53  Md.  376;  Wise  vs.  Swartzwelder, 
54  Md.  292. 
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I 


The  contents  of  a  will  or  testament,  the  manner  in  which  it  was  written  and 
and  executed;  the  nature  and  extent  of  the  estate  of  the  testator;  his 
family  and  connexions;  their  condition  and  relative  situation  to  him; 
the  terms  upon  which  he  stood  with  them ;  the  claims  of  particular  indi- 
viduals; the  condition  and  relative  situation  of  the  legatees  or  devisees 
named:  the  situation  of  the  testator  himself;  the  circumstances  under 
which  the  will  was  made;  are  all  proper  to  he  shown  to  the  jury,  and 
often  afford  important  evidence  in  the  decision  of  the  question  of  a  tes- 
tator ^s  capacity  to  make  a  will. 

A  will  may  be  avoided  also  for  fraud,  importunity,  and  undue  influence. 

Importunity  and  undue  influence  may  be  fraudulently  exerted,  but  they  are 
not  inseparably  connected  with  fraud;  nor  is  it  every  degree  of  impor- 
tunity that  is  sufficient  to  invalidate  a  will  or  testament.  Honest  and 
moderate  intercession,  or  persuasion,  or  flattery  unaccompanied  by  fraud 
or  deceit,  and  where  the  testator  has  not  been  threatened  or  put  in  fear 
by  the  flatterer,  or  persuader,  or  his  power,  or  dominion  over  him,  will 
not  have  that  effect;  but  there  may  be  great  and  overruling  importunity 
and  undue  influence  without  fraud,  which,  when  established,  may  and 
ought  to  have  the  effect  (under  circumstances)  to  avoid  a  will. 

That  degree  of  importunity  or  undue  influence  which  deprives  a  testator  of 

his  free  agency,  which  is  such  as  he  is  too  weak  to  resist,  and  will  render 

_^^  *the  instrument  not  his  free  and  unconstrained  act,  is  sufficient 

'^"  ^  to  invalidate  a  will:  and  this,  not  only  in  relation  to  the  person 
alone  by  whom  it  is  so  procured,  but  as  to  all  others  who  are  so  intended 
to  be  beneflted  by  his  undue  influence,  (c) 

Fraud  vitiates  every  thing  with  which  it  is  connected.  A  will  obtained  by 
fraud  is  void. 

Fraud  is  never  to  be  presumed,  yet  it  is  not  necessary  to  prove  it  by  positive 
and  direct  testimony,  (d)        ' 

In  a  question  of  fraud,  any  fact,  no  matter  how  slight,  bearing  at  all  upon 
the  point  at  issue,  and  not  wholly  irrelevant,  may  be  admitted  as  evi- 
dence: but  the  circumstances  when  combined  and  considered  by  the 


(c)  Approved  in  Wampler  vs.  Wampler,  9  Md.  552;  Wittman  vs.  Ooodhand^ 
26  Md.  105;  Tyson  vs.  Tyson,  87  Md.  682;  Whitridge  vs.  Barry,  42  Md.  154. 
Oited  in  Oardner  vs.  Lewis,  7  Gill,  808.  In  the  case  of  gifts  or  other  trans- 
actions inter  vi7X)s,  it  is  considered  by  Courts  of  equity  that  the  natural 
influence  involved  in  confldential  relations,  exerted  by  those  who  possess  it 
to  obtain  a  beneflt  for  themselves,  is  an  undue  influence.  (See  Ringgold  vs. 
Ringgold,  1  H.  &  G.  9,  note  (b) ;  Pennington  vs.  Cfittings,  2  G.  &  J.  124,  note.) 
But  the  law  regarding  wills  is  very  different  from  this.  The  natural  influ- 
ence of  the  parent  or  guardian  over  the  child,  or  the  husband  over  the  wife, 
or  the  attorney  over  the  client,  may  lawfully  be  exerted  to  obtain  a  will  or 
legacy,  so  long  as  the  testator  thoroughly  understands  what  he  is  doing, 
and  is  a  free  agent.  Griffith  vs.  Diffenderffer,  50  Md.  484:  Tyson  vs.  Tyson, 
87  Md.  583.  The  influence  which  will  avoid  a  will  must  be  exerted  to  such 
a  degree  as  to  amount  to  force  or  coercion  in  destroying  free  agency;  it  must 
not  be  the  influence  of  affection  or  attachment,  nor  the  mere  desire  of  grat- 
ifying the  wishes  of  another,  for  that  would  be  very  strong  ground  in  favor 
of  a  testamentary  act,  and  there  must  be  satisfactory  proof  that  the  will  was 
obtained  by  coercion  or  by  importunities  which  could  not  be  resisted,  so  that 
the  motive  was  tantamount  to  force  or  fear.    Layman  vs.  Conrey,  60  Md.  286. 

(d)  Approved  in  Farrdl  vs.  Bean,  10  Md.  227;  Curtis  vs.  Moore,  20  Md.  96. 
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jury,  should  be  so  strong  as  to  satisfy  tham  of  the  existence  of  the  fact 
they  are  offered  to  establish,  (e) 

It  is  a  well  settled  rule  of  evidence,  that  remote  and  collateral  facts  and 
circumstances  not  pertinent  or  relevant  to  the  issue  to  be  tried,  are 
inadmissible  in  evidence;  but  it  is  equally  well  settled,  that  facts  and 
circumstances  tending  to  prove  the  issue  are  admissible.  (/) 

It  is  sometimes  difficult  to  ascertain  whether  a  particular  fact  offered  in  evi- 
dence is  connected  with  the  issue,  and  will  or  will  not  become  material 
in  the  progress  of  the  investigation;  in  such  cases,  the  Court  not  clearly 
seeing  that  it  is  wholly  irrelevant  to  the  issue,  it  is  proi)er  and  usual  in 
practice  to  admit  the  proof,  on  the  assurance  of  the  counsel  who  tenders 
it,  that  it  will  turn  out  to  be  pertinent  and  material,  (g) 

m 

Decliarations  adverse  to  a  will,  and  bearing  upon  or  tending  to  prove  certain 
issues  framed  by  the  Orphans'  Court  upon  a  caveat  to  a  will,  made  by 
the  executor  of  the  will,  who  was  also  defendant  on  the  record,  and  a 
contingent  devisee  representing  every  interest  under  the  will,  are  com- 
petent evidence  to  go  the  jury,  (h) 

Upon  an  inquiry  whether  a  will  was  obtained  by  fraud  or  undue  influence, 
the  condition,  character,  and  conduct  of  the  persons  drawn  around  the 
testator,  are  of  importance  to  be  inquired  into  in  reference  to  his  family 
and  relations,  the  extent  and  nature  of  his  estate,  the  character  of  the 
dispositions  of  the  will,  and  the  persons  to  whom  the  property  is  given. 

The  statement  by  counsel  of  what  they  expect  to  prove  in  opposition  to  the 
statement  on  the  other  side,  is  not  sufficient  to  lay  a  foundation  for 
letting  in  testimony  otherwise  inadmissible. 

If  any  part  or  clause  of  a  will  was  first  suggested  to  a  testator  by  any  other 
*  person,  and  adopted  by  such  testator,  such  adoption  ought  not  to  be  the 
iBsult  of  his  incapacity  or  weakness  of  mind,  nor  of  fraud,,  circumven- 
tion or  undue  influence,  and  whether  it  is  so,  is  for  the  jury  from  all 
the  facts  and  circumstances  to  decide. 


(«)  Approved  in  Waters  vs.  Dashidl,  1  Md.  474;  Comer  vs.  Pendleton^  8  Md. 
847;  Farrell  vs.  Bean,  10  Md.  227;  Curtis  vs.  Moore,  20  Md.  96;  Jameson  vs. 
Hall,  37  Md.  238.  Cf.  Clark  vs.  Stansbury,  49  Md.  346;  Orifflth  vs.  Diffen- 
derffer,  50  Md.  466. 

(/)  Cited  in  Marshall  vs.  Honey',  4  Md.  511. 

ig)  Cited  in  Marshall  vs.  Honey,  4  Md.  511,  and  Buschman  vs.  Morling,  80 
Md.  890. 

(h)  Distinguished  in  Mangum  vs.  Webster^  7  Gill,  81,  and  Jlfcuon  vs.  Poulson^ 
40  Md.  866.  See  Dent  vs.  Dent,  8  Gill,  482.  In  Mason  vs.  Paulson,  the 
Court  says  that  the  case  in  the  text  ^^was  a  very  peculiar  and  remarkable 
one.  The  issues  presented  not  only  the  question  of  testamentary  capacity, 
but  whether  the  alleged  will  had  been  procured  by  undue  influence  or  by 
the  fraud  or  misrepresentations  of  the  caveatees,  or  either  of  them.  The 
declaration  of  Calvert,  the  executor,  and  one  of  the  caveatees,  which  the 
Court  there  admitted,  tended  to  prove  the  issue  of  fraud,  and  to  show  his 
participation  therein.  The  Court  admitted  it  as  a  link  in  the  chain  of 
evidence  on  that  subject.  This,  we  take  it,  is  the  ground  upon  which  that 
ruling  is  placed,  and  what  the  Court  said  resi)ecting  the  admissions  of  a 
party  on  the  record  being  always  admissible,  and  as  not  falling  within  the 
principle  excluding  hearsay  testimony,  is  simply  an  enunciation  of  the 
general  rule  which  they  held  applicable,  on  the  ground  above  stated,  to  the 
admission  they  were  then  considering. '' 
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To  invalidate  a  will  on  the  ground  of  fraud,  or  undue  influence,  it  is  neces* 
sary  that  it  should  have  heen  induced  by  fraud,  circumvention,  decep- 
tion, imposition,  or  undue  influence,  operating  upon  and  controlling  the 
testator  at  the  time  it  was  executed,  of  which,  and  in  what  degree  he 

9iyi    ^^^  ^^  *  influenced  and  controlled,  is  for  the  jury  to  decide;  and 

'^  *  -^  it  is  not  necessary,  that  such  fraud  or  undue  influence  should  have 
been  immediately  and  directly  exerted,  at  the  particular  time  at  which 
the  will  was  made,  nor  is  it  material  by  whom  practised,  (i) 

In  the  trial  of  issues  framed  by  the  Orphans^  Court  upon  a  caveat  to  a  will, 
the  evidence  is  not  necessarily  confined  to  the  facts  expressly  put  in 
issue,  but  any  fact  which  tends  to  prove  the  fact  in  issue,  may  be  given 
to  the  jury.  So  where  the  nature  of  the  case  makes  an  inquiry  into  the 
true  paternity  of  children,  described  in  the  will  as  the  children  of  the 
testator,  necessary,  as  where  the  fraud  is  alleged  to  consist  in  inducing 
the  testator  to  believe  that  such  children  were  his  own,  when  they  were 
not,  and  so  directing  his  bounty  to  them,  that  fact,  as  a  part  of  the 
machinery  of  the  fraud  may  be  examined  into;  and  upon  the  same 
principle  the  capacity  of  devisees  named  in  a  will  to  take  the  property 
devised,  and  the  character  and  consequences  of  devises  over  in  case  of 
the  incapacity  of  the  devisees  first  named  to  take,  as  where  they  are 
slaves,  may  become  material  for  the  consideration  of  the  jury. 

Appeal  from  Montgomery  County  Court.  On  the  25th  of  Janu- 
ary, 1831,  a  caveat  was  filed  in  the  Orphans'  Court  of  Montgomery 
County,  by  the  appellant,  as  the  next  kin  of  a  certain  Thomas  Cram- 
phi  n,  then  lately  deceased,  against  the  admission  to  probate,  of  a 
certain  paper-writing,  executed  on  the  30th  June,  1824,  purporting 
to  be  the  last  will  and  testament  of  said  Cramphin,  and  two  codicils 
thereto,  dated  respectively  on  the  Ist  of  November,  1824,  and  the 
14th  of  October,  1825,  which  had  been  exhibited  by  the  appellee, 
George  Calvert,  for  probate  in  said  Court,  and  of  which  the  said 
Calvert  was  named  the  executor.  The  other  appellees  are  the  devi- 
sees and  legatees  under  the  will.  After  the  appellee,  Calvert,  had 
answered  the  petition  filed  at  the  time  of  entering  the  caveat,  the 
Or[)hans'  Court  upon  the  prayer  of  the  appellant,  directed  the  fol- 
lowing issues  to  Montgomery  County  Court. 

Ist.  <^  Whether  the  said  Thomas  Gramphin  at  the  several  times  of 
signing  the  said  paper  or  instrument  of  writing  purporting  to  be  the 
last  will  and  testament  of  said  Cramphiu,  with  the  several  additions 
purporting  to  be  codicils  thereto,  was  of  sound  and  disposing  mind.'' 

2d.  '^  Whether  at  the  several  times,  mentioned  in  the  preceding 

issue,  was  the  said  Thomas  Gramphin  urged  ♦  thereto  by  the 

'^•'^   importunities  of  the  defendants,  or  either  of  them,  which  he 

was  too  weak  to  resist,  and  under  circumstances  which  left  him  not 

free  to  act  in  the  disposition  of  his  estate." 

3d.  "Whether  the  said  several  signatures  of  said  Gramphin  to  said 
papers,  purporting  as  aforesaid,  were  his  own  free  and  voluntary 
acts,  to  which  he  was  induced  with  a  knowledge  of  the  contents  of 


(i)  See  note  (c)  supra. 
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the  same,  and  without  the  exercise  of  an  andne  influence  by  the  said 
defendants,  or  either  of  them,  which  in  his  then  situation,  and  then 
imbecility  of  mind,  prevented  him  from  making  a  disposition  of  his 
property  according  to  his  own  free  will." 

4th.  ''  Whether  the  execution  of  said  papers  by  the  said  Gram- 
phin,  was  procured  by  fraud  and  by  misrepresentation,  by  the  de- 
fendants, or  either  of  them,  or  by  others  acting  with  the  privity,  and 
by  the  direction  of  them,  or  any  of  them." 

5th.  '*  Whether  the  said  Thomas  Gramphin,  in  the  situation  in 
which  he  was  placed,  and  the  circumstances  connected  with  the  exe- 
cution of  said  papers,  purporting  as  aforesaid,  at  the  several  times 
when  the  same  were  executed  by  him,  was  capable  of  knowing  the 
contents  of  said  papers,  the  manner  in  which  they  disposed  of  his 
estate,  and  of  withholding  his  assent  to  the  same." 

6th.  ''  Whether  the  said  papers  purporting  as  aforesaid,  be  void 
by  reason  of  undue  influence,  fraudulent  devices,  importunities,  im- 
positions, misrepresentations  and  deceits  practised  by  said  defend- 
ants, or  their  procurement,  upon  said  Gramphin,  to  induce  him  to 
execute  said  papers." 

7th.  ''  Whether  said  Thomas  Gramphin,  at  any  time  subsequent 
to  the  execution  of  said  papers,  purporting  as  aforesaid,  was  desi- 
rous of  altering  the  same,  and  whether  he  was  prevented  therefrom 
by  the  management,  fraud,  undue  influence,  or  importunities  of  said 
defendants,  or  any  of  them,  or  others  by  their  procurement." 

1.  At  the  trial,  the  plaintiff  gave  evidence  to  the  jury  of  the  vari- 
ous facts  and  circumstances  relied  on  to  prove  the  *said  oi%q 
issues  on  their  part,  and  among  other  things,  to  prove  that  '^  '  ^ 
the  said  defendant,  Garoline  Calvert,  being  a  slave  belonging  to  the 
other  defendant,  George  Calvert,  the  trustee,  devisee,  and  executor 
named  in  said  will,  and  his  reputed  illegitimate  daughter  by  a  wo- 
man slave,  did  sometime  on  or  about  the  seventy-fifth  year  of  the 
age  of  the  said  Thomas  Gramphin,  form  an  illicit  connection  and  in- 
tercourse with  said  Gramphin,  and  live  with  him  as  his  mistress, 
from  that  time  till  his  death,  which  happened  in  the  ninety-second 
year  of  his  age,  some  time  in  the  month  of  December,  1830.  That 
during  that  time  she  was  delivered  of  eleven  children,  eight  of  whom 
were  born,  and  one  of  whom  died,  before  the  execution  of  said  sup- 
posed will,  leaving  the  seven  named  in  the  said  will  then  alive,  the 
remaining  three  of  the  eleven  having  been  bom  afterwards,  and 
being  yet  alive.  That  the  said  Caroline,  was  emancipated  by  the 
said  George  Calvert,  two  days  before  the  execution  of  said  will,  by  a 
deed  of  emancipation  duly  executed,  acknowledged,  and  recorded, 
including  the  emancipation  at  certain  specified  ages  of  her  said  seven 
children,  as  appears  by  the  deed  which  he  read  to  the  jury.  He  also 
proved,  that  at  the  time  of  the  execution  of  said  deed,  the  said 
George  Calvert  executed  a  bill  of  sale,  accompanied  by  a  delivery  of 

12  5  o.  &  J. 
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the  said  seven  children,  to  said  Caroline,  which  bill  of  sale  he  like- 
wise read  to  the  jury. 

And  among  other  facts  and  circninstances  given  in  evidence  by 
the  plaintiff,  and  relied  upon  to  prove  the  want  of  a  sound  and  dis- 
posing mind,  and  memory,  in  said  Cramphin,  and  the  frauds,  circum- 
veution,  deception,  imposition,  and  undue  influence  practised  on  the 
said  Cramphin  by  the  said  Caroline,  in  obtaining  the  said  will  and 
codicil,  she  tendered,  and  offered  to  prove  to  the  Court  and  jury  by 
competent  and  credible  witnesses  this  further  fact,  to  be  taken  in 
connexion  with  other  facts  and  circumstances,  to  wit :  that  the  said 
George  Calvert,  in  conversation  a  few  days  after  the  death  of  said 
Cramphin,  declared,  that  though  he  had  promised  the  said  Cram- 
9^/L  ^^^^  ^  provide  for  said  ♦  children,  yet  he  did  not  consider 
'^  •  ^  himself  bound  to  do  so,  because  he  was  convinced  they  were 
not  the  children  of  said  Cramphin.  To  the  admissibility  of  which 
evidence,  the  defendants  objected,  and  the  Court  [Kil€K)t?b  and 
Wilkinson,  A.  J.]  sustained  the  objection,  and  rejected  the  evi- 
dence offered  as  last  aforesaid. 

And  the  plaintiff'  further  to  maintain  the  issues  on  her  part,  offered 
to  prove  by  competent  and  credible  witnesses,  that  the  said  Caroline 
Calvert,  before  and  until  the  time  she  formed  such  illicit  intercourse 
with  said  Cramphin,  and  became  his  mistress,  led  a  lewd  and  disso- 
lute life,  and  was  a  common  prostitute.  To  the  admissibility  of 
which  last  evidence  the  defendants  objected,  and  the  Court  sustained 
the  objection,  and  rejected  the  same. 

The  plaintiff  then  further  offered  to  prove  by  competent  witnesses, 
that  the  said  Caroline,  during  the  time  she  so  lived  with  said  Cram- 
phin, as  his  mistress,  and  whilst  he  was  induced  by  her  to  confide 
in  her  fidelity  to  him,  indulged  herself  in  secret  intrigues  and  lewd 
intercoui'se,  unknown  to  said  Cramphin,  with  other  men  besides 
said  Cramphin.  To  the  admissibility  of  this  evidence  also,  the 
defendants  objected,  and  the  Court  sustained  the  objection. 

The  plaintiff  further  offered  to  prove  by  competent  witnesses,  that 
the  said  children  mentioned  in  said  supposed  will,  were  falsely,  art- 
fully and  deceitfully,  and  by  the  undue  and  overweening  infiuence, 
and  dominion  of  said  Caroline  over  the  mind  of  said  Cramphin,  im- 
posed on  him  as  his  children,  when  in  fact  they  were  not  his,  but  the 
spurious  fruits,  and  issue  of  her  secret  and  lewd  amours  with  other 
persons.  The  defendants  objected  likewise,  to  the  admissibility  of 
this  last  evidence,  and  the  Court  sustained  the  objection. 

The  plaintiff  then  further  to  maintain  the  issue  on  her  part,  of- 
fered to  prove  by  competent  witnesses,  that  said  Cramphin,  by  rea- 
son of  old  age,  debility,  and  infirmity,  was  physically  incapable  of 
begetting  the  said  children ;  but  the  defendants  objected  to  the  ad- 
missibility of  the  evidence,  and  the  Court  sustained  the  objection. 

^^      *  The  plaintiff  further  offered  to  prove,  that  the  said  de- 
'^  •  ^  fendant,  George  Calvert,  was  well  convinced,  and  did  verily 
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1)eHeve,  and  had  good  reason  to  be  convinced,  and  believed,  that  the 
said  children  were  not  the  issne  of  the  body  of  said  Gramphin,  and 
that  he  did  nevertheless,  aid  and  abet  the  false  and  deceitful  impo- 
sition of  them  on  said  Gramphin  as  aforesaid ;  to  the  admissibility 
•of  which  evidence  the  defendants  objected,  and  the  Court  sustained 
the  objection,  and  rejected  the  evidence  so  offered  as  last  offered. 
To  all  and  every  of  which  decisions  of  the  Gonrt  against  the  admis- 
sibility of  the  several  matters  so  tendered  and  offered  to  be  proved 
on  the  part  of  the  plaintiff,  and  so  rejected  as  aforesaid,  the  plain- 
tiffs excepted. 

2.  Upon  the  trial  of  the  issues  as  aforesaid,  the  plaintiff's  counsel, 
in  o[iening  the  plaintiff's  case  to  the  jury,  before  the  examination  of 
the  evidence,  stated  the  evidence  proposed  to  be  introduced  by  the 
plaintiff'  to  support  the  allegations  of  circnmvention,  fraud,  misrep- 
resentation, imposition  and  deceit  in  the  procurement  of  said  will ; 
among  other  things,  that  the  defendant,  Caroline  Calvert,  being  a 
mulatto  slave,  and  the  illegitimate  daughter  of  the  defendant, 
Qeorge  Calvert,  by  one  of  his  own  slaves,  had  lived  with  said  Gram- 
phin in  his  extreme  old  age  as  a  mistress,  had  during  their  cohabi- 
tation in  the  course  of  about  sixteen  years  borne  eleven  children,  all 
of  whom  she  had  fraudulently  and  artfully  imposed  on  him  as  his, 
and  by  her  undue  and  overweening  influence  had  made  him  believe 
it,  and  that  said  defendant,  George  Calvert,  the  devisee,  trustee,  and 
executor  named  in  said  will,  had  assisted  in  leading  and  inducing 
said  Gramphin  to  confide  in  the  genuineness  of  said  children  as  of 
his  own  begetting ;  whereas,  the  said  children  would  be  shown  to 
have  l)een  the  offspring  of  the  loose  amours  of  said  Caroline  with 
other  persons,  and  not  the  children  of  said  Gramphin.  Whereupon 
the  counsel  for  the  defendants  in  like  manner,  before  the  examina- 
tion of  any  of  the  evidence,  opened  the  defendant's  case  to  the  jury, 
stating  beforehand  the  *  evidence  and  the  grounds  on  which  ^^^^ 
they  expected  to  maintain  the  validity  of  said  will,  and  repel  -•  •  ^ 
the  allegations  and  evidence  of  the  plaintiff;  and  among  other 
things,  that  said  Caroline,  though  living  with  said  Gramphin  as  a 
mistress,  and  carrying  on  an  illicit  intercourse  with  him,  was  in  all 
other  respects  of  good  character  and  conduct,  faithful  to  him  as  a 
mistress,  and  a  tender  nurse  of  his  old  age,  and  a  useful  superinten- 
dent of  his  household.  That  said  children  were  acknowledged  by 
him,  and  treated  by  him  with  all  the  care  and  affection  of  a  father. 
That  they  were  in  fact  the  genuine  offspring  of  the  illicit  intercourse 
between  said  Gramphin  and  said  Caroline,  a  fact  evidenced  among 
other  things  by  their  strong  personal  resemblance;  and  the  defend- 
ant's counsel  then  read  to  the  jury  the  plaintiffs  libel,  and  the  said 
€^rge  Calvert's  answer  thereto.  In  consideration  whereof,  the 
plaintiff's  counsel  insisted  to  the  Court,  that  such  opening  on  the 
part  of  the  defendants  amounted  to  a  waiver  of  any  objection  to  the 
admissibility  of  evidence  touching  the  true  paternity  of  said  chil- 
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dren ;  and  consequently,  that  the  evidence  offered  by  the  plaintiff 
and  rejected  by  the  Court,  as  set  forth  in  the  former  bill  of  excep- 
tions, ought  to  be  admitted,  even  if  strictly  inadmissible,  without 
such  opening  on  the  part  of  the  defendants.  But  the  Court  [EiL- 
aouB  and  Wilkinson,  A.  J.]  decided  that  the  said  evidence  was 
inadmissible,  notwithstanding  such  opening  on  the  part  of  the  de- 
fendants.   The  plaintiff  excepted. 

3.  After  all  the  evidence  on  both  sides  had  been  given  to  the  jury, 
and  after  the  arguments,  and  summing  up  of  counsel  had  been  con- 
cluded, the  defendants  prayed  the  Court  to  deliver  to  the  jury  the 
following  instructions : 

1.  That  it  is  not  a  sufficient  objection  to  the  papers  exhibited  as 
the  last  will  and  testament,  and  codicils  thereto,  of  Thomas  Cram- 
phin,  that  the  jury  should  believe,  from  the  evidence  before  them, 
that  any  clause,  or  part  of  the  same,  was  not  the  original  and  un- 
prompted suggestion  of  the  testator's  own  mind,  but  was  first  sug- 
«>i>i>  gested  by  some  other  ♦person;  provided  they  shall  believe 
'^  '  '  from  said  evidence  that  the  testator  fully  comprehended  said 
suggestion,  and  with  a  competent  mind  adopted  and  made  them  his 
own. 

2d.  That  before  the  jury  can  find  a  verdict  for  the  plaintiff,  on  the 
ground  that  the  said  will  and  codicils  were  obtained  by  fraud,  or 
undue  influence,  they  must  believe  from  the  evidence  in  the  case, 
that  these  {^articular  instruments  were  induced  by  such  fraud,  or 
undue  influence }  and  that  no  evidence  of  influence  at  other  times,  or 
in  regard  to  other  matters,  can  be  important,  further  than  as  they 
may  enable  the  jury  to  form  a  judgment  of  the  instruments  sub- 
mitted to  their  consideration,  in  the  issues  joined  between  the 
parties. 

3d.  That  before  the  jury  can  decide  against  these  instruments  a& 
obtained  by  fraud,  they  must  be  satisfied  from  the  evidence  that 
fraud  is  actually  proved.  It  is  never  to  be  presumed,  or  inferred^ 
without  evidence. 

4th.  That  the  question,  whether  the  children  named  in  the  instru- 
ment exhibited  as  the  last  will  and  testament  of  Thomas  Cramphin^ 
were  or  were  not  the  children  of  the  said  Cramphin,  is  not  embraced 
within  any  of  the  issues  in  this  cause,  and  that  the  evidence  to  prove 
or  disprove  such  paternity,  is  not  relative  to  any  of  said  issues. 

5th.  That  whether  any  of  the  devisees  named  in  said  papers,  pur- 
porting to  be  the  last  will  and  testament,  and  codicils  thereto,  of 
Thomas  Cramphin,  have,  or  have  not  a  legal  capacity  to  take  under 
the  said  instruments,  is  wholly  irrelevant  to  the  present  issues  or  any 
of  them. 

6th.  That  if  the  jury  believe  from  the  evidence,  that  the  testator, 
at  the  time  he  dictated  and  executed  the  said  will  and  codicils,  was 
of  sound  and  disposing  mind  and  memory ;  and«also,  if  the  jury  be- 
lieve from  the  evidence  that  the  said  testator  was  not  at  those  times 
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<)outroned  and  governed  in  the  making  and  executing  of  the  same, 
by  the  fraudalent  suggestions,  or  undue  influence  of  Caroline,  or 
Oeorge  Calvert,  or  either  of  them,  or  by  any  of  the  devisees  under 
the  will,  then  they  must  find  for  the  defendants,  on  the  first  seven 
issues. 

•  7th.  If  the  jury  shall  believe  from  the  evidence,  that  the  ^^q 
said  Thomas  Cramphin  was  induced  by  persuasion,  request,  '^  «  ^ 
or  importunity  of  said  Caroline,  or  any  other  person,  to  make  the 
said  last  will  and  testament,  and  codicils  thereto,  still  such  persua- 
sion, request,  or  importunity,  will  not  impair  the  validity  of  said  in- 
strument, unless  the  jury  shall  further  believe  from  the  evidence, 
that  such  persuasion,  request,  or  importunity  was  fraudulent. 

To  the  granting  of  which  instructions,  or  any  of  them,  the  plain- 
tiff objected,  but  at  the  same  time  prayed  the  Court,  that  if  notwith- 
standing such  objection,  the  said  instructions,  or  any  of  them  should 
be  granted,  that  the  following  additional  instructions,  as  applied  to 
each  and  every  of  the  instructions  so  prayed  by  the  defendants 
aforesaid,  be  given,  to  wit : 

1st.  To  the  defendants'  first  prayer,  the  plaintiff  objects,  but  if 
granted,  prays  the  following  addition  to  be  made  thereto. 

"  But  it  is  for.  the  jury  to  decide,  from  all  the  facts  and  circum- 
stances in  evidence,  whether,  and  in  what  degree  such  suggestion, 
or  the  adoption  thereof,  by  the  testator,  was  the  result  of  incapacity 
or  weakness  of  mind,  or  of  fraud,  circumvention,  or  undue  influence." 

2d.  To  the  second,  the  plaintiff  objects ;  but  if  granted,  prays  that 
the  following  additional  instruction  may  be  given : 

'^That  it  is  for  the  jury  to  decide,  from  all  the  facts  and  circum- 
stances in  evidence,  whether  the  said  will  and  codicils  were  obtained 
by  fraud,  circumvention,  deception,  imposition,  or  undue  influence, 
and  that  it  is  competent  for  the  jury  to  decide  from/acts,  and  cir- 
cumstances of  fraud,  circumvention,  deception,  or  imposition,  or 
undue  influence,  precedent,  and  subsequent  to  the  execution  of  said 
instruments,  whether  such  fraud,  circumvention,  deception,  imposi- 
tion, or  undue  influence,  existed  and  operated  at  the  time  of  the 
execution  of  said  instruments,  and  in  what  degree  induced  the  exe- 
cution of  said  instrument.'' 

•3d.  The  plaintiff  also  objects  to  the  third ;  but  if  contrary  ^lyo 
to  the  plaintiff's  objection,  the  defendants'  third  prayer  be  '^  •  •' 
graated,  the  plaintiff  prays  the  following  additional  instruction : 

^^That  fraud  is  not  to  be  considered  as  a  single  fact,  but  a  conclu- 
sion to  be  drawn  from  all  the  facts  and  circumstances  in  the  case ; 
that  it  is  not  necessary  to  prove  it  by  direct  and  positive  proof;  and 
thoagh  never  to  be  presumed  without  evidence,  it  is  competent  for 
the  jury,  and  the  proper  province  of  the  jury  to  decide,  whether  it 
may,  or  may  not  be  fairly  presumed  from  the  facts  and  circumstances 
in  evidence,  and  tRat  these  issues  do  not  confine  the  plaintiff  to 
direct  proof  of  actual  fraud,  but  extend  to  the  procurement  of  said 
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will,  and  codicils,  by  circamvention,  or  by  means  of  dominion,  and 
undue  influence  over  the  mind  of  the  testator ;  and  that  the  said 
will  and  codicils  may  be  as  well  impeached  on  the  ground  of  having 
been  obtained  by  circumvention  and  undue  influence,  as  by  proof  of 
actual  fraud." 

4th.  The  plaintiff  objected  to  the  fourth  likewise,  because  the  evi- 
dence offered  on  the  part  of  the  plaintiff,  to  prove  that  said  children 
were  not  the  children  of  Gramphin,  had  been  altogether  excluded  by 
the  decisions  of  the  Court,  as  stated  in  the  former  exception ;  but  if 
this  fourth  prayer  of  defendants  be  granted,  the  plaintiff  prays  that 
the  following  additional  instruction  may  be  given : 

''That  it  is  competent  for  the  plaintiff's  counsel  to  argue  to  the 
jury,  as  they  have  argued  to  the  jury,  and  for  the  jury  to  consider, 
that  if  it  be  proved  to  their  satisfaction,  from  all  the  facts  and  circum- 
stances in  evidence,  that  the  said  will  was  obtained  by  fraud,  deceit, 
imposition,  circumvention,  or  undue  influence ;  then  the  jury  may 
presume,  that  the  acknowledgment  of  said  children  in  said  will  was 
induced  by  the  same  unfair  means  as  the  rest  of  the  will." 

5th.  The  defendants'  fifth  prayer  was  objected  to  in  like  terms, 
but  if  granted,  the  plaintiff  prays  tbe  following  additional  iustmc- 
tion : 

f^^g^  *  *'That  though  the  question,  whether  the  children  named 
Zri\3  ij^  g^i^  ^iii^  Y)e  capable  or  incapable  as  slaves,  of  taking  the 
benefit  of  the  devise,  in  their  favor,  or  whether  the  devise  over  to 
Caroline  Calvert,  being  a  free  woman,  at  the  time  of  the  execution 
of  said  will,  takes  effect  in  consequence  of  the  incapacity  of  said 
children ;  or  whether  the  devise  over  in  the  last  codicil  to  George 
Calvert,  takes  effect,  in  consequence  of  such  incapacity  to  the  exclu- 
sion of  said  Caroline,  cannot  be  decided  on  these  issues ;  yet  the 
capacity  of  said  children  to  take  under  such  devise,  and  the  charac- 
ter and  consequences  of  said  devises  over  in  case  of  their  incapacity, 
are  among  the  circumstances  competent  to  be  argued  to  the  jury, 
and  by  them  considered  in  deciding  on  the  several  issues,  touching 
the  mental  capacity  of  said  Cramphin,  and  the  fraud,  deception, 
imposition,  circumvention,  and  undue  influence,  charged  in  said 
issues." 

6th.  The  defendants'  sixth  prayer  was  objected  to  in  similar  terms; 
but  if  granted,  the  plaintiff  asked  this  additional  instruction : 

''That  it  is  competent  for  the  jury,  and  their  proper  province,  to 
decide  from  all  the  facts  and  circumstances  in  the  case,  whether  such 
fraudulent  suggestions  or  undue  influence,  actually  operated  on  the 
mind  of  said  Cramphin  at  the  time  stated  in  the  defendants'  sixth 
prayer,  and  induced  him  so  to  dictate  and  execute  said  instruments, 
though  such  fraudulent  suggestions  were  not  made,  at  the  precise 
time,  or  times  aforesaid,  nor  any  a<;t  in  the  palpable  exertion  of  such 
undue  influence  was  then  committed."  ^^      * 
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7th.  A  similar  objection  was  made  to  the  granting  of  the  defend- 
ants' seventh  ppayer;  bat  if  granted,  this  addition  was  prayed  to  it 
by  the  plaintiff: 

"Or  were  carried  into  effect  by  circumvention,  or  by  means  of 
nndae  influence,  or  dominion  over  the  mind  and  actions  of  said 
Cramphin." 

The  Court  [KiLaouE  and  Wilkinson,  A.  J.]  granted  the  instruc- 
tions prayed  by  the  defendant,  and  likewise  all  the  plaintiff's  addi- 
tional instructions,  except  the  fifth,  which  •  was  rejected ;  and  ^^-1 
at  the  instance  of  the  defendant  they  explained  the  third,  and  '^^^ 
seventh  additional  instructions,  by  remarking,  that  circumvention 
and  undue  influence  implied  fraudulent  practices.  The  plaintiff 
excepted  to  the  instructions  so  granted  by  the  Court  on  the  prayers 
of  the  defendant ;  and  to  the  refusal  of  the  Court  to  grant  the  said 
additional  instructions  so  prayed  by  the  plaintiff. 

Defendants'  fourth  exception.  The  defendants,  when  the  case 
was  called  up,  moved  the  Court  to  modify  the  issues  which  had  been 
transmitted  from  the  Orphans'  Court,  so  as  to  make  the  same  cor- 
lespond  in  terms  to  the  real  question  in  issue  before  that  Court,  and 
to  make  it  involve  the  single  question,  whether  the  papers  purport- 
ing to  be  the  last  will,  and  two  codicils  thereto,  of  Thomas  Cramphin 
are,  or  are  not,  the  true  and  genuine  last  will  and  testament,  and 
codicils  thereto,  of  said  Cramphin ;  and  also  to  determine  that  the 
respondents  exhibiting  the  said  instruments,  as  such  last  will  and 
codicils  thereto,  hold  the  affirmative  of  said  issues,  and  bound  to 
prove  the  genuineness,  and  legal  validity  of  said  papers,  and  are 
therefore  entitled  to  open  and  conclude  the  case.  The  Court  refused 
the  application,  and  the  respondents  excepted. 

The  verdict  of  the  jury  being  for  the  defendants,  the  plaintiff 
appealed  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Mar- 
tin, Stephen,  and  Archer,  JJ. 

A.  C  MagrudeTy  for  the  appellant.  The  issues  transmitted  to  the 
County  Court  in  this  case,  presented  three  inquiries.  1.  Had  the 
alleged  testator  at  the  time  of  executing  the  several  papers,  purport- 
ing to  be  his  will,  and  codicils  thereto,  that  sound  disposing  mind 
and  memory,  without  which,  no  will  is  valid?  2.  Was  the  execu- 
tion of  these  papers  procured  by  fraud,  misrepresentation,  or  undue 
influence  f  3.  Was  T.  C.  prevented  by  fraud  from  revoking  them  f 
To  this  last  issue,  the  exceptions  before  the  Court  have  no  relation. 
The  testimony  set  •  forth  in  the  first  exception,  was  designed  ^^o 
(in  connexion  with  other  proof  to  be  adduced)  to  prove  the  '^^^ 
incapacity  of  the  deceased,  to  execute  a  valid  will  at  the  several 
times  when  these  papers  were  executed,  and  also,  that  the  execution  of 
them  was  procured  By  fraud,  and  undue  infiuence.  Some  of  this  proof 
relates  to  the  declarations  of  O.  Calvert,  which  were  clearly  admis- 
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sible.  2  Starkiey  390,  and  note  (A;)  1  Phillip8^  Ev.  sec.  6,  72;  Boseoey 
28.  A  part  of  the  proof  which  was  rejected,  was  oflfered  to  proTe, 
that  the  children  of  Caroline,  though  described  in  the  will  as  Cram- 
phin's  children,  were  not  so  in  fact,  and  that  two  of  the  defendants, 
to  one  or  the  other  of  whom,  if  the  will  be  established,  the  estate 
will  go,  fraudulently  represented  them  to  be,  and  induced  him  to 
believe  they  were  his  children.  Such  proof  is  admissible  in  a  case 
like  this.  Peake's  Ev.  367 ;  1  Phil.  Ev.  112 ;  Goodright  vs.  SofOj  4 
Durn.  and  East^  356.  It  was  not  contended  by  the  plaintiff,  that  at 
all  times,  and  in  all  places,  and  upon  all  subjects,  the  deceased's 
mind  was  not  sane,  and  that  he  could  no  longer  be  intrusted  with 
the  management  of  his  own  affairs.  The  conduct  of  those  around 
testators,  as  well  as  the  imbecility  of  their  minds,  is  generally  the 
subject  of  inquiry  in  Courts  of  justice.  Peahens  Ev.  375.  The  party 
alleging  a  testamentary  incapacity  is  not  required  to  prove  an  abso- 
lute incapacity.  The  proof  of  relative  incapacity  is  sufficient.  That 
the  particular  instrument  was  the  effect  of  that  undue  influence 
which  necessarily  implies  a  degree  of  weakness  at  the  time,  and 
quoad  the  instrument,  making  it  not  an  instrument  arising  from  the 
fair  bias  of  his  own  mind,  but  from  the  exercise  of  an  improper  in- 
fluence. Bates  vs.  Graves^  2  Ves.  Jr.  288.  The  mind  of  a  testator 
when  he  makes  his  will,  must  be  equal  to  the  work  in  which  be  is 
engaged.  Harrison  vs.  Bowen,  2  Wa>sh.  C.  0.  R.  580.  <^  If  a  domin- 
ion is  acquired  by  any  person  over  a  mind  of  sufficient  sanity  for 
general  purposes,  and  of  sufficient  soundness,  and  discretion  to  regu- 
late his  affairs  in  general ;  yet  if  such  dominion,  or  influence  was 
ofiQ  acquired  over  him,  as  to  prevent  the  exercise  •  of  such  discre- 
^^•*  tion,  it  would  be  equally  inconsistent  with  the  idea  of  a  dis- 
posing mind;  and  perhaps  the  most  prpbable  instance  of  such  a 
dominion  being  acquired,  is  that  of  an  artful  woman  having  taking 
possession  of  a  man,  and  subdued  him  to  her  purposes."  1  Cos^s 
Ch.  Cas.  354.  The  deceased  is  aged,  infirm,  and  credulous;  he  is  in 
the  hands  of  a  woman  who  has  indeed  ^<  taken  possession  of  him, 
and  subdued  him  to  her  purpose."  He  is  deceived  by  those  around 
him,  and  who  would  now  profit  by  the  deception.  It  is  under  this  delu- 
sion, that  he  makes  his  will,  leaving  to  the  ^^  woman  "  by  whom  he  has 
been  induced  to  believe  that  he  has  children,  a  part,  and  to  these 
children,  almost  the  entire  residue  of  his  large  estate,  to  the  exclu- 
sion of  his  heirs.  The  plaintiff  asks  leave  to  prove  by  what  artifices, 
and  misrepresentation,  the  influence  was  acquired.  ''The  compe- 
tency of  the  mind  is  to  be  judged  by  the  nature  of  the  act  to  be  done, 
and  from  a  consideration  of  all  the  circumstances  of  the  case." 
Marsh  vs.  Tyrrel^  4  Eccle.  Rep.  51.  And  is  it  not  an  important  cir- 
cumstance, that  these  children  had  been  imposed  upon  him  as  his 
own,  when  they  were  the  children  of  another  person,  and  of  course 
the  deceased  could  be  under  no  obligation  to  provide  for  themf 
But  the  question  here  to  be  considered,  is  not  whether  the  mind  of 
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the  deceased  was  so  far  enfeebled,  as  to  hinder  him  from  making  a 
Taiid  will  under  any  circumstances,  but  whether  this  will  was  not 
obtained  bjr  fraud,  and  the  exercise  of  undue  influence.  It  has  been 
conectly  said,  that  ^^  fraud  is  included  in  all  questions  of  non  compos^ 
which  pre-supposes  the  formal  act."  ^'The  mind  must  be  free,  and 
not  moved  by  fear,  fraud,  or  aflPection."  7  jBoc.  Ab,  303.  Fraud  is 
any  kind  of  artifice  by  which  another  is  deceived.  1  Mad.  256.  In 
such  a  case  as  this,  it  may  be  said,  ^^  if  we  see  the  least  spark  of 
imposition  at  the  bottom,  or  that  the  donor  is  in  such  a  situation 
with  respect  to  the  donee,  as  may  naturally  give  an  undue  influence 
t>yer  him.  If  there  be  the  least  scintilla  of  fraud  in  such  a  case,  the 
Coart  will  interfere.     1  Mad.  283;   Oreen  vs.  •  Sk^worth,   oft/l 

1  Eceles.  Rep.  34.  In  Clark  and  others  vs.  Fisher  et  al.  1  '^"^ 
Paiges  Ch.  Rep.  Ill,  the  sister-in-law  of  the  deceased  procured  from 
the  alms-house  a  child,  which  she  imposed  upon  the  testator  as  her 
child,  the  daughter  of  his  brother  whom  she'  had  married,  and  of  course 
his  niece.  Under  this  belief  he  left  this  girl  one-fourth  of  his  estate. 
This  testimony  was  not  only  received,  but  was  deemed  of  some 
weight  in  the  decision  of  the  case.  See  also,  Patterson  vs.  Patterson, 
'6  Serg.  6s  RoajdI.  55,  and  Dietrich  vs.  IHetrick,  5  lb.  207.  It  may  be 
said  however,  that  if  fraud  was  practised  in  this  case,  it  was  prac- 
tised by  the  mother,  and  others,  and  not  by  the  children,  and  there- 
fore that  the  will,  so  far  as  it  makes  provision  for  them,  ought  not 
to  be  set  aside.  In  the  case  already  referred  to  in  Paige^s  Ch.  Rep. 
the  will  was  set  aside,  although  the  little  girl,  the  supposed  niece, 
was  innocent  of  the  fraud.    14  Ves.  289. 

On  the  first  instruction  he  cited  Bennett  vs.  Vade,  2  AtJc.  327 ; 
Sujin.  C.  3,  p.  16.  On  the  third,  Harrison  vs.  Rowan,  3  Wash.  C,  C. 
580;  2  Ucc.  Rep.  131.    On  the  fifth :  Clark  vs.  Fisher,  1  Paige,  173 ; 

2  South  Rep.  455 ;  6  Serg.  (&  R.  55. 

Swan,  R.  S.  Cox,  and  Johnson,  for  the  appellees.  In  oases  like  the 
present  an  inquiry  into  paternity  has  never  been  permitted.  Wil- 
kinson vs.  Adam,  1  Ves.  dt  B.  422, 453, 462 ;  Cordon  vs.  Gordon,  1  Meri- 
t^aZe,  141.  Evidence  showing  that  part  of  a  will  is  void,  is  not  ad- 
missible, in  the  trial  of  an  issue  going  to  the  entire  instrument ; 
neither  are  remote  and  collateral  facts  admissible.  3  Stark.  Ev.  380 ; 
Kenwell  vs.  AbboU,  4  Ves.  802 ;  Plume  vs.  Beale,  1  P.  Wms.  388.  They 
also  cited  Striiiger  vs.  Youn^,  3  Peters,  320,  337;  Walkup  vs.  Pratt, 
5H.dtJ.56',  Craycroft  vs.  Cray  croft,  6H.  d:  J.  57;  Cole  vs.  Harrington, 
7  lb.  147 ;  3  C.dtJ.  450 ;  Hovenden,  17-27 ;  Swinburn,  22,  887. 

Jones  and  R.  J.  Bowie,  in  reply,  cited  Rob.  on  Wills  ;  2  Atk.  324; 
1  Fonb.  69,  note  (a) ;  7  Bac.  Ab.  381 ;  Plume  vs.  Beale,  1  P.  Wms.  388 ; 
1  Phil.  Ev.  14,  75;  Harrison  vs.  Vallance,  1  Bing.  45;  4  Stark.  39-48; 
Banerman  vs.  Radeniiis,  7  T.  R.  663 ;  Hanson  V8.  Parker,  1  Wilson, 
257:  Dowden  vs.  Towle,  4  Camp.  38;  Bell  vs.  Ansley,  16  East,  143; 
King  vs.  Inhabitants,  11  East,  578;  Curry  vs.  Walter,!  Esp.45S', 
Whitoomb  vs.  Whitney,  Doug.  652 ;    Wood  vs.  Braddock,  1  Taunt  104 ; 


186  DAVIS  vs.  CALVERT  ET  AL.— 5  G.  &  J. 

Peak.  Cos,  203;  Nichols  vs.  Dowding,  1  Stark.  Cos.  81;  LueasYS.  Dela 
Cour,  1  Maul  &  S.  249;  Bac.  Ah.  Tit  Ev.  673;  Davis  vs.  Barney,  2 
0.  &  J.  382 ;  1  Phil.  Ev.  Ill ;  2  Ev.  Pothier,  29 ;  2  Southard,  464,  458, 
661,  667,  670;  1  Coaje'a  Cas.  355;  CZarfe  vs.  J%^  1  Paige^  173; 
iStTinft.  29 ;  3  Stark,  Ev.  1704,  1705 ;  14  Ves.  285 ;  1  Swin.  22,  note  ; 
1  .FVmfc.  72,  73 ;  Dietrick  vs.  Dietrick,  5  iS\  cfe  B.  207 ;  4  /Storfe.  Jg?t>.  1708. 

^  *BucHANAN,  C.  J.,  delivered  the  opinion  of  the  Coart.  This 
'^•^  •  case  comes  up  on  appeal  from  the  Montgomery  Gonnty  CJourt, 
on  exceptions  taken  at  the  trial  of  issues  sent  to  that  Court  from  the 
Orphans'  Court  of  the  same  county,  upon  a  cat?«a<  against  the  admis- 
sion to  probat  of  certain  instruments  of  writing,  purporting  to  be  the 
will  of  Thomas  Cramphin,  and  the  several  codicUs  thereto. 

There  are  three  bills  of  exception,  the  two  first  to  the  rejection  by 
the  Court  of  evidence  ofi'ered  on  the  part  of  the  appellant  to  im- 
peach those  instruments,  ^d  the  third  to  a  series  of  instructions 
given  by  the  Court  to  the  jury  after  the  testimony  was  closed. 

There  is  no  question  before  us  relating  to  the  construction  of  the 
will.  Nor  is  it  a  question  before  this  Court,  whether  the  evidence  of- 
fered, if  true,  would  be  sufficient  to  sustain  the  issues  on  the  part  of 
the  appellant.  That  is  not  a  subject  for  consideration  on  this  ap- 
peal. 

All  that  we  are  called  upon  to  do,  and  can  legitimately  do,  is  to  de- 
^^^  cide  upon  the  competency  of  that  evidence,  and  •  the  correct- 
'^•'^  ness  of  the  instructions  given  to  the  jury,  to  do  which  it  is 
necessary  to  see  what  the  issues  are. 

They  arid  eight  in  number. 

The  first,  whether  Thomas  Cramphin,  at  the  several  times  of  sign- 
ing the  respective  instruments  of  writing,  was  of  a  sound  and  dis- 
posing mind. 

2.  Whether,  at  the  seveial  times  of  signing  them,  he  was  urged 
thereto  by  such  importunities  of  the  appellees,  or  either  of  them,  as 
he  was  too  weak  to  resist,  and  under  circumstances  which  left  him 
not  free  to  act  in  the  disposition  of  his  estate  ? 

3.  Whether  his  several  signatures  thereto  were  his  own  free  and 
voluntary  acts,  with  a  knowledge  of  the  contents  of  the  several  in- 
struments, and  without  the  exercise  of  an  undue  influence  by  the  ap- 
pellees, which  in  his  then  situation,  and  then  imbecility  of  mind, 
prevented  him  from  making  a  disposition  of  his  property  according 
to  his  own  free  will  ? 

4.  Whether  the  execution  of  the  instruments  was  procured  by 
fraud,  and  misrepresentation  of  the  appellees,  or  any  of  them,  or  by 
others  acting  with  the  privity,  and  by  the  directions  of  them,  or  any 
of  them  f 

5.  Whether  in  the  situation  in  which  he  was  placed,  and  under  the 
circumstances  connected  with  the  execution  of  the  instruments,  at 
the  several  times  when  they  were  executed  by  him,  he  was  capable 
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of  knowing  their  contents,  the  manner  in  which  they  disposed  of  his 
estate,  and  of  withholding  his  assent  thereto  f 

6.  Whether  they  are  void  hy  reason  of  nndne  influence,  fraudulent 
devices^  impositions,  misrepresentations  and  deceits  practised  upon 
him  by  Caroline  Calvert,  or  by  her  procurement,  to  induce  him  to* 
execute  them  ? 

7.  Whether  they  are  void  by  reason  of  undue  influence,  fraudulent 
devices,  and  misrepresentations  practised  upon  him  by  the  appellees, 
or  any  of  them,  to  induce  him  to  execute  them  f 

8.  Whether  at  any  time  subsequent  to  their  execution,  he  was  de> 
sirous  of  altering  them,  and  whether  he  was  prevented  by  the  man- 
agement, iraud,  undue  influence,  or  *  importunities  of  Caroline  aqq 
Calvert,  and  George  Calvert,  or  either  of  them,  or  others  by  '^^^ 
their  procurement  ? 

The  first  relates  to  mental  incapacity.  The  second  to  undue  im- 
portunities by  the  appellees,  or  one  of  them.  The  third  to  undue  in- 
fluence by  the  appellees.  The  fifth  to  the  capability  of  Cramphin  to 
know  the  contents  of  the  instruments,  and  to  withold  his  assent^ 
QDder  the  circumstances  connected  with  the  execution  of  them.  The 
fourth,  sixth,  seventh  and  eighth,  relate  to  undue  and  fraudulent 
practices.  They  are  substantially  the  same  as  respects  the  means 
supposed  to  have  been  employed,  but  differ  as  to  the  person  employ- 
ing them.  The  fourth  looking  to  the  appellees,  or  some  of  them,  or 
to  others  acting  with  the  privity  and  by  the  directions  of  them,  or 
some  of  them.  The  sixth  to  Caroline  Calveit,  or  some  others  by  her 
procurement.  The  seventh  to  the  appellees,  or  some  of  them ;  and 
the  eighth  to  Caroline  Calvert,  and  George  Calvert,  or  one  of  tbem, 
or  others  by  their  procurement. 

The  questions  then,  that  were  presented  to  the  jury  for  trial  upon 
these  issues,  are  questions  of  mental  incapacity — undue  importu- 
nity— undue  influence — and  of  fraud. 

The  third  section  of  the  first  sub-ch.  of  the  Act  of  1798,  ch  101, 
provides,  ^^  that  no  will,  testament  or  codicil,  shall  be  good  and  ef- 
fectual for  any  purpose  whatsoever,  unless  the  person  making  the 
same,  be,  at  the  time  of  executing  or  acknowledging  it,  of  sound  and 
disposing  mind,  and  capable  of  executing  a  valid  deed  or  contract,'^ 
These  latter  words,  ^'and  capable  of  executing  a  valid  deed  or  con- 
tract," are  of  importance,  in  the  investigation  of  every  question 
touching  the  mental  capacity  of  a  testator.  He  who  is  not  compe- 
tent to  execute  a  valid  deed  or  contract,  is,  under  the  testamentary 
system  of  this  State,  incompetent  to  make  a  valid  will  or  testament. 
It  is  not  sufficient  of  itself,  that  a  testator  should  be  able  to  describe 
his  feelings,  or  give  correct  answers  to  ordinary  questions.  His  feel- 
ings at  the  moment  may  dictate  his  description  of  them,  and  the 
questions  may  prompt  the  answers,  and  yet  he  may  be  inadequate 
•  to  the  transaction  of  other  business,  and  unable  to  dispose  of  q^^ 
his  estate  with  understanding  and  discretion.  oOI> 
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The  written  law  of  this  State  furnishes  the  rule,  by  which  the  ca- 
pacity of  a  testator  is  to  be  mesusared ;  and  the  inqniry  mast  always 
be,  whether  at  the  time  of  executing  or  acknowledging  the  will  or 
testament,  he  was  capable  of  executing  a  valid  deed  or  contract; 
that  is  here,  the  standard  by  which  the  mental  capacity  of  a  testa- 
tor is  to  be  ascertained,  and  no  inferior  grade  of  intellect  will  suffice. 
That  state  of  mental  capacity  is  to  be  determined  by  the  condition 
of  the  testator's  mind,  at  the  time  of  his  executing  or  acknowledging 
the  will  or  testament.  For  notwithstanding  his  incapacity  at  a  prior 
or  subsequent  time  should  be  proved,  it  does  not  necessarily  follow 
that  he  was  incompetent  when  the  will  or  testament  was  made,  as 
his  incapacity  before  or  after  that  time  might  have  been  the  effect  of 
a  temporary  cause.  But  for  the  purpose  of  shedding  light  upon  the 
state  of  his  mind,  at  the  time  the  will  or  testament  was  made,  evi- 
dence of  its  condition,  and  of  his  bodily  imbecility,  both  before  and 
after  that  period,  may  be  produced.  And  a  jury  may,  upon  the 
whole  evidence  infer  incompetency  at  the  time  of  executing  or 
acknowledging  the  will  or  testament,  according  to  the  character  and 
cause  of  the  entire  incapacity  proved;  which  may  be  established  by 
proof  of  the  conversations  or  actions,  or  declarations  of  the  testator 
inconsistent  with  sanity,  or  of  all  of  them  taken  together.  The  gen- 
eral maxim  is,  semel  furibundua  semper  furibundus  prcesumitur.  It  ih 
not  of  itself  sufficient  to  avoid  a  will  or  testament,  that  its  disposi- 
tions are  imprudent^  and  not  to  be  accounted  for.  But  a  will  or  tes- 
tament may,  by  its  provisions,  furnish  intrinsic  evidence,  involving 
it  in  suspicion,  and  tending  to  show  the  incapacity  of  the  testator  to 
make  a  disposition  of  his  estate,  with  judgment  and  understanding, 
in  reference  to  the  amount  and  situation  of  his  property,  and  the 
relative  claims  of  the  different  persons  who  should  have  been  the  ob- 
jects of  his  bounty — such  as  a  disposition  of  his  whole  estate,  to  the 
,^^^  exclusion  of  near  ♦  and  dear  relations,  having  the  strongest 
^"'^  natural  claims  upon  his  affection :  a  wife  and  children  for  in- 
stance, or  other  near  relations,  without  any  apparent  or  known  cause, 
which  alone  would  be  a  suspicious  circumstance,  although  not  for- 
uishing  per  se  sufficient,  ground  for  setting  aside  the  instrument. 

This  is  but  a  single  example,  and  not  given  as  the  only  one, 
calculated  to  excite  suspicion  of  the  competency  and  freedom  to  act 
of  a  testator.  The  contents,  therefore,  of  the  will  or  testament  itself 
and  the  manner  in  which  it  was  written  and  executed,  together  with 
the  nature  and  extent  of  the  estate  of  the  testator;  his  family  and 
-connections ;  their  condition  and  relative  situation  to  him  ;  the  t«rms 
upon  which  he  stood  with  them,  and  the  claims  of  particular  indivi- 
duals ;  the  condition  and  relative  situation  of  the  legatees  or  devi- 
^sees  named;  the  situation  of  the  testator  himself,  and  the  circam- 
stances  under  which  the  will  or  testament  wai)  made,  are  all  proper 
to  be  shown  to  the  jury,  and  often  afford  important  evidence  in  the 
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decision  of  the  qaestion  of  incapacity.  And  sometimes  if  taken 
altogether,  may  according  to  the  degree  of  the  injustice,  absurdity, 
or  nnreasonableDess  of  the  dispositions  attempted  to  be  made  of  the  ^ 
property,  tending  to  induce  a  reasonable  doubt  of  the  necessary 
sanity  of  the  maker,  and  of  his  free  agency  uncontrolled  by  some  un- 
due influence,  and  the  nature  of  the  attending  circumstances,  and 
condition,  and  conduct,  and  character  of  those  around  him,  justify  a 
jary  in  deciding  against  the  validity  of  the  instrument,  when  its  pro- 
visions, standing  alone,  unattended  by  such  circumstances,  or  not 
conpled  with  them,  would  not  be  sufQcient. 

fWid  is  a  distinct  head  of  objection  from  importunity  and  undue 
influence.  Importunity  and  undue  influence  may  be  fraudulently 
exerted,  but  they  are  not  inseparably  connected  with  fraud :  nor  is 
it  every  degree  of  importunity  that  is  sufficient  to  invalidate  a  will 
or  testament.  Honest  and  moderate  intercession  or  persuasion,  or 
flattery  unaccompanied  by  fraud  or  deceit,  and  where  the  testator 
has  •  not  been  threatened  or  put  in  fear  by  the  flatterer  or  q^^^ 
persuader,  or  his  power  or  dominion  over  him,  will  not  have  •'^'^ 
that  effect.  But  there  may  be  great  and  overruling  importunity  and 
undue  influence  without  fraud,  which,  when  established,  may  and 
ought  to  have  efi'ect,  (under  circumstances)  to  avoid  a  will  or  testa- 
ment. Such  as  the  immoderate,  persevering,  and  begging  impor- 
tunities and  flattery  of  a  wife  who  will  take  no  denial,  pressed  upon 
an  old  and  feeble  man,  which  may  be  better  imagined  than  de- 
scribed :  or  dominion  obtained  over  the  testator  under  the  influence 
of  fear,  produced  by  threats,  violence,  or  ill  treatment.  In  neither 
of  those  instances,  may  there  be  any  direct  fraud ;  but  an  overruling 
influence  upon  the  mind  and  feelings  of  a  testator,  according  to  the 
degree  of  his  judgment  and  firmness. 

To  persuade  or  importune  merely,  is  not  to  defraud,  neither  is  it  a 
fraud  to  threaten  or  ill  treat,  where  there  is  no  false  impression,  no 
deception  practised;  but  it  is  the  moving  cause  of  a  pervading  fear 
operating  upon,  and  governing  the  will  and  actions  of  the  person  so 
put  in  fear,  and  controlling,  and  restraining  the  fair  bias  of  his  mind. 
Open  violence  is  usually  the  opposite  of  fraudulent  and  deceitful 
practices ;  but  not  less  destructive  of  the  validity  of  a  will  or  testa- 
ment made  under  its  influence.  A  testator  should  enjoy  full  liberty 
and  freedom  in  the  making  of  his  will,  and  possess  the  power  to 
withstand  all  contradiction  and  control.  1  Sicinbume  an  Wills^  22. 
That  degree  therefore  of  importunity  or  undue  influence,  which 
deprives  a  testator  of  his  free  agency ;  which  is  such  as  he  is  too 
weak  to  resist,  and  will  render  the  instrument  not  his  free  and  un- 
constrained act,  is  sufficient  to  invalidate  it.  Eirloside  vs.  Harriaonj 
1  Bng.  EceUs.  Rep.  336 ;  3  Stark.  Ev.  Uh  part,  1707.  Not  in  relation 
to  the  person  alone,  by  whom  it  is  so  procured,  but  as  to  all  others,, 
who  are  so  intended  to  be  benefited  by  his  undue  influence. 
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That  is  the  settled  principle  runniag  throagb  the  books  of  author- 
QnQ  *^^'  ^^^  ^®  equally  applied  to  cases  of  fraud  as  in  Bennet  •  vb. 
oil 3  Wade  and  others^  2  Aik.  Rep.  324;  Ex  parte  Fearen,  5  Ves. 
«33 ;  Ex  parte  Wallop,  4  Br.  Ch.  Cos.  90,  and  4  Ves.  890 ;  Huguerin 
vs*  Boaley,  273;  7  Bac.  Abr.  303,  304.  If  it  were  otherwise  the 
guards  thrown  by  law  around  testators,  and  the  interest  of  those 
having  just  and  natural  claims  upon  them,  would  afford  but  a  very 
feeble  protection ;  as  he  who  procures  a  will  by  fraud,  misrepresenta- 
tion, imposition,  or  undue  influence,  may  readily  procure  the  prop- 
erty to  be  given  to  others  instead  of  reserving  it  directly  to  himself. 
1^0 :  but  in  the  language  of  Ld.  Chief  Justice  Wilmot,  in  Bridegnxm 
vs.  Oreen,  "  whoever  receives  it,  must  take  it  tainted  and  infected 
with  the  undue  influence  and  imposition  of  the  person  procuring  the 
gift ;  his  partitioning  and  cantoning  it  out  among  his  relations  and 
friends  will  not  purify  the  gift,  and  protect  it  against  the  equity  of 
the  persons  imposed  upon.  14  Ve8.  289.  And  so  in  2  Bac.  Ah. 
{Owill.  Ed.)  303,  304.  ^^  If  a  man  by  occasion  of  some  present  fear 
or  violence,  or  threatening  of  future  evils,  does  at  the  same  time  or 
afterwards,  by  the  same  motive,  make  a  will,  it  is  void,  not  only  as 
to  him  who  puts  him  so  in  fear,  but  as  to  all  others. 

So  that  to  avoid  a  will  or  testament,  it  is  not  necessary  that 
threats  or  violence  should  have  been  practised  or  resorted  to,  at  the 
time  of  making  it,  but  it  is  enough,  if  it  was  made  at  any  time  after- 
wards, under  the  general  controlling  and  continuing  influence  of  fear 
or  dominion  over  the  testator,  by  the  person  who  so  put  him  in  fear; 
though  not  immediately  exercised  in  regard  to  that  particular  in- 
dtrnment. 

Fraud  vitiates  every  thing  with  which  it  is  connected.  A  will  or 
testament  therefore,  which  is  obtained  by  fraud  is  void,  and  though 
fraud  is  never  to  be  presumed,  yet  it  is  not  necessary'  to  prove  it  by 
positive  and  direct  testimony.  But  being  usually  wrapt  up  in  mys- 
tery, if  well  concerted,  it  is  generally  by  circumstances  only,  by  in- 
ductions of  particulars,  some  of  them  often  apparently  trivial,  that  it 
can  be  brought  to  light  and  defeated.  And  in  a  question 
{1114:  #  Qf  fraud,  any  fact,  no  matter  how  slight,  bearing  at  all  on 
the  point  at  issue,  and  not  wholly  irrelevant,  may  be  admitted.  But 
the  circumstances,  when  combined  and  considered  by  the  jury, 
should  be  so  strong  as  to  satisfy  them  of  the  existenee  of  the  fact, 
they  are  offered  to  establish. 

It  is  a  well  settled  rule  of  evidence,  that  remote  and  collateral 
facts  and  circumstances,  not  pertinent  or  relevant  to  the  issue  to  be 
tried,  are  inadmissible  in  evidence.  They  are  not  only  useless,  but 
as  they  are  calculated  to  distract  the  attention  of  the  jury,  they  may 
be  mischievous,  and  tend  to  prejudice  and  mislead  them.  But  it  is 
equally  well  settled,  that  facts  and  circumstances,  tending  to  prove 
the  issue,  are  admissible.  Nothing  that  is  pertinent  or  material  to 
the  issue  joined,  and  tending  to  prove  or  disprove  it,  is  inadmissible. 
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if  offered  to  be  established  by  competent  testimony,  and  it  is  the 
duty  of  the  Judge,  in  the  exercise  of  a  soand  discretion,  to  discrimi- 
nate between  such  facts  as  are  merely  collateral  and  foreign  to  the 
issue,  and  such  as  are  connected  with  it. 

It  is  sometimes  difiBcult  to  ascertain,  whether  a  particular  fact  of- 
fered in  evidence  is  connected  with  the  issue,  and  will  or  will  not  be- 
come material  in  the  progress  of  the  investigation.  In  such  cases, 
the  Court  not  clearly  seeing  that  it  is  wholly  foreign  and  irrelevant  to 
the  issue,  and  cannot  be  connected  with  it  by  evidence  of  other  facts 
and  circumstances,  it  is  proper  and  usual  in  practice  to  admit  the 
proof,  on  the  assurance  of  the  counsel  who  tenders  it,  that  it  will 
turn  out  to  be  pertinent  and  material;  otherwise  material  and  impor- 
tant testimony  might  frequently  and  injuriously  be  excluded,  which 
it  is  the  province  of  the  Court  to  guard  against,  when  it  may  be  done. 
As  where  the  matter  in  issue  depends  upon  a  variety  of  facts  and  cir- 
cumstances, to  be  proved  in  different  ways,  and  by  different  wit- 
nesses, the  whole  of  which  cannot  always  be  presented  to  the  Court 
at  one  view,  the  relevancy  of  any  one  of  which,  standing  alone  as  a 
mere  isolated  fact  may  not  clearly  appear,  and  could  only  be  shown  by 
a  disclosure  of  the  whole  in  *  proof;  and  yet  thoTejection  of  it,  Qn^l 
have  the  effect  to  destroy  the  force  of  all  the  rest,  when  the  ^^^ 
whole  taken  together  would  be  conclusive  of  the  question.  And  when 
it  does  not  clearly  appear  a  priori,  that  a  fact  offered  to  be  proved,  is 
collateral  and  irrelevant,  there  is  generally  less  mischief  to  be  done  or 
apprehended  by  admitting  it,  though  it  should  afterwards  turn  out 
to  be  merely  collateral,  than  by  the  rejection  of  the  proof  of  a  fact, 
only  because  standing  alone,  it  does  not  plainly  appear  to  be  con- 
nected with  the  issue,  but  may,  when  connected  with  other  facts  and 
circumstances  become  material  and  important.  In  short,  no  compe- 
tent means  of  ascertaining  the  truth  ought  to  be  rejected ;  and  all 
the  surrounding  facts  of  a  transaction  that  can  be  established  by 
competent  evidence  may  be  submitted  to  a  jury,  who  are  the  judges 
of  their  force  and  effect.  .  Applying  these  principles  of  law,  and  rules 
of  evidence  to  the  present  case,  the  testimony  offered  at  the  trial  on 
the  part  of  the  appellant,  and  rejected  by  the  Court,  should  have 
been  suffered  to  go  to  the  jury,  as  evidence  of  facts  relevant  to,  and 
tending  to  prove  the  issues  on  her  part. 

It  is  contended  on  the  part  of  the  defendants,  that  the  existence 
of  the  facts  and  circumstances  offered  to  be  proved,  were  not  put  in 
issue,  and  therefore  properly  rejected. 

It  is  true,  that  they  were  not  put  in  issue,  nor  was  it  necessary 
that  they  should  have  been ;  but  they  were  offered  to  establish  the 
facts  that  were  put  in  issue — mental  incapacity,  importunity,  undue 
influence,  and  fraud ;  and  if  relevant  to  either  of  those  issues,  they 
were  proper  to  be  submitted  to  the  jury,  no  matter  how  slight  they 
may  be  supposed  to  be,  whether  taken  separately  or  collectively.  In 
the  plea  of  yerfraudem^  has  it  ever  been  held  necessary  to  set  out 
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every  minute  circamstance,  by  the  aid  of  which,  the  fraad  alleged  is 
proposed  to  be  anveiled  f  The  fraad  imputed  is  one  thing ;  the  evt- 
dence  by  which  it  is  to  be  established  is  another,  and  quite  a  different 
one.  ^ 

The  only  questions  here,  then  are,  first,  whether  the  testimony 
^^  •  by  which  the  facts  were  proposed  to  be  proved,  was  compe- 
^"^  tent  evidence  for  that  purpose :  and  secondly,  whether  those 
facts,  if  established,  are  relevant  and  bear  upon  the  points  in  issue, 
or  any  of  them. 

The  first  of  these  questions  is  settled  by  the  record ;  the  first  bill 
of  exceptions  stating  that  they  were  offered  to  be  proved  by  compe* 
tent  and  credible  witnesses. 

As  to  the  second,  it  appears  that  Caroline  Calvert,  who  is  the  re- 
puted illegitimate  daughter  of  Greorge  Calvert  by  a  female  slave,  was 
not  the  wife  of  Thomas  Cramphin,  but  his  kept  mistress :  that  at  the 
time  of  his  forming  that  illicit  connexion  with  her,  he  was  about 
seventy-five  years  of  age;  that,  at  that  time,  she  was  the  slave  of 
George  Calvert,  her  reputed  father,  and  continued  in  that  condition 
until  two  days  before  the  will  was  made,  when  she  was  emancipated 
by  Calvert,  Cramphin  being  then  about  eighty-five  or  eighty-six 
years  old :  that  between  the  time  when  the  connexion  was  formed, 
and  the  date  of  the  will,  she  had  the  seven  children  named  in  the 
will,  and  one  other  who  was  then  dead,  and  afterwards  and  before 
his  death,  which  was  some  time  in  December,  1830,  three  others, 
who  are  still  living,  and  not  provided  for,  though  born  free,  (being 
after  their  mother's  emancipation,)  and  capable  of  taking;  that  the 
deed  of  emancipation  of  Caroline  Calvert,  the  mother,  contains  a 
manumission  of  her  seven  children  provided  for  in  the  will,  to  take 
effect  in  futurdj  at  certain  specified  periods,  in  relation  to  the  males, 
on  their  attaining  respectively  the  age  of  twenty-one  years,  and  the 
females  respectively  the  age  of  eighteen  years ;  that  at  the  sanve 
time  a  bill  of  sale  was  executed  by  George  Calvert  to  Caroline,  of  the 
seven  children,  until  they  should  respectively  arrive,  the  males  at  the 
age  of  twenty-one,  and  the  females  at  the  age  of  eighteen  years; 
that  George  Calvert  is,  by  the  will,  made  sole  executor,  and  trustee 
in  fee  of  all  the  property  devised  to  the  seven  children,  with  a  con- 
tingent devise  in  fee  to  Caroline,  the  mother,  in  the  event  of  their 
being  incapable  of  taking  the  benefit  of  the  trust,  from  any  cause 
^  whatsoever;  ♦  and  that  two  codicils  were  afterwards  executed, 
•'^  •  in  the  last  of  which  George  Calvert  is  made  contingent  de- 
visee of  the  whole  estate.  All  of  which  having  gone  to  the  jury,  the 
appellant  offered  to  give  in  evidence  the  declarations  of  this  same 
George  Calvert,  (the  reputed  father  of  Caroline,  and  grandfather  of 
the  children,  and  who  is  described  in  the  will  as  the  confidential 
friend  of  the  testator,)  made  a  few  days  after  the  testator's  death; 
^<  that  he  had  promised  him,  (the  testator,)  to  provide  for  the  chil- 
dren, yet  that  he  did  not  consider  himself  bound  to  do  so,  because  he 
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was  convinced  that  they  were  not  his  children,"  which  were  rejected. 
Now,  Calvert  being  execator  and  contingent  devisee,  and  represent- 
ing every  interest  under  the  will,  and  being  also  a  defendant  on 
record,  evidence  of  any  relevant  declarations  or  admissions  by  him, 
adverse  to  the  will,  and  bearing  upon  the  issues  or  any  of  them, 
oaght  to  have  been  admitted*,  the  rule  being,  ^^that  the  admission 
of  a  party  on  record  is  always  evidence,  though  he  be  but  a  trustee 
for  another,"  with  certain  exceptions  not  applicable  to  this  case.  It 
does  not  fall  within  the  principle  excluding  hearsay  evidence ;  and 
with  great  deference  we  think,  that  his  declarations  offered  to  be 
proved  are  relevant,  however  trivial  they  may  be  considered  stand- 
ing alone.  Seeing  that  he  was  the  confidential  friend  of  the  deceased 
who  placed  great  reliance  upon  his  judgment  and  fidelity,  as  mani 
fasted  by  the  Important  trust  confided  to  him,  for  it  is  a  large  estate 
and  the  reputed  grandfather  of  the  children  placed  under  his  care 
is  it  not  clear  that  his  promise,  if  made,  had  reference  to  the  dispo 
sition  of  the  will,  and  that  they  were  conversing  on  that  subject,  at 
the  time  the  promise  was  given  f  And  may  it  not  be,  that  this  very 
old  man,  relying  upon  that  promise,  and  the  integrity  and  fidelity  of 
his  friend,  was  deceived  into  what  he  did,  and  would  not  have  done, 
bat  for  that  deception,  if,  indeed,  it  had  relation  to  the  children  in- 
tended to  be  provided  for,  for  it  does  not  clearly  appear  to  which  set 
of  the  children  of  Caroline  it  did  relate }  but  suppose  it  related  to 
the  three  children  bom  after  the  will  was  •  made,  and  not  pro-  q^^ 
vided  for,  may  it  not  be  that  the  deceased  wished  and  in-  •'^^ 
tended  to  make  provision  for  them,  but  was  prevented  by  the  impo- 
sition and  deception  practised  upon  him,  if  any  such  there  was  f  and 
if  so,  if  Calvert  did  make  the  imputed  promise,  intending  to  violate 
it,  it  was  an  imposition  and  deception  practised  upon  the  old  man. 
If  the  offer  had  been  of  evidence  of  an  acknowledgment  by  Calvert, 
that  he  had  forged  the  will,  or  extorted  it  by  threats  or  violence, 
there  would  have  been  no  difficulty  about  it.  Here,  indeed,  the  offer 
was  of  evidence  of  a  circumstance  only ;  but  though  a  mere  circum- 
stance, it  was  of  one  tending  to  prove  the  issue  of  fraud,  and  which, 
when  connected  with  others,  might  be  found  to  be  an  important  link 
in  the  chain. 

As  to  the  several  other  offers  stated  in  the  first  bill  of  exceptions, 
we  think  they  were  all  and  each  of  them,  evidence  pertinent  and 
proper  to  have  gone  to  the  jury,  as  parts  of  the  surrounding  6ircum- 
stances  of  the  transaction,  and  tending  to  elucidate  the  matter  iuv 
dispute,  and  ought  to  have  been  admitted. 

In  questions  of  this  kind,  the  condition  and  character  and  conduct 
of  the  persons  drawn  around  the  testator,  are  of  importance  to  be 
inquired  into,  in  reference  to  his  family  and  relations,  his  own  situa- 
tion, the  extent  and  nature  of  his  estate,  the  character  of  the  dispo- 
sitions of  the  will,  and  to  the  persons  to  whom  the  property  is  given. 

13  5  o.  &  J. 


194  DAVIS  V8.  CALVERT  ET  AL.— 6  G.  &  J. 

Here  the  condition  of  Caroline  Calvert  was  that  of  a  colored  slave, 
the  kept  mistress  of  the  testator,  in  which  condition  she  continued 
until  two  days  before  the  date  of  the  will,  with  a. view  to  which,  the 
deed  of  emancipation  would  seem  to  have  been  executed,  when 
Thomas  Cramphin  was  eighty-five  or  eighty-six  years  old ;  the  estate 
is  a  large  one,  and  the  whole  of  it  given  to  her  and  her  children 
named  in  the  will,  with  a  contingent  devise  to  George  Calvert,  to  the 
exclusion  of  all  others.    Now,  seeing  all  this,  if  it  be  true  that  Caro- 
line Calvert  was,  before  she  had  formed  the  illicit  connexion  with 
Cramphin,  and  up  to  the  time  of  that  connexion,  •  a  woman  of 
tlUll  [g^^j  Q^^  dissolute  habits,  a  common  prostitute,  which  was 
offered  to  be  proved;  and  if  after  that  time  continuing  to  live  with 
him  as  his  mistress  to  the  day  of  his  death,  and  inducing  him  to 
confide  in  her  fidelity  to  him,  she  continued,  unknown  to  him,  to  in- 
dulge in  secret  intrigues  and  lewd  intercourse  with  other  persons, 
which  was  also  proposed  to  be  proved,  does  it  not  throw  a  shade  of 
suspicion  over  the  will,  and  tend  to  shed  light  upon  the  subject  in 
dispute  ?    If  she  was  a  woman  of  such  character  and  habits,  and  did 
so  abuse  his  confidence,  it  was  an  imposition,  a  deception  practised 
upon  that  old  man,  calculated  to  induce  a  suspicion,  that  the  entire 
disposition  of  his  large  property  to  her  and  to  her  children,  was  not 
the  unbiased  act  of  his  mind.    It  may  be  a  small  circumstance,  but 
in  such  a  case,  there  is  no  circumstance  having  any  bearing  upon  the 
question,  that  is  too  minute  to  be  admitted. 

It  is  appai'ent  upon  the  face  of  the  will,  that  the  deceased,  Tiiomas 
Cramphin,  supposed  the  seven  children  of  Caroline  Calvert,  therein 
provided  for,  were  his — ^and  if  in  faxit  they  were  not  his,  but  the  spu- 
rious issue  of  her  secret  and  lewd  amours  with  other  persons,  and  he 
was  by  reason  of  old  age,  debility  and  infirmity,  physically  incapable 
of  begetting  a  child,  and  she  did  falsely,  artfully  and  deceitfully,  and 
by  her  undue  and  overweening  influence  and  dominion  over  hlB  mind, 
impose  them  upon  him  as  his  children,  and  if  George  Calvert,  believ- 
ing them  not  to  be  his  children,  did  aid  and  abet  the  false  and  de- 
ceitful imposition,  (all  of  which  was  tendered  to  be  proved)  it  was  an 
imposition  and  deception  practised  upon  him,  closely  connected  with 
and  strongly  bearing  upon  the  matter  in  controversy.  Under  the 
influence  of  that  false  impression  alone,  and  by  no  independent  mo- 
tive of  affection,  he  may  have  been  induced  to  give  his  estate  to  Car- 
oline Calvert  and  her  seven  children  named  in  the  will }  which,  but 
for  such  impression  so  made,  he  might  not  have  done.  In  Ex  parte 
Wallop,  4  Bro,  Cases,  90,  and  4  Ves.  809,  where,  upon  application  for 
a  writ  de  ventre  inspiciendo,  it  appeared  that  a  woman  who  had  lived 
^  *  with  a  man  named  Fellowes,  had  made  him  believe  that  she 
•'**'  had  been  brought  to  bed  of  several  children,  which  he  was 
weak  enough  to  suppose  were  his,  and  gave  legacies  to  them,  as  her 
children  by  him,  it  was  held  that  they  were  not  entitled.  And  Clark 
and  others  vs.  Fisher  and  others,  1  Paigeh  Rep,  171,  when  the  widow 
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of  the  deceased  procured  from  the  alms-hoase  a  child,  and  imposed 
upon  him  as  his  Diece,  the  child  of  a  deceased  brother,  to  whom  he 
gave  a  part  of  his  estate,  the  will  was  set  aside.  As  to  the  admissi- 
bility of  proof  relative  to  the  question  of  paternity,  vide  4  Term  Rep. 
350,  and  6  Term  Rep.  330,  and  2  Stark.  Ev.  Uh  part^  219. 

The  cases  in  1  Ves.  &  Beam.  422,  and  in  1  Merivale^a  Rep.  141,  cited 
to  show,  that  evidence  in  relation  to  the  paternity  of  these  children 
coald  not  be  received,  do  not  apply  to  this.  In  those  cases  no  ques- 
tion arose  concerning  the  due  execution  and  the  validity  of  the  will, 
which  had  been  established ;  but  they  were  merely  questions  of  con- 
struction, and  identity,  and  of  the  sufficiency  of  description  of  the 
persons  claiming  under  the  will. 

As  to  the  second  bill  of  exception,  the  whole  of  the  evidence  that 
had  been  before  rejected,  was  again  oil'ered,  on  the  ground  that  all 
objection  to  it,  if  any  existed,  had  been  waived  by  the  statements  of 
the  opening  counsel  on  either  side,  which  is  again  insisted  upon 
here.  We  cannot  assent  to  the  proposition,  that  the  statement  by 
counsel  of  what  they  expect  to  prove,  in  opposition  to  the  statement 
on  the  other  side,  is  sufficient  to  lay  a  foundation  for  letting  in  testi- 
mony otherwise  inadmissible.  But  this  being  the  same  evidence 
that  we  have  endeavored  to  show,  should  before  have  been  sub- 
mitted to  the  jury ;  when  offered  again  in  an  embodied  and  more 
imposing  form,  we  think  it  ought  not  to  have  been  rejected. 

The  instructions  given'  by  the  Court  to  the  jury  empanelled  to 
try  the  issues,  which  form  the  subject  of  the  third  exception,  remain 
to  be  considered.  They  are  seven  in  number,  and  were  given  on  the 
prayers  of  the  counsel  for  •  the  defendants,  most  of  them  in- 
corporating  modifications  prayed  by  the  counsel  on  the  part  •'^^ 
of  the  appellant.  Of  these  are  the  first  and  second  instructions,  in 
both  of  which  we  concur. 

The  first  as  so  modified,  being  a  direction  to  the  jury,  that  if  any 
part  or  clause  of  the  will  was  first  suggested  by  any  other  person, 
and  adopted  by  the  testator,  it  was  necessary  that  such  suggestion 
and  adoption  should  not  have  been  the  result  of  his  incapacity  or 
weakness  of  mind,  nor  of  fraud,  circumvention,  or  undue  influence, 
upon  which  it  was  for  them  to  decide  from  all  the  facts  and  circum- 
stances in  evidence.  And  the  second  being  substantially  and  prac- 
tically a  direction  to  the  jury,  that  to  invalidate  the  will,  on  the 
ground  of  fraud  or  undue  influence,  it  was  necessary  that  it  should 
have  been  induced  by  fraud,  circumvention,  deception,  imposition, 
or  undue  influence  operating  upon,  and  controlling  the  testator  at 
the  time  it  was  executed ;  of  which,  and  in  what  degree  he  was  in- 
fluenced and  controlled,  it  was  for  them  to  judge  from  all  the  facts 
and  circumstances  in  evidence ',  and  that  it  was  not  necessary  that 
such  fraud  or  undue  influence  should  have  been  immediately  and  di- 
rectly exerted  at  the  particular  time  at  which  the  will  was  madc^ 
and  it  is  the  only  construction  that  can  fairly  be  given  to  it. 
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The  third  and  seventh  instrnctions  incorporating  the  modifications 
proposed  on  the  part  of  the  counsel  for  the  appellant,  would  have 
been  proper  if  they  had  stopped  there.  But  the  addition  by  the 
Court  to  each  of  them,  that  undue  influence  implied  fraudulent  prac- 
tices, was  wrong ;  seeing  that  there  may  be  overweening  and  con- 
trolling undue  influence  without  fraud,  as  has  been  before  remarked, 
and  attempted  to  be  shown. 

The  sixth  instruction,  including  the  addition  prayed  by  the  counsel 
for  the  appellant,  does  not,  as  has  been  supposed,  look  to  the  imme- 
diate and  direct  resort  to  and  exertion  of  fraudulent  suggestions  and 
undue  influence  at  the  time  *  the  will  was  made,  nor  to  the 
^  ^  '^  exercise  of  it  in  the  procurement  of  that  particular  instrument, 
but  to  a  general  controlling  undue  influence  and  dominion,  operating 
upon  the  testator  at  that  time,  and  inducing  its  execution,  which  so 
far  is  right  and  proper.  But  the  same  instruction  limits  the  inquiry 
of  the  jury  to  the  fraudulent  suggestions,  or  undue  influence  of 
George  and  Caroline  Calvert,  or  one  of  them,  and  of  the  other  de- 
visees, or  some  of  them,  and  is  applied  to  the  whole  of  the  flrst  seven 
issues ;  whereas  there  are  some  to  which  it  cannot  relate.  And  if 
the  will  was  the  result  of  the  fraudulent  suggestions  or  undue  influ- 
ence of  others,  the  effect  would,  under  the  fourth  and  sixth  issues, 
be  the  same.    It  is,  therefore,  as  so  limited  and  applied,  wrong. 

We  cannot  concur  in  that  part  of  the  fourth  instruction,  in  which 
evidence  to  prove  or  disprove  the  paternity  of  the  seven  children  of 
Caroline  Calvert,  who  are  provided  for  in  the  will,  is  declared  to  be 
irrelevant  to  the  issues,  or  any  of  them.  The  question,  whether  they 
were  or  not  the  children  of  Cramphin,  was  not  put  in  issue;  but  if 
they  were  not  his  children,  it  was  under  the  nature  and  circum- 
stances of  the  ca-se,  a  fact  relevant  to  and  tending  to  prove  a  matter 
that  was  put  in  issue,  as  we  have  before  endeavored  to  show. 

In  the  flfth  instruction  to  the  jury,  that  whether  any  of  the  de- 
visees named  in  the  papers  purporting  to  be  the  last  will  and  testa- 
ment, and  codicils  thereto,  of  Thomas  Cramphin,  have  or  have  not  a 
legal  capacity  to  take  under  said  instruments,  is  wholly  irrelevant  to 
the  issues  or  any  of  them ;  the  Court,  we  think,  erred,  and  should 
have  given  the  fifth  additional  instruction  prayed  by  the  counsel  on 
the  part  of  the  appellant. 

It  is  true,  that  the  construction  of  these  instruments,  and  whether 
the  children  named  are  capable  of  taking  under  them,  are  questions 
not  put  in  issue.  But  the  question,  whether  they  were  improperly  pro- 
cured  to  be  executed  is  in  issue.  •  Caroline  Calvert  is,  by  the 
•'*•'  original  will,  made  contingent  devisee  of  the  whole  estate ;  she 
has  still  living  three  other  children,  born  afterwards,  who  by  codicil  or 
another  will  might  have  been  provided  for — ^yet  no  provision  was 
made  in  their  favor,  though  they  were  as  much  entitled  to  his  bounty 
as  the  seven  who  are  named— rand  no  reason  is  shown  why  they  were 
not  afterwards  provided  for,  but  left  penniless.    If,  after  their  birth^ 
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the  will  had  been  altered,  and  a  part  of  the  estate  given  to  them,  to 
that  extent  woald  her  interest  have  been  affected ;  for  they  were 
born  free  and  capable  of  taking,  being  snbseqnent  to  her  emancipa- 
tion— whereas,  in  the  event  of  the  others  being  incompetent  to  take, 
the  entire  estate  was  by  the- will  to  go  to  her.  She  was  interested, 
therefore,  in  both  the  will  and  their  mannmission  being  made  as 
they  were,  and  also  in  there  being  no  subsequent  alteration  in  favor 
of  the  three  children  born  afterwards — which,  lookiug  to  all  the  other 
surrounding  circumstances  of  the  transaction,  is  surely  one  having  a 
bearing  upon  the  question  in  controversy,  and  proper  to  be  presented 
in  argument  to  the  jury  under  the  directions  of  the  Court.  Besides, 
the  same  feeling  that  induced  the  testator  to  give  such  an  estate  to 
the  children,  born  and  living  at  the  date  of  the  will,  if  it  was  his  own 
free  and  unbiased  act,  would,  as  it  would  seem,  if  left  to  himself,  have 
prompted  him  to  make  some  provision  for  those  who  were  bom  after- 
wards. Jvdgment  reversed,  and  procedendo  awarded. 
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December,  1833. 

C.  died,  and  an  inventory  of  his  estate  was  returned  by  his  administratrix  to 
the  Orphalis^  Court,  in  1816,  who  passed  an  account  termed  a  final  ac- 
count in  1828.  In  1827,  the  administratrix  and  several  of  the  children 
of  the  intestate  united  in  a  mortgage  of  property  mentioned  in  the  in- 
ventory— Hdd^  that  the  rights  of  creditors  of  the  deceased  not  being  in 
controversy,  the  mortgagors  could  not  contend  that  this  property  was  in 
the  hands  of  the  administratrix  for  distribution,  and  from  the  lapse  of 
time,  a  Court  of  equity  would  presume,  in  support  of  the  mortgage, 
that  the  intestate ^s  debts  bad  been  paid,  and  distribution  made,  (a) 

The  Act  of  1763,  ch.  18,  relates  wholly  to  gifts  of  negroes  and  slaves,  and 
has  nothing  to  do  with  mortgages,  or  other  assurances  for  valuable  con- 
sideration. 

By^the  Act  of  1729,  ch.  8,  a  mortgage  of  personal  property,  of  which  the 
mortgagor  retains  i)os8ession,  is  void,  so  far  as  the  rights  of  creditors  are 
concerned;  unless  acknowledged  and  recorded  as  therein  prescribed,  but 
although  not  recorded  at  all,  or  not  recorded  in  time,  it  is  still  legally 
effecttial  against  the  mortgagor  and  all  claiming  under  him.  (6) 

Several  persons  united  in  a  mortgage  of  the  property,  reciting  that  C,  one  of 
the  parties,  had  lately  commenced,  and  intended  pursuing  the  business 
of  a  merchant,  and  that  the  mortgagee  had  agreed  to  give  him  credit 
and  become  his  surety  and  endorser  to  the  amount  of  $10,000  in  the 
prosecution  of  his  business,  and  the  mortgage  also  contained  a  proviso  to 
indemnify  the  mortgagee  from  all  advances,  &c.  which  he  shall  ^4ncur 
or  make  on  account  of  the  said  C,  not  to  exceed  at  any  one  time  the 


(o)  Cited  in  Mitchell  vs.  Mitchell,  1  Gill,  88.  See  Allender  vs.  Riston,  2 
G.  &  J.  58. 

(&)  Cited  in  Cushwa  vs.  Cv^hwa^  5  Md.  54.  See  Dorsey  vs.  Smithson^  6 
H.  &  J.  57,  note;  Hudson  vs.  Warner,  2  H.  &  G.  810. 
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sum  of  $10,000."  Hdd^  that  the  sureties  of  C.  were  not  discharged 
because  the  mortgagee  did  not  limit  his  advances  to  the  sum  of  $10,000, 
and  that  the*  object  of  that  stipulation  was  merely  to  confine  their  re- 
sponsibility within  that  sum,  and  not  to  prevent  the  mortgagee  giving 
C.  further  credit. 

A  mortgagee,  before  the  period  at  which  he  has  a  right  to  foreclose  or  sell, 
the  subject  mortgaged,  upon  a  bill  charging  that  the  mortgagors  contem- 
plate and  design  to  sell  and  dispose  of  the  mortgaged  property,  with  a 
view  of  defeating  his  lien,  or  that  he  is  apprehensive  the  defendants  will 
sell,  dispose  of,  conceal,  or  remove  the  whole  of  the  personal  property 
before  the  same  could  be  made  responsible  to  him  for  the  satisfaction  of 
his  claim,  may  obtain  an  injunction  to  preserve  the  property,  and  prevent 
it  from  being  removed  before  it  could  be  made  responsible  for  his  claim 
according  to  the  terms  of  the  mortgage,  and  the  Chancellor  may  pass 
a  final  decree  upon  such  a  bill  in  conformity  with  the  principles,  and 
for  the  objects,  above  mentioned,  (c) 

Where  a  complainant  applies  to  a  Court  of  Chancery  for  an  injunction  to 

preserve  property  mortgaged  to  him,  from  waste,  destruction  or  removal, 

which  he  has  sufficient  reason  to  apprehend  will  occur  before  he  has  a 

Q^  ^    *  right  to  proceed  upon  his  mortgage  for  a  sale  or  foreclosure,  he  is 

•*  "■■•^    entitled  to  costs,  upon  the  final  decision  of  his  cause. 

At  law,  if  two  persons  be  bound  jointly  and  severally,  and  the  obligee  re- 
9^     leases  one  of  them,  both  are  discharged,  yet  equity  will  not  give  a  release 
an  operation  beyond  the  intention  of  the  parties,  and  the  justice  of  the 
case,  (d) 

Where  time  is  given  by  contract  to  a  principal  for  the  payment  of  a  debt, 
without  the  consent  of  a  surety,  he  will  be  discharged  because  he  is  only 
bound  by  the  terms  of  his  contract,  and  any  variation  of  those  terms, 
without  his  consent,  will  operate  to  discharge  him.  (e) 

A  creditor  may  stipulate  with  his  debtor,  giving  him  time  for  the  payment 
of  his  debts,  and  in  the  same  contract  declare,  that  such  forbearance 
shall  not  affect  the  creditor's  rights  against  the  debtor ^s  sureties.  By 
the  reservation  of  the  remedy  against  the  sureties  in  the  contract  for 
time,  the  debter  tacitly  consents  to  forego  and  waive  the  benefit  of  such 
contract,  in  case  the  creditor  shoulfL  afterwards  find  it  necessary  to 
resort  to  the  sureties  for  the  full  and  complete  extinguishment  of  his 
debt.  (/) 

Such  a  contract  between  the  creditor  and  principal  debtor  is  not  absolute, 
but  conditional  and  contingent;  and  in  effect,  the  debtor  being  at  all 
times  responsible  to  his  sureties  in  case  they  are  proceeded  against  by 
the  creditor,  they  cannot  claim  to  be  discharged  from  liability  to  such 
creditor. 


(c)  Cited  in  Rose  vs.  Bevan,  10  Md.  470;  Parsons  vs.  Hughes,  12  Md.  5; 
State  vs.  Railway  Co.  18  Md.  214;  Broum  vs.  Stewart,  1  Md.  Ch.  91.  Equity 
will,  upon  the  application  of  the  mortgagee,  either  before  or  after  default 
made  by  the  mortgagor,  interfere  by  injunction  to  prevent  waste  or  destruc- 
tion, by  the  mortgagor  in  possession,  of  the  mortgaged  property,  whether 
real  or  personal.    Parsons  vs.  Hughes,  supra, 

(d)  Cf.  Clopper  vs.  Union  Bank,  7  H.  &  J.  74. 

(e)  Approved  in  Qeorge  vs.  Andrews,  60  Md.  34. 
(/)  Cited  in  Yates  vs.  Donaldson,  5  Md.  397. 
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AppEAii  from  the  Court  of  Chancery.  A  statement  of  this  case 
was  given  by  the  Judge  who  delivered  the  opinion  of  this  Court,  as 
follows,  viz : 

The  bill  states  that  Thomas  Clagett,  one  of  the  defendants,  having 
a  short  time  previous  to  the  22d  of  September,  1827,  engaged  in  busi- 
ness in  the  City  of  Baltimore,  as  a  merchant,  the  complainant  agreed 
and  undertook  to  give  credit  to,  and  to  become  surety  and  endorser 
on  notes  drawn  by  said  Clagett,  in  the  prosecution  of  his  said  busi- 
ness to  the  amount  of  $10,000 ;  and  the  said  Thomas  Clagett,  and 
bis  mother,  and  several  of  his  brothers,  with  a  view  to  indemnify  and 
save  him  harmless,  executed  in  due  form  of  law,  a  deed  of  mortgage, 
bearing  date  on  the  22d  of  September,  in  the  year  aforesaid,  whereby 
they  conveyed  to  him  all  their  right  and  title,  in  and  to  a  tract  of 
land  therein  mentioned ;  and  also,  all  their  right,  title  and  interest, 
in  and  to  the  personal  estate  of  which  William  Clagett  died  pos- 
sessed, consisting  of  negroes  and  other  personal  property,  then,  and 
still  in  the  possession  of  two  of  the  mortgagors.  The  bill  further 
charges,  that  in  pursuance. of  said  *  agreement,  he  did  give  q*^ 
credit  to  said  Thomas  Clagett  for  goods  sold,  and  money  •**" 
loaned,  and  did  endorse  notes  drawn  by  him,  to  the  amount  of 
$16,488.34.  That  William  Clagett  died  possessed  of  a  large  personal 
estate ;  that  Elizabeth  Clagett  administered  thereon,  made  a  final 
settlement  of  said  estate,  and  held  in  her  hands,  subject  to  distribu- 
tion, a  considerable  amount  of  property,  which  had  not  been  paid  to 
the  different  representatives,  although  distribution  had  been  made 
by  the  authority  of  the  Orphans'  Court ;  but  that  she  and  Edmund 
Clagett,  one  of  the  defendants,  had  always  been  in  possession  of  said 
property,  using  and  employing  the  same,  for  the  common  benefit  of 
themselves  and  the  other  representatives  of  the  said  William  Cla- 
gett. The  complainant  states  that  he  does  not  know  the  personal 
property  embraced  by  the  deed  of  mortgage,  as  there  was  no  schedule 
or  specification  thereof  ever  made,  and  that  he  has  reason  to  believe, 
and  therefore  charges  that  the  defendants  contemplate  and  design 
to  sell  and  dispose  of  part  or  the  whole  of  said  property,  with  a  view 
of  defeating  his  lien  on  the  same.  That  a  decree  for  the  sale  of  said 
property,  according  to  the  terms  of  the  mortgage,  cannot  be  had 
until  after  the  1st  of  October,  1830,  and  that  he  is  apprehensive  the 
deieudants  will,  before  that  period,  sell,  dispose  of,  conceal  or  remove 
the  whole  or  a  part  of  said  personal  property,  and  thus  jeopard  apart 
of  his  claim  against  said  Thomas  Clagett.  The  bill  further  charges 
that  certain  goods,  wares  and  merchandise,  and  debts,  had  been 
transferred  by  Thomas  Clagett,  and  certain  persons  acting  as  his 
trustees  to  complainant,  the  proceeds  of  which  property  he  was  to 
apply  to  the  payment  of  the  debts  of  said  Clagett  due  to  divers  indi- 
viduals, and  his  own  claim  so  far  as  it  would  go  towards  the  same, 
and  states  that  said  property  will  be  wholly  inadequate  for  such  pur- 
pose, and  that  a  very  large  balance  will  be  still  due  to  him.    The  bill 
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then  prays  for  a  discovery  of  the  personal  property  intended  to  be 
oonveyed  by  the  mortgage,  and  an  injanction  prohibiting  and  restrain- 
Q I  ly  ^^S  ^^^  defendants  ^^  from  selling,  disposing  of,  *  concealing  or 
•*  *  •  removing  the  whole,  or  any  part  of  the  said  personal  property," 
until  he  could,  according  to  the  provisions  of  the  said  deed  of  mort- 
gage, pray  for  a  foreclosure  and  sale  of  the  property  included  therein. 
The  deed  of  mortgage  referred  to  in  the  bill  contains  the  following 
recital:  <^  Whereas,  the  said  Thomas  Glagett,  one  of  the  parties  of 
the  first  part  of  this  deed,  hath  lately  commenced,  and  intends  par- 
suing  the  business  of  a  merchant  in  the  City  of  Baltimore;  and 
whereas,  the  said  Charles  Salmon  hath  agreed  to  give  credit  to,  and 
to  become  surety  and  endorser  on  notes  drawn  by  the  said  Thomas 
Glagett,  in  the  prosecution  of  his  said  business,  to  the  amount  of 
$10,000  current  money,  and  the  said  Elizabeth  Glagett,  Edmund  Gla- 
gett, Samuel  A.  Glagett,  Bichard  H.  Glagett,  John  W.  Glagett,  and 
Thomas  Glagett,  to  indemnify  and  save  harmless  the  said  Gharles 
Salmon  for  any  advances  he  may  hereafter  make,  or  may  have  here- 
tofore made  for,  or  to  the  said  Thomas  Glagett ;  and  also,  for  any  en- 
dorsements which  the  said  Gharles  Salmon  may  have  heretofore,  or 
shall  hereafter  execute  for,  or  on  account  of  the  said  Thomas  Glagett, 
have  agreed  to  execute  and  deliver  these  presents."  The  deed  of  mort- 
gage then  conveys  all  the  right,  title,  interest  and  estate  of  the  mortga- 
gors, in  and  to  some  real  estate  therein  mentioned,  and  also,  all  the  per- 
sonal estate  of  which  the  said  William  Glagett  died  possessed,  consist- 
ing of  certain  negroes,  horses  and  cattle,  then  in  the  possession  of  Eliz- 
abeth Glagett  and  Edmund  Glagett,  with  a  proviso,  that  if  the  said 
Thomas  Glagett  ^' shall  well  and  truly  pay,  re-pa}',  and  satisfy  the 
said  Gharles  Salmon  for  all  advances  of  goods,  or  loans  of  money 
which  the  said  Gharles  Salmon  may  have  heretofore  made,  or  shall, 
before  first  of  October,  1830,  make  to  the  said  Thomas  Glagett ;  and 
shall  also  indemnify  and  save  harmless  the  said  Gharles  Salmon,  and 
against  all  endorsements  which  the  said  Gharles  Salmon  may  execute 
before  the  first  day  of  October,  in  the  year  1830 ;  and  shall  also  in- 
demnify the  said  Gharles  Salmon,  from  and  against  all  bills,  bonds 
'  or  notes  which  he  shall  sign  or  seal,  as  security  for  the  said 

SIS  «  Thomas  Glagett,  before  the  first  day  of  October,  1830,  the 
said  advances,  loans,  endorsements  and  other  liabilities,  which  the 
said  Gharles  Salmon  shall  incur  or  make,  on  account  of  the  said 
Thomas  Glagett,  not  to  exceed  at  any  one  time  the  sum  of  $10,000 
current  money,  then  and  from  thenceforth  these  presents,  and  every 
matter  and  thing  herein  contained,  to  the  contrary  in  any  wise  not- 
withstanding." On  the  19th  of  May,  1828,  Thomas  Glagett  finding 
himself  in  failing  circumstances,  and  unable  to  sustain  his  credit,  oon- 
veyed all  and  singular  his  stock  of  goods,-  wares  and  merchandise, 
effects  and  property  of  every  description  belonging  to  him,  as  therein 
specified,  and  all  debts,  sums  of  money  and  claims  due,  or  owing, 
and  payable  or  belonging  to  him,  to  Henry  Beadle  and  Daniel  Cobb, 
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in  tmst,  for  the  benefit  of  the  creditors  of  the  said  Thomas  Glagett, 
and  on  the  26th  of  May,  1828,  the  said  trustee^,  Thomas  Glagett  and 
the  appellee  entered  into  the  following  agreement: 

"  We,  the  undersigned,  acting  as  the  representatives  of  the  credi- 
tors of  Thomas  Glagett  of  the  one  part,  and  Gharles  Salmon  of  the 
other  part,  have  agreed  and  do  hereby  agree  to  the  following  arrange- 
ment, and  bind  oar  respective  principals  to  comply  with  and  fulfil 
the- same,  viz :  1.  A  correct  inventory  of  the  goods  shall  be  taken 
by  two  persons  appointed  by  each  party,  at  the  cost,  or  such  prices 
as  the  same  have  been  invoiced  at  by  the  said  Thomas  Glagett,  pro- 
vided they  have  not  been  set  down  at  more  than  the  actual  cost  of 
the  same.  2.  The  books,  notes,  and  all  other  evidences  of  debt, 
shall  be  forthwith  put  into  the  hands  of  Gharles  Salmon,  who  shall 
use  all  due  diligence  in  the  collection  of  the  same^  All  the  personal 
and  real  property  of  the  said  Thomas  Clagett,  (excepting  clothing 
and  watch)  shall  in  like  manner,  and  in  good  faith  be  put  in  the  hands 
of  the  said  Gharles  Salmon,  and  valued  by  disinterested  persons,  and 
received  by  said  Salmon  at  such  valuation.  3.  The  said  Salmon  shall 
receive  the  goods  when  invoiced  as  above,  at  the  gross  amount  of 
the  same,  together  with  all  the  moneys  received  on  account  of  debts, 
notes,  book  accounts,  *  and  place  the  same  to  the  credit  of  the  q  ^  ^ 
estate.  4.  The  said  Salmon  shall  be  responsible  for  the  legal  ^^^ 
debts  of  said  Glagett,  to  the  amount  of  $39,500,  including  his  own 
claim  and  borrowed  money,  and  retain  a  mortgage  which  he  now 
holds,  to  indemnify  him,  for  any  deficiencies  which  may  exist  after 
collecting  the  debts,  and  taking  the  goods  at  their  invoiced  prices, 
if  any  deficiency  should  then  appear.  5.  One  gentleman  shall  be 
appointed  by  each  party  to  examine  every  debt,  and  determine 
whether  it  shall  be  classed  as  borrowed  money,  or  other  legal  debts, 
and  should  they  disagree  they  shall  have  power  to  appoint  an  umpire, 
whose  decision  shall  be  binding.  6.  The  said  Salmon  shall  give  his 
notes  severally  to  the  creditors,  at  nine  months  without  interest,  or 
fifteen  months,  with  interest  added  after  nine  months,  at  his  discre- 
tion, for  such  portion  as  they  shall  decide  to  be  legal  debts,  and  his 
notes  at  ninety  days,  with  interest,  for  such  portion  as  they  shall 
class  as  borrowed  money.  7.  Should  the  effects  of  Thomas  Glagett 
not  realize  the  aforesaid  sum  of  $39,500,  the  said  Salmon  shall  not 
foreclose  the  mortgage  he  now  holds,  until  after  the  expiration  of 
two  years  from  this  date.  8.  After  this  agreement  has  been  exe- 
cuted by  the  respective  parties  to  it,  it  is  understood  that  responsi- 
bilities to  and  from  Thomas  Clagett  shall  be  annulled  so  far  as  the 
persons  we  severally  represent,  may  be  concerned;  also  to  exonerate 
the  family  of  Thomas  Glagett  from  the  payment  of  such  notes  as  may 
be  signed  or  endorsed  by  them,  and  held  by  said  Salmon,  not  inter- 
fering with,  or  invalidating  their  liability  in  the  mortgage  held  by 
said  Salmon.  It  is  expressly  understood  that  nothing  contained  in 
this  agreement  shall  in  any  manner  afiect  the  mortgage  heretofore 
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given  by  Thomas  Glagett  and  his  family,  to  indemnify  said  Salmon 
against  certain  risks  and  losses,  excepting  so  far  as  to  delay  fore- 
closing said  mortgage  for  two  years  from  the  date  hereof." 

In  execution  of  this  agreement,  the  appellee  obtained  possession 
of  goods  and  effects  of  considerable  value,  according  to  the  proof  in 
the  cause. 

^^^  *  The  answers  deny  that  the  deed  of  mortgage  conveyed 
•''^^  any  right  or  title  to  any  part  of  the  personal  estate.  They 
insist  that  Bichard  H.  Glagett,  was  under  age  at  the  date  of  the 
deed,  and  that  the  agreement  between  the  trustees,  Thomas  Gla- 
gett and  Charles  Salmon,  released  the  mortgagors  from  any  lia- 
bility to  the  complainant,  and  that  there  are  other  representatives 
of  William  Glagett,  whose  rights  are  impaired  by  the  injunction.  A 
general  replication  was  entered,  and  commission  issued.  The  cause 
was  set  down  for  hearing,  and  the  Ghancellor  decreed  'Hhat  the 
said  defendants  be,  and  they  are  hereby  restrained  and  enjoined, 
as  prayed  by  the  said  bill  of  complaint,  from  selling,  concealing 
or  removing  beyond  the  jurisdiction  of  this  Gourt,  the  negroes, 
&c.  in  the  mortgage  mentioned,  or  any  other  of  the  said  mort- 
gaged property  in  the  possession  of  the  said  defendants,  or  any  of 
them,  at  the  time  the  said  injunction  heretofore  granted,  was  served 
on  them,  until  the  further  order  of  this  Gourt  on  any  bill  which  may 
be  filed  by  the  said  plaintiff  to  forclose  the  said  mortgage,  or  any 
bill  that  may  be  filed  by  the  said  defendants  to  redeem  the  said 
property.  And  as  to  the  said  Bichard  H.  Glagett,  the  injunction 
was  thereby  dissolved,  and  the  bill,  as  to  him,  dismissed  with  costs. 
And  it  was  further  decreed,  that  the  defendants,  other  than  the 
said  Bichard  H.  Glagett  pay  all  the  costs  of  this  suit,  not  heretofore 
ordered^to  be  paid  by  the  plaintiff." 

Bland,  G.  (December  Term,  1830,)  delivered  the  following  opinion : 
The  proofs  substantially  sustain  the  allegations  of  the  bill,  and 
leaving  none  of  the  facts  of  doubtful  credibility,  there  is  nothiqg  to 
be  determined  but  the  principles  of  equity,  properly  arising  out  of 
those  established  facts.  The  defendants  contend  that  the  mort- 
gage is  void  upon  its  face,  to  the  extent  of  the  personalty  at  least, 
as  having  been  made  by  one  who  is  incompetent  so  to  dispose  of  it; 
and  it  is  also  a  nullity  against  one  of  the  grantors,  who  was  an 
^  infant  *  when  he  signed  it;  and  against  all  of  them,  because 
•'^*  it  has  not  the  requisite  solemnity  of  such  a  contract,  that  of 
having  been  recorded  in  time ;  and  further,  that  there  is  an  implied 
contract  attendant  upon  this  mortgage,  which  imposes  obligations 
upon  Salmon  in  favor  of  the  sureties  of  Thomas  Glagett,  which  Sal- 
mon has  in  various  ways  so  disregarded  as  to  have  released  those 
sureties  from  the  incumbrance  of  the  mortgage.  In  answer  to  which 
it  is  denied  that  any  act  of  Salmon's,  as  here  shown,  can  be  con- 
sidered as  having  that  operation ;  and  moreover,  it  is  urged  that 
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ail  the  obligations  of  the  implied  contract  have  been  carefully  and 
effectually  preserved  for  the  benefit  of  these  sureties,  so  that  they  caii> 
have  no  ground  to  complain  of  any  of  Salmon's  acts,  whatever  they 
may  have  been.    Then  passing  from  the  subject  of  the  suit  to  the 
suit  itself,  it  is.  objected,  that  the  plaintiff  can  have  no  relief  in  this 
case,  because  the  suit  has  been  instituted  too  soon ;  and  because  to 
perpetuate  the  injunction  merely,  would  be  to  lay  the  defendants  sub- 
ject to  the  caprice  of  the  plaintiff,  without  leaving  them  any  means 
of  extricating  themselves.    These  are  the  matters  to  be  considered. 
In  taking  the  position  that  the  mortgage  is  absolutely  void,  be- 
cause the  grantor,  as  administratrix,  had  no  power  to  make  such  a 
deed,  I  understood  the  defendants  as  making  no  such  objection  to 
it,  as  a  conveyance  of  the  realty  therein  mentioned ;  and  as  also 
assuming  the  ground,  that  unless  it  can  avail  the  plaintiff  as  a  deed 
proceeding  from  the  administratrix,  who  alone,  among  Uie  grantors, 
had  thus  to  sell  or  pledge  the  personalty,  it  must  fail  as  to  that  alto- 
gether.   I  shall,  therefore,  as  regards  this  position,  consider  this 
deed  as  embracing  nothing  more  than  the  property  therein  specified, 
as  the  assets  which  Elizabeth  Glagett  held  as  administratrix  of 
the  late  William  Glagett.     An   executor  or  administrator  is  in 
equity  regarded   as  a  trustee,  but  then  in  equity  as  well  as  at 
law,  an  administrator  is  considered  in  general,  as  the  absolute  owner 
of  the  assets  of  the  deceased,  whether  they  be  legal  or  equitable , 
or  choses in  •  action.    The  exercise  of  the  powers  of  unqualified   ^ j^^ 
ownership,  to  a  certain  extent,  is  indispensably  necessary  to   •''^-^ 
enable  him  to  execute  his  trust,  and  to  discharge  his  duty  to  advan- 
tage; and  also  to  prevent  the  general  inconvenience  of  implicating 
and  entangling  third  persons  in  inquiries,  as  to  the  application  he 
may  propose  to  make  of  the  money  produced  by  the  conversion  of  the 
assets.    A  fair  purchaser  for  a  valuable  consideration,  is  in  no  way 
bound  to  see  to  the  application  of  the  purchase  money  by  an  execu- 
tor.   He  can  have  no  means  of  knowing  the  debts  of  the  deceased, 
and  is  therefore  absolved  from  all  inquiry  respecting  them.    Upon 
those  general  principles,  not  even  a  creditor  of  the  deceased  is  per- 
mitted to  follow  the  assets  so  aliened ;  for  the  demand  of  a  creditor 
is  only  a  personal  demand  against  the  executor,  in  respect  of  the 
assets  come  to  his  hands,  but  no  lien  on  the  assets;  and  a  specific 
or  residuary  legatee  can  stand  upon  no  higher  ground  in  this  respect 
than  a  creditor.    1  Atk.  463 ;  14  Ves.  359 ;  17  Ves.  154 ;  4  Mad.  357. 
The  only  qualification  of  this  general  rule  is,  where  the  transaction 
is  in  some  way  tainted  by  fraud.     Every  person  who  acquires  per- 
sonal assets  by  a  breach  of  trust,  or  devastavit  in  the  executor  or 
administrator,  is  responsible  to  those  entitled  under  the  will,  or  as 
creditors,  or  next  of  kin,  if  he  be  a  party  to  the  breach  of  trust. 
What  will  amount  to  a  fraud  of  this  kind,  must  depend  upon  the 
circumstances  of  the  case.    It  is  said  that,  generally  speaking,  he 
does  not  become  a  party  to  the  breach  of  trust  by  buying  or  receiv- 
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ing  as  a  pledge  for  money  advanced  to  the  execator  at  the  time,  any 
part  of  the  personal  assets,  whether  specifically  given  by  the  will  or 
otherwise,  because  this  sale  or  pledge  is  held  to  lie  primu  fade  con- 
sistent with  the  daty  of  an  executor.  Generally  speaking,  he  does 
become  a  party  to  the  breach  of  trust,  by  buying  or  receiving  in 
pledge  any  part  of  the  personal  assets,  not  for  money  advanced  at 
the  time,  but  in  satisfaction  of  his  private  debt,  because  this  sale  or 
pledge  is  prima  facie  inconsistent  with  the  dut}*  of  an  executor.  4 
Mad.  357. 

^  ^  •In  this  case,  the  administratrix  has  not  sold  or  )>ledged 
•''*•'  the  assets  of  her  intestate,  for  money  advanced  to  her  by  Sal- 
mon ;  but  she  has  mortgaged  them  to  indemnify  Salmon  for  any  loss 
he  may  sustain,  in  the  manner  described,  from  Thomas  Glagett. 
Salmon  has  advanced  no  money  to  this  administratrix,  which  she 
might  or  might  not  have  applied  to  the  uses,  and  for  the  benefit  of 
the  estate  of  her  intestate.  On  the  contrary,  this  mortgage  is,  on 
the  part  of  the  administratrix,  a  voluntary  pledge  of  the  assets  of 
her  intestate,  to  insure  the  payment  of  the  debt  of  another.  It  is 
upon  the  face  of  it,  and  in  terms,  an  application  of  the  assets,  in  a 
manner  wholly  inconsistent  with  her  duty  as  administratrix,  and 
Salmon,  as  the  grantee,  is  a  party  to  this  breach  of  trust.  This 
mortgage  must,  therefore,  be  considered  as  at  least  prima  fade  in 
equity,  as  a  fraudulent  application  of  the  assets,  as  against  ail  those 
who  have  a  claim  upon  them  as  creditors,  or  next  of  kin  of  the 
intestate. 

But  there  is  here  no  creditor,  nor  any  one  of  the  next  of  kin  of  the 
deceased,  who  makes  any  objection  1t>  this  mortgage,  or  asks  to  have 
it  set  aside  on  the  ground  of  fraud  to  let  in  his  claim.  There  is  no 
such  person  now  here  attempting  to  follow  these  assets  for  any  such 
purpose — and  if  there  be  any  one  who  has  an  interest  in  the  per- 
gonal property  so  pledged,  independently  of,  and  superior  to  those 
bound  by,  or  who  claim  under  this  deed,  they  are  not  now  before  this 
Oourt ;  and  it  is  very  clear,  that  none  of  these  defendants  can  be  suf- 
fered to  Impugn  their  own  deed  for  the  benefit  of  others  not  parties 
to  this  suit.  But  administration  was  granted  to  this  defendant, 
Elizabeth,  so  long  ago  as  the  year  1816,  and  she  executed  this  mort- 
gage on  the  22d  September,  1827,  then  having  this  property  in  her 
possession.  It  is  not  intimated  that  there  are  any  outstanding  debts 
due  from  the  intestate ;  and  if  these,  his  children,  who  are  here  as 
defendants,  had  any  claim  as  distributees,  they  have  made  none,  and 
therefore  must  be  presumed  to  have  been  satisfied.  But  supposing 
they  had  not  received  any  satisfaction  for  their  respective  distribu- 
tive  shares,  they  •have,  by  this  their  own  deed, completely 
**'*^  bound  up  and  mortgaged  the  whole  of  their  interest,  whatever 
it. may  be,  to  its  utmost  extent.    17  Ves.  170. 

Richard  H.  Glagett,  by  his  answer,  relies  on  the  fact  of  his  having 
been  an  infant  at  the  time  he  signed  the  mortgage,  as  an  ample  de- 
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fence  for  himself.  The  fact  of  his  infancy  is  fully  established  by  the 
proof.  He,  however,  asks  for  himself  no  more  than  to  be  discharged 
from  the  obligatory  force  of  the  deed,  and  to  have  it  treated  as  a 
nallity  so  far  as  it  is  made  the  foundation  of  any  claim  against  hinu 
Bat  he  makes  no  claim  of  his  distributive  share  of  the  intestate's  es- 
tate in  any  form.  He  does  not  allege  that  he  has  not  been  satisfied 
by  this  administratrix  to  the  full  amount  of  his  distributive  share. 
So  far  from  making  any  such  assertion,  of  his  own  individual  rights 
in  opposition  to  this  deed,  he  plants  his  defence  against  it,  apart 
from  the  allegation  of  his  infancy,  in  all  respects  upon  the  same 
ground  taken  by  all  the  other  defendants ;  and  consequently,  although 
he  cannot,  because  of  his  infancy,  be  bound  by  the  mortgage  as  his 
deed,  yet,  having  by  his  own  answer  failed  to  assert  his  right  when 
thus  implicated  and  called  on  to  do  so,  he  must  be  considered  as 
having  waived  all  objection  to  this  mortgage,  on  the  ground  of  its 
haying  made  any  improper  disposition  of  his  interest,  inconsistent' 
with  the  office  and  duty  of  the  administratrix.  Hence,  as  Eichard 
H.  Gla^ett  for  this  reason,  can  on  the  one  hand,  claim  no  protection 
of  his  interests  in  this  suit,  so  on  the  other,  because  of  his  infancy 
there  can  be  no  decree  against  him.  I  shall  therefore  dismiss  the 
bill  as  to  him. 

It  has  been  urged,  however,  that  although  this  administratrix 
might  have  had  sufficient  power  so  to  dispose  of  the  assets,  or  that 
the  questionable  disposition  thus  made  of  them  had  been  fully 
affirmed  by  the  distributees;  yet  that  the  instrument  by  which  it 
was  proposed  to  be  effected,  not  having  been  recorded,  is  in  that  re- 
spect deficient  in  one  of  those  solemnities  necessary  to  constitute  a 
valid  mortgage.  By  the  common  law,  to  make  a  valid  deiBd,  certain 
forms  and  *  ceremonies  are  indispensably  necessary  in  that  qj^^^ 
way  to  manifest  the  deliberate  will  of  the  contracting  parties ;  •''^^ 
and  it  is  admitted  that  this  mortgage  has  all  the  common  law  requi- 
sites  of  a  binding  deed.  But  the  legislative  enactments  of  Maryland, 
which  require  deeds  to  be  recorded,  like  those  of  England,  requiring 
enrollment,  are  universally  admitted  to  have  been  intended  to  pre- 
serve the  evidence  of  the  contract,  and  to  prevent  the  practice  of 
fraud  upon  creditors  and  purchasers.  The  object  was  to  furnish  the 
means  of  notice,  and  a  protection  to  innocent  third  persons,  not  par- 
ties to  the  contract.  It  never  has  been  held,  that  those  laws  altered 
any  principle  of  the  common  law,  or  required  any  thing  in  addition 
to  the  common  law  solemnities,  as  a  necessary  constituent  of  a  deed, 
to  secure  the  payment  of  moneys,  as  between  the  parties  to  it. 
Hence,  a  deed  of  this  kind,  as  between  the  parties  themselves,  has 
always  been  deemed  as  valid  and  effectual,  without  recording,  as 
with  it.  And  as  to  creditors  and  purchasers,  if  they  have  by  any 
other  means  obtained  that  notice,  which  it  was  the  design  of  record- 
ing to  give,  even  they  are  not  allowed  to  object  to  the  validity  and 
operation  of  the  deed  on  that  account.    But  in  no  instance  has  any 
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of  the  immediate  parties  to  such  a  deed  ever  been  suffered  to  object, 
that  it  should  not  be  enforced,  because  it  had  not  been  recorded  in 
time;  such  an  objection  can  only  come  from  a  creditor,  a  purchaser, 
or  some  innocent  third  person,  whose  interests  are  affected  by  the 
deed.  Here  there  is  no  such  third  person  before  the  Court ;  the  ob- 
jection is  made  by  some  of  the  parties  to  the  mortgage  itself,  which 
cannot  be  permitted;  since  as  to  them,  the  deed  is  valid  by  the 
common  law,  and  in  no  way  affected,  as  a  security  for  money,  by  the 
Acts  of  Assembly  requiring  such  instrument  to  be  recorded.  There 
is  then  nothing  in  this  position  taken  against  the  validity  of  the 
mortgage.  2  Inst  674;  1  Lord  Eaymond^  388;  1  SaJk.  199;  1  Cran. 
240;  6H.  cfc  J.  63. 

It  appears  that  Charles  Salmon  had  agreed  to  lend  his  credit  to 
Thomas  Clagett,  by  selling  him  goods  to  be  paid  •  for  at  some 
o4d  f-Qture  day,  by  lending  him  money,  and  by  becoming  his  surety 
in  the  way  of  lending  or  endorsing  notes.  Hence,  in  respect  to  that 
agreement,  they  stand  towards  each  other  simply,  as  creditor  and 
debtor.  But  for  the  purpose  of  securing  Salmon  against  any  loss  he 
might  sustain  by  the  credit  so  given,  Thomas  Clagett  with  Elizabeth 
Clagett  and  others,  mortgaged  their  property  to  Salmon ;  and  con< 
sequently,  to  the  extent  of  Salmon's  claim  for  indemnity  under  the 
mortgage,  he  must  be  regarded  aa  the  creditor;  Thomas  Clagett,  as 
the  principal  debtor,  and  Elizabeth  Clagett,  with  the  other  mortga- 
gors, as  his  sureties.  This  is  the  situation  in  which  the  parties  hare 
been  placed  by  the  mortgage  itself;  and  this  suit  brings  them  here 
in  the  same  relation  towards  each  other.  The  dealings  between 
Salmon  and  Thomas  Clagett  are  no  otherwise  of  any  importance  in 
this  case,  than  as  showing  the  consideration  on  which  Salmon's 
claim  is  founded,  and  that  it  is  of  some  amount ;  or  how  far  any  of 
Salmon's  conduct,  in  relation  to  those  dealings,  may  have  impaired 
that  implied  contract,  in  virtue  of  which  the  sureties  of  Thomas 
Clagett  have  a  right  to  have  the  impending  loss  averted  from  them, 
by  a  bill  quia  timet ;  or  to  take  the  place  of  Salmon  in  order  to  obtain 
reimbursement. 

It  is  universally  admitted,  wherever  the  relation  of  principal  debtor 
and  surety  subsists,  that  if  the  surety  pays  the  whole  debt,  he  has  a 
right  to  be  put  into  the  place  of  the  creditor  as  to  all  his  remedies  for 
the  recovery  of  the  debt.  This  right  of  subrogation  is  recognized  in 
Courts  of  common  law,  as  founded  upon  an  implied  contract ;  and  in 
Chancery  as  resting  upon  such  a  contract,  or  as  an  equity  properly 
belonging  to  the  case,  or  as  based  upon  a  principle  of  natural  justice, 
which  springs  into  existence  immediately  that  the  debt  falls  due,  and 
the  surety  becomes  liable  to  be  called  on  for  payment.  This  implied 
contract  binds  the  creditor,  if  required  by  bill  in  equity  at  the  instance 
of  the  surety,  to  sue  immediately  for  the  recovery  of  his  debt ;  or  if 
the  debt  has  been  wholly  paid  by  the  surety,  to  •  transfer  to 
^'^^    him  all  his  securities,  as  well  as  those  which  he  held  at  the 
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time  the  surety  became  bound,  ^i8  those  which  he  may  have  since 
acquired,  even  without  the  privity  or  knowledge  of  the  surety,  such 
as  a  judgment  recovered  against  the  principal,  or  a  mortgage  by  way 
of  collateral  security.  The  surety,  in  such  case  has  a  right  to  an  as- 
signment of  all  the  creditor's  securities,  to  enable  him  to  proceed 
immediately  in  the  same  manner,  as  the  creditor  might  have  done  to 
obtain  satisfaction  or  reimbursement.  And  therefore,  if  the  creditor 
being  competent  to  contract,  has  by  express  agreement  enlarged  the 
flay  of  payment :  or  has  by  his  acts  increased  the  peril  of  the  surety } 
or  has  parted  with  any  of  his  securities ;  or  has  in  any  other  manner 
altered  or  impaired  the  obligation  of  the  implied  contract,  (which  for 
the  protection  of  the  surety  is  always  associated  with  the  express 
contract  as  its  inseparable  incident,)  then  the  surety  is  discharged ; 
upon  the  ground  that  all  such  acts  are  against  the  faith  of  the  im- 
plied contract,  by  virtue  of  which  the  surety  had  precisely  the  same 
right  the  creditor  had,  and  must  be  allowed  to  take  his  place  in  all 
respects ;  and  also  upon  the  ground  that  the  creditor  is  a  trustee  of 
his  security^  that  is,  the  bond,  judgment,  execution,  or  the  like  for 
all  parties  interested  in  it,  or  who  may  ultimately  resort  to  it  for 
relief.  1  Cha.  Cos.  70;  1  Vern.  190;  2  Vern.  608;  2  Bro.  V.  G.  579; 
3  Bro.  a  G.  1;  2  Ves.  Jr.  540;  10  Ves.  420;  11  Ves.  22;  14  Ves.  164; 
SMerv.  272,  670;  2  Sioan^  187;  Selw.K  P.  86,  no.  27;  1  Bos.  and 
Pul.  652',  2i&.61;  2  Band.  529;  Qilm.  149;  6  Mun.  6;  2  I)e  Saus. 
230,  389;  1  McGord,  116,  297;  5  i/.  c]&  J.  242 ;  7  Ih.  35;  2  i/.  cfc  O. 
90 ;  3  Wheat.  520 ;  1  Path.  Obi.  406. 

It  is  believed,  that  the  obligation  of  private  contracts  has  been  re- 
garded by  all  civilized  people,  as  of  the  highest  and  most  inviolable 
sanctity ;  and  according  to  our  fundamental  law,  there  is  no  power 
in  the  land  by  which  the  obligation  of  such  contracts  can  be  in  any 
manner  lessened  or  impaired.  Here,  and  as  to  this*  point,  it  is  not 
pretended  *  that  the  mortgage  itself  has  been,  or  can  be  in 
any  way,  stripped  of  a  single  atom  of  its  own  proper,  legal  or  •^ 
equitable  obligatory  force.  But  those  defendants  who  stand  here  as 
sureties,  referring  to  that  implied  contract,  the  incident  of  the  mort- 
gage, to  the  full  benefit  to  which  they  are  entitled,  urge  that  its  ob- 
ligation has  been  materially  impaired  to  their  prejudice ;  and  there- 
fore, that  they  are  discharged.  They  allege,  that  its  obligation  has 
been  altered,  diminished  or  desti'oyed,  by  the  circumstance  of  Sal- 
mon having  increased  their  peril,  by  giving  to  Thomas  Glagett  credit 
for  an  amount  greater  than  that  specified  in  the  deed;  and  by  hav- 
ing by  an  express  agreement  with  Thomas  Glagett,  after  the  debt 
became  due,  enlarged  the  time  of  payment,  and  also  by  his  having 
released  a  security  he  had  procured,  by  means  of  which  he  might, 
for  aught  that  appears,  have  obtained  a  complete  satisfaction  of  his 
debt. 

On  behalf  of  the  sureties  of  Thomas  Glagett  it  was  contended, 
that  their  guaranty  of  indemnity  was  in  all  respects  a  limited  one, 
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by  which  they  not  only  intended  that  they  themselves  should  not  be 
responsible  beyond  a  specified  amount;  bnt  that  Thomas  Clagett 
should  not  be  credited  for  more  than  that  amount  by  Salmon ;  be- 
cause by  so  involving  him  beyond  the  specified  sum,  his  situation 
would  be  rendered  more  precarious,  and  they  would  thereby  be  more 
likely  to  be  damnified.  If  that  was  the  intention  of  these  sureties, 
they  certainly  have  not  so  distinctly  expressed  themselves  by  this 
mortgage.  That  deed  evidently  purports  to  be  a  continuing  guar- 
anty, not  merely  until  the  sureties  should  think  proper  to  put  an  end 
to  it,  by  giving  notice  to  Salmon  that  it  should  be  no  longer  con- 
tinued, but  its  duration  forms  an  express  part  of  the  contract  itself; 
it  was  to  endure  until  the  1st  of  October,  1830,  and  no  longer;  and 
it  was  not  to  exceed  in  amount  the  sum  of  $10,000 ;  thus  limiting  the 
extent  of  the  liability  of  the  sureties,  without  making  the  slightest 
allusion  to  the  extent  of  the  credit  which  Thomas  Clagett  might  ob- 
tain from  Salmon,  or  any  one  else;  or  to  the  scope  of  his  business; 
or  •  to  the  perils  and  risks  in  which  he  might  be  involved  by 
^"^^  the  wide  range  of  his  commercial  concerns.  The  sense,  and 
substance  of  this  mortgage,  considered  as  a  guaranty,  comes  to  this, 
that  these  sureties  thereby  undertook  to  sustain  the  credit  of  Thomas 
Clagett,  to  an  amount  not  exceeding  $10,000,  continually,  from  that 
time  until  the  first  of  October^  1830.  It  is  therefore  of  no  import- 
ance, as  regards  this  mortgage,  what  may  be  the  amount  of  the 
debt  due  from  Thomas  Clagett  to  Salmon  beyond  that  sum ;  since 
the  mortgage  covers  no  more  than  $10,000 ;  nor  is  it  of  any  oonse- 
queuce  when,  within  the  specified  period  of  time,  the  credit  was  given 
by  Salmon  to  Thomas  Clagett,  so  it  was  given  in  the  manner  pre- 
scribed in  the  deed.  The  proofs  clearly  establish  the  fact,  that  the 
liability  from  Thomas  Clagett  to  Salmon,  was  incurred  in  the  mode 
specified  by  the  deed ;  and  therefore,  I  am  of  opinion,  there  is  no  foun- 
dation for  this  objection.    3  Wheat.  148 ;  12  Uastj  227. 

It  has  also  been  insisted  that  the  credit  has  been  extended,  and 
the  time  of  payment  enlarged  by  the  agreement  of  the  26th  May, 
1828.  Whether  that  can  be  so  considered  must  depend  upon  what 
shall  be  deemed  the  true  meaning  of  the  mortgage.  I  take  the  sense 
of  that  contract  to  be,  that  Salmon,  upon  the  faith  of  the  property 
so  pledged  to  him,  agreed  to  lend  his  credit  to  Thomas  Clagett  da- 
ring a  certain  time,  and  to  a  specified  amount.  The  sole  object  of 
that  deed  was  to  obtain  for  Thomas  Clagett  such  a  credit ;  but  if  the 
mortgage  might  have  been  foreclosed  at  any  time,  to  enforce  pay- 
ment for  any  parcel  of  goods  sold,  and  of  every  sum  of  money  lent 
by  Salmon  to  Thomas  Clagett,  as  it  became  due,  the  very  object  of 
the  deed  might  have  been  defeated.  He  would  not  have  obtained 
such  a  credit  as  could  have  been  used  by  him,  as  a  capital,  with 
which,  to  prosecute  his  business.  The  mortgaged  property  might 
have  been  sold,  or  the  sureties  forced  at  once  to  pay,  when  by  post- 
poning the  payment,  under  the  assurance  of  the  guaranty,  until  the 
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first  of  October,  1830,  Thomas  Glagett's  business,  even  if  it  should 
tail,  might  be  so  wound  *  up  as  to  produce  no  embarrass-  ^wq^ 
ment,  nor  result  in  loss  to  any  one.  The  limitation  of  the  •'•'^ 
amount  of  the  credit  to  $10,000,  also  shows  it  to  have  been  the  true 
meaning  of  the  parties,  that  Salmon,  on  his  part,  undertook,  and 
agreed  to  give  credit  to  Thomas  Glagett,  to  that  amount,  in  the 
manner  described,  until  the  first  of  October,  1830. 

Much  stress  has  been  laid  *on  the  fact,  that  the  notes  given  by 
Thomas  Clagett,  and  some  others  of  the  grantors  fell  due  long  be- 
fore the  first  of  October,  1830;  and  that  Salmon  being  then  liable  to 
pay,  be  must  then  be  considered  as  entitled  to  indemnity,  by  a  fore- 
-closure  of  the  mortgage.  4  Desau.  45.  But  that  very  circumstance 
shows,  that  it  could  not  have  been  their  intention  to  subject  them- 
selves to  a  foreclosure  of  their  mortgage  immediately,  that  those 
notes  fell  due ;  because  the  express  object  in  so  pledging  their  prop- 
erty,  was  to  sustain  Thomas  Glagett's  credit,  to  a  i>eriod  far  beyond 
that  time.  I  am,  therefore,  of  opinion,  that  the  mortgage  could  not 
have  been  foreclosed  before  the  first  of  October,  1830,  and  conse- 
quently, the  stipulation  in  the  agreement,  that  it  should  not  be  fore- 
closed until  two  years  after  the  26th  of  May,  1828,  cannot  be  con- 
sidered as  an  enlargement  of  the  time  of  payment,  to  the  prejudice 
of  these  sureties,  who  could  not  be  called  on  for  payment  before  the 
mortgage  credit  had  expired.  • 

The  defendants  have  further  insisted,  that  the  deed  of  the  17th 
May,  1828,  by  which  Thomas  Glagett  made  an  assignment  of  his 
goods  for  the  benefit  of  his  creditors,  gave  to  Salmon  security  for 
the  payment  of  the  debt  covered  by  the  mortgage,  which  he  was 
bound  to  make  available  to  its  full  extent;  or  to  hold  it  for  the  ben- 
efit of  the  sui^ties  of  Thomas  Glagett.  But  that  deed  could  not  in 
any  way  be  considered  as  a  security  held  by  Salmon.  His  debtor, 
Thomas  Clagett,  placed  certain  funds  by  its  means  in  the  hands  of 
trustees  for  the  benefit  of  his  creditors  generally,  which  might  have 
been  so  applied  or  not ;  but  nothing  was  thereby  put  in  the  hands  of 
Salmon,  or  placed  exclusively  within  his  power  or  control.  The 
agreement  of  the  26th  of  the  *  same  month,  it  is  true,  did  ^^^ 
give  Salmon  an  additional  security  for  his  debt;  but  he  al-  •'•'* 
leges,  and  it  is  in  proof,  that  he  still  holds  that  security,  and  he  has 
used  all  due  diligence  to  make  it  as  productive  as  possible.  There  is, 
therefore,  no  foundation  for  this  objection,  upon  which  these  secu- 
rities claim  to  be  discharged. 

By  the  agreement  of  the  26th  May,  1828,  it  is  stipulated  that  after 
it  bad  been  executed  by  the  respective  parties,  that  all  responsibili- 
ties to  and  from  Thomas  Glagett  shall  be  annulled,  so  far  as  the  per- 
sons represented  by  those  who  signed  it  might  be  concerned.  The 
responsibilities  to  and  from  Thomas  Glagett  here  referred  to  were 
the  notes  of  Thomas  Glagett,  and  his  contracts  for  the  payment  of 
money  held  by  Salmon  and  his  other  creditors.  It  is,  however,  only 
14  5  G.  &  J. 
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those  responsibilities  or  securities  held  by  Salmon  alone,  and  which 
he  annulled,  that  can  in  any  way  be  considered  as  prejudicial  to  these 
sureties.  The  whole  instrument  of  the  26th  May,  1828,  must  be 
taken  together,  and  so  taken,  it  appears  that  Salmon  himself  dis- 
charged Thomas  Glagett  from  no  responsibility  whatever;  because 
it  is  expressly  stipulated  that  Salmon  shall  retain  the  mortgage  to 
indemnify  him  for  any  deficiency  which  might  exist  after  the  appli- 
cation of  the  funds  then  put  into  his  hands ;  in  other  words,  that 
after  so  obtaining  a  partial  payment,  Thomas  Glagett  should  be  held 
bound  as  his  debtor  for  the  balance.  So  far  then,  there  is  nothiug 
like  a  discharge  of  any  security  held  by  Salmon.  But  Salmon,  it  is 
said,  held  the  notes  of  Thomas  Glagett,  and  it  is  true  he  did ;  but 
they  were  notes  signed  or  endorsed  by  the  family  of  Thomas  Glagett, 
who  are  these  very  mortgagors  and  sureties;  and  the  family  of 
Thomas  Glagett  were  expressly  exonerated  from  them  only. 

Those  not«8  were  securities  upon  which  they  could  not  sue  nor  de- 
rive any  benefit  from;  because  they  were  their  own|  and  an  assign- 
ment of  them,  according  to  the  requisitions  of  the  implied  contract, 
would  have  amounted  precisely  to  that,  which  this  agreement  de- 
QQO  ^^^®^  ^  complete  •  exoneration  of  their  liability,  and  nothing 
•'•''^  more.  It  also  appears  that  Salmon  had  lent  his  notes  to 
Thomas  Glagett,  which  Salmon  had  taken  up  at  maturity;  but  these 
were  responsibiliiies  or  securities  upon  which  Thomas  Glagett  conld 
not  have  been  sued  upon  an  assignment  in  any  form  from  Salmon. 
The  securities  which  a  surety  has  a  right  to  have  transferred  to  him, 
must  be  such  as  would  have  enabled  the  creditors  to  obtain  satisfae- 
tion  of  his  debts  from  funds,  or  from  persons  other  than  the  surety 
himself;  but  in  this  case  there  were  no  such  securities  held  by  Sal- 
mon. It  follows  therefore  that  this  objection  also  of  the  defendants 
must  fail. 

But  the  plaintiff  contended,  that  even  if  the  mortgage  might  have 
been  foreclosed,  at  any  time  after  he  became  liable  on  his  notes  lent 
to  Thomas  Glagett;  or  after  Thomas  Glagett's  notes,  or  the  money 
he  lent  him  became  due ;  and  even  if  the  agreement  of  the  26th  May, 
1828,  should  be  considered  as  an  express  enlargement  of  the  time  of 
payment ;  yet,  that  these  sureties  cannot  be  discharged ;  because  all 
the  remedies  have  been  reserved.  It  is  laid  down  that  a  composition 
with,  or  giving  time  to  the  principal  debtor,  with  a  reservation  of 
the  creditor's  remedies,  will  not  discharge  the  surety.  The  giving  of 
time  to  the  principal  debtor,  with  a  reservation  of  the  remedies,  ha« 
in  many  cases  the  appearance  of  absurdity ;  because,  when  distinctly 
understood,  it  seems  to  be  almost  a  flat  contradiction  in  terms. 
Such  a  reservation  of  remedies,  in  order  to  hold  the  surety  bound, 
must  amount  to  this,  that  the  creditor  agrees  to  give  time  to  the 
debtor;  and  yet  that  they  both  agree  that  the  surety  may  at  any 
time  force  the  .creditor  to  proceed  against  the  principal  by  a  bill  quia 
timety  or  by  paying  the  whole  debt,  have  an  assignment  of  all  the 
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securities,  and  proceed  immediately  himself  against  the  principal 
debtor ;  or  in  any  other  mode  authorized  by  the  assigned  securities. 
Such  an  agreement  reserving  the  remedies,  might  not  in  many  cases 
be  of  the  least  benefit  to  the  principal  debtor,  since  it  leaves  him  en- 
tirely at  the  mercy  of  the  surety ;  yet  if  the  parties  •  do  so  ex-  qqq 
pressly  contract,  the  surety  can  have  no  ground  to  complain,  ^^^ 
that  the  implied  contract  has  been  altered  or  impaired  in  any  way 
to  his  prejudice;  and  therefore  he  cannot  be  discharged.  6  Ves. 
807 ;  18  Fc«.  20 ;  3  Boa.  &  Pul.  363 ;  8  Ea4it,  576 ;  1  Peters^  575. 

By  the  agreement  of  the  26th  May,  1828,  it  is  expressly  declared, 
that  nothing  herein  contained  should  in  any  manner  affect  the  mort- 
gage given  by  Thomas  Clagett  and  his  family,  to  indemnify  Salmon 
against  certain  risks  and  losses.  If  this  general  reservation  had  been 
made  in  an  agreement  between  Salmon  and  the  other  creditors  of 
Thomas  Clagett  alone,  there  might  have  been  some  difficulty  in  treat- 
ing it  as  such  a  reservation  as  would  preserve  to  the  sureties  the  ben- 
efit of  the  implied  contract  in  all  respects ;  because  it  is  not  enough 
that  the  creditor  alone  should  make  such  a  stipulation,  the  principal 
debtor  must  also  consent,  that  his  liability  to  the  surety  should  re- 
main entire  and  undiminished.  But  here,  Thomas  Clagett,  by  sign- 
ing this  agreement,  has  thereby  distinctly  assented  to  this  express 
reservation  of  the  remedies  upon  the  mortgage  itself,  as  well  as  upon 
its  incident  implied  contract ;  for  the  stipulation,  that  nothing  therein 
contained  should  affect  the  mortgage,  must,  according  to  every  fair 
interpretation  of  the  expression,  be  considered  as  a  complete  reser- 
vation of  the  remedies  to  this  whole  extent.  And  so»  considered,  it 
is  elear,  that  these  sureties  cannot  found  any  claim  to  be  discharged 
from  the  mortgage  upon  anything  contained  in  the  agreement  of  the 
26th  May,  1828. 

The  defendants  moreover  object,  that  supposing  they  are  wrong, 
as  to  the  time  when  the  mortgage  might  have  been  foreclosed,  then 
the  plaintiff  cannot  have  under  this  bill  relief  of  any  kind,  because 
he  has  instituted  his  suit  before  his  debt  became  due ;  and  that  if 
this  injunction  were  to  be  made  perpetual,  they  would  be  tied  up  in- 
definitely, and  thrown  at  the  mercy  of  the  plaintiff,  without  the  pos- 
sibility of  relieving  themselves  in  any  way  whatever.  Where  a  debt 
seenred  by  a  mortgage  is  made  payable  by  •  instalments,  it  is  qq/i 
well  settled  that  the  mortgage  becomes  forfeited  by  the  non-  «'•'* 
payment  of  the  first  instalment,  and  may  be  foreclosed  immediately 
after  that  time.  If  a  bill  be  filed  for  that  purpose,  the  debtor  may, 
however,  prevent  a  foreclosure,  or  sale,  by  paying  the  instalment 
then  due ;  but  if  he  fails  to  do  so,,  then  the  mortgage  may  be  entirely 
foreclosed ;  or  so  much  of  the  property  may  be  sold  as  will  satisfy 
the  sum  due  at  that  time ;  and  the  decree  will  be  allowed  to  stand 
as  a  security  for  the  other  instalments  as  they  become  due.  But  if 
the  mortgage  property  cannot  be  conveniently  or  safely  sold  in  par- 
cels, then  it  must  be  disposed  of  entire ;  and  the  whole  debt  raised 
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and  paid,  ^ith  a  rebate  of  interest  on  the  sums  not  dae  at  the  time 
of  paying  over  the  proceeds  of  sale  to  the  creditor.  This  is  done 
from  necessity,  and  as  an  unavoidable  consequence  of  the  pecnliar 
nature  of  the  case.  2  Vern.  133 ;  2  Ederij  197 ;  3  Mad.  160 ;  2  Mun, 
412 ;  1  MauL  &  Selw.  706 ;  1  Wils.  80 ;  3  Burr.  1370 ;  Doug.  100 ;  6 
Term  Rep.  399 ;  1  Bin.  152  ]  3  H.  di  McH.  94 ;  6  ff .  db  J.  476. 

It  is  also  well  established,  that  if  the  mortgagor  who  holds  the 
possession  commits  waste,  or  in  any  manner  attempts  to  diminish 
the  value  of  the  property,  or  where  it  consists  of  personalty,  is  about 
to  remove  it  beyond  the  reach  of  his  creditor,  so  as  to  render  it  une- 
qual to  the  discharge  of  the  debt,  or  to  place  it  so  as  not  to  be  forth- 
coming for  the  satisfaction  of  the  debt,  he  may  be  restrained  by  in- 
junction. And  an  injunction  for  such  a  purpose  may  be  obtained  at 
any  time  before  the  debt  becomes  due ;  for  otherwise,  a  fraudulent 
mortgagor  might  at  his  pleasure  deprive  the  creditor  of  all  benefit 
from  his  mortgage.  Upon  this  ground  this  injunction  was  granted, 
and  now  reposes.    Eden.  Inj.  119. 

It  is  clear  that  this  mortgage  could  not  have  been  foreclosed  at 
the  time  the  bill  was  filed ;  because  the  credit  given  had  not  then 
expired ;  and  therefore  Salmon  could  not  then  have  asked  for  more 
than  he  had  prayed  for;  that  is,  to  have  the  property  placed  under 
QQK  the  protection  of  an  •  injunction  from  this  Court;  and  relief 
""^  cannot  now  be  extended  to  him  beyond  that  of  perpetuating 
the  injunction  heretofore  granted.  In  a  case  situated  like  this,  the 
plaintiff,  before  the  debt  became  due,  filed  a  bill  praying  for  a  sale 
and  an  injunction  to  stay  waste.  The  injunction  was  granted;  and' 
on  the  coming  in  of  the  answer,  was,  on  motion  to  dissolve,  con* 
tinned  to  the  final  hearing.  After  the  mortgaged  debt  became  due, 
the  mortgagee  filed  another  bill  praying  a  sale.  Upon  the  hearing 
of  which  second  bill  it  was  objected  in  the  answer,  that  there  was 
another  suit  then  depending  embracing  the  same  subject.  But  I  con- 
sider the  first  as  a  mere  injunction  bill,  on  which  there  could  have 
been  no  decree  for  a  sale,  and  as  not  at  all  inconsistent  with  the 
second  bill,  on  which  I  decreed  a  sale  accordingly.  Brewer  vs.  Mur- 
docft,  Ms.  2,  October,  1826. 

It  was  indispensably  necessary  in  this  ca«e,  that  the  plaintiff 
should  establish  his  title,  as  he  has  done,  and  also  to  show  that  there 
was  some  debt  unsatisfied ;  for  if  the  mortgage  had  been  found  to 
be  defective  or  inefficient  in  its  origin,  or  had  been  nullified  by  the 
fraud,  or  any  improper  act  of  the  plaintiff;  or  had  been  fully  satis- 
fied, the  plaintiff  could  not  have  had  any  foundation  on  which  to  call 
for  the  preservation  and  protection  of  the  property,  which  had  never 
been,  or  had  ceased  to  be  thus  legally  pledged  for  his  benefit.  The 
validity  of  the  mortgage  has  been  sustained ;  and  it  is  in  proof,  that 
there  is  still  a  large  amount  of  debt  covered  by  it.  These  points 
having  been  investigated  and  determined,  as  a  necessary  basis  for 
the  decree  now  called  for  in  relation  to  this  injunction,  must  be  con- 
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sidered  as  closed,  aud  finally  ^concladed  between  these  parties,  and 
those  claiming  under  them,  on  any  bill  which  may  be  hereafter  filed, 
either  to  foreclose,  or  to  redeem.  But  it  would  be  needless  now  to 
determine,  the  exact  ainount  of  the  debt  due ;  and  therefore,  I  deem 
it  unnecessary  to  say,  whether  the  sum  received  from  Penrice  by 
Thomas  Glagett,  or  the  house  rent,  ought,  or  ought  not  to  be  consi- 
dered as  parts  of  the  mortgage  debt,  the  amount  of  which  it  will 
•be  most  proper  hereafter  to  determine  upon  another  bill.  2  ^^^ 
J/m».  412  ;  1  Bin.  152.  ^**® 

Neither  of  the  parties  to  this  suit  can  sustain  any  substantial  in- 
jury from  this  injunction  being  made  perpetual;  because  it  will 
merely  so  guard  the  property  pledged,  as  to  give  to  the  plaintiff  the 
full  benefit  of  it,  when  he  shall  find  it  necessary,  or  be  prepared  to 
come  here,  and  ask  to  have  it  applied  to  the  satisfaction  of  his 
claim  ;  and  it  will  leave  the  defendants  free  to  redeem  and  disengage 
it  from  the  lien  by  which  it  is  now  bound,  at  any  time  they  may 
think  proper  to  pay  the  debt.  I  shall  therefore  continue  the  injunc- 
tion so  as  to  cover  all  the  personal  property  now  ascertained  to  be 
embraced  by  the  mortgage ;  subject  to  the  further  order  of  the  Court 
on  either  a  bill  to  foreclose,  or  to  redeem. 

A  decree  was  passed  accordingly,  from  which  the  defendants  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Maetin,  Ste- 
phen, Abgheb,  and  Doesey,  JJ. 

Alexander^  for  the  appellant,  contended,  1.  That  the  complainant 
has  no  equitable  claim  or  right  to  any  part  of  the  personal  property 
mentioned  in  the  mortgage  from  the  appellants  to  him ;  the  said 
property  being  in  the  hands  of  the  appellant,  Elizabeth,  as  adminis- 
tratrix of  William  Clagett,  deceased,  and  admitted  to  be  liable  to 
the  demands  of  creditors,  and  next  of  kin.  Alexander  vs.  Riaton,  2 
G.dh  J.96;  6  Bac.  Abr.  683. 

2.  That  by  the  terms  of  said  mortgage,  the  appellee  stipulated  to 
limit  his  advances  to  the  sum  of  810,000;  and  by  giving  credit  be- 
yond that  sum  he  released  the  other  appellants,  who  were  only  sure- 
ties.    Chase  vs.  McDonald  and  Ridgely^  7  JJ.  &  </.  161. 

3.  That  those  sureties  are  released  by  the  agreement  of  May,  1828, 
between  the  appellee,  and  the  trustees  of  Thomas  Clagett,  which  was 
intended  materially  to  vary  the  original  contract  for  guarantee,  and  to 
impair,  and  destroy  the  remedies  to  which  the  sureties,  in  the 
absence  •  of  the  agreement,  would  have  been  entitled.  That  ^^^ 
agreement  deprived  the  sureties  of  the  benefit  of  the  deed  of  ^^  • 
trust  from  Thomas  Clagett  to  Cobb  J^Bidell,  which  was  for  the  general 
benefit  of  creditors,  including  Salmon.  Hayes  vs.  Ward^  4  Johns.  Ch. 
Rep.  130;  CraythorneYS.  Swinboume,  l^Ves.  162;  1  Mad.  185;  Capel 
vs.  Butler^  2  Simons  and  Steuart,  467  ;  3  StarJc.  IjV.1050  ;  1  Mad.    Ch. 


214         .    OLAGETT  ET  AL.  vs.  SALMON.— 5  G.  &  J. 

405 ;  Eees  vs.  Berrington^  2  Ves.  Jr.  450 ;  Gould  vs.  Rohson  and  Key- 
metj  8  EoBt^  576. 

The  agreement  also  extends  the  time  of  payment,  as  provided  in 
the  mortgage,  and  for  that  reason  discharges  the  sureties.  It  has 
been  said,  that  the  mortgage  was  not  forfeitable  until  1830,  and  yet 
the  sureties  might  have  called  on  the  creditors  to  sue  the  principal 
debtor  as  soon  as  any  part  of  the  money  for  which  they  were  respon- 
sible  became  due  and  payable.  King  vs.  Baldwin^  2  Johns.  Ch.  B, 
662;  Barker  vs.  Wyld^  IVernon,  14tO.  But  this  agreement  discharges 
the  principal  debtor,  and  consequently,  the  surety  is  discharged. 
Coke  Lit.  232,  (a;)  4  Bac.  Ahr.  Eeleaae,  {0.)  282;  Bees  vs.  Berringion^ 
2  Ves.  Jr.  542 ;  2  Chitty  Bq.  Dig.  1175 ;  Shep.  Touch.  395.  The  reser- 
vation of  the  right  to  proceed  upon  the  mortgage  will  not  preserve 
the  responsibilities  of  the  sureties ;  they  are  discharged  by  the  dis- 
charge of  the  principal.  1  Both.  215 ;  Ex  parts  Oifford^  6  Ves.  Jr. 
805;  Boultbee  vs.  Stubbs^  18  Ves.  20;  King  vs.  Baldwin^  2  Johns.  Ch. 
Rep.  561 ;  Chitty  on  BillSy  292.  When  the  debt  becomes  due  the 
surety  may  call  on  the  creditor  to  sue  the  principal  debtor,  and  the 
surety  has  a  right  to  pay  the  debt,  and  to  be  substituted  to  all  the 
rights  and  securities  of  the  creditor,  who  cannot  deprive  him  of 
these  advantages,  without  forfeiting  his  remedy  against  him.  Wright 
vs.  Simpson,  6  Ves.  734;  Nisbet  vs.  Smith,  2  Bro.  Ch.  Cos.  583; 
Oould  vs.  Robson  dt  Keymer,  8  Ba^t,  576 ;  King  vs.  Sheriff  Surrey,  1 
Taunt.  159. 

There  are  some  cases  in  which  it  has  been  held,  that  the  right  to 
sue  the  principal  might  be  suspended,  without  discharging  the 
QQQ  s^^^^yj  ^^^  none  where  the  principal  has  been  ♦released 
oaci  £j.Qjj^  ^jjg  debt.  When  that  is  done,  the  suretv  is  absolved 
from  all  responsibility.  Bean  vs.  NewhaU,  8  Term  Rep.  168 ;  Kirby 
vs.  Taylor,  6  Johns.  Ch.  R.  250.  And  the  release  of  the  principal,  for 
a  time,  is  equivalent  to  a  final  discharge,  in  reference  to  it«  effect 
upon  the  surety.     Coke  Lit.  274,  (a.) 

4.  That  the  appellee  has  failed  to  show  by  his  bill,  or  proofs,  any 
ground  for  the  interference  of  the  Court  of  Chancery  by  injunction. 
Hanson  vs.  Gardiner,  7  Ves.  309;  Etches  vs.  Lance,- 7  Ves.  417;  Han- 
way  vs.  Mclntire,  11  Ves.  54 ;  Mattocks  vs.  Tremain,  3  Johns.  Ch.  Rep. 
75  ;  Woodward  vs.  Schatzell,  3  Ib.[412 ;  Hippesley  vs.  Spencer,  5  Mad. 
Rep.  422. 

5.  That  the  Court  of  Chancery  erred  in  decreeing  a  perpetual  in- 
junction, and  in  declaring  such  injunction  to  be  subject  to  any  order 
to  be  passed  in  another  cause.  Nat.  Bre.  140.  A  final  decree  can- 
not be  affected  by  an  independent  bill  filed  by  either  of  the  parties. 
There  must  be  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  re- 
view. Bolton  vs.  Bull,  3  Ves.  1^0;  Hall  vs.  Hoddi-son,  2  P.  Wms. 
162. 

6.  That  the  complainant  was  not  entitled  to  his  costs.  Foulds  vs. 
Midgley,  1  Ves.  and  B.  138 ;  Chaplin  vs.  Cooper,  lb.  16 ;   Vancouver 
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vs.  Blisss  11  Ves.  462;  1  Mad.  Ch.  Pr.  195,  216,  217,  218;  1  Netoland^s 
Pr.  398 ;  Simmonds  vs.  Lord  Kinnaird,  4  Ves.  746 ;  Seers  vs.  Hind,  1 
Ves.  Jr.  293 ;  King  vs.  Clarkj  3  Faige,  77 ;  Winslow  vs.  Collins,  3 
Pa^e,  89;  jRkZ^c^y  vs.  GittUufs,  2  J?,  d?  (y.  58;  2  JIfad.  Ch.  Pr.  577 ; 
AWy-Oen.  vs.  Butcher,  4  jBi«.  180. 

7.  That  the  decree,  dismissing  the  bill  as  against  Bichard  H.  Cla- 
gett,  the  minor,  ought  also  to  have  declared  the  mortgage  void,  aud 
inoperative  against  him,  and  that  the  injunction  should  be  subject  to 
his  rights.  2  Harr.  Ent.  298 ;  QUes  vs.  Barimore,  5  Johns.  Ch.  R. 
549. 

8.  The  mortgage  is  inoperative  as  to  the  personalty,  i'rom  the 
failni-e  to  record  it  in  time.  Gassaicay  vs.  Dorsey,  ^  H.  i&  McH.  405 ; 
Stat  ISUd.l',  2  Inst.  331;  2  Harr.  Ent.  2b2]  Coke  Zrtf.  384  (a;) 
Hum  vs.  Soper,  6  H.  &  J.  280 ;  Belt  vs.  Hepburn,  4  B.  cfc  McH.  527. 

Taney,  (Attorney-General  U.S.)  Johnson,  and  Mayer,  for  the  appel- 
lee, cited  Winder  vs.  Diffenderffer,  3  G.  (&  J.  311 ;  Vancouver  vs.  Bliss, 
11  F(M.  462;  Newell  vs.  Trustees,  1  Johns.  Ch.  182;  Mason  vs. 
Pritchard,  12  £a8<,  228;  Lanusse  vs.  Barker,  3  TF^eat  148,  (note;) 
Sturges  vs.  Bobbins,  7  if(W«.  301 ;  iitr&y  vs.  DuAre  o/  Marlborough,  2 
i/.  cfe  &  18;  Marshall  vs.  Williams,  ^G.dc  J.  376;  JLi/«n(?er  vs.  Biston, 
2  6.  d-  J.  97 ;  7  JoA/w.  C/i.  17 ;  Jeremy^s  Eq.  306 ;  i!/(^en  inj.  1 ;  Z^eye« 
V8-  Brush,  2  Paige^s  Rep.  311 ;  Planters  Bank  vs.  iSetoan,  2  G.  db  J. 
230;  •  IJx*  jpar^e  Gifford,  G  Ftf«.  835;  Boultbee  vs.  «<tt6&«,  18  ^^-^ 
Fe«.  20;  Chittyon  i?ate,294;  1  6'att»d.  P.  <fc  J^i?.  309;  3  A'e»<  **^ 
Cow.  112. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  The  decision 
of  this  case  involves  the  consideration  of  several  important  princi- 
ples of  equitable  jurisprudence,  relative  to  the  doctrine  of  substitu- 
tion, and  the  rights,  duties,  and  obligations  resulting  from  the  rela- 
tion of  principal  and  surety.  (And  herp  the  Judge  referred  to  the 
statement  of  the  cause  as  set  forth  in  the  commencement  of  this  re- 
port.) 

The  defendants  appealed  from  this  decree,  and  contended  that  it 
shonld  be  reversed,  because  the  complainant  has  no  equitable  right 
or  claim  to  any  part  of  the  personal  property  mentioned  in  the  afore- 
said mortgage,  the  said  property  being  in  the  hands  of  the  appel- 
lant, Elizabeth,  as  administratrix  of  William  Clagett,  deceased,  and 
liable  to  the  demands  of  the  creditors,  aud  next  of  kin  of  the  de- 
ceased. They  further  contend,  that  by  the  terms  of  the  mortgage, 
the  appellee  stipulated  to  limit  his  advances  to  Thomas  Clagett,  to 
the  sum  of  $10,000,  and  by  giving  credit  beyond  that  sum,  he  re- 
leased the  other  appellants,  who  were  only  sureties.  That  those 
sureties  are  released  by  the  agreement  between  the  appellee  and  the 
trustees  of  Thomas  Clagett,  which  was  intended  materially  to  vary 
the  original  contract  for  guarantee,  and  to  impair,  and  destroy  the 
remedies  to  which  the  sureties  in  the  absence  of  the  agreement  would 
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have  been  entitled.  They  also  contend,  that  the  appellee  hars  failed 
to  show  by  his  biU  or  proofs,  any  gronnd  for  the*  interference  of  the 
Court  of  Chancery  by  injunction  ;  and  that  the  Court  of  Chancery 
erred  in  decreeing  a  perpetual  injunction,  and  declaring  such  injunc- 
f^MM  tioii  to  be  subject  to  ♦  any  order  to  be  passed  in  another  cause. 
•'*"*  And  that  costs  ought  not  to  have  been  decreed  to  the  appel- 
lee. The3^  finally  contend,  that  the  decree  dismissing  the  bill  as 
against  Eichard  H.  Clagett,  ought  also  to  have  declared,  that  the 
aforesaid  mortgage  is  void,  and  inoperative  against  him,  and  that  the 
injunction  should  be  subject  to  his  rights. 

As  to  the  first  objection  raised  by  the  appellants,  that  the  deed  of 
mortgage  conveyed  no  right  or  title  to  the  personal  property  therein 
specified ;  it  may  be  remarked,  that  the  deed  only  professes  to  con- 
vey all  their  right  and  title  to  the  property,  which  of  course  was 
subject  to  the  claims  of  creditors,  if  any  such  there  were,  but  from 
the  lapse  of  time  w^ich  had  taken  place  between  the  death  of  Wil- 
liam Clagett,  and  the  date  of  the  letters  of  administration  granted 
to  his  widow,  Elizabeth  Clagett,  and  the  date  of  the  mortgage,  it  is 
fair  to  presume  that  the  debts  were  all  paid  and  satisfied  prior  to 
that  time,  and  consequently  that  the  mortgage  did  not  in  any  de- 
gree operate  to  their  prejudice.  It  appears  by  the  proof  in  the  cause, 
that  an  inventory  of  his  estate  was  returned  in  the  year  1816,  and 
that  his  administratrix  settled  with  the  Orphans'  Court  an  account 
which  she  termed  a  final  account  in  the  year  1823.  The  deed  of 
mortgage  was  not  executed  till  the  year  1827.  It  appears  then,  that 
a  period  of  about  eleven  years  had  expired  from  the  time  letters  of 
administration  were  taken  out  upon  his  estate  before  the  mortgage 
was  executed ;  and  this  Court  have  said  in  the  case  of  Allender  vs. 
Riston^  2  O.  &  J.  99,  "  in  the  case  now  before  this  Court  it  no  where 
appears  that  there  were  any  debts  remaining  due  and  unpaid  at  the 
time  of  the  mortgage;  or  if  there  were,  that  the  defendants  knew  of 
them ;"  and  to  use  the  language  of  Mr.  Justice  Ashurst,  in  4  Term 
Eep.  645;  ^Mf  the  creditors  will  lie  by  and  not  assert  their  rights,  it 
is  reasonable  for  a  third  person  to  suppose  that  all  the  debts  are  sat- 
isfied." In  the  case  now  before  this  Court,  the  presumption  of  pay- 
ment arising  from  lapse  of  time  is  strongly  fortified  and  corrobo- 
^^  rated  by  the  fact,  that  the  administratrix  passed  her  •  final 
•'^^  account  with  the  Orphans'  Court,  several  years  prior  to  the 
execution  of  the  deed  of  mortgage. 

In  the  case  above  referred  to,  this  Court  held  the  following  lan- 
guage, which  is  strikingly  applicable  to  the  case  under  consideration. 
^^It  does  not  appear  that  the  administratrix  acted  in  her  representa- 
tive character  at  the  time  she  executed  the  deed  of  mortgage.  She 
does  not  in  terms  assume  that  character,  and  has  associated  herself 
in  making  the  disposition  of  the  property  with  three  of  the  children, 
and  representatives  of  her  intestate.  From  this  fact,  connected  with 
the  strong  circumstances  existing  in  the  case  to  induce  ^  presump- 
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tion  that  the  debts  were  all  satisfied,  it  is  fair  to  infer,  that  she  had 
made  a  distribution  of  the  remaining  assets,  and  acted  in  her  char- 
acter of  distributee.''  But  it  is  contended  on  the  part  of  the  appel- 
lants in  this  case,  that  the  bill  of  the  complainant  shows  that  no  dis- 
tribution was  ever  made  prior  to  the  execution  of  the  deed  of  mort- 
gage in  this  cause ;  but  so  far  from  this  being  the  fact,  upon  recur- 
ring to  the  bill  it  will  be  found  that  it  expressly  charges  that  distri- 
bution was  made  by  the  Orphans'  Court,  but  that  the  property  never 
had  been  actually  delivered  to  the  representatives,  but  remained  in 
the  possession  of  the  administratrix,  and  Edriiund  Clagett,  one  of 
the  distributees,  who  used  and  employed  the  same  for  the  common 
benefit  of  themselves,  and  the  other  heirs  and  legal  representatives. 
If  this  view  of  the  case  be  correct,  and  there  was  sufficient  ground 
to  infer  that  the  debts  were  all  paid  and  satisfied,  the  next  question 
which  arises  is,  whether  or  not  the  deed  is  binding  and  obligatory 
on  the  mortgagors  who  executed  it;  and  the  question  as  to  the 
power  or  right  of  an  executor  to  appropriate  the  assets  of  the  de- 
ceased, in  any  manner  not  conformable  to  the  duties  of  his  trust,  is 
not  necessarily  involved  in  the  consideration  of  this  case.  We  do 
not  consider  that  the  Act  of  1763  has  any  operation  or  bearing  upon 
the  merits  of  this  controversy,  as  it  relates  wholly  to  gifts  of  ne- 
groes and  slaves,  and  has  nothing  to  do  with  mortgage^  or  other  as- 
surances for  valuable  *  consideration.  By  the"  provisions  of  ^^ 
the  Act  of  1729,  ch.  8,  a  mortgage  of  personal  property,  of  •'^^ 
which  the  mortgagor  retained  possession  is  void,  unless  acknow- 
ledged and  recorded  as  therein  prescribed,  so  far  as  the  rights  of 
creditors  are  concerned ;  but  although  not  recorded  at  all,  or  not  re- 
corded in  time,  it  is  still  legally  operative  and  effectual  against  the 
mortgagor,  and  all  claiming  under  him.  This  Court  have  accord- 
ingly in  Dorsey  vs.  Smithson.  6  H.  (&  J.  63,  decided,  that  a  deed  not 
recorded  as  the  Act  of  Assembly  directs,  is  void  as  to  creditors  if 
made  to  their  injury,  but  it  is  binding  on  the  donor,  and  all  claiming 
under  him,  both  at  common  law,  and  under  said  Act.  This  case  alsa 
shows  that  the  deed  being  binding  and  obligatory  on  the  parties 
thereto,  they  are  estopped  to  allege  that  the  same  is  in  fraud  of  cred^ 
iters.  In  Hudson  vs.  Warner  and  Vanee,  2  H.  &  0.  427,  this  Court 
sanction  the  same  principle,  and  held  the  following  language  in 
reference  to  the  case  then  before  them.  ^^The  bill  of  sale  made  in  182(f 
to  Warner  and  Vance  was  made  upon  a  good  consideration.  It  was 
made  to  indemnify  them  against  suretyships  entered  into,  and  to  be 
entered  into  by  them  for  J.  and  T.  Yance,  and  it  cannot  be  ques- 
tioned but  that  it  was  perfectly  available,  as  between  the  immediate 
parties  to  the  instrument,  although  it  was  not  recorded.  It  might 
be  void  against  creditors  who  were  injured  by  it,  yet  nevertheless 
binding  on  them."  We  are  therefore  of  opinion,  that  the  deed  of 
mortgage  was  legally  binding,  and  obligatory  upon  all  the  parties 
who  were  of  full  age  at  the  time  it  was  executed. 
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As  to  the  objection  that  the  sureties  are  discharged,  because  Sal- 
mon did  not  limit  his  advances  to  the  sam  of  $10,000,  we  think  that 
no  such  result  legitimately  flows  from  the  contract,  according  to  its 
true  and  proper  construction.  The  same  objection  was  made  and 
overruled  in  a  case  strikingly  analogous,  reported  in  Sturges  et  al  vs. 
Bobbins^  7  M(iS8.  Rep.  301,  304.  That  case  was  as  follows :  "  A  sub- 
scribed a  memorandum  of  the  following  tenor,  viz:  the  subscriber 
Q/f  »y  ^®reby  engages  to  Messrs.  B  •  and  C,  that  if  they  will  credit  D, 
"*■  a  sum  not  exceeding  $500,  in  case  he  shall  not  pay  the  same  in 
twelve  months  from  this  date,  I  will  pay  the  same  myself.  In  conse- 
quence whereof,  B  and  0  sold  goods  to  D,  t^  the  value  of  $500,  taking 
his  promissory  note  for  that  sum.  Immediately  after  B  and  C  sold  D 
othei'  goods,  for  which  he  gave  another  note  for  $375.  Within  the 
year  D  paid  $200,  which  was  endorsed  on  the  last  mentioned  note, 
and  in  three  months  after  the  year  ex])ired,  he  paid  the  balance  of 
that  note,  and  it  was  cancelled.  Soon  afterwards  B  and  Gsold  other 
goods  to  D,  taking  his  promissory  note  for  $379  for  the  same,  with- 
out any  guarantee ;  $200  were  paid  on  this  la«t  note,  the  balance 
thereof,  and  the  whole  of  the  note  for  $500  remaining  unpaid.  In 
an  action  by  B  and  G  against  A,  upon  the  memorandum  aforesaid, 
it  was  held,  that  A  was  answerable  for  the  $500  and  interest,  from 
the  expiration  of  the  year ;  due  notice  having  been  given  him,  that 
the  debt  which  he  had  guaranteed  was  unpaid,  and  the  same  having 
been  demanded  of  him. — Parker,  J. — on  the  facts  agreed  iii  the  case; 
the  question  submitted  to  us  is,  whether  the  defendant  is  liable  for 
the  whole,  or  any  part  of  the  sum  mentioned  in  the  wnting  on  which 
the  action  is  founded.  The  counsel  for  the  defendant  has  contended, 
that  the  writing  signed  by  the  defendant  contained  a  conditional  en- 
gagement only,  and  that  the  condition  is  of  a  nature  to  avoid  the 
contract,  if  not  strictly  complied  with  by  the  plaintiffs,  the  true  con- 
struction of  the  writing  being,  that  the  defendant  would  be  answerable, 
if  the  plaintiffs  did  not  trust  Davis  more  than  $500,  but  that  if  they 
exceeded  that  sum,  he  was  not  to  be  liable.  We  cannot  adopt  this 
<x)nstruction,  being  satisfied,  that  the.  words  which  are  supposed  to 
amount  to  a  condition,  were  intended  by  the  defendant,  only  to  limit 
his  res[)onsibility  to  the  sum  of  $500 ;  there  being  no  reason  why  he 
should  be  unwilling  that  Davis  should  obtain  further  credit  on  his 
own  responsibility,  a  circumstance  which  would  diminish,  rather 
than  increase  the  defendant's  eventual  liability  to  pay  the  money." 
Q/i  Q  *  ^^  think,  under  the  allegations  contained  in  the  bill,  and 
^*^  the  circumstances  of  this  case,  the  Ghancellor  did  right  in 
granting  the  injunction,  for  the  purpose  of  holding  the  property  re- 
sponsible for  the  satisfaction  of  the  mortgage.  The  language  of  the 
complainant's  bill  is,  ^^that  he  has  reason  to  believe,  and  therefore 
charges,  that  the  d^^fendants  contemplate  and  design  to  sell  and  dis- 
pose of  part  or  the  whole  of  said  property,  with  a  view  of  defeating 
your  orator's  lien,  and  that  he  is  apprehensive,  the  defendants  will 
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sell,  dispose  of,  conceal  or  remove  the  whole,  or  a  part  of  the  per- 
sonal property,  before  the  same  can  be  made  responsible  to  him,  for 
the  satisfaction  of  his  claim.''  In  the  case  of  personal  property,  held 
by  one  for  life,  remainder  to  another,  where  danger  of  loss,  or  injury 
is  apprehended,  Chancellor  Kent,  in  2  Com,  286,  287,  speaks  in  the 
following  terms.  ^'The  interest  of  the  party  in  remainder  in  chattels, 
is  precarious,  becaase  another  has  an  interest  in  possession,  and 
chattels  by  their  very  nature,  are  exposed  to  abuse,  loss,  and  de- 
strnction.  It  was  understood  to  be  the  old  rule  in  Chancery,  that 
the  person  entitled  in  remainder,  could  call  for  security  from  the 
tenant  for  life,  that  the  property  should  be  forthcoming  at  his  de- 
cease ;  but  that  practice  has  been  overruled.  Ld.  Thurlow  said,  that 
the  party  entitled  in  remainder,  could  call  for  the  exhibition  of  an 
inventory  of  the  property,  and  which  must  be  signed  by  the  legatee 
for  life,  and  deposited  in  Court,  and  that  is  all  he  is  ordinarily  entitled 
to.  But  it  is  admitted,  that  the  security  may  still  be  required  in  a 
case  of  real  danger,  that  the  property  may  be  wasted,  secreted,  or 
removed."  To  the  same  effect  is  2  Fearne  on  Remainders^  35,  where 
he  says,  <'  we  may  recollect  its  having  been  said,  that  in  case  of  a 
bequest  of  goods,  to  one  for  life,  with  remainder  over,  the  legatee  for 
life  was  compellable  in  equity,  to  give  security  for  the  goods  being 
forthcoming  at  his  decease,  and  accordingly,  in  the  above  cited  cases 
of  Vachel  vs.  Vachelj  and  Hyde  vs.  Parrati,  the  bills  appears  to  have 
prayed  such  security,  and  this  it  seems  was  the  old  rule  of  ^ 
•  the  Court.  But  the  latter  practice  is,  for  an  inventory  to  be  "*^ 
signed  by  the  devisee  for  life,  and  to  be  deposited  with  the  master 
for  the  benefit  of  all  the  parties,  which  Ld.  Thurlow,  in  a  late  case 
observed,  was  more  eqnal  justice,  »s  there  ought  to  be  danger  in 
order  to  require  security." 

As  establishing  the  same  principle,  we  have  the  following  case  in 
4  Hen.  and  Mun.  503.  "The  defendants  had  recovered  a  judgment 
at  law,  against  the  plaintiff  for  some  negroes,  the  use  of  whom  was 
devised  to  the  defendant's  wife  for  life,  and  then  to  the  plaintiff,  and 
the  bill  was  filed  for  an  injunction,  which  was  granted,  to  inhibit  the 
defendants  from  getting  possession  of  the  negroes  until  they  gave 
security  for  their  forthcoming  at  the  death  of  the  wife,  upon  this 
ground,  that  her  husband  having  failed  as  a  merchant,  might  put  the 
negroes  beyond  the  plaintiff's  control.  Upon  the  coming  in  of  the 
answer,  although  it  denied  that  allegation,  and  of  which  there  was 
00  proof,  the  Court  refused  to  dissolve  the  injunction,  as  both  parties 
had  become  interested  in  the  continuance  thereof;  and  directed  an 
account  of  the  profits  since  the  verdict,  which  account  was  reported, 
and  the  cause  now  came  up  for  a  final  hearing.  By  the  Chancellor, 
though  it  is  a  matter  of  course  for  one  in  remainder  of  chattels,  to 
file  a  bill  for  an  account,  and  an  inventory  of  the  property,  that  it 
may  be  certainly  known ;  yet,  the  Court  will  not  rule  the  tenant  for 
life  to  give  security,  unless  there  appears  to  be  some  danger  of  wast- 
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ing,  or  patting  the  property  ont  of  the  way.  In  this  case,  that  dan- 
ger does  not  appear.  The  report  however,  which  contains  an  ac- 
eoant  of  the  property,  may  be  confirmed  as  a  beneficial  one  to  both 
sides,  since  the  plaintiff  was  properly  admitted  into  Court.''  The 
principles  recognized  in  these  ca«es  fully  justify  the  granting  of  the 
injunction  to  preserve  the  property,  and  prevent  it  from  being  re- 
moved before  it  could  be  made  responsible  to  the  complainant's 
claim,  according  to  the  terms  of  the  contract  entered  into  between 
the  parties.  The  only  effect  and  operation  of  it,  was  to  put  it  out  of 
the  power  of  the  respondents,  to  commit  an  act  of  fraud  and  injus- 
^  tice,  •of  which  they  must  complain  with  very  ill  grace  in  a 
oOU  Court  of  conscience. 

Neither  do  we  think  that  the  Chancellor  erred  in  decreeing  costs 
to  the  appellee,  even  if  an  appeal  would  lie  for  costs.    In  Eastbum 
and  Bownes  vs.  Kirlc^  2  Johns.  Ch.  Rep.  318,  Chancellor  Kent  says, 
"  costs  in  Chancery  do  not  depend  upon  any  statute,  nor  do  they  ab- 
solutely depend  upon  the  event  of  a  cause.    They  depend  upon  con- 
science and  upon  a  full  and  satisfactory  view  and  determination  of 
the  whole  merits  of  a  case.    They  rest  in  sound  discretion,  to  be  ex- 
ercised under  a  consideration  of  all  the  circumstances.    A  litigation 
for  costs  only,  is  never  favored  in  a  Court  of  equity.    A  party  can- 
not have  a  rehearing  for  costs  only,  except  in  special  cases,  and  it  is 
understood  that  an  appeal  will  not  lie  merely  for  costs."    Sehc.  Wyatt. 
Prac.  Reg.  34,  says,  "  a  party  cannot  appeal  for  costs  only,  but  in 
particular  cases  the  rule  may,  and  has  been  dispensed  with.    He 
then  adds  a  ^i/^re,  whether  it  can  be  dispensed  with,  only  in  cases, 
where  it  appears  on  the  face  of  the  decree,  that  costs  are  improperly 
given,  or  where  the  merits  must  be  gone  intot"    So  in  Boe  exdem. 
vs.  Winch  et  al.  5  Barn,  and  Aid.  393,  Abbott,  C.  J.,  says,  "the costs 
at  law,  are  the  legal  consequences  of  the  suit.    The  costs  in  Chan- 
cery, are  in  the  discretion  of  the  Chancellor,  and  entirely  depend 
upon  circumstances."     Without  intending  to  decide  whether  an  ap- 
peal will  lie  on  account  of  costs  or  not,  we  do  not  think  that  the  cir- 
cumstances of  this  case  would  warrant  an  exception  to  the  general 
rule.    If  the  general  rule  be  as  above  stated,  that  a  party  cannot  ap- 
peal for  costs  only,  it  sufficiently  appearing  from  the  pleadings  and 
facts  of  the  case,  that  the  party  complainant  had  good  grounds,  and  was 
well  warranted  in  applying  to  the  Court  of  Chancery  for  its  aid  and 
assistance  in  preserving  the  property  until  it  could  be  applied  to  his 
indemnity,  and  consequently  that  costs  were  properly  awarded  to 
him.    With  respect  to  the  effect  of  the  agreement  between  Thos. 
Qfti    ^^^^^^  ^^®  trustees  of  Thomas  Clagett  and  the  appellee,  and 
ool    •iiow  far  it  operates  to  discharge  his  sureties,  it  may  be  re- 
marked that  though  the  rule  of  law  is  well  known  to  be,  that  if  two 
persons  be  bound  jointly  and  severally,  and  the  obligee  releases  one 
of  them,  both  are  discharged,  yet,  equity  will  not  give  a  release  an 
operation  beyond  the  intention  of  the  parties,  and  the  justice  of  the 
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case.  The  release  is  to  be  coDstrned  according  to  the  inteut  and  ob- 
ject of  it,  aud  that  intent  will  control  and  limit  its  operation.  Fonb. 
Uq.  511.  So  in  6  Johns,  Ch.  Rep,  242,  the  principle  was  adjudged  to 
be,  that  '*  where  two  or  more  persons  are  jointly,  and  severally  bound 
in  one  obligation,  a  release  of  one  obligor  entirely  discharges  the  rest 
at  law,  but  not  strictly  so  in  equity.  For  equity  will  not  extend  the 
operation  of  a  release  beyond  the  clear  intention  of  the  parties,  and 
the  justice  of  the  case,  but  will  construe  it  to  relate  to  the  particular 
matter  inteuded  to  be  released.  Thus,  where  A,  B,  and  0,  guar- 
dians, executed  a  bond,  jointly  and  severally  with  T,  as  their  surety, 
for  the  faithful  performance  of  their  guardianship,  and  the  ward, 
alter  coming  at  full  age,  executed  a  release  to  A,  adding,  'but  this 
release  is  not  to  apply  to,  or  affect  my  claim  against  B,  my  acting 
guardian,  and  whose  account  remains  unsettled,'  Held  that  the  re- 
lease as  to  A  was  good,  and  was  also  a  good  defence  to  T,  so  far  as 
he  was  surety  for  A ;  but  that  he  remained  bound  for  B  and  C,  the 
other  two  obligors." 

It  is  true,  that  where  time  is  given  bj^  contract,  to  the  principal 
for  the  payment  of  the  debt,  without  the  consent  of  the  surety,  he 
will  be  discharged,  because  he  is  only  bound  by  the  terms  of  his  con- 
tract, and  any  variation  of  those  terms  without  his  conseiit,  will 
operate  to  discharge  him.  Thus,  in  King  vs.  Baldmny  2  Johns.  Ch. 
659,  Chancellor  Kent  say,  **  all  the  cases  of  relief  of  surety  have 
gone  upon  the  ground,  that  time  was  given  to  the  principal  by  con- 
tract, without  consent  of  the  surety.  The  doctrine  is,  that  the  surety 
is  bound  by  the  terms  of  his  contract ;  and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  concurrence  of  the 
surety,  •  varies  those  terms  by  enlarging  the  time  of  per-  q^^ 
formance,  the  surety  is  discharged,  for  he  is  injured,  and  his  •'^'^ 
risk  is  increased.  The  surety  is  entitled  to  pay  the  debt  when  it 
becomes  due,  or  he  may  call  upon  the  creditor  by  the  aid  of  this 
Court,  to  enforce  his  demand  against  the  principal  debtor.  On  pay- 
ing the  debt,  he  is  entitled  to  the  creditor's  place  by  substitution, 
and  if  the  creditor  by  agreement  with  the  principal  debtor,  without 
the  surety's  consent  has  disabled  himself  from  suing,  when  he  would 
otherwise  have  been  entitled  to  sue  under  the  original  contract,  or 
has  deprived  the  surety,  on  his  paying  the  debt,  from  having  imme- 
diate recourse  to  his  principal,  the  contract  is  varied  to  his  preju- 
dice, and  he  is  consequently  discharged.  This  is  the  true  principle 
to  be  extracted  from  the  cases."  It  is  then  upon  the  principle,  that 
the  contract  of  the  surety  is  changed,  or  varied  to  his  prejudice, 
and  without  his  consent,  that  the  surety  is  discharged.  It  is  because 
the  creditor  has  disabled  himself  from  fulfilling  the  duties  and  obliga- 
tions which  he  owes  to  the  surety,  that  he  is  released  from  his  re- 
sponsibility. By  giving  time  to  the  principal  debtor,  he  disables 
himself  from  suing  him  so  soon  as  the  debt  becomes  due  when  called 
on  by  the  surety,  through  the  intervention  of  the  Court  of  equity  to 
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do  so.  By  extending  the  time  of  payment,  he  moreover  deprives 
the  surety  of  the  benefit  of  substitntion,  according  to  the  original 
terms  of  the  contract ;  becaase  upon  paying  the  debt,  the  surety 
would  have  been  clothed  or  invested  with  the  creditor's  rights 
against  the  principal' deb  tor;  and  but  for  the  change  of  contract, 
would  have  been  entitled  to  have  immediate  recourse  to  him  for 
reimbursement  and  indemnitv. 

In  the  agreement  entered  into  between  Salmon,  Glagett,  and  his 
trustees  in  this  case,  we  find  the  following  stipulation.  ^^It  is  ex- 
pressly understood,  that  nothing  contained  in  this^agreement  shall 
in  any  manner  affect  the  mortgage  heretofore  given  by  Thomas 
Glagett  and  his  family,  to  indemnify  said  Salmon  against  certain 
^  risks  or  losses,  excepting  ♦so  far  as  to  delay  foreclosing  the 
"^•^  said  mortgage  from  two  years  from  the  date  hereof."  The 
said  agreement  also  contained  the  following  stipulation:  "After 
this  agreement  has  been  executed  by  the  respective  parties  to  it,  it 
is  understood,  that  all  responsibilities  to  and  from  Thomas  Glagett 
shall  be  annulled,  so  far  as  the  persons  we  severally  represent  be 
concerned.  Also  to  exonerate  the  family  of  Thomas  Glagett  from 
the  payment  of  such  notes  as  may  be  signed  or  endorsed  by  them, 
and  hield  by  said  Salmon,  not  interfering  with,  or  inralidating  their 
liability  in  the  mortgage  held  by  said  Salmon."  Here  then,  we  find 
an  express  reservation  by  Salmon  of  all  his  rights  under  the  deed  of 
mortgage,  and  an  express  contract,  that  the  liability  of  the  sureties 
of  Thomas  Glagett,  should  not  be  in  any  degree  lessened  or  im- 
paired by  the  terms  of  said  agreement.  What  is  the  legal  effect 
and  operation  of  such  a  reservation  upon  the  relative  rights  of  Sal- 
mon, and  the  sureties  of  Glagett,  and  how  far  they  are  absolved  from 
all  responsibility  to  Salmon,  in  virtue  of  said  agreement,  remains,  now 
to  be  considered  I 

In  Boultbee  vs.  StubbSj  IS  Vea.  26,  the  Ld.  Ghancellor,  after  stating 
the  general  principle,  that  if  time  is  given  to  the  principal  the  surety 
is  discharged,  holds  the  following  language:  "The  objection  to  the 
reserve  of  remedy  against  the  surety  consists,  in  the  interest  the 
principal  has,  that  the  surety  shall  not  be  applied  to.  It  is  said, 
that  the  principal  cannot  by  contract  deprive  himself  of  the  benefit 
derived  from  that  forbearance ;  and  there  certainly  have  been  deci- 
sions, that  if  the  time  is  given  to  the  principal  reserving  the  right 
to  go  against  the  surety,  the  principal  cannot  raise  the  objection 
upon  his  right  to  time,  as  against  the  surety,  as  there  is  the  con- 
tract of  the  principal  arising  out  of  the  contract  for  reserve  against 
the  surety,  that  the  latter,  if  the  creditor  goes  against  him,  shall  not 
be  deprived  of  the  benefit  of  the  contract  as  against  the  principal. 
That  was  Burke^s  Case,  If  the  contract  for  reserve  against  the 
surety  prevents  his  remedy  •  against  the  principal,  that  con- 
"^^  tract  for  reserve  will  not  do.  But  the  question  is,  whether  it 
does  in  law  deprive  the  surety  of  that  benefit.    It  may  in  many 
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cases  be  a  very  rational  provision  that  the  principal  shall  have  time^ 
provided  he  can  have  it  without  prejudice  to  the  benefit  of  the 
remedy  against  the  surety;  which,  though  worth  nothing  at  pre- 
sent, may  in  a  year's  time  be  very  valuable,  and  the  creditor  may 
very  reasonably  mean  to  secure  the  benefit  of  that  contingency." 
So  also,  it  is  said  in  Chitiy  on  BillSy  203,  that  a  composition  with  the 
acceptor,  or  other  party  to  a  bill,  reserving  the  remedy  for  the  remain- 
der against  the  other  parties,  has  been  recognized  in  Courts  of  law 
and  equity,  as  not  discharging  such  other  parties.    And  in  1  Saund. 
PL  and  Ev.  378,  the  same  principle  is  stated,  where  he  says  a  com- 
position with  the  acceptor,  or  other  party  to  a  bill,  reserving  the 
remedy  for  the  remainder  against  the  other  parties,  will  not  dis- 
charge such  other  parties.    There  are  two  grounds  upon  which  a 
creditor  is  held  to  discharge  the  surety  by  giving  time  to  the  prin- 
cipal.   "According  to  one,  the  creditor  by  agreeing  to  give  time,  is 
regarded  as  having  disentitled  himself  to  proceed  against  the  debtor, 
until  the  time  agreed  to  be  given  is  expired.    But  an  agreement 
which  has  such  an  effect,  is  inconsistent  with  the  obligation  of  the 
creditor  to  sue  the  principal  debtor  at  any  moment  when  called  upon 
to  do  so  by  the  surety ;  <is  the  creditor's  voluntary  disablement  of 
himself  for  the  performance  of  this,  or  of  any  obligation  which  he  is 
under  towards  the  surety,  discharges  the  surety.    According  to  the 
other,  he  is  regarded  as  having  in  point  of  good  faith  towards  the 
debtor,  obliged  himself  not  to  proceed  against  the  surety;  because, 
supposing  him  to  proceed  against  the  surety,  and  the  surety  to  pay, 
the  surety  would  be  entitled  instantly  to  proceed  against  the  debtor; 
and  so  through  the  medium  of  the  surety,  he  would  deprive  the 
debtor  of  the  time  which  he  agreed  to  give  him;  and  therefore,  to 
preserve  good  faith,  he  shall  not  proceed  against  the  surety."    1  Law 
Library^  107.    So  also,  "the  •surety  who  has  paid  the  debt    q^r 
of  his  principal,  is  entitled  to  stand  in  the  place  of  the  credi-   ^&^ 
tor,  as  to  all  securities  for  the  debt  held  or  acquired  by  the  creditor, 
and  to  have  the  same  benefit  from  them  as  the  creditor."    lb.  150. 
But  if  the  creditor  reserves  his  remedy  against  the  sureties,  in  the 
contract  he  makes  with  the  principal  debtor,  the  debtor  thereby 
tacitly  consents  to  forego,  or  waive  the  benefit  of  such  contract,  in 
case  the  creditor  should  afterwards  find  it  necessary  to  resort  to  the 
sureties  for  the  full  and  complete  extinguishment  of  his  debt.    The 
contract  therefore  between  the  creditor  and  principal  debtor,  is  not 
absolute,  but  condititional  and  contingent.    In  the  case  before  this 
Court,  Salmon  had  taken  an  assignment  of  property,  for  the  satisfac- 
tien  of  his  claim  against  Clagett.    He  did  not  know  at  the  time,  to 
what  extent  it  might  be  available  for  that  purpose ;  and  therefore 
his  object  evidently  was,  not  to  lose  the  benefit  of  the  surety  he  had 
obtained  for  its  payment,  by  the  arrangement  he  made  with  Clagett 
and  his  trustees.    After  stating  that  Clagett  should  be  discharged^ 
and  his  family  released  from  certain  notes  signed  and  endorsed  by 
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them,  upon  the  execution  or  fulfilment  of  the  agi*eemeut  entered 
into  between  the  parties,  such  releiise,  not  to  interfere  with,  or  invali- 
date their  liability  in  the  mortgage  held  by  Salmon,  the  parties  to 
the  contract  insert  the  following  stipulations:  ^'It  is  expressly 
understood,  that  nothing  contained  in  this  agreement  shall  in  any 
manner  affect  the  mortgage  heretofore  given  by  Thomas  Clagett 
and  his  family,  to  indemnify  said  Salmon  against  certain  risks  or 
losses,  excepting  so  far  as  to  delay  foreclosing  said  mortgage  for  two 
years  from  the  date  hereof."  Here  then,  we  find  an  expre.ss  con- 
tract on  the  part  of  Thomas  Clagett,  that  notwithstanding  this 
agreement  for  his  discharge,  the  remedy  of  Salmon  upon  the  mort- 
gage, should  not  in  the  slightest  manner  be  affected  by  it,  but  that 
his  rights  should  remain  the  same  as  they  were  before  such  agi'ee- 
ment,  with  the  exception  only  of  the  delay  of  foreclosure,  as  therein 
stated.  This  reservation  of  his  rights  to  •  proceed  against  the 
^^^  sureties,  contained  in  the  same  instrument  stipulating  for  the 
discharge  of  the  principal,  amounted  to  an  agreement  on  the  part 
of  the  principal,  to  waive  the  benefit  of  that  discharge,  and  to  hold 
himself  responsible  to  his  sureties,  in  case  Salmon  should  find  it 
necessary  to  resort  to  them  for  payment  or  indemnity.  As  there- 
lore  in  such  an  event,  their  right  and  remedies  against  Clagett  re- 
mained wholly  unimpaired  and  unaffected,  we  do  not  perceive  that 
they  have  any  cause  to  complain,  or  that  there  is  any  ground,  either 
in  law,  justice  or  reason,  upon  which  they  can  claim  to  be  discharged. 
By  coercing  payment  from  the  sureties  under  this  expi^ess  agreement, 
no  fraud  would  be  practised  upon  the  principal,  or  injustice  done  to 
him,  in  case  they  should  resort  to  him  for  reimbursement  or  indem- 
nity; because  the  assent  of  the  principal  to  continue  liable  to  them, 
was  implied  in  the  reservation  of  the  rights  of  the  creditor  to  pro- 
ceed against  the  suraties. 

We  do  not  think  that  there  is  any  error  in  the  Chancellor's  de- 
cree, so  far  as  the  interest  of  Eichard  H.  Clagett  was  concerned.  As 
to  him  the  injunction  was  dissolved,  and  the  bill  dismissed  with  costs. 
Farther  than  this,  we  do  not  think  the  Chancellor  was  bound  to  go, 
so  far  as  his  interest  was  involved  in  the  controversy.  Nor  do  we 
think  that  the  decree  passed  by  the  Chancellor  in  this  case,  was  im- 
proper or  objectionable.  It  merely  provided  for  the  security  of  the 
mortgaged  property,  until  it  was  made  to  answer  the  purposes  for 
which  it  was  pledged  under  the  deed  of  mortgage,  and  was  well 
adapted  to  the  exigency  and  justice  of  the  case.  In  WyaWs  Practi- 
cal Register  in  Chancery^  p.  154,  he  says,  ^^  A  decree  is  a  final  sentence 
or  order  of  Court,  determining  the  rights  of  matters  in  question, 
according  to  equity,  and  ordering  the  parties  accordingly,  pronounced 
on  hearing  and  understanding  the  cause." 

Thinking  the  decree  in  this  case  perfectly  conformable  to  the  sub- 
stantial principles  of  equity,  and  well  adapted  to  secure  the  purposes 
of  justice,  we  think  the  same  ought  to  be  afiirmed. 

Decree  affirmed^  tcith  costs. 
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OIL  OF  Baltimore  vs.  Dugan  &  M'Elderry. — June,  1833. 

By  the  Act  of  1784,  ch.  62,  it  was  declared,  that,  &c.  shall  have  power  and 
authority  to  build  and  erect  a  market-house  on  a  parcel  of  ground,  situ- 
ate in  the  town  of  Baltimore,  opposite  Harrison  street,  beginning  in 
Baltimore  street  and  running  thence  S.  of  the  width  of  150  feet  to  Water 
street,  with  the  privilege  of  extending  the  same  to  the  channel;  and  that 
the  market-house,  when  erected,  and  the  ground  whereon  the  same 
shall  be  built,  with  the  privilege  aforesaid,  shall  be  vested  in  the  com- 
missioners of  Baltimore  town,  and  their  successors.    In  pursuance  of 
this  power  a  market-house  was  built  to  Water  street.    The  space  south 
of  the  market-house  to  the  channel  was  a  continuous  marsh,  covering 
the  width  of  150  feet.    D.  and  M.  owned  lots  on  the  east  and  west  of 
the  space  adjoining  the  same,  and  extending  south  to  the  waters  of  the 
harbor  of  Baltimore.    In  1794,  they  applied  to  the  commissioners  of  the 
town  of  Baltimore  for  permission  to  make  a  canal  and  wharf,  at  their 
own  expense,  in  the  market  space,  from  the  south  side  of  Pratt  street, 
(which  was  in  fact  the  south  side  of  their  own  lot)  to  the  channel  or 
warden ^s  line  of  the  basin  of  Baltimore.    The  canal  to  be  80  feet  wide,  and 
with  streets  on  each  side  of  the  same.    The  canal,  wharf  and  streets,  to  be 
made  public  for  the  use  of  the  inhabitants,  under  the  laws  and  regula- 
tions of  the  Board  of  Commissioners;  and  to  be  relinquished  up  to  the 
commissioners  whenever  the  same,  or  any  part  thereof,  might  be  wanted 
for  market-houses.    The  commissioners  granted  the  request,  with  the 
declaration  ^'that  the  privilege  of  filling  up  the  canal,  and  of  the  whole 
space  of  150  feet  wide,  be  fully  reserved  to  the  commissioners  and  their 
successors,  for  the  use  of  the  town  according  to  the  Act  of  1784,  ch.  62 — 
and  that  the  canal,  wharves  and  streets  on  each  side  of  the  canal,  be  a  com- 
mon highway,  and  free  for  the  public  use,  and  subject  to  such  regula- 
tions as  the  commissioners  and  their  successors  shall,  from  time  to  time, 
establish;  and  that  D.  and  M.  extend  Pratt  street  through  their  lots  of 
ground  on  each  side  of  Market  space,  and  leave  Pratt  street  through 
those  lots  forever  as  a  street  for  the  publicise. ''    Under  this  authority 
D.  and  M.  opened  Pratt  street,  and  made  fast  land  from  Water  street 
south  to  the  channel,  and  built  a  canal  or  dock  with  the  streets  adjoining, 
as  contemplated.    After  this,  both  the  corporate  authorities  and  D.  and 
M.  claimed  to  collect  wharfage  from  vessels  using  the  dock — and  upon 
cross  bills  filed,  it  was  held. 

1.  That  the  Act  of  1745,  ch.  9,  sec.  10,  which  declared  '^that  all  improve- 
ments of  what  kind  soever,  made  out  of  the  water,  shall,  as  an  encourage- 
ment to  such  improver  be  forever  deemed  his  inheritance,"  did  not 
apply  to  this  case — That  the  improvement  in  front  of  the  market-house 
lot  was  not  such  a  one  as  was  justified  by  the  Act  of  1745.  (a) 

(a)  Cited  in  Wilson  vs.  Inloes,  11  G.  &  J.  358;  Casey  vs.  Inloes^  1  Gill,  501; 
Hammond  vs.  Inloes,  4  Md.  167;  R.  R.  Co.  vs.  Cfiase,  43  Md.  86;  Oaritee  vs. 
BdlHmare^  53  Md.  433;  McMurray  vs.  Baltimore,  54  Md.  110;  Potomac  Co.  vs. 
Upper  Pot.  Co.,  109  U.  S.  684.  The  riparian  owner  can  only  make  improve- 
ments in  front  of  his  lot,  and  within  the  outlines  of  the  lot  extended  to  the 
15  5  Gt.  Se  J. 
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*  2.  That  the  entire  parcel  of  ground  from  Baltimore  street  to  the 
channel,  150  feet  in  width,  by  the  Act  of  1784,  ch.  62,  was  vested 
in  fee  in  the  town  commissioners  and  their  successors,  with  power  to 
reclaim  the  marsh  for  the  convenience  of -persons  frequenting  the  market- 
house. 

3.  That  it  was  not  the  design  of  the  commissioners  to  give  D.  and  M.  any 

right  of  property  in  the  proposed  improvement,  and  that  they  have  no 
right  to  wharfage. 

4.  That  the  improvements,  when  made  by  D.  and  M.  vested  in  the  town 

commissioners,  in  the  same  manner  as  they  would  have  done  if  made  by 
the  commissioners,  and  that  therefore,  the  corporation  of  the  City  of 
Baltimore  had  the  right  to  collect  wharfage  from  persons  using  the  dock 
in  question. 

5.  Over  wharfage  collected  at  private  wharves,  or  wharves  other  than  those 

owned  by  the  town  or  City  of  Baltimore,  or  made  at  the  ends  or  sides  of 
public  streets,  lanes  or  alleys,  the  town  or  city  officers  have  no  control. 
Its  imposition  and  collection  is  the  exclusive  privilege  of  the  wharf  own- 
ers. It  is  otherwise  with  wharfage  collected  at  wharves  owned  by  the 
town  or  city,  or  at  the  ends  or  sides  of  the  streets,  lanes  or  alleys — all 
these  are  called  public  wharves,  (b) 

Cross- Appeals  from  the  Court  of  Chancery.  The  amended  bill, 
which  was  filed  in  1831  by  the  appellant  in  the  first  case,  and 
Thomas  M'Elderry,  since  deceased,  and  which  by  agreement  was  re- 
Port  Wardens'  line.  R.  R,  Co.  vs.  Chase,  supra.  The  rights  of  riparian 
proprietors  to  accretions  and  to  make  improvements  into  the  water  are 
property,  of  which  they  cannot  be  deprived  without'  due  process  of  law. 
Oaritee  vs.  Baltimore^  supra.  Where  A.  enters  upon  the  lot  of  B.  fronting 
on  the  Patapsco  River,  and  constructs  a  dock  and  makes  other  ImprovementB 
by  filling  in  the  land  between  the  dock  and  the  Port  Wardens'  line,  without 
the  consent  of  B.,  such  improvements  belong  to  B.,  the  riparian  owner. 
Baltimore  vs.  St.  Agnes  Hospitals  48  Md.  419.  In  this  State  the  rights  of 
riparian  proprietors  are  more  extensive  under  the  provisions  of  Rev.  Code, 
Art.  16,  sees.  38-40,  than  they  were  at  common  law.  Oaritee  vs.  Baltimore, 
supra.  See  also  Rev.  Code,  Art.  45,  sec.  4;  Baltimore  City  Code,  Art.  22,  and, 
in  addition  to  the  cases  above  cited,  Harrison  vs.  Sterett,  4  H.  &  McH.  354: 
Browne  vs.  Kennedy,  5  H.  &  J.  156;  Qiraud  vs.  Hughes,  1  G.  &  J.  115:  R.  R. 
Co.  vs.  Stump,  8  G.  &  J.  479;  Baltimore  vs.  White,  2  Gill,  444;  Phipps  vs. 
State,  22  Md.  380;  Dcq/  vs.  Day,  22  Md.  530;  Patterson  vs.  Gelston,  23  Md.  432; 
Hazlehurst  vs.  Baltimore,  37  Md.  214:  Williams  vs.  Baker,  41  Md.  528;  Ooodsdl 
vs.  Lawson,  42  Md.  350;  Baltimore  vs.  Warren  Co.,  59  Md.  96;  WJiarf  Case, 
3  Bland,  361;  Baltimore  vs.  McKim,  Ibid,  453;  Chapman  vs.  Hoskins,  2  Md. 
Ch.  485. 

(b)  Cited  in  McMurray  vs.  Baltimore,  54  Md.  110.  The  city  has  a  right  to 
construct  wharves  at  the  end  of  public  streets  extending  to  the  water,  and 
to  charge  wharfage  for  the  use  thereof,  in  cases  where  the  use  of  such 
streets  has  been  acquired  by  dedication,  as  well  as  where  they  have  been 
regularly  opened  and  condemned  as  highways.  Ibid.  An  ordinance  of 
Baltimore,  whereby  vessels  laden  with  the  products  of  other  States,  are  re- 
quired to  pay  for  the  use  of  the  public  wharves  of  that  city,  fees  which  are 
not  exacted  from  vessels  landing  thereat  with  the  products  of  Maryland,  is 
in  conflict  with  the  Constitution  of  the  United  States.  Ouy  vs.  Baltimore, 
100  U.  S.  484. 
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ceived  as  an  original,  and  in  lieu  of  the  first  bill,  filed  in  September, 
1806,  stated,  that  before  the  10th  of  February,  1794,  a  parcel  of 
groand  situate  in  the  then  Town,  now  City  of  Baltimore,  and  oppo- 
site Harrison  street,  beginning  in  Baltimore  street  and  running 
thence,  &c.  of  the  width  of  160  feet  to  Water  street,  with  the  privi- 
lege of  extending  the  same  to  the  chaijnel,  was  vested  in  the  commis- 
sioners of  Baltimore  Town  and  their  successors,  with  power  to  hold 
the  same  for  the  benefit  of  the  said  town,  under  and  by  virtue  of  an 
Act  of  Assembly  of  this  State,  of  1784,  entitled  ^*  an  Act  for  estab- 
lishing new  markets,  and  building  market-houses  in  Baltimore  Town, 
and  for  the  regulation  of  the  said  markets."    That  on  or  before  the 
said  10th  of  February,  1794,  the  said  Dugan  was  seized  in  fee  of  the 
ground  now  occupied  by  Pratt  street,  on  the  west  side  of  market 
space,  and  adjoining  thereto,  and  running  from  the  north  side  of  the 
street  to  the  water — ^and  said  M'Elderry  was  seized  in  like  manner 
of  the  ground  on  the  east  side  of  the  aforesaid  market  space  and 
also  running*  from  the  north  side  of  the  said  street  to  the  water. 
And  that  the  said  commissioners  of  Baltimore  Town,  and  the   ^^^ 
said  Dugan  and  M'Elderry,  being  so  entitled  respectively,  to  the  said 
several  parcels  of  ground,  they  the  said  Dugan  and  M'Elderry,  on 
the  10th  of  February,  1794,  proposed  to  the  aforesaid  commissioners 
to  extend  the  market  space  at  their  own  expense,  in  the  water,  to 
the  channel,  upon  certain  terms  and  conditions,  which,  with  some 
modifications,  were  accepted  and  agreed  to  by  the  said  commissioners, 
as  will  appear  by  a  copy  of  the  agreement  herewith  exhibited.    That 
immediately  upon  making  this  agreement  they  proceeded  to  fill  up 
the  space,  and  to  make  the  canal,  wharves  and  streets  mentioned 
therein,  and  fully  completed  the  same  in  the  year  1795  and  1796,  and 
that  they  have  in  all  things  on  their  part  complied  with  said  agree- 
ment, at  great  personal  expense  to  them'  respectively.    That  when 
these  improvements  were  commenced,  the  usual  and  common  tide  at 
the  said  market  space,  flowed  up  to,  and  over  Water  street,  and  that 
they  filled  up  and  made  fast  land,  the  whole  spa«e  from  Water  street 
to  the  south  side  of  Pratt  street,  of  the  breadth  of  150  feet,  and  ex- 
tending into  the  water  for  the  distance  of  300  feet,  and  made  canals, 
with  wharves,  and  a  street  on  each  side,  by  means  whereof  an  un- 
wholesome marsh  has  been  converted  into  firm  ground,  and  become 
a  convenient  and  commercial  part  of  the  city.    That  by  virtue  of  the 
aforesaid  contract,  and  the  laws  of  this  State,  the  complainants  had 
a  right  to  demand  and  receive  wharfage  for  vessels  lying  at  the 
wharves  so  made  by  them,  and  that  such  right  will  continue,  until 
the  right  reserved  by  the  commissioners  in  the  contract,  to  fill  up  the 
said  canal,  and  the  whole  space  of  150  feet,  shall  be  exercised,  which 
has  not  yet  been  done,  either  by  them  or  their  successors,  or  by  the 
Mayor  and  City  Council  of  Baltimore.    That  from   the  time  said 
wharves  were  in  a  condition  to  be  used,  the  complainants  have  exer-  » 
cised  the  right  to  charge  wharfage,  and  continued  to  do  so,  during 
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tbe  existence  of  the  Board  of  Commissioners,  and  for  some  time 
^^"  •  after  their  powers  were  transferred  to  tbe  Mayor  and  City 
Council  of  Baltimore,  without  hindrance  or  molestation.  ThaJt  by 
the  Act  of  1796,  the  powers  and  authority  which  had  been  delegated 
to  the  commissioners,  were  all  transferred  to,  and  vested  in  the  Mayor 
and  City  Council  of  Baltimore,  who  sometime  thereafter  began  to 
suggest  doubts  of  the  title  of  complainants  to  the  aforesaid  wharf- 
ages, and  finally  prevented  them  altogether  from  receiving  the  same, 
and  took  them  into  their  own  possession.  Prayer,  for  an  account,  an 
injunction,  and  for  general  relief. 

Exhibit  A,  referred  to  in  the  bill,  is  as  follows : 
^'  To  the  Commissioners  of  Baltimore  Town, 

Gentlemen, — We  the  subscribers,  request  your  permission  for 
making  a  canal  and  wharf,  at  our  expense,  in  the  market  space, 
from  the  south  side  of  Pratt  street  to  the  channel,  or  wardens'  line. 
The  canal  to  be  80  feet  wide,  and  the  streets  on  each  side  the  same 
to  be  35  feet  wide.  The  said  canal,  wharf  and  streets  to  be  made 
public  for  the  use  of  the  inhabitants,  under  the  laws  and  regulations 
of  your  board,  and  the  whole  of  the  same  to  be  relinquished  up  to 
the  commissioners  whenever  the  same,  or  any  part  thereof,  may  be 
wanted  for  market-houses.  Cumbeblanb  DuCxAN. 

Baltimore,  10th  February,  1794."  Thomas  M'Eldebby. 

'^The  commissioners  of  Baltimore  Town  having  considered  the 
above  application,  have  no  objection  to  Thomas  McElderry  and  Cum- 
berland Dugan  filling  up  the  space  of  150  feet  wide,  on  a  line  with 
the  present  market  space  from  Water  street,  as  far  as  a  line 
drawn  from  the  south  side  of  Pratt  street  shall  intersect  or  cross  the 
said  space,  and  after  filling  up  the  said  space  the  commissioners  hare 
no  objection  to  their  making  a  canal  from  the  same  line  of  intersec- 
tion to  the  channel,  of  60  feet  wide  with  wharves,  and  a  street  on 
each  side  of  said  canal  of  45  feet  wide,  but  with  this  express  declara- 
tion, that  the  privilege  of  filling  up  said  canal,  and  of  tbe  whole  space 
QA1  ^^  ^^^  ^^^^  wide,  be  fully  ♦  reserved  to  the  said  Commissioners 
••^*  and  their  successors,  for  the  use  of  said  town,  as  granted  by 
the  Act  of  Assembly  of  November  Session,  1784,  ch.  62,  entitled  an 
Act  for  establishing  new  markets,  &c.,  and  also  on  this  express  con- 
dition, that  the  said  canal,  wharves  and  streets,  on  each  side  of  the 
said  canal,  be  a  common  highway,  and  free  for  the  public  use,  and 
subject  to  such  regulations  as  the  commissioners  and  their  successors 
shall,  from  time  to  time,  establish ;  and  on  this  further  express  con- 
dition, that  the  said  Dugan  and  M'Elderry  extend  Pratt  street 
through  their  two  lots  of  ground  on  each  side  of  market  space,  and 
leave  Pratt  street  of  the  width  of  60  feet  through  their  said  lots  for- 
ever, as  a  street  for  the  public  use." 

The  answer  of  the  Mayor  and  City  Council  of  Baltimore  admits 
the  preceding  to  be  a  true  copy  of  the  application  to,  and  agreement 
between,  the  complainants  and  the  commissioners   of  Baltimore 
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TowD,  and  insists  that  under  the  same,  and  in  virtae  of  the  laws  of 
this  State,  they  are  entitled  to  receive  the  wharfages  which  have  and 
may  be  received  for  the  use  of  the  wharves,  at  the  head  and  sides  of 
the  canals,  made  as  aforesaid  by  the  complainants,  they,  the  defend- 
ants being  the  sole  owners  of  said  wharves,  and  of  the  ground 
whereon  they  are  erected.  That  by  an  ordinance  passed  in  1801,  it 
was  enacted,  that  all  moneys  arising  to  the  city  from  wharfages  be 
specially  appropriated  to  the  improvement  and  cleaning  out  of  the 
particular  wharves  and  docks,  from  which  the  same  was  collected, 
that  the  said  ordinance  has  been  duly  carried  into  effect,  and  con- 
tinued in  force  when  the  present  bill  was  filed.  That  the  Mayor,  in 
virtue  of  said  ordinance,  appointed  the  complainants  commissioners 
to  execute  the  same  in  reference  to  the  wharves  mentioned  in  their 
hill,  and  that  they  accepted  the  appointment,  and  continued  to  exe- 
cute the  powers  thereby  conferred  on  them  until  the  time  of  its  ex- 
hibition. That  the  defendantiS  now  have  a  right  to  all  the  ground 
on  the  south  side  of  Baltimore  street,  and  running  south  parallel  to 
Gay  street,  ♦  for  the  width  of  150  feet  to  Water  street,  with  q^o 
the  right  to  extend  the  same  to  the  channel  of  the  basin  of  ^^^^ 
Baltimore,  and  that  the  commissioners  erected  a  market-house  on 
the  said  piece  of  ground  for  the  use  and  benefit  of  the  inhabitants, 
which  is  now  standing. 

The  bill  of  the  Mayor  and  City  Council  of  Baltimore  against  Cum- 
berland Dugan,  which  was  filed  on  the  1st  of  March,  1830,  after 
alleging  the  facts  contained  in  the  aforegoing  bill  and  answer,  and 
asserting  the  right  to  be  in  the  complainants  in  this  case,  proceeds 
to  state,  that  Dugan  had  received  a  considerable  amount  of  wharf- 
ages, of  which  it  prays  an  account,  that  a  receiver  may  be  appointed 
to  receive  and  hold  those  thereafter  to  accrue,  pending  the  contro- 
versy, and  for  an  injunction,  all  of  which  was  granted  by  the  Chan- 
cellor. 

Dugan  answered  this  bill,  afiirming  the  right  to  be  in  him. 

The  two  cases  were  set  down  for  final  hearing  together,  and  argued 
at  the  same  time  before  the  Chancellor. 

Bland,  C,  on  the  13th  June,  1831.  These  cases  standing  ready 
for  hearing,  and  the  solicitors  of  the  parties  having  been  heard,  they 
were  by  consent  permitted  to  stand  over,  with  leave  to  amend  the 
pleadings,  and  the  amendment  having  been  made,  they  were  sub- 
mitted on  the  4th  inst.  and  the  proceedings  read  and  considered. 
Upon  the  whole,  I  am  of  opinion  that  the  wharves  in  the  proceedings 
mentioned,  are  public  wharves,  no  more  liable  to  wharfage  than  any 
one  of  the  streets  of  the  city  are  liable  to  toll.  That  these  wharves, 
like  the  streets,  are  to  be  regulated  and  kept  in  repair  at  the  expense 
of  the  city  alone,  and  that  for  the  purpose  of  protecting  the  rights 
and  Interests  of  the  public,  each  of  these  parties  must  be  prohibited 
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from  collecting  wharfage  or  toll  of  any  description  for  the  ose  of 
these  wharves. 

The  Chancellor  thereupon  ordered  the  cases  to  be  consolidated, 
and  prohibited  and  enjoined  both  parties  from  •  receiving  any 
ooo   wharfage  or  toll  for  the  use  of  the  wharves  in  question. 

From  this  decree  Dngan  and  the  City  prayed  an  appeal  to  this 
Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Aboheb  and 

DOBSEY,  JJ. 

Gilly  for  Dugan,  contended.  1.  That  he  is  to  be  considered  as  an 
improver,  under  the  Act  of  1745,  ch.  9,  sec.  10,  and  entitled  to  an 
estate  in  fee  in  the  wharf  in  question,  of  a  qualified  character;  and 
though  made  without  authority,  it  was  not  the  design  of  the  Legis- 
lature that  the  port  wardens  should  destroy  such  improvements  with- 
out a  previous  judicial  investigation,  nor  could  they  exercise  such  a 
power,  under  the  Act  of  1783,  ch.  24,  sec.  9,  consistently  with  the 
18th  section  of  the  Bill  of  Bights.  The  mode  of  proceeding  to  pro- 
cure a  demolition  of  the  improvement,  is  designated  by  the  statute, 
and  must  be  pursued.  Cox^s  Dig.  639,  646;  2  Cranch,  358,  386;  3 
Cranchy  338. 

2.  That  the  qualification  annexed  to  the  estate  in  Dugan,  is  the 
right  of  the  corporation  of  Baltimore  to  extend  the  marsh  market 
and  market-house  to  the  channel.  That  is  the  only  right  which  the 
corporation  is  at  liberty  to  exercise.  It  can  take  the  property  and 
interrupt  the  right  of  Dugan  for  that,  but  for  no  other  x)urpose. 
1784,  ch.  62.  This  right  in  the  city  is  a  mere  incorporeal  heredita- 
ment, and  not  a  legal  right  to  the  soil,  until  it  is  taken  and  used  for 
the  purposes  of  the  legislative  grant.  Canal  vs.  Rail  Road  Co,  4  6. 
dt  J,  1.  It  is  a  right  which  the  commissioners  had  no  power  either 
to  transfer  or  trammel  by  contract  or  agreement,  and  consequently 
the  arrangement  between  them  and  Dugan  and  McElderry  in  1794, 
is  a  mere  nullity  and  void. 

3.  That  until  the  corporation  does  require  the  property  in  question 
for  a  market,  Dugan  has  a  right  to  wharfage  as  a  compensation  for 
^  his  improvement,  as  far  as  the  public  •  think  proper  to  use 
•*^^    the  wharf,  and  this  under  the  Act  of  1745,  ch.  9,  sec.  10. 

4.  That  if  upon  the  construction  of  the  agreement  between  Dngan 
and  the  commissioners,  Dugan  had  no  right  to  wharfage,  neither 
has  the  corporation  of  Baltimore. 

5.  By  the  Act  of  1784,  ch.  62,  sec.  1,  certain  persons  were  author- 
ized to  build  and  erect  a  market-house  on  a  parcel  of  ground,  begin- 
ning on  Baltimore  street,  and  running  south  of  the  width  of  150  feet 
to  Water  street,  with  the  privilege  of  extending  the  same  to  the 
channel.  The  market-house  when  erected — the  ground  whereon  the 
same  shall  be  built,  and  the  privilege  aforesaid  is  vested  in  the  town 
commissioners.    What  is  the  true  construction  of  this  Actf    What 
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estate  does  it  give  the  commissioners  f  The  Legislature  designed 
the  market-house  presently  intended  to  be  built  should  stop  at  Water 
street.  The  house  thereafter  to  be  erected  might  extend  to  the 
channel — hence,  it  vested  a  present  estate  in  the  house  and  the 
ground  whereon  the  same  shall  be  built,  in  the  commissioners.  It 
gave  them  no  more  estate.  Then  the  privilege  is  introduced.  That 
gives  a  right  in  future,  when  the  privilege  should  come  to  be  exer- 
cised. Its  nature  would  carry  the  right  to  reclaim  the  marsh,  and 
make  fast  land  to  the  channel.  The  exercise  of  the  privilege  must 
carry  the  fee.  But  still,  this  is  but  a  privilege,  and  no  immedfate 
estate  in  the  soil.  In  the  meantime  it  was  subject  to  the  Act  of 
1745.  It  was  not  intended  that  this  noxious  marsh  should  not  be 
reclaimed  by  the  adjacent  proprietors,  as  in  other  cases,  reserving 
the  public  right  whenever  the  trade,  extent  of  population,  or  judg- 
ment of  the  town  authorities  should  make  it  necessary  to  extend  the 
market-house.  That  time  has  not  arrived ;  and  hence,  the  improvers, 
who  have  conferred  a  great  benefit  upon  the  public  at  large,  out  of 
their  private  fortunes,  ought  to  have  the  incidental  advantage  of 
wharfage.  The  Court  can  only  regard  the  privilege  created  by  the 
Act  of  1784,  as  a  limitation  upon  the,  right  which  the  improvers, 
as  water  lot  proprietors  have  under  the  Act  of  1745.  Their 
estate  to  continue  valid  until  the  privilege  comes  to  be  exercised ; 
and  this  view  does  justice  to  all.  If  these  views  are  erroneous, 
then  there  is  no  equity,  looking  to  the  letter  and  spirit  of  the 
permission  of  1794,  in  giving  the  City  of  Baltimore  wharfage,  while 
it  is  refused  to  the  proprietors.  The  word  "  free  "  in  the  permission, 
means  free  to  all,  and  free  for  all  purposes.  Common  highways  are 
not  burthened  with  tolls,  except  where  the  law  enacting  them  ex- 
pressly so  declares,  which  is  not  the  case  here. 
Bell  and  Johnson^  for  the  Mayor  and  City  Council  of  Baltimore. 

•  DOBSEY,  J.,  delivered  the  opinion  of  the  Court.  The  ap-  Q^,y 
peal  of  Dugan  and  M'Elderry  against  the  Mayor  and  City  •^'^  ■ 
Council  of  Baltimore,  will  first  be  considered.  The  right  of  the  ap- 
pellants to  collect  the  wharfage  in  question,  has  in  the  argument,  been 
asserted  to  arise  under  the  Act  of  Assembly  of  1745,  ch.  9,  sec.  10  j 
which,  in  reference  to  the  Town,  now  City  of  Baltimore,  declares 
"that  all  improvements  of  what  kind  soever,  either  wharves,  houses, 
or  other  buildings,  that  have,  or  shall  be  made  out  of  the  water,  or 
where  it  usually  flows,  shall,  as  an  encouragement  to  such  improvers, 
be  forever  deemed  the  right,  title,  and  inheritance  of  such  improvers, 
their  heirs  and  assigns  forever."  But  this  Act  of  Assembly  gives  no 
support  to  the  claims,  in  aid  of  which  it  has  been  invoked.  The  im- 
provement made  by  Dugan  and  M'Elderry,  in  front  of  the  market- 
house  lot,  is  not  such  an  improvement  as  is  justified  by  that  Act  of 
Assembly.    So  to  construe  it,  would  be  to  give  it  a  literal,  not  a 
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sound  or  rational  interpretation.  The  •  improvements  author- 
^^^  ized  and  encouraged  were  those  made  by  iniprovers  in  front 
of  their  own  lots,  not  of  their  neighbors.  The  Legislature  never  de- 
signed such  invasion  of  the  rights  of  private  property;  nor  indeed 
had  they  the  power  to  legalize  it,  if  such  had  been  their  intention. 
But  if  this  Act  of  Assembly  could  have  sustained  the  appellant,  he 
has  waived  all  claim  to  relief  under  it,  by  withdrawing  his  first  bill 
of  complaint,  and  filing  his  third  as  a  substitute  therefor.  His  title 
to  wharfage,  if  it  existed  at  all,  is  derived  from  the  permission  for 
his*  improvement,  granted  in  1794,  by  the  commissioners  of  Baltimore 
Town.  This  permission,  or  contract,  if  it  may  be  so  called,  is,  it  has 
been  insisted,  on  the  part  of  the  appellants,  a  nullity,  and  discharged 
of  all  obligation  as  respects  Dugan ;  because  the  town  commissioners 
having,  under  the  Act  of  1784,  ch.  62,  no  power  to  extend  their 
grounds  but  in  the  extension  of  the  market-house,  could  confer  no 
such  authority  as  that  which  had  been  exerted  by  Dugan  and  M'El- 
derry.  This  assertion  is  in  direct  contradiction  to  the  positive  alle- 
gations contained  in  their  bills.  To  ascertain  its  correctness,  how- 
ever, it  becomes  necessary  to  examine  into  the  nature  and  extent  of 
the  interest  of  the  town  commissioners  in  the  market-house  property 
and  the  ^^  privilege  "of  extension  therewith  conferred.  If,  as  is  al- 
leged, this  '^  privilege "  was  nothing  more  than  the  extending  the 
market-house  to  the  channel  of  the  basin,  it  is  evident  that  Dugan 
and  M'Elderry  derived  from  the  commissioners  no  such  authority  as 
that  which  has  been  exercised  under  the  permission. 

The  solution  of  this  inquiry  depends  entirely  on  the  true  construc- 
tion of  the  second  section  of  the  Act  of  1784;  which  enacts  that 
Samuel  Smith  and  others,  '^  shall  have  full  power  and.  authority  by 
this  Act,  to  build  and  erect  a  market-house  on  a  parcel  of  ground, 
situate  in  the  said  town,  opposite  Harrison  street,  beginning  on  Bal- 
timore street,  and  running  thence  south,  parallel  with  Gay  street,  of 
the  width  of  one  hundred  and  fifty  feet,  to  Water  street,  with  the 
^^^  privilege  of  extending  the  same  to  the  channel;  and  •that 
^^^  the  said  market-house,  when  erected,  and  the  ground  whereon 
the  same  shall  be  built,  with  the  privilege  aforesaid,  shall  be,  and  is 
hereby  declared  to  be  vested  in  the  said  commissioners  of  Baltimore 
Town  and  their  successors  forever,  from  and  immediately  after  the 
said  market-house  shall  be  built  and  erected ;  to  hold,  possess,  and 
enjoy  the  same  market-house,  ground  and  privilege  aforesaid,  to  and 
for  the  use  and  benefit  of  the  said  town,  in  as  full  and  ample  manner 
as  if  the  said  commissioners  had  been  legally  constituted  a  body 
politic  and  corporate,  indeed  and  in  name;  provided  always,  that 
the  said  Samuel  Smith  and  others,  shall  erect  and  build  the  said- 
market-house  in  a  good  substantial  workmanlike  manner,  according 
to  such  plan  and  dimensions  as  the  commissioners  of  Baltimore  Town 
shall  approve,  on  or  before  the  first  day  of  March,  in  the  year  one 
thousand  seven  hundred  and  eighty -seven."    What  vested  in  the 
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commissioners  of  Baltimore  Town^  under  this  legislative  provision,  is 
the  question  to  be  determined  ? 

That  the  market-house,  when  built,  passed  to  them  is  undeniable ; 
but  what  quantity  of  ground  was  transferred  with  it,  is  a  matter  not 
so  self-evident.  To  give  to  this  enactment  a  superficial  examination, 
a  literal  interpretation,  and  it  might  be  said,  that  no  more  ground 
passed  to  the  commissioners  than  that  which  the  market-house  built, 
actually  occupied.  But  when  we  advert  to  the  size  of  the  ground,  the 
privilege  conferred  a^  to  its  extension,  the  nature  of  a  market-house, 
its  probable  dimensions,  the  facilities  necessary  to  it^  beneficial  en- 
joyment, and  the  benevolent  designs  of  the  Legislature  manifested 
in  relation  thereto;  it  is  impossible  to  doubt  that  they  intended  to 
vest  in  the  commissioners  the  entire  ground  described.  Give  to  their 
act  a  difierent  exposition,  and  the  market-house  is  stripped  of  its  most 
valuable,  nay,  inseparable  appendages ;  it  no  longer  exists  as  of  pub- 
lic utility.  Houses  might  be  built  in  immediate  contact  with  its 
sides ;  and  wagons,  carts,  and  such  other  vehicles  as  usually  attend  a 
public  market,  are  wholly  excluded,  •  there  being  no  place  ap-  q.^^ 
propriated  for  their  reception.  Whoever  saw,  or  heard  of  a  ••  ■  ^ 
market- house  without  public  avenues,  or  highways  on  its  sides,  for  the 
accommodation  of  the  public  ?  That  it  was  intended  for  the  market- 
house  to  cover  the  entire  ground  by  being  erected  of  one  hundred  and 
fifty  feet  in  width,  is  an  idea  too  absurd  to  be  indulged  for  a  moment; 
indeed,  it  is  distinctly  repudiated  by  the  conclusion  of  the  aforegoing 
section  of  the  law,  which  provides,  that  the  market-house  shall  be 
built  of  such  plan  and  dimensions  as  the  commissioners  shall  ap- 
prove. If  the  Legislature  meant  to  convey  nothing  more  than  the 
ground  actually  covered  by  the  market-house,  what  motive  could 
have  prompted  them  to  transfer  the  privilege,  not  only  of  extending 
to  the  channel  the  lot  occupied  by  the  market-house,  but  also  the 
water  front  of  the  16ts  on  the  east  and  west  sides  of  it  1  Our  con- 
struction of  this  clause  of  the  Act  of  Assembly,  in  relation  to  the 
limits  of  the  ground  which  was  granted,  is  not  only  consistent  with 
the  spirit  and  objects  of  the  law,  but  is  in  accordance  with  its  terms 
and  expressions.  It  describes  the  ground  suitable  for  the  purpose, 
authorizes  the  erection  of  the  market-house  thereon,  and  then  grants 
the  market-house,  with  the  ground  on  which  it  is  built.  On  what 
ground  was  it  built  f  On  that  ground  which  was  described  and  ap- 
propriated for  that  purpose.  The  entire  parcel  of  ground  clearly 
passed  to  the  town  commissioners. 

It  was  contended  in  the  argument  that  in  the  grant  of  the  '*  privi- 
lege of  extending  the  same  to  the  channel,"  the  relative  term  ^^  same," 
there  used,  referred  to  the  market-house,  aud  not  to  the  ground 
whereon  it  was  to  be  erected.  If  such  was  the  design  of  the  General 
Assembly,  it  is  difficult  to  conceive  by  what  motives  they  were  ac- 
tuated. What  ?  extend  a  market-house  fourteen  hundred  feet  through 
the  marsh,  and  into  the  water,  to  the  very  channel  of  the  basin,  and 
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leave  in  contact  with  each  side  of  it,  such  a  marsh  and  depth  of 
water  as  woald  preclude  all  possibility  of  approaching  it,  bat  throagh 
its  northern  extremity.  It  has  been  common  to  grant  the  privilege 
Qty  1  ^^  extending  lots  of  ground  into  *  the  basin ;  but  it  is  perhaps 
•*  ■  *  the  first  time  that  it  was  ever  alleged,  that  an  authority  was 
granted  to  extend  houses  into  navigable  water.  There  is,  however, 
nothing  to  warrant  this  construction.  According  to  the  obvious  mean- 
ing and  grammatical  interpretation  of  the  sentence,  the  relative, 
^^same,"  agrees  with  its  more  immediate  antecedent  ^<  ground ;''  and  the 
ground  referred  to,  is  the  market-house  lot  of  one  hundred  and  fifty 
feet  wide.  That  the  "  privilege "  thus  conferred,  with  the  ground 
which  might  be  reclaimed  under  it,  were  vested  in  the  town  com- 
missioners in  fee  simple,  there  is  no  room  for  the  suggestion  of  a 
doubt.  But  it  is  insisted  on  in  the  bills  of  complaint,  and  in  the  ar- 
gument at  bar,  that  its  use  and  enjoyment  by  the  city,  is  exclusively 
limited  to  the  erection  of  a  market-house  thereon.  If  such  was  the 
intention  of  the  Legislature,  it  is  impossible  to  collect  it  from  their 
Act.  They  have  used  no  words  of  limitation,  or  restriction,  as  to  the 
purposes  to  which  this  extension  of  ground  was  to  be  appropriated, 
nor  can  any  be  inferred  from  the  nature  of  the  grant,  its  subject- 
matter,  nor  any  of  the  circumstances  attending  it.  On  the  contrary, 
they  declared  that  this  ^'  privilege,"  shall  vest  in  the  commissioners 
of  Baltimore  Town  and  their  successors  forever,  <*  to,  and  for  the  use 
and  benefit  of  the  said  town."  Thus  leaving  the  mode  of  its  enjoy- 
ment, the  purposes  to  which  it  was  to  be  applied,  to  the  sound  dis- 
cretion of  those,  who  were  created  the  trustees,  or  guardians  of  the 
interests  of  the  town.  These  commissioners  acting  in  its  behalf,  and 
for  its  benefit,  might  have  improved  this  "  privilege  "  themselves,  by 
filling  up  from  time  to  time,  or  at  any  time,  this  immense  space,  or 
any  part  of  it ;  or  employed,  or  permitted,  upon  such  terms  and  con- 
ditions as  to  them  seemed  reasonable  and  just,  other  persons  to  do 
so.  Under  this  power,  and  in  virtue  of  their  permission,  the  im- 
provement of  Dugan  and  McElderry  has  been  effected.  Their  rights 
then,  over  the  wharves  and  ground,  extended  in  front  of  the  market- 
house  lot,  depend  altogether  upon  the  construction  that  may  be  given 
Q«yo  ^  *^®  permission  they  •received  from,  or  in  other  words,  the 
•*■  "^  contract  they  made  with  the  town  commissioners.  Upon  this 
subject,  as  far  as  Dugan  and  McElderry's  claim  to  wharfage  is  con- 
cerned, we  think  the  permission  or  contract  under  which  they  acted 
too  explicit,  and  unambiguous,  to  permit  us  to  entertain  even  a  mo- 
mentary doubt.  In  the  wharves  and  canal  to  be  constructed,  the 
town  commissioners  neither  gave,  nor  intended  to  give  to  Dugan 
and  McElderry  any  right  of  domain,  or  of  property.  Their  attempt 
to  charge  wharfage  therefore,  has  no  colorable  pretext  to  support  ity 
and  is  a  violation  of  the  spirit  and  meaning  of  that  condition  im- 
posed by  the  town  commissioners,  which  declares,  ^Hhat  the  said 
canal,  wharves,  and  streets  on  each  side  of  said  canal,  be  a  common 
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highway,  and  free  for  the  public  use."  A  distinct  annuuciation  to 
Dagan  and  McElderry,  that  they  had  no  right  therein,  but  in  com- 
mon with  the  rest  of  the  community.  Great  stress  appears  to  be 
placed  on  the  fact,  that  the  canal  and  wharves  were  made  by  Dugan 
and  McElderry  at  an  immense  expenditure  of  money,  and  that  the 
health  and  commerce  of  the  city,  have  been  greatly  promoted  by  their 
<^  improvement,"  and  we  are  left  to  infer,  that  all  this  has  been  done 
with  the  most  patriotic  public  spirit,  and  disinterested  motives ;  with 
a  single  eye  to  the  public  benefit ; — that  this  efibrt  by  the  corporate 
authorities  of  the  City  of  Baltimore  to  deprive  them  of  this  wharfage, 
their  only  return  for  this  enormous  expense  of  money  and  labor,  is  an 
act  of  ingratitude,  persecution,  oppression,  and  injustice,  which 
should  excite  the  indignation  and  sympathies  of  this  Court. 

Are  these  grievances  complained  of,  well  founded  f  Were  these 
the  considerations  that  induced  the  complainants  to  engage  in  their 
laborious  and  expensive  undertaking  f  Is  this  wharfage  the  only 
remuneration  they  receive  for  their  inordinate  sacrifices  f  A  slight 
comparison  of  their  condition  before,  and  after  the  completion  of 
their  improvement,  will  rectify  any  misapprehension  on  this  subject, 
that  might  otherwise  arise. 

*  In  1794,  Dugan  and  McElderry  were  the  owners  of  two 
lots  fronting  on  the  water,  and  adjoining  the  market-house, 
the  one  being  on  the  west  side  of  it,  the  other  on  the  east.  Whether 
the  front  of  each  of  those  lots  was  30,  40,  50,  or  100  feet  on  Water 
street  is  not  shown  by  the  record.  Suppose  Dugan  and  McElderry 
had  extended  their  lots  into  the  basin  to  the  channel,  or  port  war- 
den's line,  without  any  additional  extension  under  the  town  commis- 
sioners' privilege ;  how  many  feet  of  water  front,  or  wharf  property 
would  they  have  been  entitled  tof  As  many  feet,  and  no  more,  as 
their  lots  fronted  on  Water  street.  What  length  of  wharf  would 
they  have  been  compelled  to  make  to  attain  that  object  f  Precisely 
the  same  length  of  wharf,  except  eight  feet  on  Pratt  street,  which 
they  have  now  made ;  the  wharves  on  the  sides  of  their  lots,  binding 
on  the  market-house  lot  ^^ privilege"  being  indispensable  to  prevent 
the  earth,  with  which  their  lots  was  filled,  from  washing  away  and 
filling  up,  and  destroying  [the  navigation  of  the  basin.  Their  net 
gain  of  water  front,  or  wharf  lots  under  the  permission  of  the  town 
commissioners  is  two  thousand  feet,  perhaps  ten  times  as  much  nav- 
igable front  on  the  water,  as  they  could  legally  have  acquired,  by 
availing  themselves  only  of  their  own  water  rights.  By  this  ofiera- 
tion  they  have  rendered  their  property,  in  all  probability,  at  least 
four  or  five  times  as  valuable  as  it  would  otherwise  have  been.  And 
what  compensation  do  the  Mayor  and  City  Council  of  Baltimore, 
(who  under  its  charter  are  clothed  with  all  the  ix)wers  of  the  town 
commissioners,)  receive  as  territorial  proprietors  of  their  "  privilege  ;'^ 
for  its  enjoyment  by  Dugan  and  McElderry  f  According  to  the  pre- 
tensions of  the  latter,  not  one  farthing.    And  furthermore,  agreeably 
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to  that  part  of  the  Chancellor's  decree,  relative  to  the  repairing  of 
these  wharves,  (which  is  anquestionably  correct,)  the  corporation  are 
bound  to  bear  the  whole  burden  of  repairs.  This  to  be  sure,  would 
be  a  left-handed,  unilateral  bargain  with  which  it  would  be  difficult 
to  find  a  parallel.    Seeing  no  equity  in  the  claims  of  the  complain- 

^  ants,  •Dugan  and  McElderry,  their  several  bills  of  complaint 
against  the  Mayor  and  City  Council  of  Baltimore  ought  to  be 
dismissed  with  costs,  as  concerns  Dugan  and  McElderry,  both  in  this 
Court  and  in  the  Court  of  Chancery ;  but  without  costs  so  far  as  the 
widow  and  heirs  of  McElderry  are  concerned ;  and  the  injunction  is- 
sued in  those  cases  is  dissolved. 

Having  disposed  of  the  cases  of  Dugan  and  McElderry  against  the 
Mayor  and  City  Council  of  Baltimore ;  our  next  duty  is  to  examine, 
upon  the  bill  filed  by  the  latter  against  Cumberland  Dugan,  what 
right  the  corporation  of  Baltimore  have  to  collect  the  wharfage  to 
which,  by  their  bill,  they  have  made  claim.  To  make  this  examina- 
tion, we  must  settle  the  true  construction  of  the  permission,  by  which 
the  commissioners  of  Baltimore  Town  authorized  the  "  improvement" 
made  by  Dugan  and  McElderry;  according  to  which  we  think,  that 
no  right  of  property  or  domain  passed  to  them,  in  the  canal,  wharves, 
and  streets  constructed  under  the  commissioners' "privilege."  But 
that  the  same,  vested  in  the  said  commissioners,  in  the  same  manner, 
that  they  would  have  done,  had  the  "improvement  "  been  made  by 
themselves;  except  so  far,  as  their  powers  were  abridged,  by  that 
•condition  attached  to  their  permission,  by  which  it  was  declared  that 
"the  said  canal,  wharves  and  streets  on  each  side  of  the  said  canal, 
be  a  common  highway,  and  free  for  the  public  use,  and  subject  to 
such  regulations  as  the  commissioners  and  their  successors  shall  from 
time  to  time  establish."  If  to  ascertain  the  meaning  of  this  stipula- 
tion, we  could  look  to  the  acts  of  the  parties  from  the  time  when  their 
stipulation  could  have  been  brought  into  operation,  until  the  present 
moment,  it  is  most  manifest,  that  neither  party  supposed  the  right 
of  wharfage  was  extinguished.  Both  parties  admitted  the  existence 
of  the  right ;  the  only  controversy  was,  by  whom  it  should  be  exer- 
cised. Over  the  wharfage  collected  at  private  wharves,  or  wharves 
other  than  those  owned  by  the  Town  or  City  of  Baltimore,  or  made 
^^  at  the  ends  or  sides  of  public  streets,  •  lanes  and  alleys,  the 
^' ^  town  or  cit3'  officers  have  no  power  or  control.  Its  imposition 
and  collection,  is  the  exclusive  privilege  of  the  wharf  owners;  with 
it,  the  officers  of  the  town  or  city  have  no  concern.  It  is  otherwise 
with  wharfage  collected  at  wharves  owned  by  the  town  or  city,  or  at 
the  ends  or  sides  of  the  streets,  lanes  or  alleys :  all  these  are  called 
public  wharves;  are  common  highways,  free  for  the  use  of  the  pub- 
lic; but  at  which  tolls  were  collected  by  the  town,  now  city  officers. 

In  declaring  the  wharves  on  market  space,  common  highways,  and 
free  for  the  public  use,  the  commissioners  never  designed  to  surren- 
der their  proprietary  right ;  fuither  than  that  the  wharves  should  not 
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be  held  as  private  wharves,  under  the  absolute  dominion  of  their 
owners;  to  which  no  vessel  can  approach,  or  make  fast  without  the 
consent  of  the  proprietors :  but  that  they  should  be  ^^  free,"  that  is, 
(according  to  its  obvious  as  well  as  literal  sense,)  open  for  the  public 
use.  They  meant  nothing  more,  than  that  the  use  of  those  wharvea 
should  be  the  common  privilege  of  all;  but  never  intended  to  relin- 
quish the  natural,  inherent  right,  incident  to  their  title  of  collecting 
a  reasonable  and  customary  wharfage.  They  do  not  agree  that  it 
shall  be  a  highway  for  the  use  of  the  public,  free  of  wharfage,  or  ex- 
pense; but  simply,  that  it  should  be  a  common  highway,  ^^free,"  or 
(to  use  another  word  of  the  same  import,)  open  for  the  public  use ; 
leaving  to  the  proprietors  of  the  soil,  their  natural,  inherent  right  of 
collecting  a  wharfage.  All  our  turnpike  roads  are  common  highways, 
and  free  for  the  public  use,  but  not  free  from  the  collection  of  tolls. 
A  wharf  may  be  free  from  wharfage,  and  yet  not  a  highway,  or  free 
for  the  public  use  ;  or  it  may  be  a  highway,  and  free  for  the  public 
use,  and  yet  not  free  from  wharfage. 

From  the  nature  of  the  permission,  and  circumstances  attending 
it,  granted  to  Dugan  and  McElderry  by  the  town  commissioners, 
ought  we  to  infer  a  surrender  of  their  rights  of  domain,  beyond  the 
terms  of  their  stipulations?  Dugan  and  McElderry  acquired,  what 
was  clearly  the  object  of  •  their  application,  an  immense  ad-  ^^^ 
ditional  water  front,  and  highways,  or  streets  in  front  of  their  «*  ■  " 
nnmerous  warehouses,  which  they  had  in  contemplation;  and  which 
they  have  told  us,  they  subsequently  built.  It  was  no  part  of  their 
application,  that  ^Hhe  canal,  wharf,  and  streets  when  made  should 
be  free  for  the  public  use."  The  only  requisition,  in  their  application 
was,  that  they  should  ^^be  made  public  for  the  use  of  the  inhabitants, 
under  the  laws  and  regulations  of  the  town  commissioners."  Is  it 
then  rational  to  presume,  that  when  it  was  liot  even  asked  for,  these 
commissioners  by  using  the  word  "  free  "  where  they  have  used  it^ 
designed  to  relinquish  an  inherent,  and  unquestionable  right,  of  great 
value  to  the  town,  and  their  only  direct  advantage,  or  income  result- 
ing from  the  ^'  improvement,"  whilst  at  the  same  time,  they  imposed 
upon  Baltimore  the  new  burden  of  keeping  these  wharves  and  streets 
in  repair,  and  of  furnishing  at  its  own  expense,  officers  to  enforce 
such  regulations  as  the  said  canal,  wharf,  and  streets  might  render 
it  necessary  for  them  to  establish  ?  Strip  them  of  this  claim  to 
wharfage,  the  essence  of  their  right  of  domain,  and  there  is  no  more 
reason,  or  justice  in  holding  them  bound  to  repair  these  wharves, 
and  incur  the  expense  of  these  regulations;  than  there  would  be  in 
requiring  them  to  repair  and  regulate  every  private  wharf  in  the 

city. 

Was  this  asserted  exemption  from  wharfage,  deemed  essential  or 
appurtenant  to  the  warehouses ;  the  erection  of  which  was  the  great 
object  of  the  improvement?  The  acts  of  Dugan  demonstrate  the 
contrary.    He  always  denied  its  enjoyment  to  the  occupants  of  the 
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warehouses,  and  exercised  himself  the  right  of  collection,  as  separate 
from,  and  independent  of  such  occupation. 

Can  any  thing  be  more  reasonable  and  just,  than  this  claim  to 
wharfage!  The  City  of  Baltimore  as  proprietor  is  bound  to  cleanse 
the  canal,  and  to  regulate  and  repair  those  wharves  and  streets. 
The  natural  fund  to  defray  the  necessary  expenditure  of  which,  is 
what!  The  wharfage;  an  income  derived  from  those  who  enjoy  the 
oiy •%  benefit  of  this  •  expenditure.  We  cannot  then  by  a  technical 
•*  ■  •  strained  construction  of  the  word  "free,"  which  those  who  used 
it  could  not  have  intended  it  to  bear,  invert  the  natural  order  and 
fitness  of  things,  and  deprive  the  City  of  Baltimore  as  a  freeholder, 
of  its  inherent  rights  of  emolument,  and  at  the  same  time  impose  on 
it  all  the  correlative  burdens. 

In  doing  so  we  think  the  Chancellor  erred,  and  therefore  reverse 
his  decree,  with  costs  to  the  appellants  in  this  Court,  and  in  the 
Court  of  Chancery.  The  injunction  issued  against  Cumberland 
Dugan  should  have  been  made  perpetual,  and  a  decree  to  accoant, 
passed  in  the  usual  form;  for  which  purpose,  and  that  the  Chancel- 
lor may  pass  such  orders  and  decrees  in  the  case,  as  are  requisite  to 
give  full  and  final  relief  to  the  complainants,  according  to  their 
equities,  this  cause  is  remanded  to  the  Chancery  Court. 

Decree  reversed^  and  case  remanded  to  the 
Court  of  Chancery  for  further  proceedings. 


HiOKLBY,  Trustee  of  Thomas  Clagett  vs.  The  President  and 

DiBEOTOBS    OF  THE  FABMBES   AND   MERCHANTS  BANK  OF 

Baltimore  et  al. — June,  1833. 

By  the  common  law,  and  apart  from  the  provisions  of  the  insolvent  laws  of 
this  State,  a  debtor  may  secure  one  creditor  to  the  exclusion  of  others, 
either  by  payment,  or  a  bona  fide  transfer  of  his  property,  (a) 

Under  the  settled  construction  of  the  Acts  of  1812,  ch.  77,  sec.  1,  and  1816, 

ch.  221,  sec.  6,  the  words,  ''with  a  view  or  under  an  expectation  of  being 

X  or  becoming  an  insolvent  debtor,  ^^  used  in  those  Acts,  are  held  to  mean, 

with  a  view  or  under  an  expectation  of  taking  the  benefit  of  the  insolvent 

law.  (b) 

Where  the  permanent  trustee  of  an  insolvent  debtor  proceeded  in  equity  to 
set  aside  the  judgment  confessed  by  the  insolvent  prior  to  his  application 
for  a  release  under  the  insolvent  laws,  upon  the  allegation  that  the  judg- 
ment was  confessed  under  the  expectation  of  becoming  an  insolvent 
debtor,  and  enabled  the  plaintiff  creditor,  to  pay  himself  by  his  levy 

(a)  Approved  in  Wheeler  vs.  Stone,  4  Gill,  46;  Larrabee  vs.  Talbot^  5  Gill, 
441;  Albert  vs.  Winn,  7  Gill,  468;  Beatty  vs.  Davis,  9  Gill,  215;  Anderson  vs. 
Tydings,  8  Md.  Ch.  169.  See  also,  State  vs.  Bank,  6  G.  &  J.  205;  Cole  vs. 
AWera,  1  Gill,  412. 

(b)  Cited  in  Crawford  vs.  Taylor,  6  G.  &  J.  332;  Williams  vs.  Cohen,  25  Md. 
498;  Malcolm  vs.  HdU,  1  Md.  Ch.  175. 
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upon  *  the  defendant's  property  in  preference  to  other  creditors,  QvyQ 
and  in  support  of  his  case  examined  the  insolvent  as  his  witness,  ^  "  ^ 
who  deposed,  that  he  was  in  fact  insolvent  when  he  confessed  the  judg- 
ment, *'hut  that  he  hoped  at  that  time  to  he  ahle  to  settle  with  his  cred- 
itors; that  he  had  not  then  the  slightest  idea  of  taking  the  henefit  of  the 
insolvent  laws,  and  contemplated  no  such  alternative,  nor  having 
thought  on  the  subject  at  the  time  I'ef erred  to*/'  there  being  no  evidence 
in  the  record  to  control  the  insolvent's  proof,  or  showing  the  existence, 
at  the  time  of  the  confession,  of  any  such  expectation;  fTeZd,  that  the 
transaction  must  be  left  to  its  operation  at  common  law,  and  being  bona 
fide^  and  for  a  sufficient  consideration  must  be  sustained,  (c) 
By  the  Act  of  1827,  ch.  70,  sec.  7,  confessed  judgments  were  declared  within 
the  operation  of  the  insolvent  laws,  except  in  the  City  and  County  of 
Baltimore;  and  by  the  Acts  of  1830,  ch.  65,  and  1881,  ch.  316,  sec.  5,  the 
like  principle  applies  to  confessed  judgments  in  the  City  and  County  of 
Baltimore;  prior -to  these  Acts  judgments  had  not  been  considered  prefer- 
ences within  the  meaning  of  the  insolvent  laws. 

The  present  bill  was  filed  by  the  appellant,  Eobert  Hickley,  perma- 
nent trustee  of  Thomas  J.  Clagett,  on  the  Ist  of  October,  1829.  It 
alleged,  that  Thomas  J.  Clagett  on  the  26th  of  May,  1829,  applied 
to  the  commissioners  of  insolvent  debtors  for  the  City  and  County  of 
Baltimore,  for  the  benefit  of  the  insolvent  laws,  and  that  the  com- 
plainant in  the  due  course  of  said  application,  and  proceedings  there- 
adder,  was  appointed  his  permanent  trustee,  and  that  he  has  given 
bond  with  approved  security  as  such.  That  the  debts  due  from  the 
insolvent  at  the  time  of  his  application  remain  unsatisfied,  and  that 
his  effects  in  the  hands  of  his  trustee  are  wholly  insufficient  for  that 
purpose.  That  said  insolvent  being  about  the  Ist  of  May,  1829,  in- 
debted to  the  Farmers  aud  Merchants  Bank  of  Baltimore,  in  about 
the  sum  of  $1,600,  and  being  then,  as  was  known  to  said  Bank,  in 
faet  insolvent,  was  induced  by  it  to  confess  a  judgment  for  the 
amount  of  the  said  debt,  for  the  purpose  of  giving  to  said  Bank  an 
undue  and  improper  preference  over  the  other  creditors.  That  at 
the  time  this  judgment  was  confessed,  the  said  Clagett  had  it  in  con- 
templation to  apply  for  the  benefit  of  the  insolvent  laws ;  and  that 
it  was  a  part  of  •  the  arrangement  between  the  said  Clagett 
and  the  Bank,  that  an  execution  should  immediately  issue  on  *»  ■  " 
said  judgment,  which  did  in  fact  issue,  and  a  great  part  of  the  per- 
sonal property  of  the  insolvent  was  taken  under  it,  and  sold,  and  the 
proceeds  applied  to  the  payment  of  the  aforesaid  debt.  The  prayer 
of  the  bill  is,  that  the  Bank  account  and  pay  over  to  the  complain- 
ant, the  value  of  said  property  so  seized,  and  sold  under  the  afore- 
said execution,  and  for  general  relief. 

The  answers  of  the  Bank  and  Clagett  admit  the  judgment,  the 
execution,  and  sale  of  the  property  of  the  latter,  and  that  the  pro- 


le) Cited  in  Didany  vs.  Hoffman,  7  G.  &  J.  174;  Powles  vs.  DUley,  9  Gill, 
232;  S.  C.  2  Md.  Ch.  124;  McDowell  vs.  Goldsmith,  6  Md.  842;  Glenn  vs. 
Baker,  1  Md.  Ch.  74. 
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ceeds  thereof  was  paid  over  by  the  sheriff,  towards  the  satisfaction 
of  the  debt  dae  the  Bank,  as  charged  in  the  bill.  Clagett,  in  his 
answer,  denied  that  he  contemplated,  at  the  time  the  judgment  was 
confessed,  being  or  becoming  an  insolvent  debtor,  or  giving  the 
Bank  an  undue  and  improper  preference ;  and  the  Bank  denied  that 
they  had  any  understanding  with  that  view  with  Clagett ;  their  ob- 
ject being,  as  they  alleged,  merely  to  secure  their  own  claim,  without 
any  reference  to  the  rights  of  others,  and  without  knowing  that 
Clagett  contemplated  applying  for  the  benefit  of  the  insolvent  laws. 
The  application  by  Clagett,  for  the  benefit  of  the  insolvent  laws,  at 
the  time  stated  in  the  bill,  and  the  appointment  of  complainant  as 
his  trustee,  was  also  admitted. 

A  commission  issued  to  take  evidence,  under  which  Clagett,  the  in- 
solvent, was  examined  under  an  order  for  that  purpose,  pa«sed  by 
the  Chancellor,  upon  the  application  of  the  complainant.  He  stated 
among  other  things,  that  at  the  time  he  agreed  to  confess  the  judg- 
ment to  the  Bank,  he  was  in  fact  insolvent,  but  that  he  hoped  at 
that  time  to  be  able  to  settle  with  his  creditors,  and  that  he  had  not 
then  the  slightest  idea  of  taking  the  benefit  of  the  insolvent  laws. 
That  he  contemplated  no  such  alternative,  not  having  thought  on  the 
subject  at  the  time  referred  to. 

^  •  Bland,  C,  at  March  Term,  1831,  dismissed  the  complain- 

•*^^  ant's  bill  with  costs,  who  thereupon,  brought  the  case  by  ap- 
peal to  this  Court. 

It  was  argued  before  Buchanan,  C.  J.,  Mabtin,  Abcheb,  and 

DOBSEY,  J  J. 

Mayevy  for  the  appellant.  The  confession  of  the  judgment 
by  agreement,  and  the  seizure  of  Clagett's  effects  under  it,  con- 
stitute an  undue  preference  from  him  to  the  Bank;  and  under 
the  provisions  of  the  insolvent  laws ',  and  independent  too,  of  any 
provision  of  those  Acts  against  preferences  to  creditors,  the  proceed- 
ing in  question,  on  the  part  of  the  Bank,  and  Clagett  is,  as  to  the 
appellant,  as  permanent  trustee,  a  nullity,  and  the  Bank  is  answera- 
ble to  the  trustee  for  the  full  value  of  the  property  thus  unduly  ap- 
propriated. He  referred  to  the  Acts,  1807,  ch.  55,  sec.  2 ;  1812,  ch. 
77,  sec.  1;  1816,  ch.  221,  sec.  G ;  1805,  ch.  110.  The  Wm.  King^  2 
Wheat  141 ;  Sheps.  Touch.  145 ;  1  Bac.  Ahr.  429 ;  3  Com.  Dig.  110 ; 
3  Bac.  Abr.  297,298,  321;  Rob.  onFratids,  489;  Frazier,  Jr.  vs.  Fror 
zier^  9  Johns.  80 ;  Wilkinson  vs.  Wilkinson^  3  Swanst  529 ;  Benson  vs. 
Le  Roi/j  4  Johtis.  Ch.  651 ;    Livingston  vs.  Hubb,  2  Johns.   Ch.  512. 

Dtilany  and  G.  H.  BricCj  were  stopped  by  the  Court. 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  By  the 
common  law,  and  apart  from  the  provisions  of  the  insolvent  laws  of 
this  State,  (the  bankrupt  laws  of  England  not  being  in  force  here)  a 
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debtor  may  secure  one  creditor  to  the  exclasion  of  others,  either  by 
payment  or  a  bona  fide  transfer  of  his  property.  The  9th  (section  of 
the  insolvent  Act  of  1805,  ch.  110,  denies  the  benefit  of  that  Act  to 
any  debtor  foand  guilty  of  having  given  to  any  creditor  or  security, 
an '^  undue  and  improper  preference,"  leaving  doubtful  what  consti- 
tuted an  undue  and  improper  •  preference.  And  to  remove  ^^- 
that  doubt,  the  Act  of  1807,  sec.  2,  provides  that  any  deed,  •'^^ 
&c.  made  by  any  person,  to  any  creditor  or  security,  with  a  view,  or 
under  an  expectation  of  being,  or  becoming  an  insolvent  debtor,  shall 
be  taken  to  be  an  undue  and  improper  preference  to  such  creditor  or 
security,  within  the  meaning  of  the  original  Act  of  1805.  Neither 
the  original  Act  of  1805,  nor  the  supplement  of  1807,  renders  void 
or  inoperative  a  deed,  &c.  given  bona  fide  by  a  debtor,  to  secure  a 
favored  creditor  or  security,  but  they  rather  virtually  recognize  the 
validity  of  such  a  deed.  The  Act  of  1807,  only  declaring  what  shall 
be  deemed  an  undue  and  improper  preference,  and  the  Act  of  1805, 
doing  no  more  than  by  way  of  punishment,  denying  to  a  debtor  giv- 
ing such  preference,  the  benefit  of  its  provisions,  without  impairing 
the  rights  of  the  preferred  creditor  under  such  deed,  and  leaving  it 
to  its  operation  at  common  law. 

But  the  Acts  of  1812,  ch.  77,  sec.  1,  and  1816,  ch.  221,  sec.  6,  the 
latter  relating  to  the  City  and  County  of  Baltimore,  provide,  that 
any  deed,  &c.  made  to  a  creditor,  or  security,  by  any  person,  with  a 
view  or  under  an  expectation  of  being,  or  becoming  an  insolvent 
debtor,  and  with  intent  thereby,  to  give  an  undue  and  improper  pre- 
ference to  such  creditor  or  security,  shall  be  void,  and  that  the  title 
to  the  property  shall  vest  in  the  trustee  of  such  insolvent  debtor. 
Thus  for  the  first  time  making  void  such  a  deed  of  preference,  given 
with  a  view,  or  under  an  expectation  of  being  or  becoming  an  insol- 
vent debtor ;  which  would  have  been  supererogation,  if  such  deeds 
had  been  considered  void  before.  Under  the  settled  construction  of 
those  Acts,  the  words,  "  with  a  view,  or  under  an  expectation  of  be- 
ing or  becoming  an  insolvent  debtor,"  are  held  to  mean,  with  a  view, 
and  under  the  expectation  of  taking  the  benefit  of  the  insolvent  laws ; 
and  if  the  judgment  confessed  by  Thomas  J.  Glagett,  who  was  a  resi- 
dent of  the  City  of  Baltimore,  could  be  considered  as  within  the  in- 
tent and  meaning  of  those  Acts,  and  had  been  given  with  a  view,  or 
under  an  •  expectation  of  taking  the  benefit  of  the  insolvent  q^^^ 
laws,  and  with  an  intent  thereby  to  give  an  undue  and  im-  ^^'^ 
proper  preference  to  the  Bank,  it  would  have  been  null  and  void,  and 
the  property  taken  under  the  execution  sued  out  upon  it,  would  have 
vested  in  his  trustee. 

But  the  appellant  thought  proper  to  make  Thomas  J.  Glagett  a 
witness,  and  to  examine  him  as  such,  and  he  has  positively,  and  un- 
equivocally sworn,  that  he  did  not  confess  the  judgment  with  a  view, 
or  under  an  expectation,  or  intention  to  take  the  benefit  of  the  in- 
solvent laws ;  and  there  is  no  evidence  in  the  record,  to  control  his 
16  5  G.  «F  J. 


242  BERNARD  V8.  TORRANCE.— 5  G.  &  J. 

showing  the  existence  at  the  time,  of  any  such  view  or  expectation. 
It  is  therefore  a  transaction  wanting  the  ingredients  of  snch  an  un- 
due and  improper  preference,  as  is  declared  by  the  insolvent  laws  to 
be  void ;  and  is  consequently  left  to  its  operation  at  common  law,  by 
which,  being  honafidCj  and  for  a  sufficient  consideration,  it  is  sus- 
tained. 

The  Act  of  1827,  ch.  70,  sec.  7,  provides  that  the  voluntary  con- 
fession of  a  judgment  in  favor  of  a  creditor,  or  security  by  any  per- 
son, with  a  view,  or  under  an  expectation  of  being  or  becoming  an  in- 
solvent debtor,  shall  be  an  undue  and  improper  preference,  within 
the  intent  and  meaning  of  the  Act  of  1805 ;  with  a  proviso,  in  the 
9th  section,  that  it  shall  not  extend  to  the  City  and  County  of  Bal- 
timore. Thus  showing,  that  before  that  time,  such  judgments  had 
not  been  considered  as  being  within  the  meaning  of  the  Act  of  1805 ; 
and  by  the  proviso,  giving  validity  and  effect  to  such  judgments  in 
the  City  and  County  of  Baltimore. 

But  by  the  Act  of  1830,  ch.  65,  a  judgment  so  confessed  in  the 
City  or  County  of  Baltimore,  is  declared  to  be  an  undue  inHoence,  an 
improper  preference,  and  null  and  void.  And  by  the  Act  of  1831, 
ch.  316,  sec.  5,  the  provisions  of  the  7th  section  of  the  Act  of  1827, 
ch.  70,  are  extended  to  the  City  and  County  of  Baltimore, — so  that 
the  judgment  in  this  case,  which  was  confessed  by  Thomas  J.  Clagett, 
in  the  City  of  Baltimore,  on  the  1st  day  of  May,  in  the  year  1829, 
QfiQ  ^®*^^®  ^^®  passage  of  the  Acts  of  1831,  is  protected  •  by  the 
a^a  proviso  in  the  9th  section  of  the  Act  of  1827,  and  would  not 
be  void  under  the  provisions  of  the  insolvent  laws,  even  if  it  had 
been  confessed  with  a  view,  or  under  an  expectation  of  being  or  be- 
coming an  insolvent  debtor.  Decree  affirmed^  toith  costs. 


John  B.  Bebnabd  vs.  Geo.  Tobrange,  Survivor  of  E.  S.  Buch- 
anan  June,  1833. 

T.  and  B.  were  partners  carrying  on  business  in  Baltimore,  under  the  name 
of  the  Warren  Factory.  The  business  was  conducted  exclusively  by  a 
general  agent  for  the  partnership,  who  on  the  15th  April,  wrote  to  O.  in 
New  York,  as  follows:  '*at  18  cts.  four  months,  you  may  forward  10,000 
lbs.  of  gum,  and  if  you  accept  this  offer,  let  me  know  by  return  mail 
that  I  may  regulate  my  foreign  orders/'  On  the  16th,  T.  retired  from 
this  partnership.  JEfeZd,  That  the  true  construction  of  this  offer  is,  that 
unless  the  agent  received  the  notification  of  its  acceptance  by  return 
mail,  or  by  some  other  mode  of  conveyance  equally  as  speedy,  it  was 
not  to  be  considered  as  a  binding  offer;  that  if  the  offer  in  this  respect 
was  not  complied  with,  T.  the  retiring  partner,  was  not  bound  by  it, 
and  that  this  was  a  fact  exclusively  for  the  consideration  of  the  jury. 

To  constitute  the  offer  of  an  agent,  the  contract  of  his  principal,  it  must 
have  been  accepted  according  to  its  terms,  and  whether  it  was  so  ac- 
cepted, is  a  question  of  fact  for  the  jury. 
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Where  the  proposal  of  an  authorized  agent  to  purchase  merohandise  is 
accepted,  and  substantially  complied  with,  by  the  vendor,  his  principal 
is  bound,  though  between  the  offer  and  the  acceptance,  the  principal 
revokes  his  authority;  and  this  is  so,  whether  the  principal  is  known  to 
the  other  party  or  not. 

Principals  when  discovered  are  ordinarily  liable  for  the  contracts  of  their 
agents. 

A  principal  authorizing  an  agent  to  make  an  offer  cannot  withdraw  to  the 
prejudice  of  him  to  whom  the  offer  is  made;  the  liability  after  the  offer 
is  made  must  continue,  if  it  be  accepted;  for  it  is  the  principaFs  own 
offer,  though  made  through  an  agent.  The  acceptance  must  be  accord- 
ing to  the  terms  of  the  offer. 

After  an  agent's  power  has  been  revoked,  he  has  no  authority  to  enter  into 
new  negotiations,  and  of  course  cannot  then  dispense  with  conditions 
*  attached  to  proposals  previously  made  by  him,  so  as  to  bind  his  q  a  >! 
principal.  Any  new  stipulation  or  dispensation  with  previously  ^^^ 
offered  stipulations,  would  make  the  agreement,  not  the  acceptance  of 
the  one  offered,  but  a  new  agreement. 

Where  an  agent  proposed  to  purchase  10,000  lbs.  of  gum,  and  directed  the 
vendor  to  forward  it  to  him,  the  fact  that  the  vendor  consigned  the  gum 
to  his  own  correspondent,  with  directions  to  deliver  it  ui>on  arrival,  or 
that  he  shipped  more  gum  than  was  ordered,  which  larger  quantity  was 
accepted  on  its  arrival  by  the  agent,  who  gave  his  note  therefor,  cannot 
be  considered  as  making  a  new  contract,  as  to  the  10,000  lbs.  between 
the  agent  and  vendor  at  the  time  of  its  actual  delivery,  nor  as  a  varia- 
tion from  the  design  of  the  original  agreement. 

A  retiring  partner  may  be  discharged  from  the  debts  of  the  partnership,  by 
the  acceptance  by  the  creditor  of  new  notes  of  the  other  partners,  as 
renewals  of  the  notes  first  given,  provided  the  vendor  agreed  to  dis- 
charge him  by  the  acceptance  of  such  new  notes;  which  is  a  question 
for  the  jury — but  where  the  new  notes  correspond  entirely  with  those 
first  given,  as  where  they  were  all  signed  by,  I.  as  agent,  and  the  credi- 
tor was  ignorant  of  any  change  in  the  partnership,  no  agreement  to  dis- 
charge can  be  inferred. 

Where  a  retiring  partner  does  not  give  notice  of  his  withdrawal,  he  remains 
responsible  to  those  who  knew  he  had  been  a  partner,  who  are  ignorant 
of  his  withdrawal,  and  give  credit  to  those  who  afterwards  carry  on 
business  in  the  partnership  name. 

Evidence  that  it  was  not  generally  known  in  the  place  w^re  a  certain  part- 
nership was  carried  on,  that  T.  was  a  partner,  is  adnmsible  to  the  jury, 
where  the  inquiry  is,  whether  the  plaintiff  knew  that  the  defendant  was 
a  partner  in  order  to  make  him  liable.  General  evidence  that  he  was 
known  as  a  i)artner,  is  also  admissible  under  such  circumstances. 

APPEAii  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit  instituted  by  the  appellant  against  the  appellee,  and  E.  S. 
Buchanan  (who  died  pending  the  suit)  on  the  30th  of  June,  1830. 
Issne  was  joined  upon  the  plea  of  turn  aaaumpsity  and  errors  m  plead- 
ing on  both  sides  were  waived  by  agreement. 

1.  It  was  proved  at  the  trial,  that  George  Torrance  and  E.  S. 
Buchanan  carried  on  a  large  manufactory  near  Baltimore,  through 
the  sole  agency  of  James  A.  Buchanan.    The  business  was  conducted 
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nnder  the  style  and  name  of  the  Warren  Factory,  by  James  A. 
Bachanan,  as  agent.  There  was  no  ostensible  change  in  the  manner 
^  of  •  conducting  it,  from  1827  to  September,  1830.  The  plain- 
^P^  tiff  was  a  merchant  at  New  York.  On  the  13th  April,  1829, 
his  agent,  G.  S.  Oldfield,  offered  to  sell  James  A.  Bachanan  a  quan- 
tity of  Senegal  gam  at  a  price  which  he  refused  to  accept.  On  the 
15th  April,  Bachanan  made  a  proposal  by  letter  to  the  plaintiff's 
agent,  Oldfield,  at  New  York,  for  a  quantity  of  gum,  an  article  ased 
in  the  manufactory.  He  wrote  to  this  agent;  ^'at  18ct8.  four  mouths, 
you  may  forward  10,000  lbs.  and  if  you  accept  this  offer,  let  me 
know  by  return  mail,  that  I  may  regulate  my  foreign  orders."  This 
letter  reached  New  York  on  the  morning  of  the  17th,  on  which 
day  at  2  o'clock  the  mail  left  New  York  for  Baltimore.  Old 
field  did  not  reply  to  this  letter,  but  communicated  its  contents  to 
his  principal,  the  plaintiff,  who,  on  the  18th  April,  shipped  10,892  lbs. 
of  gum  at  New  York,  consigned  to  his  agents,  Oldfield,  Trull  &  Go. 
at  Baltimore,  with  instructions  to  deliver  it  to  Buchanan.  On  the 
20th  April,  Buchanan,  at  the  counting  room  of  the  Warren  Factory,^ 
was  notified  of  the  shipment,  did  not  dissent  to  it,  and  on  the  29th 
April,  received  the  gum,  and  gave  his  note,  as  agent,  for  the  10,892 
lbs.  at  the  price  mentioned  in  his  letter  of  the  13th.  This  note  not 
being  paid,  was  renewed  twice,  and  the  last  renewal  was  exhibited 
by  the  plaintiff  at  the  trial  still  unpaid. 

The  defendant,  Torrance,  sold  out  his  interest  in  the  Warren  Fac- 
tory, upon  the  16th  April,  to  the  co-defendant,  E.  S.  Buchanan  (who 
is  since  dead)  and  others,  for  $60,000.  Notice  of  his  retiring  Irom 
the  factory,  was  published  in  Baltimore,  on  the  11th  May,  1829. 
The  defendant,  Torrance,  held  the  legal  title  to  the  land  upon  which 
the  factory  was  erected,  and  gave  a  bond  of  conveyance  for  it,  .on 
the  20th  April,  1829.  He  had  held  that  title  from  20th  April,  1824. 
On  the  11th  March,  1829,  James  A.  Buchanan  lodged  the  proof  of 
his  agency  with  the  President  and  Directors  of  the  Union  Bank, 
signed  by  Torrance,  and  dated  20th  September,  1828.  J.  A.  Buch- 
anan, as  agent  of  the  Warren  Factory,  previous  to  the  13th  Aprils 
^  1829,  •had  had  dealings  with  the  plaintiff's  agent  at  New 
av\M  York,  to  whom  he  made  the  proposal  for  the  purchase  of  the 
gum.  Neither  the  plaintiff  nor  his  agents  knew  that  Torrance  had 
retired  from  the  Warren  Factory. 

The  object  of  the  action  was  to  recover  from  Torrance  the  price  of 
the  gum  sold  and  delivered  to  Buchanan  as  agent  of  the  Warren 
Factory. 

At  the  trial,  after  the  preceding  evidence  had  been  in  substance 
given,  the  defendant  proposed  to  prove  by  several  persons,  merchants 
and  creditors  ,of  the  Warren  Factory,  and  for  many  years  before  and 
after  April,  1829,  residents  in  Baltimore,  that  they  did  not  know  that 
the  defendant  was  at  any  time  interested  in  said  factory,  and  that 
they  did  not  believe  that  it  was  generally  known  in  the  City  of  Bal- 
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timore  or  elsewhere  that  the  defendant  had  been  concerned  therein. 
To  the  admission  of  which  proposed  evidence  the  plaintiff  objected, 
but  the  Court  overruled  the  objection,  and  permitted  the  same  to  go 
to  the  jury :  the  plaintiff  excepted. 

The  defendant,  by  his  counsel,  then  prayed  the  Court  to  instruct 
the  jury  upon  the  whole  case. 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the  interest  of 
the  defendant  in  the  Warren  Factory  terminated  on  the  16th  April, 
1829,  and  that  from  that  time  he  ceased  to  have  any  concern  as  a 
partner  in  said  factory,  and  that  the  same  was  thereafter  carried  on, 
not  on  his  account,  but  on  the  sole  account  of  other  persons,  or  of 
some  other  person,  that  then  the  contract,  as  given  in  evidence  by 
the  plaintiff,  for  the  sale  of  the  gum,  upon  which  the  present  suit  is 
bronght,  is  not  binding  upon  the  defendant,  and  that  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action ;  provided  the  jury  also 
believe,  from  the  evidence,  that  neither  the  plaintiff  nor  his  agents, 
through  whom  the  said  contract  was  made,  did  know  or  believe, 
either  when  the  offer  to  make  said  contract  was  made,  or  from  that 
time  until  such  contract  was  consummated,  that  the  defendant  was 
4i  proprietor  of  the  said  Wari'en  Factory. 

♦  2.  That  if  the  jury  find  from  the  evideiyse,  that  the  de-  ^^- 
fendant  ceased  to  have  an  interest  in  the  Warren  Factory  on  ^^'■ 
the  16th  April,  1829,  and  that  thereafter  the  same  was  carried  on  by 
James  A.  Buchanan,  as  agent  for,  and  on  the  sole  account,  and  for 
the  sole  benefit  of  other  persons  than  the  defendant;  and  if  the  jury 
also  find  from  the  evidence,  that  neither  the  plaintiff  nor  his  agents, 
in  making  said  contract,  knew  or  believed  that  the  defendant  was 
•one  of  the  proprietors  of  said  factory ;  and  if  they  also  believe,  that 
the  interest  of  said  defendant,  as  one  of  the  proprietors  in  said  fac- 
tory, or  as  concerned  therein,  was  not  generally  known  in  the  City 
of  Baltimore  or  elsewhere,  that  then  the  contract  given  in  evidence 
by  the  plaintiff,  and  upon  which  the  present  action  is  brought,  is  not 
binding  upon  said  defendant,  and  that  the  plaintiff  is  therefore  not 
-entitled  to  recover  in  this  action. 

3.  That  if  the  jury  find  from  the  evidence,  that  the  contract  given 
in  evidence  by  the  plaintiff',  and  upon  which  he  seeks  to  recover  in 
this  action,  was  made  by  James  A.  Buchanan,  as  agent  of  the  pro- 
prietors of  the  Warren  Factory,  after  the  defendant  ceased  to  be  one 
of  said  proprietors;  and  if  the  jury  also  believe,  that  neither  the  said 
plaintiff  nor  his  agents,  in  making  said  contract,  ever  knew  or  be- 
lieved that  the  defendant  was  one,  or  had  been  one  of  said  proprie- 
tors ;  and  if  they  also  believe,  that  the  defendant,^  having  been  one 
of  said  proprietors,  was  not  generally  known  in  the  City  of  Baltimore 
or  elsewhere,  and  that  said  plaintiff  did  not  look,  in  making  said 
contract,  to  the  responsibility  of  the  defendant,  that  then  said  con- 
tract is  not  binding  upon  said  defendant,  and  that  therefore  the 
plaintiff  is  not  entitled  to  recover  in  this  action. 
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4.  That  before  the  plaintiff  is  entitled  to  recover  under  the  prior 
prayers  of  the  defendant,  the  jury  must  believe  that  the  plaintiff  or 
his  agents  did,  at  some  time,  know  that  said  Torrance  was  a  propri- 
etor of  said  factory.  Which  instructions  the  Court  accordingly  gave. 
The  plaintiff  excepted. 

•The  plaintiff  and  defendant  having  given  the  evidence 
^^^  stated  in  the  plaintiff's  first  bill  of  exceptions,  and  which  it  is 
agreed  shall  be  taken,  and  deemed  a«  a  part  of  this  exception,  and 
the  Court  having  given  the  opinions  stated  in  the  plaintiff's  first  and 
second  exceptions,  the  plaintiff,  by  his  counsel,  prayed  the  Court  to 
instruct  the  jury : 

1.  If  the  jury  should  believe,  that  on  and  prior  to  the  15th  April, 
1829,  Torrance,  the  defendant,  was  one  of  the  proprietors  of  the 
Warren  Factory,  and  that  James  A.  Buchanan,  with  the  knowledge 
and  consent  of  defendant,  was  the  acting  agent  of  the  said  factory 
in  the  purchase  of  materials  therefor,  and  in  the  management  of  its 
concerns  generally,  and  gave  the  order  of  that  date  to  Oldfield,  for 
the  purpose  of  procuring  a  supply  of  gum  for  said  factory,  and  that 
in  consequence  of  said  order,  and  said  Oldfield  being  the  plaintiff's 
agent,  said  gum  was  furnished  by  the  plaintiff  in  the  ordinary  course 
of  business  to  Buchanan,  who  was  continued  as  the  agent  of  the 
Warren  Factory,  from  September,  1828,  to  September,  1830,  that 
then  the  said  defendant  is  responsible  for  the  price  of  said  gam,  if 
the  same  has  not  been  in  fact  paid  for;  although  the  jury  should  be- 
lieve that  Torrance  retired  from  said  factory,  and  sold  out  his  inte- 
rest on  the  16th  April ;  and  that  Buchanan,  as  agent,  gave  his  note 
for  said  gum,  which  was  renewed  from  time  to  time,  as  stated  in  the 
evidence,  if  they  should  also  believe  that  the  plaintiff' did  not  a^ree 
to  discharge  Torrance. 

2.  That  there  is  no  evidence  of  any  agreement  on  the  part  of  the 
plaintiff  to  discharge  Torrance. 

3.  That  upon  the  whole  evidence  in  this  cause,  the  defendant  was 
not  a  dormant  partner  of  the  Warren  Factory. 

4.  That  the  defendant  not  being  a  dormant  partner,  was  bound  to 
give  either  express  or  public  notice  to  exempt  himself  from  liability 
to  the  plaintiff,  to  the  extent  of  ten  thousand  pounds  of  gum,  if  the 
jury  shall  believe  that  it  was  delivered  as  stated  in  the  plaintiff's 
evidence. 

QOQ  ^*  That  if  the  jury  should  believe  that  an  answer  to  •  Bnch- 
^^^  anan's  letter  of  the  16th  April,  1829,  apprising  him  that  the 
plaintiff  had  accepted  his  ofi*er  to  purchase  gum,  was  in  fact  delivered 
on  the  20th  April,  1829,  that  it  was  a  sufficient  answer,  and  complied 
with  the  terms  of  Buchanan's  letter  of  the  15th  April,  and  bound  the 
defendant. 

6.  That  upon  the  true  construction  of  Buchanan's  letter  of  the  15th 
April,  1829,  Oldfield,  or  his  principal,  the  plaintiff,  was  not  confined 
to  communicating  the  assent  to  Buchanan's  proposition,  by  letter 
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through  the  mail,  bat  that  the  real  design  and  trae  constrnction  of 
the  letter,  was  to  secare  to  Buchanan,  the  knowledge  of  that  assent, 
at  as  early  a  period  as  the  retam  mail  from  New  York,  after  the  re- 
ceipt of  the  latter,  woald  bring  it  to  Baltimore. 

7.  That  if  the  jary  should  believe  that  Oldfleld  received  Buchanan's 
letter  of  the  15th  April,  at  New  York,  on  the  17th,  and  that  in  fact 
Oldfi^ld's  principal,  the  plaintiff,  answered  that  letter  by  mail  of  the 
18th  April,  to  Oldfield,  Trull  &  Co.  and  mailed  it  in  New  York  on 
that  day,  and  that  said  letter  reached  Baltimore  on  the  '20th 
April,  which  was  in  due  course  for  a  letter  mailed  at  New  York  on 
the  18th,  and  the  contents  thereof  were  verbally  communicated  at 
the  counting  room  of  the  Warren  Factory,  in  Baltimore,  by  Bernard's 
agents,  Oldfield,  Trull  &  Co.  on  the  20th  April,  1829,  that  it  is  suffi- 
cient compliance  with  Buchanan's  proposal  to  purchase  the  gum,  and 
constitutes  a  valid  contract  of  the  defendant  with  the  plaintiff,  to  the 
extent  of  ten  thousand  pounds  of  gum,  or  to  the  extent  of  the  gum 
actually  delivered. 

8.  That  if  the  juiy  should  believe,  that  all  the  transactions  given 
in  evidence,  relate  in  fact  to  the  proposal  contained  in  Buchanan's 
letter  of  the  15th  April,  1829,  to  Oldfield,  of  New  York,  and  that  Old- 
field  was  in  fact  the  agent  of  Bernard,  and  that  the  gum  was  deliv- 
ered to  Buchanan,  as  agent  for  the  defendant's  previous  partner,  E. 
S.  Buchanan ;  that  then,  under  the  circumstances  of  this  case,  the 
plaintiff  is  entitled  to  recover  the  value  of  the  gum  actually  deliv- 
ered, and  not  in  fact  paid  for. 

•  9.  That  if  the  jury  believe,  that  when  the  plaintiff  shipped  ^^^ 
the  gum  at  New  York,  he  was  induced  to  make  the  said  ship-  •'^* 
ment  in  consequence  of  the  letter  of  the  15th  April,  1829,  by  James 
A.  Buchanan,  and  had  no  knowledge  that  on  the  16th  April,  1829, 
James  A.  Buchanan's  agency  for  Torrance  had  ceased;  and  that 
neither  Torrance,  the  other  partner  of  E.  S.  Buchanan,  nor  James  A. 
Buchanan,  informed  him  or  his  agents,  Oldfield,  Trull  &  Co.  of  the 
change  of  the  proprietors  of  the  Warren  Factory,  then  the  plaintiff 
is  entitled  to  recover  the  price  of  the  gum  actually  delivered,  or  the 
quantity  of  10,000  lbs. 

10.  If  the  jury  believe,  that  in  fact,  no  injury  was  done  to  James 
A.  Buchanan,  or  the  business  he  was  then  carrying  on  as  the  agent 
of  the  Warren  Factory,  by  the  omission,  if  any,  on  the  part  of  the 
plaintiff'  to  answer  the  letter  of  James  A.  Buchanan,  of  the  15th 
April,  1829,  bj'  return  mail,  and  that  in  fact,  on  the  17th  April,  the 
day  on  which  the  letter  of  the  15th  April  was  received,  the  gum  was 
shipped  at  New  York,  and  immediately  transmitted  and  delivered  to 
Oldfield,  Trull  &  Co.  and  that  on  the  18th  day  of  April,  1829,  the 
plaintiff  wrote  a  letter  to  Oldfield,  Trull  &  Co.  which  was  received  in 
Baltimore  by  them,  on  the  20th  April,  and  immediately  communi- 
cated by  Oldfield,  Trull  &  Co.  at  the  counting  house  of  James  A. 
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Bachanan,  and  not  dissented  from,  that  then  the  plaintiff  is  entitled 
to  recover  for  10,000  lbs.  of  gam,  or  the  quantity  actaally  delivered. 
The  sixth  instruction  the  Court,  with  the  assent  of  the  defendant, 
gave  to  the  jury  and  refused  the  others.  The  plaintiff  excepted, 
and  the  verdict  and  judgment  being  against  him,  he  brought  the 
record  by  appeal  to  this  Court. 

The  cause  came  on  to  be  argued  before  Buchanan,  C.  J.,  Mab- 
TIN,  Stephen,  Aecheb,  and  Dobsey,  JJ. 

(JilU  for  the  appellant,  cited  1  Uvans^  Path.  43,  43,  sees,  79,  80,  81; 
lb.  267,  sec.  447;  2  lAvermore  on  Agency,  308,  310,  193,  195;  Chitly 
on  Oont  58 ;  Munn  vs.  Commission  Company^  15  Johns.  44,  54 ;  Mit- 
chell  vs.  DaZZ,  2  H.  i&  0. 171 ;  3  Esp.  CaseSj  248 ;  Oow.  on  Part.  6,  7, 
31, 32 ;  Watson  on  Part,  ch.  7,  280,  284 ;  Ohitty  on  Con.  79,  80 ;  Oow. 
322,  323 ;  Le  Boy  Bayard  vs.  Johnson^  2  Peters^  186, 199 ;  Kei/sham 
vs.  Clarlc^  6  Johns.  144,  147;  Qow.  200,  201,  202,  331;  Olenn  vs. 
Smithj  2  0.  &  J.  508;  Smith  vs.  Rogers^  17  Johns.  340. 

Johnson^  for  the  appellee,' cited  Ex  parte  Hodgkinson,  19  Ves.  295; 
Evans  vs.  Drumm^ond^  4  Esp.  89;  Newmarch  vs.  Cla/y  et  al.  14  East, 
239 ;  3  Stark.  Ev.  1080 ;  Carter  v».  WhaUey  et  al.  20  Serg.  and  Law. 
^  333 ;  Qow.  333 ;  Mitchell  vs.  DaW,  2B.i&0. 171 ;  •  Ijcroy  Bay- 
^^^  ard  &  Co.  vs.  Johnson^  2  Peters^  179 ;  2  Livermore,  310 ;  1  Emus' 
Pothj  268, 269 ;  Watson  on  Part.  280 ;  Carter  vs.  Whalley  et  al.  20 
Serg.  and  Low.  333. 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  offer  to  pur- 
chase the  Gum  Senegal,  for  the  value  of  which  this  suit  was  brought, 
was  made  by  James  A.  Buchanan,  agent  for  the  Warren  Factory,  on 
the  15th  April,  1829,  at  a  period  of  time  when  George  Torrance,  the 
defendant,  was  a  partner  of  E.  S.  Buchanan,  and  joint  owner  with  her 
of  the  Warren  Factory.  The  defendant  and  E.  S.  Buchanan  were 
unknown  to  the  public  as  the  proprietors  of  the  Warren  Factory,  but  it« 
business  was  transacted  by  J.  A.  Buchanan,  as  the  agent.  On  the  16th 
April,  1829,  the  defendant  contracted  to  sell  to  E.  S.  Buchanan  his  in- 
terest in  the  establishment,  and  ceased  from  that  day  to  have  any  inte- 
rest in  the  conduct  and  management  of  the  concern,  and  it  was  in  fact 
at  no  time  afterwards  conducted  on  his  account.  On  the  13th  April, 
1829,  G.  S.  Oldfield,  who  was  the  agent  of  the  plaintiff,  residing  in 
New  York,  offered  to  the  agent  of  the  Warren  Factory  to  sell  the 
Gum  Senegal  in  question,  at  a  price,  which  by  letter  of  the  15th 
April,  the  agent,  James  A.  Buchanan  refused  to  accept,  and  he  in  his 
turn  made  the  offer  above  adverted  to,  hy  which  he  proposed  to  take 
10,000  lbs.  at  18  cts.  4  months  credit,  and  in  the  offer,  requested  it 
to  be  forwarded  if  accepted,  and  desired  to  be  notified  of  the  accep^ 
ance  "by  the  return  mail,  that  he  might  regulate  his  foreign  orders." 
This  letter  wa*  received  by  G.  S.  Oldfield  in  iN^ew  York,  and  handed 
over  by  him  to  his  jirincipal,  the  plaintiff,  who  immediately  shipped 
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10,892  lbs.  of  gum  to  Oldfleld,  Trull  •  &  Co.  on  the  18th  April, 
and  on  the  same  day  forwarded  to  them  a  letter  apprising  ^^^ 
them  of  the  sale  to  Buchanan,  and  requesting  them  to  deliver  it. 
and  take  his  note  for  the  same  at  4  months.  This  letter  was 
duly  received  by  Oldfleld,  Trull  &  Co.  on  the  20th  April,  1829, 
and  on  the  same  day  was  communicated  to  James  A.  Buchanan,  and 
on  the  arrival  of  the  Gum  Senegal  in  Baltimore,  it  was  delivered  by 
Oldfleld,  Trull  &  Co.  to  James  A.  Buchanan,  and  by  him  accepted, 
and  his  note  taken  according  to  instructions,  for  the  amount  of  the 
purchase  money.  This  note,  which  had  been  discounted  at  bank, 
was  not  paid  at  maturity,  but  was  taken  up  with  funds  derived  from 
the  firm  of  Oldfleld,  Bernard  &  Co.  of  New  York,  for  Bernard,  who 
was  then  in  Europe ;  and  a  new  note  was  given  by  James  A.  Buch- 
anan as  agent,  for  the  amount,  which  like  the  former  was  unpaid  at 
maturity,  and  a  third  note  was  likewise  given,  which  also  was  unpaid, 
and  this  suit  was  instituted  by  the  plaintiff  to  recover  the  value  of 
the  gam.  Torrance,  on  the  11th  May,  1829,  had  given  notice  of  his 
retirement  from  the  concern,  in  the  Gazette,  a  paper  printed  in  Bal- 
timore, and  the  plaintiff,  who  at  the  commencement  of  these  trans- 
actions had  resided  in  New  York,  was  absent  on  the  continent  of 
Europe,  when  the  flrst  note  was  taken  up,  and  when  the  two  other 
notes  were  given.  It  also  appeared  in  evidence  that  the  agency  of 
Buchanan  for  the  factory,  was  well  known  to  G.  S.  Oldfleld,  the  agent 
of  the  plaintiff  in  New  York,  through  whom  this  transaction  was  nego- 
tiated. 

If  the  terms  of  Buchanan'^  letter  of  the  15th  April,  were  sub- 
stantially complied  with  by  the  plaintiff's  acceptance,  we  conceive 
that  the  defendant  would  be  liable  to  the  extent  of  ten  thousand 
pounds  of  gum,  notwithstanding  his  withdrawal  from  the  concerns 
of  the  factory,  on  the  16th  April,  whether  he  be  considered  solely  in 
the  light  of  a  principal  in  the  transaction,  or  as  a  joint  owner,  or 
partner  with  E.  S.  Buchalian  in  the  factory. 

In  the  former  case,  the  agency  of  James  A.  Buchanan,  for  some 
principals,  was  well  known  to  the  agent  of  tbe  ♦  plaintiff,  and  ^^^ 
that  in  this  transaction,  he  was  not  trading  on  his  own  account.  *"^ 
He  was  styled,  "the  agent  for  the  Warren  Factory,"  and  dealt  a« 
such,  and  credit  was  given  not  to  the  agent,  but  to  the  owners  and 
proprietors  of  that  establishment  at  that  time.  It  is  true,  the  owners 
were  personally  unknown,  but  credit  was  imparted  to  them  from  the 
character  of  the  establishment,  of  which  they  were  proprietors,  and 
when  discovered,  their  r^ponsibility  for  the  contracts  of  their  accre- 
dited agent  was  unquestionable.  Principals  when  discovered  are 
ordinarily  liable  lor  the  contracts  of  their  agents. 

If  therefore,  this  contract  had  been  accepted  by  the  plaintiff,  at 
any  time  anterior  to  the  defendant's  withdrawal  from  the  concerns 
of  the  establishment,  or  at  any  time  before  the  agency  of  J.  A.  Buch- 
anan had  been  determined,  there  could  have  been  no  doubt  enter- 
tained, as  to  the  responsibility  of  the  defendant.     But  as  Torrance 
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ceased  to  haye  any  concern  in  the  factory  the  day  after  the  offer,  and 
before  the  contract  was  consammated,  it  is  supposed,  that  he  could 
not  be  made  liable.  Treating  the  letter  of  the  plaintiff  as  an  accept- 
ance, the  contract  with  him  was  certainly  not  consnmmated  until 
the  18th  April,  1829,  for  it  is  the  offer  on  the  one  side,  and  accept- 
ance on  the  other,  which  constituted  the  contract.  But  we  appre- 
hend, that  under  the  circumstances  which  this  case  presents,  it 
would  not  be  essential  to  inquire,  what  was  the  date  of  the  contract 
to  determine  the  liabilities  of  the  parties.  The  material  inquiry  is^ 
the  date  of  the  offer.  A  principal  authorizing  an  agent  to  make  an 
offer,  cannot  withdraw  to  the  prejudice  of  him  to  whom  the  offer  is 
made.  On  the  supposition  that  an  acceptance  of  the  offer  has  been 
made,  a  contrary  doctrine  would  work  the  grossest  injustice  to  the 
plaintiff.  He  accepts  the  offer  of  one,  who  is  known  to  be  the  agent, 
and  ships  his  goods  accordingly,  before  he  could  by  any  possibility 
know  that  the  principal  had  put  an  end  to  the  agency,  or  with- 
drawn from  the  management  and  concerns  of  the  factory.  The  con- 
Ani  ^^^^^  ^y  which  the  defendant  •had  agreed  to  dispose  of  his 
*^*  interest,  was  a  secret  transaction  between  him  and  E.  8. 
Buchanan,  not  known,  as  far  as  we  are  left  to  infer  from  the  evi- 
dence, in  Baltimore,  the  neighborhood  of  the  factory,  much  less  in 
New  York,  the  residence  of  the  plaintiff.  The  liability  after  the 
offer  is  made,  must  continue,  if  it  be  accepted,  for  it  is  the  princi- 
pal's own  offer,  made  it  is  true  through  his  agent,  but  on  that  account, 
not  the  less  his  offer. 

But  to  constitute  it  the  contract  of  the  principal,  and  make  the 
offer  obligatory  upon  the  defendant,  it  must  have  been  accepted, 
according  to  the  terms  of  the  offer.  James  A.  Buchanan  could  have 
entered  into  no  new  negotiations,  or  stipulation,  after  the  withdrawal 
of  his  principal,  which  could  bind  the  principal;  nor  could  he  possess 
any  power  after  such  withdrawal  to  dispense  with  any  conditions  of 
the  offer.  Any  new  stipulation,  or  dispensation  with  offered  stipu- 
lations, would  make  the  agreement  not  the  acceptance  of  the  one 
offered,  but  a  new  agreement ;  which  being  made  after  the  defend- 
ant's withdrawal,  would  constitute  a  new  contract,  not  binding  on 
the  defendant,  but  binding  on  the  principal,  of  whom  Buchanan  had 
then  become  the  agent,  and  it  is  therefore  supposed  that  such  has 
been  the  case  here,  and  we  are  called  upon  to  say,  that  the  contract 
in  question  is,  in  point  of  law,  a  new  contract  not  obligatory  upon 
the  defendant. 

The  communications  passing  between  the  parties,  which  together 
constitute  the  contract,  ought  to  receive  a  reasonable  interpretation, 
and  should  be  examined  in  that  spirit  of  liberality,  with  which  mer- 
cantile contracts  ought  always  to  be  viewed  by  Courts  of  justice. 

With  this  principle  in  view,  we  will  proceed  to  examine  the  facts 
relied  upon,  to  show  that  there  was  not  a  consummation  of  the  offer 
made,  but  that  a  new  contract  was  formed. 
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We  shall  for  the  present,  waive  the  inqniry,  as  to  the  period  when 
the  acceptance  was  made,  and  when  notified,  and  the  legal  conse- 
quences growing  out  of  these  acts.  These  we  shall  examine  in  the 
close  of  this  opinion. 

•  It  is  supposed,  that  as  the  gam  was  not  shipped  to  J.  A.  ^^^ 
Buchanan  at  his  risk,  but  instead  thereof,  was  shipped  and  ^"'^ 
consigned  to  Oldfield,  Trnll  &  Go.  and  at  the  risk  of  the  plaintiff, 
and  that  as  10,892  lbs.  of  gum  were  forwarded,  instead  of  the  quantity 
for  which  the  offer  was  made,  that  these  circumstances  created  a 
variation  in  the  contrnct,  or  rather  caused  the  receipt  of  the  gum  by 
J.  A.  Buchanan,  from  Oldfield,  Trull  &  Go.  to  form  a  new  ^ontract^ 
and  that  the  existence  of  such  new  contract  is  conclusively  evidenced 
by  the  acceptance  by  Buchanan,  of  10,892  lbs.  and  giving  his  note  for 
the  entire  quantity.  In  these  views,  however,  we  cannot  concur. 
The  great  object  of  the  agent  of  the  factory,  was  to  procure  a  given 
quantity  of  gum,  and  if  this  were  attained,  it  could  make  no  possible 
difference  to  him,  that  instead  of  being  forwarded  direct  to  him,  it 
was  consigned  to  another,  with  directions  to  deliver  it  to  him.  In 
either  case,  aoeording  to  the  intention  of  the  parties,  the  gum  was 
equally  forwarded  to  him.  Nor  could  the  fact,  that  the  gam  was 
transmitted  at  the  risk  of  the  seller,  instead  of  being  at  the  risk  of 
the  purchaser,  as  had  been  originally  proposed,  give  rise  to  the  idea 
of  a  new  contract.  The  plaintiff  by  shipping  at  his  own  risk,  merely 
waived  a  privilege  which  he  had  insisted  upon  for  his  own  benefit, 
and  accepted  the  offer  stripped  of  that  which  would  have  been  a 
burthen  to  the  purchaser.  He  certainly  did  not,  nor  could  have 
meant  thereby,  to  have  given  the  purchaser  the  opportunity  and 
privilege,  in  consequence  of  waiving  what  was  a  benefit  to  himself, 
of  refusing  the  bargain,  and  repudiating  the  contract  on  the  arrival 
of  the  gum.  And  there  is  just  as  little  reason  in  saying,  that  because 
an  additional  quantity  of  gum  was  transmitted  and  accepted,  that 
there  was  therefore  a  new  contract  entered  into  when  the  gum  was 
delivered  to  J.  A.  Buchanan.  For  any  quantity  taken  by  Buchanan 
over  and  above  the  10,000  lbs.  there  was  a  new  contract,  but  the 
letter  to  Oldfield,  Trull  &  Go.  declares  the  quantity  sold  to  be  10,000 
lbs.,  and  Buchanan  was  not  bound  to  have  taken  more,  and  the 
10,000  lbs.  is  •transmitted  with  the  privilege  to  Buchanan  of  ^^^ 
purchasing  at  the  same  price  the  additional  quantity  which  ^^^ 
was  sent;  and  whether  the  additional  quantity  was,  or  was  not 
taken  by  Buchanan,  the  contract  was  complete  and  obligatory,  it 
in  every  other  respect  the  offer  was  complied  with,  and  the  princi- 
pal was  bound,  and  for  any  surplus  which  was  received  and  pur- 
chased, the  then  owners  of  the  factory  were  answerable,  and  not 
the  defendant.  Nor  do  we  conceive,  that  the  delivery  to  Oldfield, 
Trull  &  Go.  of  the  promissory  note,  for  one  entire  sum,  for  the  pur- 
chase money,  and  their  acceptance  thereof,  could  in  any  manner 
change  the  character  of  the  original  contract,  and  make  other  per- 
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sons  his  debtors  than  those  with  whom  he  had  contracted.  His  con- 
tract was  made  for  the  gum  with  the  former,  not  the  then  proprietors, 
and  to  make  the  note  operate  the  effect  of  shifting  the  contract  from 
the  defendant  to  the  then  proprietors  of  the  factory,  it  ought  to  be 
shown,  that  the  plaintiff  knew  of  the  ownership  of  the  factory 
haying  been  changed,  which  is  not  only  not  shown,  but  it  would 
appear  that  this  fact  was  unknown  even  in  the  neighborhood  of  the 
«sta1bishment. 

If  indeed,  the  plaintiff  had  at  any  time,  agreed  to  discharge  Tor- 
rance by  accepting  the  responsibility  of  James  A.  Buchanan,  or  the 
proprietors  of  the  factory  at  the  time  the  second  and  third  notes 
were  renewed,  the  defendant  could  not  in  this  case  be  answerable; 
but  that  is  exclusively  a  question  for  the  jury,  and  whether  he  did 
then  agree  or  not,  cannot  have  any  bearing  on  the  question,  with 
whom  the  original  contract  was  made.  The  acceptance  of  the  first 
note,  certainly  furnishes  no  evidence  of  such  consent  to  discharge 
the  defendant,  because  as  has  just  been  stated,  the  plaintiff  did  not, 
nor  could  know,  that  any  change  in  the  ownership  had  taken  place. 

If  Torrance  and  E.  S.  Buchanan  be  considered  in  the  light  of  joint 
owners  or  partners,  either  dormant  or  otherwise,  there  exists  the 
49ame  responsibility.  They  were  principals,  and  although  unknown, 
Mg^M  the  credit  was  given  to  ♦  them.  It  was  not  given  to  the  agent. 
4:114  gjg  character  of  agent  was  known.  Nor  was  it  given  to  the 
'establishment,  but  to  its  owners,  in  virtue  of  their  establishment, 
who  when  discovered,  were  answerable  as  has  been  before  stated. 
The  only  difficulty  which  could  exist,  as  to  their  responsibility  as 
partners,  must  be  placed  on  the  ground,  that  no  contract  was  en- 
t^red  into  during  the  existence  of  the  partnership.  But  we  have  seen 
that  the  vendor  had  a  right  to  look  to  the  principal,  if  the  agent 
made  an  offer,  although  the  agency  should  have  been  revoked,  or 
the  principal  withdrew  from  the  concern  before  the  vendor  aocepted, 
^nd  before  he  could  possibly  know  of  the  course  to  be  pursued  by 
the  principal,  and  if  this  be  the  correct  doctrine,  the  retiring  part- 
ner would  be  bound  in  the  same  manner,  as  if  he  had  continued  in 
the  firm  until  the  consummation  of  the  contract. 

From  the  preceding  views  it  follows,  that  the  County  Court  were 
in  error  in  granting  all,  or  any  of  the  defendant's  prayers. 

Before  expressing  an  opinion  upon  the  judgment  of  the  Court 
below,  in  their  refusal  to  grant  the  prayers  of  the  plaintiff,  it  will 
be  necessary  to  examine  one  branch  of  the  offer  made  by  J.  A.  Buch- 
anan to  the  plaintiff,  which  has  not  heretofore  been  adverted  to,  and 
upon  the  solution  of  which,  the  event  of  this  cause  must  mainly  de- 
pend. We  advert  to  that  part  of  the  offer,  which  called  upon  the 
plaintiff,  if  he  accepted  it,  to  apprise  him  of  the  fact  by  the  return 
mail,  that  he  might  regulate  his  foreign  orders.  The  construction 
of  this  clause,  in  a  mercantile  contract  of  this  description  can,  we 
think,  hardly  admit  of  a  doubt.    Its  importance  to  the  defendant  is 
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manifested  by  the  fact,  that  it  constitutes  a  leading  featare  in  the 
offer;  and  by  the  reason  which  is  assigned  for  the  request,  and  is 
just  as  obligatory  as  if  it  had  constituted  an  express  condition  upon 
which  the  offer  was  made.  That  the  defendant  sustained  no  injury^ 
if  an  answer  had  not  been  returned  as  requested  does  not  meet  the 
question. 

♦The  defendant  would  have  a  right  to  say  non  in  hccc  foe-  ^^- 
dera  veni  ;  my  offer  is  not  to  be  considered  as  a  binding  offer,  ^"^ 
unless  I  get  the  notification  of  your  acceptance  by  return  mail,  or  by 
some  other  mode  of  conveyance  equally  as  speedy.  This  we  believe 
to  be  the  true  construction  of  the  offer,  and  whether  or  not,  this  part 
of  the  offer  was  complied  with  on  the  part  of  the  plaintiff,  is  a  ques- 
tion exclusively  for  the  consideration  of  the  jury,*  and  if  the  offer  in 
this  respect  was  not  complied  with,  Torrance  having  withdrawn  be- 
fore the  18th  of  April,  the  day  of  the  acceptance  of  the  offer,  any  dis- 
pensation with  this  important  feature  of  the  original  proposition,, 
would  make  what  was  subsequently  done,  a  new  contract,  entered 
into  after  the  agency  had  terminated,  and  of  course,  Torrance  would 
not  in  such  event  be  answerable. 

Applying  the  doctrines  maintained  in  this  opinion,  to  the  various 
prayers  offered  by  the  plaintiff,  it  will  follow,  that  the  Court  were 
right  in  rejecting  all  the  prayers  offered  by  him. 

The  evidence  of  various  merchants  and  traders,  offered  by  the  de- 
fendant, to  prove  that  it  was  not  generally  known  in  Baltimore,  or 
elsewhere,  that  the  defendant  was  at  any  time  interested  in  the  fac- 
tory, was,  we  think,  properly  admitted.  For  if  it  had  been  generally 
known  in  Baltimore,  that  Torrance  was  interested  in  the  concern,  a 
knowledge  of  that  fact  might  have  been  presumed  in  the  plaintiff; 
and  if  the  plaintiff  had  knowledge  of  this  interest,  and  no  knowledge 
of  the  withdrawal,  the  defendant's  liability  would  continue,  until  he 
gave  notice  of  his  withdrawal.  1  Barn,  dt  Adolph.  11 ;  20  Serg.  and 
Latch.  333.  Judgment  reversed^  and  procedendo  awarded. 

DoBSET,  J.  dissented. 


•  Jacob  H.  Slbmakeb  vs,  Bushrod  W.  Marriott.     40ft 

December,  1833. 

The  sheriff  is  responsible  for  the  escape  of  a  party  arrested  in  a  civil  action, 
or  committed  for  want  of  bail,  though  the  public  jail  in  which  such 
party  is  confined  is  out  of  repair; — he  is  bound  by  public  policy  for 
the  safe-keeping  of  those  whom  the  law  entrusts  to  his  care. 

The  Act  of  1818,  ch.  208,  has  so  far  recognized  the  practice  of  committing 
slaves  to  jail,  by  justices  of  the  peace,  at  the  request  of  their  owners, 
for  real  or  supposed  offences  against  them,  to  be  there  supported  at  the 
ezi)ense  of  such  owners,  that  such  a  commitment,  not  made  at  the 
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Id  stance  of  a  party  engaged  in  the  traffic  of  buying  and  selling  slaves, 
is  to  be  regarded  as  made  in  due  course  of  law,  for  which  the  sheriff  is 
responsible  accordingly. 
The  sheriff  who  receives  the  public  jail  from  his  predecessor  without  a  deed 
of  assignment,  is  responsible  from  that  period,  for  the  safe-keeping  of 
the  prisoners  there,  as  if  they  had  been  originally  committed  to  his 
custody. 

Appeal  from  Anne  Arundel  Goanty  Gonrt.  This  was  an  action 
on  the  case,  instituted  by  the  appellant  on  the  18th  April,  1831, 
against  the  appellee,  the  sheriff  of  Anne  Arundel  Gonnty,  to  recover 
damages  for  the  escape  of  a  negro  man,  the  slave  of  the  plaintiff, 
who  had  been  committed  to  the  defendant's  custody  for  safe-keep- 
ing. Issue  was  joined  upon  the  plea  of  not  guilty.  At  the  trial  the 
plaintiff  proved,  that  on  the  26th  of  October,  1830,  he  was  the  owner 
of  the  negro  slave,  in  the  declaration  mentioned ;  that  he  was  worth 
$375  f  that  he  ran  away,  was  apprehended,  and  confined  in  Harford 
Gounty  jail.  That  by  the  authority  of  the  plaintiff,  the  witness  went 
to  Harford  and  received  the  slave,  brought  him  to  Annapolis,  and 
carried  him  before  a  justice  of  the  peace  for  Anne  Arundel  County, 
on  the  26th  of  October,  1830,  who  then  and  there  committed  him  to 
the  custody  of  the  sheriff  of  said  county.  That  the  witness  delivered 
him  on  the  same  day  with  the  following  commitment  to  the  jailor,  in 
the  jail. 

"The  sheriff  of  Anne  Arundel  County  will  receive  into  his  custody, 
^  the  body  of  negro  Bill  Philips,  the  property  ♦of  Jacob  H.  Sle- 
^"  •  maker,  and  him  safe  keep,  until  released  by  his  said  master. 
Given  under  my  hand  and  seal,  this  26th  October,  1830. 

James  Hunter.  [Seal.]" 

He  further  proved,  that  a  certain  Bichard  Iglehart,  was  then  in 
possession  of  said  jail,  by  virtue  of  his  office  as  sheriff*,  which  ex- 
pired on  the  first  Monday  of  the  said  month  of  October.  That  the 
defendant  was  duly  elected,  and  commissioned  as  sheriff,  and  bonded 
as  such  on  the  27th  of  the  same  month,  which  bond  was  approved 
on  the  second,  and  recorded  on  the  8th  of  the  then  following  Novem- 
ber. That  on  some  day  between  the  4th  and  9th  of  the  said  month 
of  November,  the  witness,  who  was  duly  authorized  for  that  purpose 
by  the  late  sheriff  Bichard  Iglehart,  attended  in  the  sheriff's  office, 
and  offered  to  surrender  the  office,  and  jail  to  the  defendant,  who 
upon  being  informed  that  a  formal  assignment  was  not  necessary,  or 
usual,  consented  to  receive  the  custody  of  the  said  jail,  promised  to 
continue  the  late  jailor,  as  his  jailor,  and  went  towai-ds  the  jail  for 
that  purpose.  That  the  negro  slave  in  question,  was  then  confined 
in  the  said  jail,  and  escaped  a  few  days  afterwards. 

The  defendant  then  offered  to  prove  by  a  witness  who  was  present 
at  the  conversation  between  the  agent  of  the  late  sheriff  and  the  de- 
fendant, that  the  defendant  declined  receiving  the  jail  without  a 
written  transfer  of  the  prisoners.    The  defendant  then  asked  the 
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iritness  what  was  the  condition  of  the  jail  at  the  time  of  the  confine- 
ment, and  escape  of  the  said  negro,  but  the  plaintiff  objected  to  the 
qaestion,  upon  the  ground  that  the  jaiPs  being  out  of  repair  did  not 
exonerate  the  defendant  from  his  responsibility  to  the  plaintiff  in 
this  action  5  but  the  Court  [Dorset,  C.  J.,  Ktlgoub  and  Wilkin- 
son, A.  J.]  overruled  the  objection,  and  directed  the  witness  to 
answer  the  question,  being  of  opinion,  that  the  commitment  in  this 
case  was  not  of  such  a  character  as  to  bind  the  sheriff  for  all  possi- 
ble escapes,  save  those  arising  from  the  act  of  God,  or  the  king's 
enemies. 

'  The    plaintiff  excepted,,  and  the  verdict  and  judgment  being 
against  him,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 

^JbGHExb,    civ. 

Brewer^  for  the  appellant,  cited  Janes  Bail^  121,  (note  38;)  White 
vs.  Wagner,  4tH.i&J.  391 ;  2  Bac.  Ahr.  608 ;  Act  1716,  ch.  44 ;  1792, 
ch.  72;  1818,  ch.  208;  Somervell  vs.  Hun%  3  H.  (&  McH.  113;  6  Bac. 
Abr.  161. 

Alexander,  for  the  appellee,  cited  Sotharon  vs.  Weems,  3  O.  (&  J. 
441 ;  2  Stark.  Ev.  360 ;  1   Wheat.  Selw.  465  ;•  2  Johns.  463 ; 
Bonafous  vs.  Walker,  2  Term  Rep.  126 ;  1  Saund.  37 ;  2  Stark.  *•"' 
Uv.  877. 

BtJCHANAN,  C.  J.  delivered  the  opinion  of  the  Court.  The  appel- 
lant being  the  owner  of  a  negro  slave  who  had  absconded  from  his 
service,  on  his  being  brought  back,  caused  him  to  be  committed  by  a 
justice  of  the  peace  to  the  jail  of  Anne  Arundel  County,  who  was  re- 
ceived by  the  then  sheriff  into  his  custody,  and  confined  in  jail;  and 
on  the  expiration  of  his  term  of  service  as  sheriff,  the  defendant  who 
succeeded  him,  on  entering  upon  the  duties  of  his  office,  accepted 
and  took  possession  of  the  jail,  together  with  the  negro  slave  then 
confined  in  it,  but  who  in  a  few  days  afterwards  made  his  escape, 
and  became  wholly  lost  to  the  appellant;  and  this  suit  was  brought 
against  the  defendant  as  sheriff,  to  recover  damages  for  the  escape. 

At  the  trial  the  plaintiff'  gave  evidence  of  the  value  only  of  the 
negro,  as  the  measure  of  the  damages  sought  to  be  recovered.  And 
the  defendant  offered  to  give  evidence  of  the  condition  of  the  jail  at 
the  time  of  the  confinement  and  escape  of  the  negro ;  which  was  ob- 
jected to  on  the  part  of  the  appellant,  on  the  ground  that  the  jail 
being  out  of  repair  did  not  exonerate  the  defendant  from  his  respon- 
sibility in  damages  on  account  of  the  escape ;  but  the  Court  over- 
ruled the  objection,  and  suffered  the  evidence  so  offered  to  go  to  the 
jury.  To  which  an  exception  was  taken,  and  the  question  presented 
is,  whether  a  sheriff  is  liable  in  damages  for  an  escape,  in  any  such 
case  of  commitment  to  jail  •  by  a  justice  of  peace  of  a  negro  ^  ^  ^ 
slave  at  the  instance  of  his  owner,  as  in  the  ordinary  case  of  ^1" 
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an  escape  ?  The  evidence  was  not  offered  in  mitigation  of  damages^ 
bat  in  bar  of  the  action,  and  objected  to  on  that  groand,  and  ad- 
mitted for  that  purpose.  It  was  the  only  pnrpose  for  which  it  could 
have  been  used.  The  defendant  was  liable  or  not  for  the  escape.  If 
answerable  at  all,  and  not  exempted  from  responsibility  by  the  jail 
being  out  of  repair,  (if  such  was  the  fact,)  his  liability  was  co-exten- 
sive with  the  loss,  the  injury  sustained  by  reason  of  the  escape,  and 
could  not  be  affected  by  any  condition  of  the  jail,  (with  which  the 
appellant  had  nothing  to  do,)  that  did  not  exonerate  the  defendant. 
It  is  not  like  the  case  of  an  action  for  damages,  in  which  the  conduct 
of  the  plaintiff,  the  provocation  received  by  the  defendant,  &c.  may 
be  given  in  mitigation,  as  in  an  action  for  a  libel,  or  of  assault  and 
battery.  And  whether  the  evidence  offered,  and  objected  to,  was 
admissible  or  not,  in  bar  of  the  action,  depends  upon  the  character, 
and  extent  of  the  duties,  and  responsibility  of  sheriff,  in  relation  to 
commitments  to  their  custody,  and  safe-keeping,  by  justices  of  the 
peace  of  negro  slaves,  at  the  instance  of  their  owners.  If  the  owner 
of  a  negro  slave  has  the  right  to  have  such  negro  slave  committed  to 
jail,  the  sheriff,  as  such,  is  bound  to  receive  and  safe  keep  him ;  and 
is  equally  liable  for  an  escape,  as  in  the  case  of  a  man  whom  he  has 
arrested  in  a  civil  action,  or  who  may  be  committed  for  want  of  bail. 
And  it  is  not  denied,  that  in  such  a  case  the  sheriff  would  be  liable 
for  an  escape,  notwithstanding  the  public  jail  should  happen  to  be 
out  of  repair.  That  is  his  own  look  out ;  he  takes  upon  himself  the 
office  with  its  responsibilities,  and  is  bound  for  the  safe-keeping  of 
those  whom  the  law  intrusts  to  his  custody.  Public  policy  requires 
it,  and  in  an  action  against  him  for  an  escape,  it  is  not  a  sufficient 
answer  to  say  that  the  jail  was  out  of  order.  The  only  inquiry  there- 
fore is,  whether  the  appellant  had  a  right  to  have  the  negro  man  in 
question  committed  to  the  jail  of  Anne  Arundel  County }  no  objec- 
tion  being  raised  to  •  the  sufficiency  of  the  warrant  of  commit- 
**^*   ment,  in  form,  or  substance. 

It  has  been  the  constant  practice  (with  what  moral  propriety,  it  is 
not  for  us  to  say,)  for  owners  of  slaves  in  this  State,  to  have  them 
committed  to  the  jails  of  the  respective  counties,  for  real  or  supposed 
offences  committed  against  their  owners.  But  a  great  abuse  of  the 
public  jails  having  grown  up,  in  making  them  the  receptacles  of 
slaves  for  persons  engaged  in  the  traffic  of  buying  and  selling  them, 
the  Act  of  1818,  ch.  208,  was  passed  to  correct  that  abuse.  By  the 
first  section  of  which  it  is  declared  to  be  unlawful  for  the  sheriff  of 
any  county,  to  receive  into  the  public  jail  any  negro  slave  unless  com- 
mitted in  due  course  of  law.  The  second  section  imposes  a  fine  of 
$500,  upon  any  sheriff  who  shall  receive  into  the  public  jail  any  slave 
unless  he  shall  be  so  committed.  And  by  the  third  section  it  is  en- 
acted,'Hhat  nothing  in  this  Act  contained,  shall  be  construed  to 
prohibit  or  prevent  the  owner  of  a  slave,  who  is  a  person  not  engaged 
in  the  traffic  of  buying  and  selling  slaves,  from  having  any  slave  com- 
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mitted  to  jail,  and  supported  at  his  expense."    Thus,  by  prohibiting 
sheriffs  from  receiving  into  the  public  jails,  negro  slaves  belonging  to 
persons  engaged  in  the  traffic  of  baying  and  selling  slaves,  unless 
committed  in  due  course  of  law ;  and  treating  commitments  of  negro 
slaves  for  safe-keeping,  at  the  instance  of  such  persons  as  not  made 
indue  course  of  law;  and  by  declaring,  that  nothing  in  that  Act 
shall  be  construed  to  prohibit  or  prevent  the  owner  of  a  slave,  who  is 
not  a  person  engaged  in  the  traffic  of  buying  and  selling  slaves,  ^^from 
having  any  slave  committed  to  jail,"  by  irresistible  implication,  (con- 
struing all  the  sections  together,)  legalizing  such  commitments,  and 
giving  to  them  the  character  and  effect  of,  and  recognizing  them  as 
commitments  in  due  course  of  law.    The  words  "  having  any  slave 
committed  to  jail,"  meaning  (in  the  sense  in  which  they  are  used  in 
the  Act,)  committed  by  a  proper  officer  of  the  law.    What  other  con- 
struction can  be  given  to  that  Act  ?    No  negro  slaves  are  to  be  re- 
ceived *  into  the  public  jails  unless  committed  in  due  course    m^^ 
of  law,  but  slaves  committed  at  the  instance  of  owners  not  ^^'^ 
being  persons  engaged  in  the  traffic  of  buying  and  selling  slaves,  are 
to  be  received  into  the  public  jails.    Such  commitments  therefore,  are 
authorized  by  that  Act,  and  are  commitments  in  due  course  of  law. 
It  is  a  right  recognized,  and  extended  by  the  Act  to  the  designated 
owners  of  slaves,  to  have  them  committed  to  jail  by  the  proper  officer, 
and  the  sheriffs  are  bound  to  receive  such  slaves  so  committed,  to  be 
supported  under  the  provisions  of  the  last  section  of  the  Act,  at  the 
costs  of  their  owners. 

In  this  case,  the  defendant  having  entered  upon  the  duties  of  his 
office,  accepted,  and  received  the  jail  from  his  predecessor,  together 
with  the  negro  in  question  then  confined  in  it,  he  took  him  with  the 
jail,  and  is  in  no  better  condition,  than  if  he  had  been  originally  com- 
mitted to  his  custody  ;  and  is  amenable  to  the  appellant  in  damages 
to  the  amount  of  the  loss  sustained,  in  consequence  of  the  escape  of 
the  negro. 

In  this  view  of  the  subject,  we  think  the  Court  below  erred  in  i)er- 
mittiug  the  evidence  objected  to,  to  go  to  the  jury. 

-  Judgment  reversed^  and  procedendo  awarded. 


BOBEBT  ABMSTBONG  V8.  BOBEBT  &  THOMAS  BOBINSON. 

December,  1833. 

Where  a  bond  was  conditioned  to  perform  an  award  to  be  made  by  arbitra- 
tors, and  the  condition  (which  recited  the  submission)  was  silent  as  to 
the  time  at  which  the  award  was  to  be  rendered,  the  circumstances  that 
the  penal  part  of  the  bond  acknowledged  the  sum  ''by  us  (the  obligors) 
to  be  paid  to  the  said  B.  three  months  from  the  date  hereof/^  cannot 
avail,  to  engraft  a  limitation  upon  the  power  of  the  arbitrators,  and 
make  an  award  rendered  after  the  expiration  of  three  months  Toid.  . 
17  5  a.  &  J. 


258  ARMSTEONG  vs.  ROBINSON.— 5  G.  &  J. 

^1 Q   *  Where  a  bond  was  payable  to  R.  &  Ck>.  a  declaration  stating,  that 
^'-^  A.  acknowledged  himself  to  be  held  and  firmly  bound  unto  T.  R. 

&  R.  R.  by  the  name  and  style  of  R.  &  Co.  is  sufficient,  and  this  is  no 

variance. 

In  actions  founded  upon  contract,  whether  by  parol  or  deed,  if  the  demand 
or  cause  of  action  be  joint,  all  the  parties,  if  alive,  must  join  in  bring- 
ing the  action,  which  should  properly  be  in  their  names,  and  not  in  the 
name  of  the  company  or  firm,  where  it  is  a  company  or  firm,  that  ha& 
the  cause  of  action,  (a)  * 

In  actions  upon  the  contract,  where  all  the  parties  do  not  join  as  plaintiffs, 
the  defendant  may  avail  himself  of  the  non- joinder  upon  proof  at  the 
trial,  or  he  may  plead  such  matter  in  abatement,  or  if  it  appears  on  the 
record  by  the  pleadings,  he  may  take  advantage  of  it  by  demurrer,  (b) 

In  a  suit  on  a  bond  signed  A.  &  Co.  the  writ  and  declaration  were  against 
A.  only,  the  Court  will  not  upon  general  demurrer  assume,  that  there 
was  any  other  living  person  jointly  bound  with  A.  at  the  time  the  suit 
was  brought,  nor  that  A.  was  not  A.  &  Co. 

In  declaring  on  a  bond  it  is  not  necessary  to  set  it  out  in  hcec  verixi^  but  it  is 
sufficient  if  it  is  stated  according  to  its  true  legal  effect  and  operation,  [e] 

One  partner  cannot  bind  another  by  his  bond  sealed  in  the  name  of  the  firm, 
to  perform  an  award,  though  the  bond  is  binding  upon  the  party  who 
seals  it,  and  may  be  declared  upon  accordingly,  (d) 

An  award  must  pursue  the  submission,  or  it  is  bad.  (e) 

Where  the  condition  of  a  bond  was,  that  A.  &  Co.  should  comply  with  the 
award  of  arbitrators,  and  the  award  was  that  A.  (who  in  fact  signed 
the  bond  as  A.  &  Co.)  should  pay,  or  cause  to  be  paid  by  A.  &  Co.  a 
sum  iof  money  in  full  settlement  of  the  matters  submitted,  this  was 
held  in  effect,  an  award  that  A.  &  Co.  should  pay,  or  considering  the 
bond  as  A^s  sole  obligation,  and  as  a  stipulation  that  he  should  pay. 
then  the  award  was  within  the  condition,  and  in  either  case  sufficient. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
debt,  instituted  by  the  appellees  against  the  appellant,  on  the  22d  of 
March,  1828,  on  a  bond  signed  and  sealed  by  <<  Robert  Armstrong  & 
Co."  in  favor  of  *'  Robert  Robinson  &  Co."  bearing  date  on  the  18th 
May,  1827,  in  the  penalty  of  $5,000,  to  be  paid  in  three  months  from 
the  date  thereof,  conditioned  as  follows:  ''The  condition  of  this  ob- 
ligation is  such,  that  whereas  several  difficulties  exist  in  the  settle- 
ment of  moneyed  and  commercial  concerns,  between  the  above 
named  Robert  Armstong  &  Co.  and  the  said  Robert  Robinson  &  Co., 
and  they  the  said  parties  have  mutually  agreed,  that  John  Keys  and 


(a)  See  Mitchell  vs.  Dcdl,  2  H.  &  G.  119,  note;  Slater  vs.  Magraw,  12  6.  So 
J.  265.  As  to  non- joinder  of  defendants  see  Brown  vs.  Wdrram,  3  H.  &  J. 
444,  note, 

(b)  Approved  in  Wallis  vs.  Dilley,  7  Md.  250:  Smith  vs.  Crichton,  33  Md. 
107;  Jacobs  vs.  Davis,  84  Md.  215.    See  Mitchell  vs.  Doll,  2  H.  &  G.  119,  note. 

(c)  Approved  in  Neale  vs.  Fowler,  31  Md.  157.  See  Walsh  vs.  GUmor^  3  H. 
&  J.  294,  note  (d). 

(d)  See  Brown  vs.  Duncanson,  4  H.  &  McH.  222,  note. 

(e)  See  Cromwell  vs.  Owings^  6  H.  &  J.  12,  note  (b). 


ARMSTEONG  vs.  ROBINSOK— 5  G.  &  J.  259 

Thomas  *  Kelso  shall  adjust  and  settle  the  above  maationed  ac-  M-m^ 
coants,  with  the  privilege  of  calling  in  a  third  person  if  neces-  *•■* 
Bary,  and  if  the  above  bonnden  Bobert  Armstrong  &  Go.  comply 
with  the  award  of  the  above  named  arbitrators,  the  above  obliga- 
tion to  be  void,  &e." 

The  declaration,  after  reciting  that  the  appellant,  Bobert  Arm- 
strong, by  the  above  bond,  acknowledged  himself  to  be  bound  to  the 
appellees,  Bobert  Bobinson  &  Thomas  Bobinson,  in  the  sum  of  $5,000, 
by  the  name  and  style  of  Bobert  Bobinson  &  Go.  proceeded  to  aver, 
that  the  arbitrators  duly  made  and  delivered  their  award  on  the  22d 
day  of  March,  1828,  and  did  then  and  there  award,  order  and  direct, 
that  the  said  Bobert  Armstrong  should  pay,  or  cause  to  be  paid  by 
the  said  Bobert  Armstrong  &  Go.  to  the  said  Bobert  Bobinson  &  Go. 
the  sum  of  $4,500,  in  full  settlement  of  all  the  claims,  accounts  and 
demands  whatsoever,  between  the  said  Bobert  Armstrong  &  Go.  and 
the  said  Bobert  Bobinson  &  Go.  up  to  the  18th  of  May,  1827,  and 
arising  out  of  the  commemal  and  moneyed  transactions  between 
said  companies;  with  a  clause  providing  for  mutual  releases,  &c. 
The  breach  assigned  was,  that  Bobert  Armstrong  had  not  himself 
paid,  or  caused  Bobert  Armstrong  &  Go.  to  pay  the  amount  of  the 
award. 

After  oyer,  the  defendant  pleaded  that  the  arbitrators  did  not 
within  three  months  from  the  date  of  the  said  writing  obligatory 
make  an  award,  &c. 

The  plaintifis  demurred  generally  to  this  plea,  and  the  defendant 
joined  in  the  demurrer. 

The  Gounty  Court  ruled  the  demurrer  good,  and  gave  judgment 
for  the  plaintiff;  upon  which  the  record  was,  upon  the  appeal  of  the 
defendant,  brought  to  this  Gourt. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen  and 

DOESEY,  JJ. 

Oill  and  Campbell,  for  the  appellants,  cited  Mitchell  vs.  Dall,  2  B. 
cfc  6. 170 ;  Sheehy  vs.  Marideville,  7  Cranchj  217 ;  Fergtison  vs.  Ear- 
wood,  lb.  413 ;  Bonner  vs.  Wilkinson,  5  Barn,  cfc  Aid.  682 ;  Henry  vs. 
Broicn,  19  Johns.  Eep.  50 ;  Oould  vs.  Barnes,  3  Taunt.  503 ;  CooJc  vs. 
Graham,  3  Cranch,  229 ;  Bonner  vs.  Wilkinson,  7  Serg.  cfc  Low.  231 ; 
McNittVA.  Clarke,  7  Johns.  467;  Cook  vs.  Graham,  3  Cranch,  229; 
Warden  vs.  Pinney,  1  Wendell,  218 ;  Manhattan  Co.  vs.  Ledyard,  1 
Caine^s  Rep.  192;  Uhle  vs.  Furdy,  6  Wendell,  630;  Gould  vs.  Barnes, 
3  Taunt.  503;  1  Chitty  PL  336,  [Ed.  1833;)  Moore  vs.  Fenwick,  Gil- 
mor's  Rep.  217;  1  Chitty  PL  615,  {Ed.  1833;)  2  Harr.  Ent.  562;  2 
Chitty  PL  019,  (Ed.  1812;)  1  Saund.  317,  (note  1;)  1  Saund.  Rep. 
103,  (note  1.) 

Johnson  and  McMahon,  for  the  appellees,  cited  Brown  vs.  Warram, 
3  fl.  cfc  J.  572;  1  i^und.  288;  Kidd,  42;  1  Satind.  288;  •  1 
Peter^s  S.  G.  R.  222;  Cutter  vs.  Whittemore,  10  Mass.  Rep.  444;  **® 
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Fergusson  vs.  Harwoodj  7  Cranch^  408,  413,  414 ;  Archer  vs.  WUlium- 
sofiy  2  H,  dt  O.  62 ;  Cromwell  vs.  Owings^  6  H.  dt  J.  10. 

BUCHANA.N,  C.  J.  delivered  the  opinion  of  the  Court.  The  first 
question  raised  upon  the  pleadings  in  this  cause  is,  whether  accord- 
ing to  the  proper  construction  of  the  arbitration  bond  on  which  the 
suit  is  brought,  the  award  should  not  have  been  made  within  three 
months  from  the  date  of  the  bond. 

No  time  is  limited  in  the  condition  of  the  bond  for  making  the 
award,  but  the  argument  on  the  part  of  the  appellant,  in  support  of 
the  affirmative  of  the  proposition,  is  drawn  from  the  words,  ^'  by  us 
to  be  paid  to  the  said  Bobert  Bobinson  &  Go.  three  months  from  the 
date  hereof,"  to  be  founc^in  the  obligator j  part  of  it.    At  first  blush 
there  would  seem  to  be  something  in  it,  and  as  if  the  obligation  to 
pay,  three  months  from  the  date  of  the  bond,  looked  to  the  award 
being  made  within  that  time;  the  intention  being,  chat  the  bond 
should  not  become  absolute  before  an  award  should  be  made.    Bat 
if  the  words,  "  by  us  to  be  paid  three  months  from  the  date  hereof," 
Ai  o   ^^  ^^®°  *  altogether  omitted,  and  no  time  of  payment  men- 
**^  tioned,  so  that  as  in  the  case  of  an  ordinary  bond,  without 
any  limitation  of  time  in  the  condition  for  the  payment  of  the  money, 
looking  to  the  language  of  the  obligatory  part  of  it  only,  it  would 
have  been  payable  immediately,  it  would  scarcely  be  said  that  the 
award  was  required  to  be  made  instanter,  complicated  commercial 
transactions  coustituting  the  subject  of  the  submission ;  and  that  if 
not  so  made,  the  bond  would  have  become  inoperative,  and  that  no 
suit  could  have  been  sustained  upon  it,  for  the  non-compliance  with 
an  award  made  three  days  afterwards.    Such  a  construction  could 
never  be  given  to  such  a  bond,  which  would  be  to  render  it  a  nullity 
from  the  moment  of  its  execution.    But  being  an  undertaking  for  the 
performance  of  an  award  to  be  subsequently  made,  though  payable 
on  its  face  immediately,  it  only  becomes  absolute  on  the  failure  or 
refusal  of  the  obligor  to  perform  the  award  when  made,  which  must 
be  done  within  the  time  limited  in  the  condition,  if  there  be  such  a 
limitation  of  time;  and  if  not,  then  at  any  indefinite  time.    The  lim- 
itation of  the  time  for  making  the  award  (where  there  is  any,)  being 
always  in  the  condition  of  the  bond,  that  being  one  of  the  offices  of 
the  condition.    And  it  is  wholly  immaterial  whether  there  be  any 
time  of  payment  specified  in  the  obligatory  part  of  the  bond  or  not; 
since  it  is  not  on  the  failure  of  the  obligor  to  pay  the  amount  of  the 
sum  mentioned  in  the  bond  that  his  liability  attaches,  but  on  his 
failure  only  to  perform  the  award.    His  obligation  being  not  to  pay 
the  sum  mentioned  in  the  bond,  at  the  expiration  of  the  time  speci- 
fied, but  to  perform  the  condition  on  pain  of  forfeiting  the  penalty. 
The  object,  therefore,  of  introducing  the  words,  '*  by  us  to  be  paid 
three  months  from  the  date  hereof,"  must  be  understood  to  have  been 
to  protect  the  obligor  against  an  action  upon  the  bond,  before  the 
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expiration  of  that  time,  in  the  event  of  an  award  being  made  within 
the  three  months,  which  may  have  been  thought  probable  by  the 
parties.  And  afber  the  expiration  •  of  the  three  mouths,  the  -  ^^ 
bond  stood  as  if  no  such  words  had  been  used ;  and  as  if  they  ^'•^ 
had  been  originally  omitted,  awaiting  the  action  of  the  arbitrators, 
and  the  violation  of  the  condition  by  the  obligor  to  give  to  the  obli- 
gees a  right  of  action ;  which  could  only  accrue  on  such  violation  in 
neglecting  or  refusing  to  perform  the  award  when  made,  until  when 
it  gave  to  the  obligees  no  action  or  demand  against  the  obligor. 
And  no  time  being  limited  in  the  condition  for  the  making  the  award, 
the  arbitrators  named  had  their  own  time  for  doing  it,  without  being 
restricted  to  the  three  months  as  has  been  supposed.  It  cannot  be  de- 
nied, that  though  the  time  of  payment  mentioned  in  the  bond  is 
three  months  after  the  date,  if  the  time  for  making  the  award  had 
been  limited  in  the  condition  to  six  months,  (which  might  well  have 
been,)  and  the  award  had  been  made  at  any  time  after  three  months, 
but  within  six  months,  it  would  have  been  good,  and  within  the  sub- 
mission. And  the  only  difference  is,  that  here  no  time  is  limited  in 
the  condition,  and  therefore  a  greater  latitude  is  given. 

The  bond  wa«  given  by  Eobert  Armstrong  &  Co.  to  Bobert  Rob- 
inson &  Go.  The  suit  is  against  Eobert  Armstrong,  and  the  decla- 
ration alleges  that  Eobert  Armstrong  acknowledged  himself  to  be 
held  and  firmly  bound  unto  Thomas  Eobinson  and  Eobert  Eobinson, 
by  the  name  and  style  of  Eobert  Eobinson  &  Go.  &c.  &c.  It  is  difiQ- 
cult  to  believe  that  the  objection  raised  to  this  mode  of  declaring 
was  seriously  made  or  much  relied  upon. 

It  is  an  established  rule,  that  in  actions  founded  upon  contract, 
whether  by  parol  or  deed,  if  the  demand  or  cause  of  action  be  joint, 
all  the  parties,  if  alive,  must  join  in  bringing  the  action,  which 
should  properly  be  in  their  names,  and  not  in  the  name  of  the  com- 
pany, or  firm,  where  it  is  a  company,  or  firm,  that  has  the  cause  of 
action ;  and  that,  as  far  as  appears  from  the  record,  is  what  has  been 
done  here  ;  the  appellees,  Thomas  and  Eobert  Eobinson,  alleging  in 
their  declaration  that  the  undertaking  was  to  them  by  the  name  and 
style  of  Eobert  Eobinson  &  Go.  •  If  Thomas  and  Eobert  Eob-  -  ^.g 
inson  are  not  the  only  members  of  the  firm  of  Eobert  Eobin-  '*'•,* 
son  &  Go.  to  whom  the  bond  was  given,  the  appellant  might  have 
availed  himself  of  the  non-joinder,  by  proof  at  the  trial,  or  he  might 
have  pleaded  that  matter  in  abatement,  which  was  not  done.  And 
if  it  had  appeared  on  the  record  by  the  pleadings,  he  might  have 
taken  advantage  of  it  by  demurrer.  But  not  appearing  on  the  re- 
cord, even  if  the  fact  exists,  it  cannot  be  reached  by  the  demurrer  in 
this  case,  and  the  mere  mode  of  declaring  is  not  obnoxious  to  any  ob- 
jection arising  upon  the  demurrer.  It  is  a  correct  mode  of  declaring, 
and  it  is  always  sufficient,  if  the  plaintiffs  are  proved  to  be  the  mem- 
bers of  the  company  or  firm,  and  the  persons  meant  by  the  name  and 
style  used  in  the  instrument. 
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'  Whether  the  suit  was  properly  institated  against  Robert  Arm- 
strong, is  a  question  not  open  on  the  demurrer.  It  does  not  appear 
on  the  record,  that  there  was  any  other  person  jointly  bound  in  the 
bond  with  Robert  Armstrong,  who  was  living  at  the  time  the  suit 
was  brought,  and  who  should  have  been  joined  in  the  action.  It 
does  not  appear  upon  the  record,  nor  is  it  a  presumption  oi*  law,  that 
Robert  Armstrong,  and  Robert  Armstrong  &  Go.  are  not  one,  and 
the  same  person,  or  that  there  was  any  other  person  living  at  the 
time  the  suit  was  brought,  belonging  to  that  firm,  and  bound  by  the 
bond,  except  Robert  Armstrong ;  and  not  appearing  on  the  record, 
if  there  was  any  such  person  so  bound,  and  alive  when  the  suit  was 
brought,  the  appellant  should  have  taken  advantage  of  the  noD- 
joinder  by  a  plea  in  abatement.  As  to  the  supposed  variance  be- 
tween the  bond  produced,  and  the  bond  declared  upon,  it  is  not  per- 
ceived to  exist.  The  profert  brought  the  bond  into  Court,  and  by 
the  oyer  it  was  spread  upon  the  record,  and  made  a  part  of  the  de- 
claration to  which  the  plea  was  pleaded.  And  being  thus  made  a 
part  of  the  declaration,  and  admitted  by  the  plea  of  no  award  within 
three  months  from  the  date,  of  and  concerning  the  matters  in  the 
condition  mentioned  and  referred,  there  is  no  variance  between 
^^  •  the  bond  declared  upon,  and  the  bond  produced ;  the  record 
^^'^  showing  the  bond  declared  upon  to  be  a  bond  of  Robert  Arm- 
strong &  Co.,  and  the  bond  produced,  being  a  like  bond  of  Robert 
Armstrong  &  Co. 

In  declaring  on  a  bond,  it  is  not  necessary  to  set  it  out  in  hoiC 
verba,  but  it  is  sufficient  if  it  is  stated  according  to  its  true  legal 
effect  and  operation.  If  there  were  other  persons  than  Robert  Arm- 
strong belonging  to  the  firm,  he  was  not  competent  to  bind  his  part- 
ners to  the  submission.  The  bond  therefore,  though  not  binding  on 
such  partners,  was  his  bond,  and  binding  on  him.  And  being  his 
bond,  it  was  declared  upon,  according  to  its  true  legal  effect.  It 
makes  no  difference  that  it  was  given  in  the  name  pf  Robert  Arm- 
strong &  Co.,  it  was  not  the  less  his  bond,  and  the  suit  could  not 
properly  have  been  brought  against  Robert  Armstrong  &  Co.,  not 
being  a  corporation.  It  is  objected  that  the  award  does  not  pursue 
the  submission ;  and  if  so,  it  is  certainly  bad.  It  is  necessary  then 
to  see  what  was  submitted,  and  what  the  arbitrators  have  awarded. 

The  submission  is  of  '*  several  difficulties  existing  in  the  settlement 
of  moneyed  and  commercial  concerns,  between  Robert  Armstrong  & 
Co.  and  Robert  Robinson  &  Co."  Robert  Armstrong,  by  the  name 
and  style  of  "Robert  Armstrong  &  Co."  bound  himself,  that  Robert 
Armstrong  &  Co.  should  comply  with  the  award  of  the  arbitrators, 
and  the  award  is,  "  that  Robert  Armstrong  shall  pay,  or  cause  to  be 
paid,  by  Robert  Armstrong  &  Co.  to  Robert  Robinson  &  Co.  the  sum 
of  $4,500,  in  full  of  all  claims,  accounts,* and  demands  whatsoever, 
between  Robert  Armstrong  &  Co.  and  Robert  Robinson  &  Co., 
arising  out  of  the  commercial  and  moneyed  transactions  between  the 
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I  'Companies,"  with  a  provision  for  matual  releases  between  the  com- 

panies, in  relation  to  the  matters  submitted. 

The  award  then  being  an  adjustment  of  all  the  moneyed  and  com- 
mercial transactions,  between  Robert  Armstrong  &  Co.,  and  Robert 
Kobinson  &  Co.,  it  is  so  far,  clearly  within  the  submission.  And  as 
to  the  sum  awarded  to  be  *  paid  to  Robert  Robinson  &  Co.,  it  ^^o 
may  be  considered  as  in  effect  an  award,  that  Robert  Arm-  '*'••' 
strong  &  Go.  should  pay  it;  being  awarded  on  account,  and  in  full 
of  all  demands  against  them,  which  were  submitted  to  the  arbitra- 
tors :  and  the  direction  being  that  Robert  Armstrong  shall  pay  it,  or 
<»ase  it  to  be  paid  by  Robert  Armstrong  &  Go.;  or  viewing  it  as  an 
award  that  Robert  Armstrong  shall  pay  it,  it  does  no  more  than  fol- 
low the  condition  of  the  bond  which  is,  that  Robert  Armstrong  & 
Oo.  shall  comply  with  the  award.  He  could  not  bind  his  partners  if 
there  were  any  others  alive  belonging  to  the  firm  ;  but  he  could,  and 
did  bind  himself,  (the  bond  according  to  its  legal  effect  being  his 
alone,)  that  Robert  Armstrong  &  Co.  should  comply  with  the  award 
of  the  arbitrators.  He  undertook  in  behalf  of  the  company  to  sub- 
mit the  matters  in  dispute,  which  did  not  bind  his  partners,  if  he  had 
any  who  were  alive,  but  it  bound  him  so  far  as  his  interest  was  con- 
oerned ;  and  he  might  very  well  bind  himself  in  an  undertaking  that 
the  others,  or  that  he  and  the  others,  should  comply  with  the  award. 
And  being  a  party  to  the  submission,  and  bound  on  behalf  of  the 
<x>mpany,  and  the  award  being  expressly  upon  the  matters  submitted, 
it  is  not  a  suflQcient  objection  to  the  award,  that  it  directs  the  money 
to  be  paid  by  him,  who  on  his  own  account,  and  on  behalf  of  others, 
in  nature  of  a  surety  was  bound  for  the  payment  of  it.  The  award, 
in  directing  that  he  shall  pay  the  sum  awarded,  or  cause  it  to  be 
paid  by  Robert  Armstrong  &  Co.  only  directs  that  he  shall  do  what 
by  his  bond  he  bound  himself  should  be  done ;  and  for  the  neglect  or 
refusal  to  do  which  by  the  company,  if  the  award  had  been  that  they 
«honld  pay  it,  he  would  have  been  subjected  to  an  action  on  the 
bond,  and  a  payment  of  it  would  discharge  the  company  from  all  lia- 
bility to  Robert  Robinson  &  Co.,  on  account  of  the  matters  submitted 
to  the  arbitrators.  The  award  therefore,  is  in  effect  the  same  as  if 
it  had  been  that  Robert  Armstrong  &  Co.  should  pay. 

Moreover,  it  does  not  appear  from  the  record,  (and  the  law  does 
not  presume  it,)  that  there  is  any  other  person  •  living  than  - 
Robert  Armstrong,  belonging  to  the  firm  of  Robert.  Arm-  ^-^^ 
strong  &  Co.;  or  that  Robert  Armstrong  and  Robert  Armstrong  & 
Co.  are  not  one,  and  the  same  person.  And  in  support  of  the  award, 
it  will  be  intended  that  they  are ;  as  if  it  was  not  so  he  must  know 
it,  and  if  material  might  have  shown  it,  which  he  has  not  done. 
There  is  no  objection  therefore,  either  to  the  award,  or  the  breach 
assigned.  Robert  Armstrong,  as  far  as  appears  upon  the  record, 
being  the  only  person  from  whom  the  mone^^  directed  to  be  paid  was 
due ;  and  the  award  that  he  shall  pay,  or  cause  it  to  be  paid,  &c. 
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being  in  effect,  a  direction  that  he  shall  pay  what  he  himself  owes. 
And  if  the  award  had  been  that  Bobert  Armstrong  &  Go.  should 
pay,  it  would  have  been  equivalent  to  a  direction  that  he  should  pay. 

Judgment  affirmed. 


John  Glenn  vs.  The  Mayob  and  City  Council  of  Balti- 

MOBE. — December,  1833. 

The  Act  of  1817,  ch.  148,  so  far  as  regards  the  power  of  the  Mayor  and  City 
Council  of  Baltimore,  to  pass  ordinances  for  the  prevention  and  extin- 
guishment of  fires,  does  not  extend  the  previous  powers  conferred  by 
the  original  charter  of  that  city  upon  that  subject. 

Where  an  ordinance  of  the  City  of  Baltimore,  does  not  in  terms  disclose 
that  it  is  in  the  fulfilment  of  some  one  of  the  specific  powers  granted  by 
the  charter  of  that  city,  or  it  is  not  so  connected  by  its  subject-matter 
with  the  powers  conferred  v»  that  the  Court  can  judicially  determine  it  to 
be  made  in  the  exercise  of  its  chartered  privileges;  it  becomes  a  ques- 
tion of  fact,  whether  such  ordinance  was  properly  passed  or  not;  and 
the  burthen  of  proof  is  upon  the  party  claiming  under  it.  (a) 

So  where  an  ordinance  prohibited  the  carrying  on  any  distillery  of  spirits  of 
turpentine  or  varnish,  and  did  not  purport  to  be  passed  for  the  preven- 
tion of  fires,  the  Court  hdd^  they  would  not  judicially  determine 
whether  such  prohibition  was  calculated  to  prevent  danger  from  fires, 
but  referred  it  to  a  jury  to  determine  whether  it  was  in  any  degree  cal- 
culated to  effect  that  object. 

mg^  -  *  The  ordinance  of  March,  1826,  passed  by  the  corporation  of  Balti- 
^'^O  more,  prohibiting  the  erecting,  establishing,  or  rebuilding  of  cer- 
tain factories  within  the  limits  of  direct  taxation  in  said  city^  was  not 
intended  to  interfere  with  any  then  existing  establishment,  nor  to  pre- 
vent its  being  merely  repaired;  and  where  one  of  such  factories  was 
injured  by  fire,  and  its  business  stopped,  it  becomes  a  question  of  fact 
whether  it  was  rebuilt  or  repaired.  If  the  destruction  was  so  great  as 
to  require  the  house  in  which  it  was  carried  on  to  be  rebuilt,  it  must 
then  come  within  the  prohibition. 

Appeal  from  Baltimore  City  Court.  This  is  an  action  of  debt  in- 
stituted by  the  appellees  against  the  appellant,  January  22d,  1833,  to 
recover  the  sum  of  $200,  in  virtue  of  an  ordinance  of  the  9th  of 
March,  1826 ;  whereby  it  was  '<  enacted  and  ordained,  that  no  person 
or  persons  should  thereafter  erect,  establish,  or  rebuild,  or  cany  on 
in  such  building  within  the  limits  of  direct  taxation,  any  distillery  of 
spirits,  or  turpentine,  or  varnish,  or  manufactories  either  of  earthen 
or  stoneT  wares^  or  slaughter  house  or  houses,  or  soap,  or  candle 


(a)  Approved  in  Baltimore  ts.  Johns  Hopkins  Hospital y  56  Md.  41,  and 
State  vs.  Motty  61  Md.  In  the  former  case  it  is  said  that  a  municipal  ordi- 
nance affecting  a  private  right  of  property  cannot,  in  its  nature,  be  so  con- 
clusive as  to  preclude  all  inquiry  into  the  facts  upon  which  it  professes  to  be 
founded. 
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manufactory,  under  the  penalty  of  $200 ;  and  a  farther  sum  of  $50  for 
each  and  every  month  thereafter,  until  the  same  be  removed  out  of 
the  said  limits,  or  palled  down." 

The  defendant  pleaded  nil  debet,  and  issue  was  joined. 

1.  At  the  trial  the  plaintiff  proved  that  the  defendant  owned  a 
turpentine  distillery  within  the  taxable  limits  of  the  City  of  Balti- 
more ;  which  on  the  16th  of  December,  1832,  was  materially  injured 
by  fire.  The  witness  proved,  that  two  days  after  the  fire,  he  exam- 
ined the  premises  at  the  request  of  the  Mayor  of  the  City.  He 
found  the  north  gable  end  off  to  the  square ;  the  east  end  wall  was 
about  half  down ;  the  south  gable  end  wall  totally  down ;  the  front 
was  standing,  but  partially  injured  by  the  fire ;  the  wood  work  all 
burned.  The  body  of  the  still  was  enclosed  in  brick,  and  was  not 
from  that  circumstance  susceptible  of  injury.  Some  slight  injury 
was  done  to  the  cap«  which  was  repaired,  as  was  also  the  building,, 
owing  t^  which,  and  the  inclemency  of  the  weather,  there  was  an  in- 
terval of  a  month  before  operations  were  resumed. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury  -^a 
•that  if  they  believe  from  the  evidence,  that  the  distillery,  '*'*^ 
and  messuage  of  the  defendant,  mentioned  in  the  pleadings,  and  the 
*  evidence,  were  so  much  injured  by  fire,  as  to  require  repairs  to  tho 
apparatus  of  the  still,  or  any  part  of  it,  before  it  could  be  used ;  and 
that  the  building  was  burned,  as  stated  in  the  evidence ;  and  that 
the  defendant  rebuilt  the  house,  and  repaired  the  apparatus,  and 
has  resumed  by  himself,  his  agents,  or  his  tenants,  the  business  of  a 
turpentine  distillery  in  the  messuage  so  rebuilt,  before  the  institution 
of  this  action,  that  then  the  plaintiffs  are  entitled  to  a  verdict. 
Upon  this  prayer  the  Court  instructed  the  jury  as  follows :  That  if 
they  should  find  from  the  testimony,  that  the  defendant  was  the 
owner  of  the  turpentine  distillery  mentioned  in  the  declaration,  and 
that  the  damage  done  to  the  building  in  which  it  was  carried  on, 
whether  by  fire  or  otherwise,  was  so  considerable  as  to  put  a  stop  to 
the  further  prosecution  of  the  business,  whilst  it  remained  in  that 
condition ;  and  that  the  defendant  afterwards  restored  the  said 
building  to  its  former  condition,  by  repairing  the  walls,  and  putting 
on  a  new  roof,  and  thereupon  resumed  the  distillery  of  turpentine  or 
varnish  in  said  building ;  he  has  thereby  violated  the  ordinance  of 
the  9th  of  March,  1826,  referred  to  in  the  declaration,  and  is  liable 
to  the  penalties  for  which  this  action  is  brought,  and  that  the  jury 
must  find  for  the  plaintiffs.  If  on  the  contrary,  the  testimony  will 
not  support  the  above,  they  must  find  for  the  defendant. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  him,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Maetin,  Ste- 
phen, Abgheb,  and  Dobsey,  JJ. 
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Meredith  and  Johnson^  for  the  appellant,  contended,  1.  That  the 
section  of  the  ordinance  of  the  9th  of  March,  1826,  upon  which  this 
action  is  brought,  is  not  within  any  of  the  powers  conferred  on  the 
4.^7  ^corporation  by  the  charter,  •or  any  supplement  thereto,  and 
*-**  is  therefore  void.  Act  of  1796,  ch.  68;  1817,  ch.  148,  sec.  7; 
1797,  ch.  54,  sec.  2. 

2.  That  according  to  the  true  construction  of  said  section,  a  total 
demolition  of  the  building  erected  or  established,  was  intended,  and 
contemplated,  and  the  Court  below  erred  in  directing  the  jury,  that 
if  the  said  building  was  only  partially  injured  by  Are  or  otherwise,  so 
as  to  put  a  stop  to  the  carrying  on  the  distillery  whilst  it  remained 
so  injured,  the  appellant  had  no  right  to  repair  the  building,  and  re- 
sume the  operations  of  said  distillery. 

Scott  and  Belt^  for  the  appellees.  1.  The  authority  of  the  corpora- 
tion to  pass  the  ordinance  in  question,  is  fully  established  by  the 
ctoes  of  The  Mayor  and  City  Council  vs.  Barron^  survivor  of  Craig 
and  Kostery  decided  by  this  Court. 

2.  The  ordinance  thoagh  i)enal  in  its  character,  being  calculated, 
and  intended  to  promote  the  general  welfare,  is  entitled  to  a  liberal 
interpretation.  6  Bac.  Abr.  Title  Statute,  378,  &c.;  Mayor  and  City 
Council  vs.  Moore  dt  Johnson.  6  H.  d^  J.  380 ;  JDugan  vs.  Mayor  and  * 
City  Council,  1  Q.  dt  J.  499.  It  is  shown  by  the  evidence,  that  the 
injury  was  such  as  to  interrupt  for  a  considerable  period  the  opera- 
tions of  the  distillery ;  and  it  is  no  answer  to  say  that  the  injury  was 
<K)nfined  to  the  building,  as  it  is  impossible  to  distinguish  between 
the  building  and  the  machinery.  The  establishment  consists  of  both 
united,  and  neither  without  the  other  could  exist  within  the  contem- 
plation of  the  ordinance. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  The  instruction 
given  by  the  Court  to  the  jury,  and  which  forms  the  subject  of  in- 
quiry, involves  the  consideration  of  the  ability  of  the  corporation,  to 
prohibit  the  erection,  and  establishment  of  a  turpentine  distillery, 
and  the  rebuilding  of  a  distillery,  which  had  been  in  operation  pre- 
vious to  the  passage  of  the  ordinance. 

•  The  corporation  by  its  original  charter  possesses  the  power 
^'•^  to  pass  bylaws,  for  the  pi-evention,  and  extinguishment  of 
fires,  and  to  prevent  and  remove  nuisances,  and  by  the  Act  of  1817, 
ch.  148,  sec.  7,  power  is  conferred  upon  the  corporation  in  the  follow- 
ing words:  ''The  said  Mayor  and  City  Council,  shall  possess  all 
power,  necessary  or  proper,  for  preventing  nuisances,  preserving 
order,  securing  property  and  persons  from  violenc/C,  danger  or  de- 
struction, protecting  the  public,  and  city  property,  rights  and  privi- 
leges, from  waste  or  encroachment,  and  for  promoting  the  great  in- 
terests, and  securing  the  good  government  of  the  city,  not  repugnant 
to  the  rights  of  the  citizens,  or  inconsistent  wich  the  provisions  of 
any  Act  of  the  General  Assembly  of  this  State,  or  the  Constitution 
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thereof."     Under  these  various  grants  the  power  in  qaestion  is 
claimed. 

The  Act  of  1817,  in  this  clause  above  quoted,  so  far  as  regards  the 
present  question,  perhaps  does  not  confer  any  extended  authority, 
and  the  power  must  rest  on  one  of  the  two  grants  of  power,  which 
were  originally  given  in  the  charter  of  1796 ;  the  power  to  prevent 
or  remove  nuisances,  and  the  power  to  prevent  flies.  On  which  of 
these  the  claim  to  impose  the  penalty  in  question,  is  reposed  by  the' 
city  authorities  does  not  appear.  The  ordinance  of  the  9th  of  March, 
1826,  contains  no  preamble  reciting  the  existence  of  such  distilleries 
as  a  nuisance,  or  that  their  establishment,  or  operation,  were  calcu- 
lated to  increase  the  dangers  arising  from  fires,  nor  does  the  title  of 
the  ordinance  indicate  that  it  is  in  the  fulfilment  of  any  one  specific 
power.  We  are  therefore,  left  at  large  to  examine  the  whole  cata- 
logue of  powers  to  ascertain  its  validity,  and  we  perceive  no  other 
grant  of  power  upon  which  it  could  be  sustained,  but  one  of  the  two 
which  have  been  mentioned. 

The  validity  of  many  ordinances  are  at  once  perceived,  because 
[  they  appear  upon  the  face  of  them  to  be  in  the  execution  of  a  dele- 

gated power.  Of  this  character  for  example,  would  be  such  ordi- 
nances as  relate  to  the  laying  out  of  new  streets,  the  establishment 
of  night  watches,  the  erection  •  of  lamps,  the  providing  for  the  ^ 
general  survey  of  the  city,  laws  for  cleaning  and  deepening  ^  '^^ 
the  basin,  and  many  other  powers  of  the  like  description,  which  it  ia 
unnecessary  to  enumerate. 

But  the  power  to  prevent  fires,  and  the  power  to  remove  nuisances, 
are  grant-s  of  a  totally  different  description,  and  there  may  be  just, 
necessary,  and  proper  exercises  of  these  powers,  which  the  Court  can- 
not judicially  see.  Thus,  whether  the  various  manufactories  spoken 
of  in  the  17th  section  of  the  ordinance,  are  calculated  to  endanger 
the  habitations,  or  the  health  of  the  inhabitants,  may  be  a  matter  of 
science,  upon  which  possibly  a  diversity  of  views  might  be  enter- 
tained, and  thus  the  legitimate  exercise  of  the  power  might  become  a 
mixed  question  of  law,  and  of  fact.  The  city  authorities  might  pro- 
nounce that  to  be  a  nuisance,  which  evidence  might  show  was  not  a 
nuisance.  They  might  prohibit  a  particular  occupation  upon  the 
ground,  that  it  increased  the  danger  of  fire,  when  the  reverse  could 
be  shown  by  the  concurring  testimony  of  all  men.  The  power  there- 
fore, or  the  want  of  power  to  suppress  a  particular  occupation  as  a 
nuisance,  or  as  a  means  of  preventing  fire  should  be  shown  in  the 
proof. 

It  is  true  the  corporation  have  power  to  pass  all  laws,  which  are 
necessary  or  proper  to  carry  into  effect  any  given  power,  and  the 
degree  of  its  necessity  or  propriety  would  not  be  minutely,  or  criti- 
cally scrutinized ;  but  the  Court  ought  to  see  that  it  may  be  the 
means  of  accomplishing  the  object  of  the  grant.  The  degree  of  the 
necessity  would  indeed  be  properly,  perhaps,  the  subject  for  thejudg- 
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ment  of  the  corporation,  bat  that  it  contributes  in  any  degree,  woald 
be  for  the  determination  of  the  Court.  Now  that  the  prevention  of 
such  occupations,  as  are  under  certain  circumstances  prohibited  by 
the  ordinances  under  consideration,  would  in  any  degree  be  a  means 
of  preventing  fires,  or  of  i*emoving  nuisances,  must  be  disclosed  by 
evidence.  None  is  produced,  and  we  therefore  think,  upon  this 
ground,  the  Court  were  wrong  in  their  direction  to  the  jury,  that  if 
'/L^ih  *  ^^®^  found  the  facts  proven  in  the  bill  of  exceptions  to  be 
^^"  true,  they  must  find  for  the  plaintiff. 

We  also  conceive,  that  the  Court  below  erred  in  the  construction 
which  they  put  upon  the  7th  clause  of  the  ordinance.     That  section 

.  is  in  the  following  words.  ^^  Be  it  enacted  and  ordained,  that  no  per 
son  or  persons  shall  hereafter  erect,  establish,  or  rebuild,  or  carry  on 
in  such  building,  within  the  limits  of  direct  taxation,  any  distillery 
of  spirits,  or  turpentine,  or  varnish,  or  manufactories  either  of  earthen 
ware,  or  stone  ware,  or  slaughter  house  or  houses,  or  soap,  or  candle 
manufactory,  under  the  penalty  of  two  hundred  dollars,  and  a  further 
sum  of  fifty  dollars  for  each  and  every  month  thereafter,  until  the 
same  be  removed  out  of  said  limits,  or  pulled  down." 

It  was  obviously  not  the  intention  of  the  corporation  to  interfere 
with  any  existing  establishment,  and  it  might  perhaps  be  well  ques- 
tioned whether  they  could  give  a  retrospective  operation  to  the  law. 
They  aimed  at  the  prohibition  of  any  new  establishment,  and  at  the 
rebuilding  of  any  old  establishment.  The  repair  of  any  manufactory 
of  this  description  was  not  forbidden,  nor  could  it  well  be.  The 
stoppage  of  the  distillery  might  be  occasioned  by  a  damage  done  to 
the  building,  and  yet  that  building  might  only  require  repair,  and 
not  rebuilding.  Thus,  suppose  the  roof  was  so  much  consumed  by 
fire,  that  the  owner  could  not  with  advantage  carry  on  his  customary 
operations,  could  the  reparation  amount  in  legal  contemplation  to  a 
rebuilding  ?  This  would  be  the  mere  amendment  of  the  roof,  or  the 
putting  on  a  new  roof  on  an  old  building,  or  in  other  words,  repair,  and 
not  rebuilding.  The  difficulties  attending  the  Court's  direction,  grow 
out  of  their  having  distinguished  between  the  repair  of  the  distillery, 
and  its  being  rebuilt.  Separations,  and  rebuildings,  sometimes,  so 
nearly  approximate  to  each  other,  that  it  may  be  said,  they  are  sepa- 
rated by  invisible  lines,  but  in  general,  the  distinction  between  these 
two  words,  is  obvious  to  every  man's  understanding :  and  although 
.  ^  ^  it  may  sometimes  be  difficult  to  mark  *  the  boundaries  between 
"*•'*  them  by  intelligible  definitions,  we  are  inclined  to  think,  that 
so  far  as  regards  the  building  in  question,  if  its  walls  were  injured, 

'  and  thrown  down  to  the  extent  of  more  than  a  half,  and  its  roof  de- 
stroyed, it  could  not  be  re  established  otherwise  than  by  rebuilding. 
But  it  is  supposed,  that  although  the  house  in  which  the  manu- 
factory was  carried  on  might  have  been  rebuilt,  yet  as  the  distillery 
apparatus  only  required  repair,  and  that  only  to  the  extent  of  nine- 
tenths  of  its  value,  that  therefore,  the  re-erection  of  the  building,  and 
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the  repair  of  the  apparatus,  did  not  render  the  proprietor  obnoxious 
to  the  provisions  of  the  ordinance.  Were  this  construction  to  pre- 
rail,  the  ordinance  might  be  rendered  nearly  ineffectual,  The  still 
itself  is  enclosed  by  a  brick  wall,  and  is  the  most  costly  part  of  the 
structure;  and  being  thus  protected,  is  scarcely  susceptible  of  injury ; 
for  we  perceive,  notwithstanding  this  destructive  fire,  it  was  entirely 
uninjured.  Repair,  from  from  time  to  time,  to  supply  defects  from 
gradual  wear  and  use,  might  preserve  it  for  an  indefinite  period,  and 
no  matter  what  injury  might  be  done  to  the  other  less  expensive 
part  of  the  apparatus  more  liable  to  injury,  or  the  walls  which  enclose 
the  still,  or  to  the  building  itself,  if  this  construction  were  to  prevail, 
there  could  be  scarcely  any  such  thing  as  the  rebuilding  a  distil- 
lery. 

The  distillery  in  truth,  in  contemplation  of  the  ordinance,  as  it  is 
in  common  parlance,  may  be  said  to  consist  of  the  external  structure,* 
the  building  itself,  and  the  internal  structure,  the  distillery  appara- 
tus. These  conjointly  constitute  the  distillery,  and  any  injury  which 
requires  therebuildingof  either  would  be  a  violation  of  the  ordinance. 
The  erection  of  a  building  for  the  purpose  of  a  distillery  would  con- 
stitute no  offence,  for  it  does  not  assume  the  character  of  distillery 
until  the  internal  apparatus  is  supplied.  But  when  the  internal 
structure  exists  in  whole,  or  in  part,  the  erection  of  a  house  over 
it,  which  is  necessary  for  its  more  perfect  operations,  would  be  clearly 
within  the  just  construction  of  the  ordinance. 

•  It  is  true  the  building  itself,  and  the  machinery  for  distil- 
ling  may  exist  separately ;  and  if  the  proprietor  having  sus-  ^•''^ 
tained  a  partial  injury  in  the  machinery,  has  chosen  to  risk  the  suc- 
cess of  his  manufactory  without  rebuilding  the  house  which  enclosed 
it,  or  in  other  words,  had  chosen  to  work  it  in  open  air,  if  indeed 
such  an  operation  were  practicable,  he  might  have  done  so,  the  cor- 
poration not  having  condemned  repairs.  But  this  being  admitted 
to  be  so,  will  not  affect  the  question  of  his  liability  if  he  rebuilt  the 
house  which  encloses  it ;  for  such  building  is  ordinarily,  nay  uni- 
versally, a  portion  of  such  an  establishment.  Nor  can  this  question 
be  made  depend  upon  the  comparative  cost  of  the  building,  and  of 
the  distillery  apparatus.  Although  the  house  which  encloses  the 
machinery,  may  in  cost  be  inconsiderable  when  compared  with  the 
worth  of  such  machinery,  the  ordinance  looks  to  the  rebuilding  of 
either  the  one  or  the  other  as  punishable. 

From  these  views  it  would  follow,  that  if  the  plaintiff  below  had 
offered  evidence,  that  the  establishment  of  a  distillery,  like  the  one 
in  question,  was  dangerous  to  the  habitations  of  the  citizens  by  increas- 
ing the  hazard  of  fire,  or  that  it  was  a  nuisance,  in  addition  to  the 
evidence  which  the  records  contains,  he  might  have  subjected  the 
defendant  to  the  penalties  of  the  ordinance. 

Judgment  reversed^  and  procedendo  atcarded. 
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BiBELY'S   Ex'rs  AND   HOLTZ  V8.  JOHN  AND  JOSEPH   STALEY  €t  aL 

December,  1833. 

Rules  of  pleading  in  equity  are  not  to  be  governed  by  the  same  technicality 
as  to  matters  of  form,  that  controls  proceedings  at  law.  Courts  of 
equity  look  to  substance,  not  form,  (a) 

One  creditor  may  proceed  in  equity  to  vacate  conveyances  void,  under  the 
Statute  of  Elizabeth,  and  if  successful,  the  fund  arising  from  the  sale 

/f  QQ   ^^  the*  property  covered  by  them  maybe  retained  in  Ck>urt  until 

^^^  the  other  creditors  are  notified  to  come  in,  and  assert  their  clainiB 
to  participate.  , 

It  is  a  general  principle,  that  where  a  creditor  seeks  the  aid  of  a  Court  of 
equity  to  pursue  property  fraudulently  conveyed  away,  a  judgm.ent 
must  be  first  obtained  against  the  debtor,  before  his  lands  fraudulently 
granted  can  be  reached;  in  such  a  pursuit  against  personal  property,  a 
fi.fa.  also  must  first  have  been  issued:  but  where  the  debtor  died  after 
suit  brought  at  law,  and  before  judgment,  and  the  answer  set  up  no 
such  defence,  this  principle  does  not  apply,  (b) 

Where  creditor's  claims  to  relief  rest  upon  liens  to  be  acquired  through 
judgment  or  execution,  it  follows  as  a  necessary  consequence,  that  out 
of  the  fund  pursued,  if  land,  they  must  be  paid  according  to  the  seniority 
of  their  judgments;  if  personal  property,  according  to  their  respective 
priorities  acquired  by  the  delivery  of  their  several  fl.fa^s  to  the  sheriff. 

But  a  Court  of  equity  in  Maryland  would  not  give  any  such  priority  to  a 
creditor  who  had  judgment  merely  against  an  administrator  of  his 
debtor.  All  creditors  without  judgment  in  the  life-time  of  the  fraudu- 
lent grantor  would  come  in  pari  passu, 

A  judgment  against  an  executor  or  administrator,  not  only  does  not  bind 
real  assets,  but  is  not  even  prima  fade  evidence  of  a  debt,  where  the 
real  estate  of  a  deceased  debtor  is  to  be  sold  for  the  payment  of  debts 
due  by  him.  (c) 

A  creditor  of  a  deceased  party  cannot  obtain  judgment  against  hia  heirs 
where  they  have  no  assets  by  descent. 

Where  a  Court  of  equity  is  satisfied  from  the  facts  in  the  case,  that  a  de- 
ceased debtor  left  no  personal  estate  to  be  administered^  they  will  not 
require  letters  to  be  taken  out,  or  proceedings  against  an  administrator 


(a)  Cited  in  Ridgely  vs.  Bond,  18  Md.  450. 

(6)  Cited  in  Oriffith  vs.  Frederick  Co,  Bank.  6  G.  &  J.  444;  Wanamaker  vs. 
Boioes,  86  Md.  56;  Sioan  vs.  Dent,  2  Md.  Ch.  117.  Rev.  Code,  Art.  65,  sec. 
101,  provides  that  in  a  proceeding  in  equity  to  vacate  a  conveyance  as 
fraudulent  against  creditors,  it  shall  not  be  necessary  for  any  creditor  or 
plaintiff  in  the  cause  to  have  obtained  a  judgment  at  law  on  his  demand, 
in  order  to  the  relief  sought  in  the  case,  either  in  his  own  behalf,  or  in  that 
of  any  other  creditor. 

(c)  Cited  in  McDowell  vs.  Goldsmith,  24  Md.  280,  and  McLaughlin  vs.  Bank^ 
7  Howard,  280.  See  Duvall  vs.  Oreen,  4  H.  &  J.  207;  Oibson  vs.  McCormicky 
10  G.  &  J.  65;  Bowen  vs.  Qent,  54  Md.  570.  In  McLaughlin  vs.  Baaik,  supra, 
it  was  held  that  a  judgment  against  an  administrator  is  evidence  of  the 
existence  of  the  debt  against  the  surety  of  the  administrator,  and  the 
fraudulent  grantee  of  the  intestate. 
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to  be  shown,  though  under  other  circumstanoes,  such  measures  might 
be  deemed  necessary  to  make  proi)er  i>artie8  to  the  suit,  (d) 

To  a  bill  to  vacate  conveyance,  chai'ged  to  be  fraudulent  and  comprising  all 
the  grantor's  real  estate,  the  defendant,  his  grantee,  denied  the  facts^ 
and  averred,  that  after  the  delivery  of  the  deed  to  him,  the  grantor  waa 
seized,  and  possessed  of  real  estate  both  in  F.  and  M.  counties,  abun- 
dantly sufficient,  as  he  believed,  to  pay  complainants.  Held,  that  the 
fact  of  the  grantor  ^s  owning  other  real  estate  in  F.  and  M.  counties  was 
in  issue  in  the  cause,  and  being  an  affirmative  allegation  in  the  answer^ 
the  burthen  of  proof  was  on  the  defendant,  (e) 

The  mere  production  of  deeds  of  conveyance,  unaccompanied  by  any  proof 
of  the  existence  of  the  property  conveyed ,  and  the  title  of  the  grantor 
thereto,  or  his  possession  thereof,  or  the  possession  thereof  by  the 
grantee,  is  wholly  insufficient  to  prove  that  the  grantee  had  the  prop- 
erty described  in  the  conveyance,  or  that  it  was  a  fund  out  of  which 
creditors  might  have  been  satisfied. 

To  prevent  a  Court  from  vacating  a  conveyance  made  to  hinder  and  delay 
creditors,  on  the  ground  that  the  grantee  had  sufficient  property  inde- 
pendent *  of  that  conveyed  to  pay  his  debts,  it  must  appear,  not   ^q>« 
only  that  it  was  sufficient  to  pay  the  complaining  creditor,  but  ^•'^ 
all  the  grantor  ^8  creditors. 

A  deed  otherwise  void  under  the  Statute  of  Elizabeth,  cannot  be  sustained 
on  the  ground  of  a  secret,  or  oral  contract  between  the  grantor  and 
grantee,  that  the  property  conveyed  should  be  held  in  trust  for  the 
benefit  of  all  the  creditors  of  the  grantor.  A  secret  contract  so  made 
could  not  be  enforced  either  at  law  or  in  equity,  at  the  suit  of  the 
grantor  or  his  creditors.  (/) 

Evidence  obtained  upon  leading  interrogatories  will  not  be  rejected  at  the 
hearing,  where  the  same  facts  are  obtained  from  the  same  witness,  upon 
other  interrogatories  not  liable  to  that  objection. 

Appeal  from  the  Equity  side  of  Frederick  County  Court.  This 
bill  was  filed  on  the  15tb  of  February,  1823,  by  Elizabeth  Birely,  the 
testatrix,  in  her  life-time,  and  Nicholas  Holtz  against  the  appellees. 
It  stated  that  Jacob  Staley,  deceased,  on  the  16th  of  October,  1821, 
was  indebted  to  the  complainants  by  notes,  single  bills  and  bonds, 
to  a  large  amount.  That  suits  on  that  day  were  pending  in  Fred- 
erick County  Court,  on  said  notes,  &c.  against  the  said  Staley,  (as 
will  be  seen  by  Exhibit  No.  2,)  who  at  the  time  thereof,  and  for  many 
years  before,  bad  possessed  a  large  real  and  personal  estate,  the 
whole  of  which  real  estate,  by  a  deed  of  bargain  and  sale  on  the  said 
16th  of  October,  1821,  he  conveyed  to  John  and  Joseph  Staley,  (the 
appellees,  (his  two  sons,)  which  deed  the  complainants  charged  to  be 
fraudulent,  and  covinous,  and  made  for  the  purpose  of  disturbing, 
hindering,  and  delaying  them,  and  the  other  creditors  of  the  gran- 
tor.   That  afterwards,  on  the  20th  of  October  of  the  same  year,  the 


id)  Cf .  Tyler  vs.  Bowie,  4  H.  &  J.  270. 

(e)  Cited  in  Sangston  vs.  Oaither,  8  Md.  58;  Dornvs.  Bayer,  16  Md.  153; 
Atkinson  vs.  Phillips,  1  Md.  Ch.  511. 
(/)  Cited  in  Glenn  vs.  Randall,  2  Md.  Ch.  229. 
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said  Jacob  Staley  executed  a  bill  of  sale  to  his  said  sons,  of  all  his 
personal  property,  they  then  well  knowing,  that  their  father  was 
indebted  to  these  complainants  as  aforesaid.  That  he  continued  so 
indebted  at  the  period  of  his  death,  and  that  he  died  intestate,  and 
insolvent  in  March,  1822.  That  the  said  bill  of  sale  also  is  frauda- 
lent  and  void,  as  against  the  creditors  of  the  grantor.  The  prayer 
of  the  bill  is,  that  the  deeds  may  be  vacated,  the  property  sold  for 
the  benefit  of  the  creditors  of  the  grantor,  and  for  general  relief. 
Mf^m  *  Exhibit  No.  2,  being  transcripts  of  docket  entries,  showed 
^•'^  among  other  things,  that  a  judgment  was  rendered  against 
Jacob  Staley,  at  the  suit  of  Elizabeth  Birely,  on  the  24th  of  Octol>er, 
1821,  for  «1,000,  with  interest  from  1812,  and  costs.  That  a  Ji^ 
facicLs  issued  thereon  to  March  Court,  1822,  which  was  returned 
nulla  bona. 

The  answers  of  the  appellees,  John  and  Joseph  Staley  say,  that 
they  are  willing  to  admit,  though  they  have  no  personal  knowledge 
on  the  subject,  that  the  notes,  bonds,  and  single  bills  exhibited  6y 
the  complainants,  show  truly  the  amount  due  from  Jacob  Staley  to 
them;  and  that  suits  were  pending  on  them  as  alleged  on  the  16th 
of  October,  1821.  They  deny  that  the  deed  executed  by  the  said 
Staley  to  them  on  that  day,  conveyed  his  whole  real  estate ;  on  the 
contrary  they  aver,  that  after  the  delivery  to  them  of  said  deed,  he 
was  seized  and  possessed  of  real  estate,  both  in  Frederick  and  Mont- 
gomery Counties,  abundantly  sufficient,  as  they  believe,  to  pay  the 
claims  of  the  complainants.  They  deny  that  said  deed  was  executed 
with  a  covinous,  or  fraudulent  intent,  or  for  the  purpose  of  disturb- 
ing, hindering,  or  delaying  any  of  the  creditors  of  the  grantor;  and 
allege  that  the  same  was  made  bonafide^  and  for  a  good  and  valuable 
consideration.  That  the  bill  of  sale  of  the  personal  property  was 
also  for  a  bona  fidCj  and  valuable  consideration.  They  admit  that 
that  at  the  time  of  their  execution,  they  were  informed,  and  believed 
that  «uits  were  pending  against  Jacob  Staley,  but  to  what  amount 
they  did  not  know,  nor  did  they  know  that  he  was  insolvent.  They 
also  }idmit  that  he  died  intestate,  and  insolvent. 

The  answers  of  the  other  defendants  are  not  supposed  to  be  mate- 
rial. 

A  general  replication  was  filed  to  the  answers,  and  commission 
issued,  under  which  proof  was  taken  and  returned ;  but  as  the  e\i- 
dence  has  no  necessary  connexion  with  the  questions  of  law  decided 
by  the  Court,  it  is  omitted. 

It  was  agreed  that  the  transcripts  of  the  docket  entries  exhibited 
by  the  complainants,  should  be  considered  as  if  complete  records 
had  been  made  in  those  cases,  and  exhibited  in  this  case. 

The  Court  [Shbiyeb,  A.  J.]  dismissed  the  complainant's  bill  with 
costs,  upon  which  the  record  was  brought  by  appeal  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Maetin,  Ste- 
phen, Abgheb,  and  Dobset,  JJ. 
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Taney,  (Att'y-Gen'l  U.  S.)  Palmer  and  Ducketty  for  the  appelknts, 
cited  Tieman  vs.  PooTj  1  O.dt  J.  230;  Strike  vs.  McDonald j  2  H.dk  (?. 
220,  232,  233;  ^rinA:erAoJf  vs.  Brown,  4  JoA«*.  OA.  679;  Harwood  vs. 
Rawlings,  ^  H.  db  J.  126 ;  Gaither  vs.  TFe/cA,  3  G.  ct-  J.  262 ;  Coop. 
PL  149 ;  Smither  vs.  X^trw,  1  Fcr».  398 ;  1  Eg.  Cases  Abr.  132 ;  Copis 
vs.  Middleton,  1  Mad,  556;  Wiggins  vs.  jlrww^ron^,  2  Johns.  Ch.  144; 
Hendrick  vs.  Robinson,  lb.  296;  iSZtifty  <fc  J(m««,  5  H.  dt  J.  381 ;  Dorsey 
vs.  Smithson,  6  H.  db  J.61. 

•  Wt^tam  jSo%^  and  ^.  ^.  Schley,  for  the  appellee.  It  is  ^^^^v 
necessary  to  examine  the  pleadings  as  well  as  the  proof.  The  ^^^ 
record  presents  some  interesting  points,  apart  from  the  main  ques- 
tions on  the  merits. 

The  bill  charges  that  the  two  deeds  severally  marked  No.  3  and  4, 
were  made  with  intent  to  delay,  hinder,  and  defraad  the  grantor's 
creditors.  The  object  of  this  bill  is  to  vacate  these  deeds,  and  to 
obtain,  as  consequential  relief,  a  decree  for  the  sale  of  the  real  and 
personal  property  which  they  embrace.  The  bill  is  preferred  by  two 
of  the  grantor's  creditors.  They  show  that  there  are  many  other 
creditors,  and  that  some  of  those  other  creditors  hold  judgments 
against  the  grantor,  of  an  anterior  date  to  any  judgment  of  either  of 
the  complainants.    This  introduces  a  question  of  practice. 

1.  Ought  not  the  other  creditors  to  have  been  made  parties  to  this 
proceeding,  either  in  fact,  or  at  least  by  representation  of  their  in- 
terests f 

(1.)  As  mere  creditors.  Two  of  many  creditors  cannot  file  such  a 
bill  independently ;  they  must  make  all  the  other  creditors  parties, 
either  in  fact,  or  by  conjoining  them  as  complainants,  or  by  calling 
them  in  as  defendants ;  or  else  by  representation  of  their  interests, 
by  exhibiting  the  bill  expressly  in  behalf  of  the  complainants,  and  all 
other  creditors  who  may  come  in,  &c.  Leigh  vs.  Thomas,  2  Ves.  Sen. 
312;  Hendricks  vs.  Robinson,  2  Johns.  Ch.  296. 

(2.)  As  incumbrancers.  The  judgment  creditors  are  interested  not 
merely  in  the  result  of  this  suit,  as  are  creditors  at  large ;  they  are 
in  fact  incumbrancers,  and  have  a  lien  on  the  real  estate  which  is 
now  sought  to  be  sold.  Even  •  if  the  general  principle  above  ^M-m 
ajsserted  cannot  be  maintained,  still  this  branch  of  the  objec-  '**■■■ 
tion  is  directly  within  the  rule,  "  that  all  the  parties  interested  in  the 
subject-matter,  should  be  brought  before  the  Court."  Coop.  Plead. 
33;  Cromwell  vs.  Oivi7igs,6  H,  dkJ.lO',  Dame  <k  Oassaway  vs.  Cat- 
left,  6  H.  dt  J.  475.  The  rule  is  broadly  laid  do\V^  in  Clark  V9.  Long, 
4  Rand.  451.  This  is  a  proceeding  in  rem.  It  is  not  analogous  to 
cases  of  proceedings  to  compel  the  performance  of  a  trust ;  as  by  a 
legatee,  or  by  a  creditor  against  an  executor,  in  respect  of  assets  in 
his  hands.  Such  latter  proceedings  are  merely  in  personam.  At- 
torney vs.  Cornthwaite,  2  Cox^s  Cas.  43 ;  Bedford  vs.  Leigh,  2  Dick. 
708. 

18  5  G.  &  J. 
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2.  The  second  point  has  relation  to  the  reqaisite  certainty  in  plead- 
ings in  equity.  The  complainants  do  not  show,  by  any  of  the  aver- 
ments of  their  bill,  either  by  direct  allegation,  or  by  the  statement  of 
facts,  from  which  it  would  result  as  a  legal  consequence,  that  they 
were  then  creditors  when  the  bill  was  filed. 

(1.)  Is  this  necessary  ?  At  law  it  would  be  clearly  so.  There  it  is 
not  sufficient  to  show  in  a  declaration,  that  a  right  of  action  existed 
at  some  given  antecedent  day.  A  subsisting  present  right  must  be 
shown.  The  piesioi  solvit  post  diem  for  example,  would  cover  the 
whole  time  up  to  the  day  of  the  impetration  of  the  writ;  the  decla- 
ration must  have  a  like  scope,  or  it  would  be  insufficient  on  de- 
murrer. The  breach  must  be  that  the  defendant  hath  not  yet  paid, 
&c.  The  position  may  be  aptly  illustrated  by  the  familiar  case  of  an 
action  of  debt  against  an  executor.  It  will  not  suffice  to  aver  non- 
payment by  the  testator ;  you  must  go  further,  and  aver  non-pay- 
ment by  the  representative.  It  is  admitted,  that  in  equity  the  same 
categorical  certainty  is  not  required  in  all  cases  as  at  law ;  but  wha^ 
ever  is  necessary  to  make  out  the  complainant's  title,  must  be  posi- 
tively averred.  Coop.  Fl.  5,  6.  So  whatever  is  necessarily  within 
the  complainant's  knowledge.    Ih.    And  in  general,  there  must  be 

-^  the  same  strictness  in  equity  as  at  •law.  Mitf.  PL  294; 
**  -*  Beames^  PL  in  Uq.H',  2  AtJc.  632 ;  1  Mont,  on  PL  26. 

(2.)  If  then  this  be  necessary,  has  it  been  sufficiently  averred  ? 

The  bill  was  filed  on  the  10th  February,  1823.  The  complainants 
say  that  the  grantor  was  indebted  to  them,  severally,  on  the  16th 
October,  1821 ;  and  that  he  was  indebted  at  his  death,  which  oc- 
curred in  March,  1822 ;  and  that  he  died  insolvent.  Now  if  it  fol- 
lows as  a  legal  conclusion,  that  because  the  grantor  was  their  debtor 
when  he  made  these  deeds,  and  that  he  died  so  indebted,  and  was 
then  insolvent,  the  debt  continued  unpaid,  and  in  action,  up  to  the 
time  of  filing  this  bill;  then  the  averment  of  these  facts  is  tanta- 
mount to  an  averment  that  the  debts  were  subsisting,  and  unpaid 
when  the  bill  was  filed,  but  if  such  legal  conclusion  does  not  follow, 
then  the  averment  is  not  tantamount,  and  not  sufficient.  The  dis- 
tinction must  be  kept  up  between  pleading  and  evidence.  If  the 
complainants  had  sufficiently  averred  that  their  claims  were  subsist- 
ing, and  the  answer  had  denied  the  allegation,  and  the  parties  were 
at  issue  upon  this  fact,  under  the  general  replication ;  then  evidence 
that  the  grantor  was  indebted  at  his  death,  would,  upon  the  pre- 
sumption of  continuance,  be  sufficient  to  throw  upon  the  defendants, 
the  necessity  of  showing  a  subsequent  discharge.  It  would  in  other 
words,  be  open  to  the  defendants  to  show,  if  they  could,  such  subse- 
quent discharge.  They  might  prove  payment  by  the  heirs  at  law, 
by  the  personal  representative,  or  by  the  sureties.  So  they  might 
show  a  release.  The  fact  that  the  grantor  '^  died  insolvent,"  does  uot 
essentially  vary  the  case.  The  term  <^  insolvent "  does  not  import 
either  in  fact  or  in  law,  that  he  left  no  assets.    He  may  have  left 
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^Doagh  to  pay  judgments.  A  man  is  ''  insolvent "  who  ha«  not 
^^  assets  "  to  pay  all  his  debts  in  full.  The  hypothesis,  therefore,  that 
the  complainants  had.no  subsisting  claims,  is  not  wholly  inconsistent 
with  the  facts  alleged.  The  grantor  may  have  been  indebted  to  the 
complainants  as  alleged,  and  may  *  have  died  insolvent ;  and  ^  ^  q 
yet  the  complainants  may  have  ceased  to  be  creditors  when  ^^^ 
the  bill  was  filed. 

3.  The  complainants  are  not  in  a  condition  to  maintain  this  suit. 
In  order  to  impeach  these  deeds,  they  ought  to  have  pursued  some 
further  preliminary  steps  at  law.  To  entitle  them  to  affect  the  deed 
Ko.  3,  they  ought  to  have  obtained  judgments  on  their  claims,  so  as 
to  create  a  lien  on  the  real  estate  of  their  debtor ;  and  in  order  to 
reach  the  deed  No.  4,  they  ought  also  to  show  the  issuing  of  writs  of 
fieri  fiiciasy  and  the  return  of  nulla  bona  thereon,  so  a-s  to  show  a  lien 
on  the  personal  property.  They  ought,  in  fine  to  show,  that  all  rem- 
edies at  law  had  been  exhausted. 

(1.)  Is  it  necessary  thus  to  show  a  lien  ?  It  is  a  question  of  prac- 
tice of  much  interest.  That  it  is  necessary,  is  laid  down  in  many 
authorities.  Coop,  Uq.  PL  149 ;  Mitf.  115 ;  Wiggins  vs.  Armstrong , 
2  Johns.  Ch.  144 ;  Hendricks  V8<  Robinson^  2  Johns.  Oh.  296 ;  Brinker- 
hoffvs.Browny  ^  Johns.  Ch.  677;  Screven  vs.  Bostwickj  2  McCord^s 
Ch.  416;  Rhodes  vs.  CotisinSj  6  Rand.  190;  Oilpin  vs.  DaviSy  2  Bibb. 
416.  The  point  has  never  been  expressly  ruled  in  this  State.  In  all 
the  cases,  save  one,  the  complainants  had  obtained  judgments,  and 
sued  out  execution;  and  in  Jones  vs.  Slubey^  5  H.  df  J.  381,  the  Chief 
Justice  remarks,  that  the  complainant  there  had  done  everything  to 
entitle  him  to  the  aid  of  a  Court  of  equity.  In  the  cases  of  Strike  vs. 
MeDonaldj2  H.  <&  J.  191,  the  question  was  presented  by  the  counsel 
in  argument ;  but  its  consideration  in  this  Court  was  necessarily 
occluded  by  the  decision,  that  nothing  which  had  been  done  in  the 
cause,  whilst  it  was  pending  in  Baltimore  County  Court,  antecedent 
to  its  removal  into  the  Court  of  Chancery,  could  be  reviewed  upon  an 
appeal  from  the  Court  of  Chancery.  The  question  was  not  open  on 
the  record. 

(2.)  If,  then,  this  be  necessary,  has  it  been  sufficiently  shown  by 
the  bill?  The  complainants  do  not  say,  in  the  body  of  their  bill, 
that  they  are  judgment  creditors.  They  •  say,  that  when  said  mmm 
deeds  were  made,  they  were  creditors,  by  notes,  single  bills  '♦^^ 
and  bonds,  as  shown  by  exhibit  ISo.  1,  to  which  they  refer  as  part  of 
their  bill.  Exhibit  No.  1  is  a  copy  of  notes,  single  bills  and  bonds. 
They  also  say  that  the  said  deeds  were  made  whilst  suits  were  then 
pending  on  their  said  claims,  and  they  refer  to  exhibit  No.  2,  in  sup- 
port of  this  averment.  They  also  say,  that  the  said  grantor  was  in- 
debted as  aforesaid,  at  the  time  of  his  death.  If  the  complainants, 
therefore,  are  to  be  hel^  strictly  to  their  allegations,  they  do  ex- 
pressly aver  that  they  are  mere  creditors  at  large,  upon  notes,  single 
bills  and  bonds.    Can  they  now  affect  to  be  creditors  of  a  higher 
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grade — ^judgment  creditors!  It  is  trae,  that  exhibit  No.  2,  contains 
memoranda  of  judgments  recovered  by  Mrs.  Birely  on  all  her  claims, 
and  of  the  issue  of  a  fieri  f adds  on  one,  and  a  retnrn  of  nulla  h(ma 
thereon.  This  exhibit  is  twice  referred  to  in  the  bill ;  and,  in  both 
instances,  to  uphold  the  allegation  that  suits  were  pending  when  the 
deeds  were  made.  The  allegation  relates  to  the  precise  time  of  the 
factum  of  the  deeds,  which  was  the  16th  October,  1821.  It  is  not 
pretended  that  any  judgments  were  then  recovered;  the  memoranda 
shows  that  judgments  were  afterwards  recovered.  The  question  is, 
what  is  alleged  in  the  bill;  and  it  can  hardly  be  conceived  that  the 
exhibit  was  adduced  to  show  a  subsequent  fact,  which  occurred  at  a 
period  long  subsequent  to  the  time  to  which  the  allegation  relates. 
It  would  be  substituting  evidence  in  the  place  of  pleading.  Can  it 
be  seriously  argued  that  the  pleader  foresaw  the  necessity  of  aver- 
ring the  recovery  of  judgments;  and  adduced  exhibit  No.  2,  for  that 
purpose  ?  more  especially  as  the  averment  would  be  felo  de  se  in  re- 
gard to  one  of  the  complainants ;  for  the  exhibit  shows  that  Holtz 
never  recovered  judgment;  his  suit  abated.  But  the  averments  are 
conjoined ;  and  it  is  not  to  be  supposed  that  the  pleader,  to  obviate 
the  objection  now  urged,  meant  to  aver  the  recovery  of  judgment  by 
one  complainant;  and  the  non-recovery  of  the  other;  and  to  make 
MMm  t^©  contrarient  averments,  by  precisely  the  same  •words.  He 
**^  citecl  the  following  authorities,  as  to  the  certainty  which  is  re- 
quired in  pleadings  in  Chancery.  1  Vem.  483 ;  Dick.  362 ;  2  Ves.  Jr. 
318;  1  Ves.  Jr.  51,287;  9  Ves.  77;  5  Vonn.  Rep.  352,592;  6  C(mji.37; 
7  Conn.  342,  496. 

It  was  admitted  by  the  counsel  below,  as  it  appears  from  an  agree- 
ment in  the  record,  that  these  exhibits,  although  short  copies,  should 
be  considered  as  full  transcripts.  It  may,  therefore  be  urged,  that 
the  fact  of  the  recovery  of  judgment,  by  one  of  the  complamants, 
does  appear  in  the  cause.  Such  is  not  the  agreement.  The  agree- 
ment, as  I  understand  it,  is,  that  the  short  copies  shs^l  be  considered 
as  full  transcripts.  And  as  the  short  copies  were  adduced  to  uphold 
the  allegation  of  the  pendency  of  suits,  the  transcripts  can  avail  only 
to  perform  the  same  office.  It  is  not  a  fact  in  the  cause,  proved  or 
admitted  under  the  commission.  But  if  such  were  the  case,  the  fact 
could  not  be  noticed.  It  is  a  well  settled  rule,  that  no  evidence  will 
be  noticed  as  to  any  matters  not  alleged  in  the  pleadings.  Clarke 
vs.  Turton^  11  Ves.  240;  Gordon  vs.  Gordon,  3  Swanst.  472;  Williams 
vs.  Llewellyn,  2  Y.  and  J.  68 ;  Mall  vs.  Maltley,  6  FHcCj  240 ;  James 
vs.  McKemon,  6  Johns.  Rep.  565;  Eoye  vs.  Brewer,  3  G.  <fc  J.  153; 
Chambers  vs.  Chalmers,  ^  O.  i&  J.  420 ;  Hay  ward  vs.  Carroll,  4  H.  dc 
J.  518. 

4.  There  is  yet  another  preliminary  question  of  some  interest.  The 
bill  shows  that  the  grantor  had  departed  this  life.  Whether  admin- 
istration was  ever  had  upon  his  personal  estate  or  not,  is  not  shown 
by  the  bill.    No  administrator  is  brought  before  the  Court,  nor  is 
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any  reason  assigned  for  the  omission.    Oaght  not  the  personal  rep- 
resentative, if  any,  to  have  been  a  party  f 

(1.)  As  to  the  deed  for  the  personal  property.  It  is  very  true,  the 
personal  representative,  if  any,  wonld  have  no  right  to  the  personal 
property.  Darsey  vs.  Smithson^  OH.dtJ,  61.  The  grantees  wonld  be 
liable,  as  executors  de  son  tort^  if  the  deed  be  fraudalent,  and  may 
•  be  sued  in  a  Court  of  law.  Dorsey  vs.  Smithsotij  ut  sup. ;  Farley  ^  - 
vs.  Farley  J 1  McCorcTs  Ch.  616.  In  the  case  of  Ckamberlayne  vs.  ^^^ 
TefnplCj  2  Band.  397,  it  is  said  that  a  suit  at  law  against  them,  as  exe- 
cntors  desan  tortj  is  not  necessary ;  but  even  that  case  determines,  that 
the  property  is  only  liable  in  the  hands  of  the  donees,  in  default  of  assets 
in  the  hands  of  the  rightful  representative,  and  that  the  executor  or 
administrator  is  a  necessary  party.  Vid^  also  Sereur  vs.  Bosticky  2 
McCord^s  Oh.  416;  Bradford  vs.  Felder^  2  McCord^s  Oh.  169;  2  Hov. 
an  Frauds^  75. 

(2.)  As  to  the  deed  for  the  rea|  property.  Land  in  this  State  is 
only  liable  in  aid  of  the  personalty,  and  as  auxiliary  assets  for  the 
payment  of  debts.  Wyse  vs.  Smith,  4t  O.  dt  J.  295.  In  the  case  of 
Fordham  vs.  Bolfy  1  Tarn.  1,  (abridged  in  2  Chitty^s  Dig.  1491,)  it  was 
held,  that  in  a  creditor's  suit  for  the  sale  of  land,  where  there  was  no 
personalty,  and  the  executor  refused  to  prove  the  will,  that  adminis- 
tration with  the  will  annexed  must  be,  nevertheless,  obtained  in 
order  to  show  a  deficiency  of  assets. 

It  was  admitted,  under  the  commission,  that  no  administration  had 
been  obtained  on  the  grantor's  estate.  Even  if  this  fact  had  been 
set  forth,  by  way  of  excuse  in  the  bill,  it  could  not  avail,  if  the  au- 
thorities referred  to  be  correct.  But  it  is  not  put  in  issue  by  the 
pleadings,  and  cannot  therefore  be  noticed.  Even  if  a  title  to  relief 
were  made  out  in  evidence,  it  is  a  good  objection  that  the  bill  is  not 
adapted  to  the  case  made.  The  Court  can  only  decree  secundum  al- 
legata et  probata. 

[The  counsel  here  proceeded  to  discuss  the  various  questions  of 
fact  and  law,  upon  the  merits ;  and  went  at  large  into  the  examina- 
tion of  the  proof.  In  the  course  of  his  argument,  he  asserted  the 
following  propositions :] 

1.  The  relationship  between  the  parties  is  not  an  indicium  of  fraud. 
It  may  be  a  ground  on  which  to  base  a  suspicion;  it  may  strengthen 
a  presumption ;  but  it  will  not,  independently,  generate  such  pre- 
sumption. In  the  Scotch  •  law,  transactions  between  parties  mm^ 
conjunct  are,  on  that  isolated  ground,  deemed  open  to  suspi-  '*'*  • 
cion ;  but  even  by  that  law,  they  do  not  presume  fraud  ab  ante.  The 
presumption  must  be  raised  by  something  aliunde  ;  mere  affinity  or 
consanguinity  without  more,  is  not  sufficient. 

2.  The  deed  for  the  personal  property  was  clearly  bona  fide.  The 
consideration  expressed  was  the  full  and  uncontradicted  value  of  the 
property.  It  was  fully  paid.  The  possession  of  the  property  was 
changed  without  trust ;  for  the  evidence,  as  to  a  secret  trust,  what- 
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ever  be  its  effect,  does  not  apply  to  this  deed.  The  party  had  a 
right  to  prefer  these  creditors;  and  that  was  nuqnestionably  his  in- 
tention. Snch  a  deed  is  good  at  common  law.  T'tcyn^s  Case^  3  Go. 
81.  Our  Acts  of  Assembly,  in  relation  to  insolvents,  cannot  apply, 
as  the  grantor  never  became  a  petitioner.  Owing  and  Cheston  vs. 
Nicholson  and  Williams^  ^  JR,  db  J.  107 ;  Harding  vs.  Stevenson^  6  H. 
&  J.  266.  Besides,  it  is  not  alleged  or  proved,  that  it  was  made  with 
intent  to  become  a  petitioner.  Kennedy  vs.  Boggs,  5  H.  cfr  J.  411. 
The  pendency  of  the  suit  is  only  a  badge  of  fraud,  not  in  itself  con- 
structive fraud.  Its  only  effect  is  to  put  the  consideration,  in  ques- 
tion. Rob,  on  Fraud,  Con.  677.  But  a  conveyance  by  a  debtor  to 
one  creditor,  pending  a  suit  by  another,  in  payment  of  the  former's 
debt  is  good.  Eob.  on  Fraud,  Con,  436 ;  Ttoyne^s  Ca.  3  Co.  81 ;  Wilt  vs. 
Franklin^  1  Binn.  602. 

3.  The  deed  for  the  real  property  is  impeached  in  general  terms, 
as  made,  with  intent  to  delay,  hinder  and  defraud  the  grantor's  cred- 
itors. The  bill  contains  no  specific  allegations  of  fraud.  From  the 
scope  of  the  interrogatories,  however,  it  would  seem  that  it  was  sup 
posed,  that  the  consideration  was  merely  feigned,  and  the  deed  vol- 
untary. The  bill  does  not  charge  that  the  expressed  consideration 
was  inadequate ;  nor  is  there  any  charge  of  the  existence  of  a  trust. 
The  complainants,  however,  have  offered  proof  as  to  the  value  of  the 
estate ;  and  they  have  endeavored  to  •  prove  a  trust  in  the 
grantee,  for  the  payment  of  debts  generally.  He  contended, 
upon  the  proof,  that  the  consideration  expressed  in  the  deed  was  the 
full  value  of  the  estate,  subject,  as  it  was  in  part,  to  a  heavy  mort- 
gage. The  consideration  was  fully  paid,  partly  by  the  surrender  of 
valid  claims  against  the  grantor,  partly  by  the  grantee's  own  notes. 
The  fact  that  some  of  the  claims  were  not  then  due,  is  no  indicium  of 
fraud  under  the  Statute  of  Elizabeth.  It  would  be  material  under 
the  bankrupt  laws  of  England.  Thompson  vs.  Freemun^  1  Term  Rep. 
166 ;  Hartshorn  vs.  Sloddcn,  2  Boss,  and  Full,  683 ;  Fhoenix  vs.  Ingror 
ham^  6  Johns,  Rep,  428.  It  would  be  strong  evidence  of  an  intent  to 
give  a  preference  under  our  insolvent  laws ;  but  they  are  not  in  ques- 
tion now.  Apart  from  the  bankrupt  laws  and  the  insolvent  laws,  a 
debtor,  unsolicited  and  unpressed  may,  ex  mero  motUj  give  snch  pref- 
erence, and  the  note,  although  not  due,  is  a  valuable  consideration. 
Vide  the  argument  of  Heath,  Chambre  and  Booke,  Justices  in  the 
above  cited  case  of  Hartshomx^.  Slodden.  Besides  this,  the  grantees 
were  sureties  for  the  grantor  in  all  these  immature  noten ;  and  an  en- 
gagement by  a  surety  is,  in  itself,  a  valuable  consideration.  Stevens 
vs.  BeU,  6  Mass,  342 ;  Howe  vs.  Ward^  4  Oreen,  199 ;  Crosby  vs. 
Crouch,  11  Fastj  266.  The  fact,  that  the  consideration  was  in  part 
made  up  of  the  grantee's  own  notes,  is  no  argument  of  fraud.  A 
bond  or  other  security,  by  a  purchaser,  is  a  valuable  consideration. 
Seicard  vs.  Jaclcson,  8  Cow,  432, 464. 
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4.  Bat  if  the  price  was  inadeqaate,  that  will  not,  per  ae  invalidate 
the  deed.  It  may  avail  as  evidence  of  fraud ;  bat  then  the  inade- 
quacy must  be  gross ;  so  gross  as  to  shock  the  conscience.  Copi^  vs. 
Middleton^  2  Madd.  232 ;   Watkina  vs.  Stoekett^  6  H.  i&  J.  435. 

5.  Whether  the  deed  be  fraudulent  or  bona  fide,  is  a  question  of 
law  upon  the  facts.  It  is  the  judgment  of  law  upon  facts  and  intents, 
when  these  are  ascertained.  Sturtevant  &  Keep  vs.  Ballard,  9  Johns. 
337 ;  JacJcson  vs.  Matter,  7  Cote.  301.  He  contended,  that  the  trans- 
action •  was  honajide  in  fact;  and  not  constructively  fraudu-  mm^ 
lent  from  any  of  the  attendant  circumstances,  as  disclosed  in  ^^^ 
the  evidence. 

The  subsequent  declaration  of  a  grantor  cannot  be  heard  to  im- 
pugn his  own  deed.  Nemo  allegans  suam  turpitudinem  est  audiendus. 
He  could  not  be  called  as  a  witness ;  although  the  grantee,  in  that 
case,  would  have  the  benefit  of  cross-examination.  Heam  vs.  Soper, 
6  H.dt  J,  281 ;  Gonolly  ys.  Howe,  5  Ves.  700;  Chess  vs.  Chess,  1  Penn. 
Rep.  38.  In  Merrill  vs.  Meachen,  6  Bay,  341,  evidence  was  received 
of  a  grantor's  declarations  as  part  of  the  res  gestae;  and  its  admissi- 
bility is  expressly  put  on  that  ground.  So  in  Kolh  vs.  Whitely,  3 
O.  da  J.  195,  the  declarations  of  the  insolvent  were  admitted  as  part 
of  the  res  gesUe  ;  and  the  Court  below  restricted  the  admission  of  de- 
clarations to  such  as  were  antecedent  to  the  transaction.  So  in  the 
case  of  the  United  States  vs.  Oooding,  12  Wheat.  468,  the  acts  and 
declarations  were  received  as  part  of  the  res  gestae;  and  a  fraudulent 
combination  was  first  established.  He  also  cited  on  this  point,  Ap- 
thorp  v^.  GomstocJc,  2  Paige,  488;  Wilbur  vs.  Strickland,  1  Rawle, 
458 ;  Retenbobch  vs.  Retenbach^  1  Ratoie,  362 ;  Beach  vs.  Cailin,  4  Day, 
292. 

7.  But  if  the  grantor's  declarations  be  received,  they  would  not 
establish  fraud.  The  intention  to  keep  the  property  out  of  the 
sherifi^s  hands  would  not  be  fraudulent,  without  more.  The  object 
of  the  deed  was,  manifestly,  to  secure  the  grantees,  in  preference  to 
other  creditors ;  its  necessary  operation,  therefore,  and  its  direct  ob- 
ject, was  to  disappoint  other  creditors.  Some  were  pressing  their 
claims  to  judgment,  in  order  to  get  a  preference  and  seize  the  prop- 
erty: he  chose  to  give  a  preference  to  these  grantees.  Could  he 
have  done  this,  if  he  had  waited  until  after  the  seizure  by  the  sherififf 
He  cited  Meux  qui  tarn  vs.  Howell,  4  East,  1 ;  Wilt  vs.  Franklin,  1 
Binney,  521.  So  the  declaration  of  the  grantor,  that  his  sons  were 
to  go  on  and  sell  his  property  and  pay  his  debts  is  immaterial  in  this 
case.  •There  is  no  allegation  of  such  a  trust,  and  the  testi-  ^mg^ 
mony  is  inapplicable :  but  if  such  proof  can  be  noticed,  it  *^" 
would  not  bring  this  deed  within  the  Statute  of  Elizabeth.  The 
questions  put  by  the  Judges  to  the  counsel,  in  argument,  in  Meux 
qui  tarn  vs.  Howell,  4  Ea^t,  9,  are  decisive  of  their  opinions  on  this 
very  point.  It  might  superinduce  upon  the  grantees  the  responsi- 
bilities of  a  trust  for  the  benefit  of  creditors,  in  a  proceeding  adapted 
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to  such  a  case.  Bat  the  object  of  this  bill  is  not  to  enforce  thistrast, 
but  to  vacate  the  deed,  as  frandalent  within  the  statute.  The  case 
of  Naylor  vs.  Fosdich,  4  Day^  146,  is  very  different.  The  complain- 
ants cannot  now  abandon  their  ground,  and  seek  to  uphold  the  deed, 
and  engraft  upon  it  a  secret  trust,  when  the  scope  of  the  bill  was  to 
vacate  it.  A  bill  for  one  purpose  cannot  be  made  to  answer  another 
and  different  purpose. 

DoESEZ,  J.  delivered  the  opinion  of  the  Court.  Of  the  fraudu- 
lent character  of  the  conveyances  in  question,  on  taking  a  full  survey 
of  all  the  facts  and  circumstances  of  this  case,  and  drawing  such  in- 
ferences as  a  jury  might  reasonably  make,  we  entertain  no  doubt. 
In  deciding  in  favor  of  the  appellants  the  various  questions  of  law, 
presented  by  the  able  and  ingenious  argument  on  the  part  of  the 
appellees,  we  cannot  but  admit,  that  some  of  our  conclusions  have 
been  adopted,  not  without  difficulty  and  hesitation. 

It  was  insisted  in  behalf  of  the  appellees,  that  conceding  the  ap- 
pellant's right  to  relief,  upon  the  ground  of  the  invalidity  of  the 
deeds,  under  the  Statute  of  Elizabeth,  yet  that  the  decree  of  the 
County  Court  denying  such  relief,  could  not  be  reversed  on  account  of 
various  defects  in  the  proceedings  of  the  appellants,  by  which  it  was 
sought ;  and  first,  that  the  bill  of  complaint  was  filed  in  the  name  of 
of  two  creditors ;  whereas,  all  of  them,  or  one  only,  should  have  been 
made  a  party  complainant.  This  is  a  mere  formal  objection,  not 
taken  in  the  Court  below.  If  it  had  been,  it  might,  (if  sustainable,) 
^  ^  have  been  removed  by  amending  the  ♦bill.  The  appellees 
'*^*  admit  that  one  creditor  may  sue  alone.  Then  why  may  not 
two  ?  Bules  of  pleading  in  equity  are  not  governed  by  the  same 
technicality  as  to  matters  of  form,  that  controls  proceedings  at  law. 
Courts  of  equity  look  to  substance,  not  foim.  The  distinction  then, 
(if  it  exists  at  all,  which  we  cannot  admit,)  is  a  mere  matter  of  form; 
nothing  in  reason  or  substance  can  be  urged  in  its  support.  If  one 
of  many  creditors  proceed,  and  be  successful,  the  fund  is  retained  in 
Chancery  until  all  the  creditors  are  notified  to  come  in,  and  assert 
their  claims.  The  same  practice  prevails  on  like  i>roceeding  by 
two. 

Secondly,  it  is  alleged,  that  it  is  not  stated  in  the  bill,  according 
to  the  usual  form,  that  the  complainants  proceed  on  behalf  of  them- 
selves and  other  creditors. 

This  objection  we  think  fully  answered,  and  the  requisition,  if  it 
exist,  substantially  gratified,  by  the  prayer  in  the  bill,  that  the  prop- 
erty be  sold  for  the  benefit  of  the  creditors  of  Jacob  Staley. 

The  third  defect  suggested,  is,  that  the  bill  does  not  show  or 
allege,  that  the  complainants  were  creditors  at  the  time  of  filing 
their  bill ;  but  only  at  Jacob  Staley's  death.  If  it  were  conceded, 
that  this  fault  would  have  been  fatal  on  demurrer,  it  cannot  avail 
the  appellees,  as  the  question  now  arises  before  the  Court.    The 
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strong,  if  not  necessary  implication  of  the  existence  of  the  complain- 
ant's claims,  at  the  time  of  the  filing  of  their  bill,  clearly  arises  from 
the  facts  therein  set  forth;  but  that  implication  is  made  irresistible 
by  the  answer  of  the  appellees,  who  admit,  that  the  notes,  single 
bills,  and  bonds  exhibited,  show  the  ^^  true  amount  of  the  debts  due 
from  Jacob  Staley,  deceased,  to  the  complainants." 

The  fourth  defect  relied  on,  is,  that  the  complainants  stand  before 
the  Court,  as  simple  contract  creditors  only;  whereas,  to  entitle 
themselves  to  the  relief  prayed  for,  they  should  have  set  forth  in 
their  bill,  the  judgments  to  bind  the  land,  and  fi,  fas.  to  bind  the  per- 
sonal property.  In  sustaining  the  appellants  in  the  teeth  of  this  ob- 
jection, we  do  not  •mean  to  shake  the  general  principle,  that  - -« 
where  a  creditor  seeks  the  aid  of  a  Court  of  equity,  to  pursue  ^^'^ 
property  fraudulently  conveyed  away,  a  judgment  must  first  be  ob- 
tained against  the  debtor,  before  his  lands  fraudulently  granted  can 
be  reached;  nor  that  in  such  a  pursuit  of  personal  property,  a  fitri 
facias  also  must  first  have  issued.  In  examining  the  authorities  re- 
ferred to  by  the  appellees, .to  sustain  their  position.  Chancellor  Kent, 
in  reference  to  i)ersonal  property  says,  in  Hendricks  vs.  Robinson^  2 
Johns.  Ch.  E.  296,  "  the  preliminary  step  which  seems  to  be  required 
is,  that  the  judgment  creditor  should  have  made  an  experiment 
at  law,  and  bound  the  property  by  actually  suing  out  execution;" 
and  in  Brinkerhoff  vs.  Brown,  4  Johns.  Ch.  R.  677,  "  if  he  seeks  aid 
a6  to  real  estate,  he  must  show  a  judgment  creating  a  lien  upon  such 
estate ;  if  he  seeks  aid  in  relation  to  personal  estate,  he  must  show 
an  execution,  giving  him  a  legal  preference,  or  liens  upon  the  chat- 
tels." And  in  Shirty  vs.  Waits,  3  Atk.  200,  a  judgment  creditor 
who  had  not  taken  out  execution,  having  brought  a  bill  to  redeem 
against  the  mortgage  of  leasehold  interest,  Lord  Hardwicke  decreed, 
that  ^Hhe  bill  must  be  dismissed,  because  till  execution,  the  plaintiff 
has  no  lien  on  the  leasehold  estate."  If  then  the  creditors'  claims  to 
relief  rest  upon  their  liens  thus  to  be  acquired,  (a  position  not  en- 
tirely free  from  doubt,)  it  follows  as  a  necessary  consequence,  that 
out  of  the  fund  pursued,  if  land,  they  must  be  paid  according  to  the 
seniority  of  their  judgments :  if  personal  property,  according  to  their 
respective  priorities,  acquired  by  the  delivery  of  their  several  fi.  fas. 
to  the  sherifl^'.  Would  it  for  a  moment  contend,  that  a  Court  of 
equity  in  Maryland,  in  the  distribution  of  funds  brought  within  its 
jurisdiction,  by  a  proceeding  of  such  a  character  as  the  present, 
would  sanction  any  priorities  asserted  in  virtue  of  judgment,  ren- 
dered against  his  personal  representative,  after  the  death  of  the 
fraudulent  grantor?  We  think  not.  All  creditors  without  judgments 
in  the  life-time  of  the  fraudulent  grantor,  would  come  in  pari  passu, 
Ko  subsequent  judgment  would  •create  any  lien.  The  fre-  ^-q 
quent  decisions  of  the  Courts  of  this  State  have  long  since  '**•' 
settled,  so  as  to  preclude  all  debate  on  the  subject,  that  a  judgment 
against  an  executor  or  administrator,  not  only  does  not  bind  real 
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assets,  bat  that  it  is  not  even  prima  fade  evidence  of  a  debt,  where^ 
the  real  estate  of  a  deceased  debtor  has  been  sold  for  the  payment 
of  all  debts  against  hira.  Of  what  possible  avail  then,  wonld  the  re- 
quired judgment  against  the  executor  or  administrator  of  Jacob  Sta- 
ley  be,  to  charge  the  real  estate  in  question  f  It  has  not  been  inti- 
mated that  any  judgment  should  be  shewn  against  the  heirs  of  the 
deceased.  Indeed,  having  no  assets  by  descent,  such  a  judgment 
could  not  be  obtained  against  them. 

But  suppose  we  are  wrong  in  this  view  of  the  subject ;  and  that 
the  inefficacy  of  the  judgment  as  a  lien  does  not  of  itself  dispense 
with  the  necessity  for  its  existence ;  still  we  are  of  opinion,  that  the 
objection,  as  now  presented  to  us,  ought  not  to  be  sustained.    It  is 
raised  for  the  first  time,  as  far  as  the  record  informs  us,  in  the  Appel- 
late Court,  after  the  parties  have  incurred  great  expense,  and  con- 
sumed much  time,  in  litigating  their  rights  upon  ^he  merits  of  the 
controversy.    Had  it  been  relied  on  in  Court  below,  either  by  de- 
murrer, a  plea  in  bar,  or  as  a  substantive  ground  of  defence  in  the 
answer,  it  could  have  been  easily  obviated.    As  now  presented,  it 
works  gross  injustice,  and  is  a  complete  surprise  on  the  complainants. 
It  becomes  this  Court  therefore,  to  listen  to  it  with  a  reluctant  ear, 
and  to  be  even  astute  in  the  discovery  and  combination  of  the  facts 
in  the  cause,  that  the  unjust  operation  of  this  unseasonable  objection 
may  be  frustrated ;  and  we  feel  ourselves  warranted  by  the  plead- 
ings and  circumstances  of  this  case,  in  drawing  such  inferences  of 
fact  as  enable  us  to  surmount  this  difficulty.    It  is  not  a  defence  set 
up  in  the  answer.    It  forms  no  part  in  the  issues  in  the  case.    The 
complainants  were  not  called  on  to  account  for  the  omission.    If  the 
deceased  left  no  assets,  the  natural  presumption  is,  that  no  letters  of 
administration  would  have  been  taken  out  on  his  *  estate ; 
^^*  that  had  he  left  such  assets,  letters  would  have  been  granted; 
and  the  fair  inference  in  that  event  is,  that  the  appellees  in  one  of 
the  three  usual  modes  in  which  their  object  could  have  been  effected, 
would  have  required  that  the  administrator  might  be  brought  before 
the  Court,  and  be  made  to  apply  the  effects  in  his  hands  to  the  satis- 
faction of  the  complainants'  debt ;  thus  extinguishing  their  right  to 
prosecute  any  claim  against  the  property  conveyed.    Not  having 
done  so,  at  this  stage  of  the  cause,  the  just  conclusion  is,  that  no  ad- 
ministration was  ever  granted  on  the  deceased's  estate,  because  he 
left  none ;  and  this  conclusion  is  rendered  in  the  higliest  degree  pro- 
bable, if  not  irresistible,  when  we  advert  to  the  facts,  which  we  as- 
sume as  established  by  the  record ;  that  Jacob  Staley,  at  an  advanced 
age,  to  hinder  and  defraud  his  creditors,  about  iive  months  before  his 
decea«e,  had  conveyed  away  all  his  property,  both  real  and  personal^ 
and  from  the  time  of  such  conveyance  until  the  day  of  his  death,  lived 
as  a  dependent  with  one  of  the  fraudulent  grantees ;  and  was  admitted 
by  all  parties  to  have  been  insolvent  at  the  time  of  his  death. 
Weighing  all  these  facts  and  circumstances  in  connexion,  and  advert* 
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ing  to  the  time  at  which  this  qaestion  has  been  agitated,  we  deem 
ourselves  justified  in  inferring,  that  there  exists  no  personal  repre- 
tative  of  the  deceased,  against  whom  a  judgment  coald  have  been  re- 
covered ;  or  to  answer  another  objection  raised  by  the  appellees,  who 
oaght  to  have  been  before  the  Court  as  a  party  to  these  proceedings. 

But,  say  the  appellees,  even  although  it  were  proved  that  there 
were  no  assets,  the  complainants  were  bound  to  have  taken  out  letters 
themselves,  in  order  that  proper  parties  might  have  been  before  the 
Ck>urt,  and  the  necessary  preliminary  judgments  obtained.  Would 
that  have  been  accomplished  by  their  administering  ?  Gould  they 
sue  and  recover  judgments  at  law,  or  file  bills  in  a  Court  of  equity 
against  themselves  ?  Nay,  would  they  not  have  been  obliged  to  adopt 
the  same  course  of  proceeding,  and  established  their  claims  in  the 
very  same  way,  if  they  had  administered,  •  which  they  are  now 
prosecuting  without  such  administration.  Where  then  the  ^^^ 
advantage  or  necessity  of  this  unimportant,  superfluous  issue  of 
letters  of  administration. 

The  aforegoing  views  of  this  case,  render  it  unnecessary  for  us  to 
consider  the  point  so  much  controverted  in  the  argument,  whether 
the  complainants'  exhibit  No.  2,  is  any  further  to  be  regarded  as  a 
part  of  the  bill,  than  to  show  the  precedency  of  the  suits,  of  which  it 
was  referred  to  as  the  proof. 

The  bill  having  charged  that  by  the  deeds  complained  of,  Jacob 
Staley  had  conveyed  to  the  appellees  all  his  real  and  personal  estate^ 
and  their  answer  having  denied  that  fact,  and  averi*ed  that  after  the 
delivery  of  the  deed  to  them,  he  '^  was  seized  and  possessed  of  real 
estate,  both  in  Frederick  and  Montgomery  Counties,  abundantly  suf- 
ficient as  they  believed,  to  pay  the  claims  of  the  complainants  in 
this  behalf,"  it  was  insisted  that  the  defence  was  sufficiently  estab- 
lished by  the  answer,  and  is  a  bar  to  the  relief  which  has  been  sought 
by  the  bill.  To  this  doctrine  we  cannot  accede.  The  fact  of  Jacob 
Staley's  owning  other  real  estate  in  Frederick  and  Montgomery 
Counties,  is  a  matter  put  in  issue  by  the  appellants ;  and  being  an 
affirmative  allegation,  the  onti8  probandi  rests  upon  the  appellees. 
Aware  of  this,  they  have  attempted  to  prove  it,  but  by  testimony 
inadequate  to  the  object.  The  mere  production  of  deeds  of  convey- 
ance, unaccompanied  by  any  proof  of  the  existence  of  the  property 
conveyed,  and  the  title  of  the  grantor  thereto,  or  his  possession 
thereof,  or  the  possession  thereof  by  the  grantee,  is  wholly  insufficient 
for  that  purpose.  In  JSands  vs.  Mildreth,  14  Johns.  Rep.  499,  Spen- 
cer, J.  says,  <^  it  has  been  argued,  that  Sands  (the  grantor)  might 
have  had  property  abundantly  sufficient  to  satisfy  his  creditors,  inde- 
pendently of  the  lands  sold  to  the  respondent.  This  however  is  not 
proved,  and  if  it  were  true,  the  appellant  was  bound  to  make  out  the 
fact.  Not  having  done  so,  the  inevitable  conclusion  is,  that  Sands 
had  no  other  property,  out  of  which  his  creditor  could  obtain  satis- 
faction." 
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Mmgm  *  B'lt  suppose  the  allegation  as  to  real  property  be  true,  it 
*oo  fornag  ^o  barrier  to  a  decree  in  favor  of  the  appellants.  To  be 
«o,  it  should  have  alleged  not  merely  a  sufficiency  of  other  estate  to 
pay  the  claims  of  the  complainants,  but  all  the  debts  due  by  Jacob 
Staley. 

It  has  been  attempted  to  support  the  deed  in  question,  on  the 
ground,  that  being  executed  with  a  view  to  a  sale  for  the  payment  of 
the  debts  of  all  the  creditors,  it  stands  untainted  by  fraud.  If  such 
were  the  object  of  the  instrument,  it  should  have  formed  a  part  of  its 
<3on  tents,  or  been  elsewhere  reduced  to  writing.  Being  upon  its  face, 
an  absolute  deed  of  bargain  and  sale,  and  being  proved  not  to  have 
been  a  bona  fide  conveyance,  as  such,  it  is  covinous  and  fraadalent 
a^  against  the  complainants,  and  in  violation  of  the  Statute  of  Eliza- 
beth ;  nor  can  it  be  bolstered  up  by  the  fact  of  there  having  been  a 
secret  oral  contract  between  the  grantor  and  grantees,  that  the  prop- 
erty conveyed  should  be  held  in  trust,  and  sold  for  the  benefit  of  the 
creditors  of  the  grantor.  The  answer  set  up  no  such  defence.  Nor 
-can  it  be  supported  on  that  ground,  even  if  in  a  proper  state  of  the 
pleadings,  it  might  be  so  relied  on.  The  necessary  tendency  of  such 
a  transaction  is  covinous  and  fraudulent,  so  far  as  the  pursuing  cred- 
itors are  concerned.  A  secret  contract  so  made  could  not  be  en- 
forced, either  at  law  or  in  equity,  at  the  suit  of  the  grantor  or  his 
creditors.  The  deed  was  executed  according  to  the  intention  of  the 
i^ntracting  parties ;  no  mistake  or  surprise  in  obtaining  it ;  nor  was 
any  fraud,  duress,  pr  imposition  practised  upon  the  bargainor.  The 
secret  agreement  is  a  nullity  under  the  Statute  of  Frauds,  and  there 
is  no  head  of  equity  jurisdiction,  under  which  relief  could  be  sacces- 
fully  sought,  on  such  a  contract.  A  Court  of  Chancery  should  there- 
fore stamp  on  it  the  mark  of  reprobation. 

The  effort  which  was  made  for  the  rejection  of  the  testimony  of 
Joseph  Miller,  on  the  ground  of  its  being  given  in  answer  to  a  lead- 
ing interrogatory,  is  wholly  without  foundation,  as  all  the  material 
M  K>y  ^^^^^  ^o  which  he  deposed,  were  •  elicited  by  interrogatories 
"^^  •    which  stand  free  from  all  exception.  Decree  reversed, 

And  a  decree  was  passed  by  this  Court* for  a  sale  of  the  property  in 
the  proceedings  mentioned. 

Buchanan,  C.  J.,  dissented. 
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Rev  AND  Kearney  vs.  Peter  Gough  et  ux, — December,  1833. 

It  is  our  settled  practice,  to  give  the  plaintiff  on  the  record  the  opening  and 
conclusion  of  the  argument  to  the  jury,  except  in  cases  of  avowry  for 
rent  in  arrear,  in  relation  to  which  the  practice  is  not  uniform,  (a) 

Where  the  defendant  in  his  plea  of  justification,  to  a  declaration  charging 
him  with  a  libel,  introduced  certain  passages  from  a  pamphlet  written  by 
the  plaintiff ,  upon  which  plea  issue  was  joined;  this  is  not  so  far  an 
adoption  of  the  whole  pamphlet  as  true,  as  to  enable  the  plaintiff  to 
read  other  passages  in  it,  for  the  purpose  of  showing  that  the  defendant 
was  the  aggressor  in  the  controversy,  which  led  to  its  publication. 

Appeal  from  St.  Mary's  County  Court.  On  the  27th  of  August, 
1828,  the  appellees  instituted  the  present  action  against  the  appel- 
lant for  a  libel  on  the  plaintiff's  wife. 

The  defendant  pleaded  a  justification  as  to  part,  and  not  guilty  as 
to  the  residue  of  the  words  laid  in  the  declaration. 

In  the  first  plea,  certain  passages  of  a  pamphlet  written  by  the 
appellee,  Peter  Gougb,  are  introduced  and  relied  upon  by  the  de- 
fendant as  a  justification  of  the  actionable  language  imputed  to  him. 
Issue  was  joined  upon  both  pleas. 

1.  At  the  trial  the  defendant  contended,  that  inasmuch  as  he 
had  justified  the  language  charged  to  him  in  the  declaration,  the 
affirmative  of  the  issue  was  upon  him,  and  that  he  had  a  right  to 
open  and  close  the  argument  before  the  jury.  But  the  Court  [Key^ 
A.  J.]  refused  the  application,  and  the  defendant  excepted. 

•  2.  The  plaintiff'  then  offered  to  read  from  the  printed  m^^ 
pamphlet  referred  to  and  made  a  part  of  the  defendant's  first  ^^^ 
plea,  various  paragraphs  in  the  said  pamphlet,  as  the  thirty-nine 
articles  of  accusation,  made  by  the  defendant  against  the  plaintiffs, 
before  the  publication  of  the  said  pamphlet,  as  evidence  that  the  de- 
fendant bad  written  the  said  thirty-nine  articles,  and  sent  them  to 
the  plaintiff,  Peter  Gough,  and  that  consequently  the  defendant  was 
the  aggressor  in  the  controversies,  which  had  led  to  the  publication 
of  that  pamphlet.  To  the  reading  of  which  thirty-nine  articles  for 
that  purpose  the  defendant  objected,  and  insisted  that  the  plaintiff 
had  no  right  to  read  said  pamphlet,  or  any  part  thereof,  except  for 
the  purpose  of  explaining  his,  the  plaintifi''s  meaning  and  intention, 
by  such  parts  of  said  pamphlet  as  contained  abusive  and  defamatory 
words  in  application  to  the  defendant.  But  the  Court  [Stephen, 
0.  J.,  and  Key,  A.  J.]  was  of  opinion,  that  by  the  introduction  of 
the  said  pamphlet  into  the  defendant's  plea,  the  whole  pamphlet  was 
in  evidence  before  the  jury,  and  that  the  plaintiff's  had  a  right  to 


(a)  Cited  in  Brooke  vs.   Townaend^  7  Gill,  25,  and  Tingling  vs.  Hesson^  16 
Md.  121. 
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read  the  said  thirty-DiDe  articles  for  the  purpose  aforesaid.  The  de- 
fendant excepted,  and  the  verdict  and  judgment  being  against  him, 
he  brought  the  record  upon  ap]>eal  before  this  Court. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
and  Dorset,  J  J. 

A.  0.  MagrttdeTj  for  the  appellant,  contended :  1.  The  first  plea 
did  not  authorize  the  plaintiffs  reading  the  pamphlet  written  by  one 
of  them.  It  does  not  appear  that  the  defendant  attempted  to  sup- 
port said  plea,  or  offered  any  proof  touching  said  pamphlet,  alleged 
to  have  been  written  by  plaintiff. 

2.  It  does  not  appear  that  any  attempt  was  made  by  the  defend- 
ant to  prove  the  plaintiff  the  aggressor. 

3.  But  if  the  defendant  had  offered  it  (the  pamphlet)  in  evidence, 
the  plaintiff's  own  pamphlet  is  not  evidence  that  the  defendant  bad 
«aid  or  done  anything. 

•  V,  H.  Dorseyj  for  the  appellees.  1.  According  to  the 
^^^  established  practice  in  the  Maryland  Courts,  the  plaintiff  on 
the  record  has  the  right  to  open  and  conclude  the  argument^  and 
the  rule  is  a  very  convenient  one,  as  it  dispenses  with  many  trouble- 
some inquiries.  If,  however,  it  cannot  be  considered  as  settled,  it  is 
at  all  events  a  matter  resting  in  the  discretion  of  the  Courts,  and  of 
course  is  not  the  subject  of  review  on  appeal.  Hawkins  vs.  Jctckgotiy 
6  H,<£  J.  151,  note  (a.) 

2.  By  introducing  a  part  of  the  plaintiff's  pamphlet  in  the  plea, 
the  whole  was  made  evidence.  Roscoe^s  Uv.  32;  Bui.  N.  P.  138,  298 ; 
Jackson  vs.  Stetson,  15  Mass.  48 ;  7  Cow.  Ev.  633. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  We  concur 
in  opinion  with  the  Court  below,  on  the  first  exception. 

The  decision  is  in  conformity  with  the  settled  practice  throughout 
the  State,  giving  to  the  plaintiff  on  the  record,  the  opening  and  con- 
elusion,  except  in  cases  of  avowry  for  rent  in  arrear ;  in  relation  to 
which  the  practice  is  not  uniform.  But  we  dissent  on  the  second 
exception.  The  judgment  is  therefore  reversed^ 

and  procedendo  awarded. 


Eleanor  Dougherty  et  al  vs.  Isaac  Monett's  Lessee. 

December,  1833. 

A  devise  in  1796,  that  ^^my  son  F.  shall  have  all  the  land  1  have  any  right, 
title,  or  claim  to,  either  by  law  or  equity,  except  the  house  and  lot,  and 
two  acres  adjoining,^'  which  the  testator,  by  a  previous  clause  in  his 
will,  had  devised  in  fee  to  his  six  daughters—only  passes  a  life-estate  to 

F.  (a) 

(a)  Cited  in  Brown  vs.  Brown,  12  Md,  91,  and  Chamberlain  vs.  Owings,  30 
Md.  454.    See  Rev.  Ck>de,  Art.  49,  sec.  8;  BeaU  vs.  Holmes,  6  H.  &  J.  172. 
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Appeal  from  Calvert  County  Court.  The  appellee,  who  is  one  of 
the  heirs-at-law  of  Francis  Williams,  the  testator,  brought  the  pre- 
sent ejectment  against  •  the  appellants,  who  claim  nnder  Fran-  ^^^ 
cis  Williams,  the  devisee,  on  the  6th  of  October,  1828.  The  ***** 
will,  which  was  executed  in  May,  and  proved  in  June,  1796,  contained 
the  following  clauses : 

''Item:  I  give  and  bequeath  to  my  six  daughters  (naming  them) 
the  house  and  lot  I  now  keep  tavern  in,  and  two  a<ires  of  land,  the 
most  convenient,  adjoining  the  aforesaid  house  and  lot,  to  them  and 
their  heirs  forever." 

"  Item :  my  will  and  desire  is,  that  my  son,  Francis  Williams, 
shall  have  all  the  land  I  have  any  right,  title,  or  claim  to,  either  by 
law  or  equity,  except  the  house  and  lot,  and  two  acres  adjoining,  I 
have  heretofore  given  my  six  daughters.'^ 

The  prayer  of  the  appellant  for  an  instruction  to  the  jury,  that 
Francis  Williams,  the  devisee,  took  an  estate  in  fee  under  this  de- 
vise, and  that  the  verdict  must  be  for  the  defendants,  was  refused 
by  the  Court  [Kilgoub  and  Wilkinson,  A.  J.  sitting,]  and  the  ver- 
dict and  judgment  being  for  the  plaintiff,  they  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abgheb, 
and  Dorset,  J  J. 

Oill,  for  the  appellants,  contended,  that  the  devise  carried  the  fee 
to  Francis  Williams. 

The  testator  evidently  intended  to  dispose  of  his  whole  estate,  and 
the  word  land,  as  used  in  this  will,  is  equivalent  to  the  word  estate. 
If  the  intention  is  apparent,  express  words  of  limitation  need  not  be 
used.    Beall  vs.  Holmes,  6  H.  dk  J.  207,  209. 

No  counsel  argued  for  the  appellee. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
turns  upon  the  construction  of  a  clause  in  the  will  of  Francis  Wil- 
liams, made  on  the  21st  of  May,  1796,  which  is  in  these  words : 
"Item:  my  will  and  desire  is,  •that  my  son,  Francis  Wil-  ^^^ 
liams,  shall  have  all  the  lands  I  have  any  right,  title,  or  claim  ^^'^ 
to,  either  by  law  or  equity,  except  the  house  and  lot,  and  two  acres 
adjoining,  I  have  heretofore  given  my  six  daughters  and  Elizabeth 
Bobbins." 

The  house  and  lot,  and  two  acres  adjoining,  were  devised  to  his 
six  daughters  in  fee  simple ;  and  the  question  presented  is  shortly 
this;  whether  Francis  Williams  took  an  estate  in  fee  simple,  or  for 
life  only,  in  the  lands  devised  to  him. 

The  rule,  ^^  that  express  words  of  limitation,  or  words  tantamount, 
are  necessary  in  a  devise  to  pass  an  estate  of  inheritance,^'  is  too 
well  settled  to  be  now  drawn  in  question.  The  argument  offered  in 
support  of  the  pretension  of  the  appellants,  (who  claim  under  Fran- 
ais  Williams,  the  devisee,)  that  he  took  an  estate  in  fee  simple,  is 
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drawn  from  the  supposed  inteDtion  of  the  testator;  which  it  is  said^ 
is  to  be  collected  from  the  circumstance,  that  the  preceding  devise 
of  the  house  and  lot,  and  two  acres  adjoining,  to  his  six  daughters, 
is  in  fee  simple,  and  that  the  devise  to  Francis,  is  of  ail  his  lands, 
except  what  is  devised  to  his  six  daughters.  But  if  the  devise  of 
the  house  and  lot,  and  two  acres  adjoining,  to  his  six  daughters, 
"  and  their  heirs  forever,"  prove  anything,  it  is  directly  the  reverse 
of  what  is  supposed;  since  it  shows,  that  when  the  testator  intended 
to  give  a  fee,  he  knew  what  words  were  necessary  to  create  one. 

It  is  true,  that  in  the  construction  of  a  will,  the  intention  expressed 
by  the  testator  to  be  collected  from  the  whole  instrument,  if  consis- 
tent with  the  rules  of  law,  and  there  be  apt  words  used  to  effectuate 
that  intention,  shall  prevail.  The  word  heirs  need  not  be  used  to 
create  an  estate  in  fee,  nor  any  technical  terms,  or  any  particular 
form  of  words;  but  any  words  sufficiently  showing  the  intention  of 
the  testator  to  dispose  of  his  whole  interest  in  the  thing  devised, 
will  have  the  same  effect  as  a  devise  to  one  in  fee  simple,  or  forever, 
or  any  other  words  having  the  same  import. 

Mg^^  •  But  no  such  words  are  to  be  found  in  this  will ;  and  if  it 
^uZ  ^j^  ^Y^Q  intention  of  the  testator  to  have  given  an  estate  in 
fee  simple  to  the  devisee,  Francis  Williams,  as  it  probably  was  (and 
perhaps  commonly  is  in  general  devises  without  words  of  limitation,) 
he  has  not  used  apt  words  in  the  devise  to  him  to  effectuate  that  in- 
tention. There  are  not  only  no  express  words  of  limitation  in  that 
devise,  but  none  that  sufficiently  show  the  intention  of  the  testator 
to  give  to  the  devisee  the  whole  of  his  interest  in  the  land  devised. 
It  is  the  common  case  of  a  general  devise  of  land  without  any  words 
of  limitation,  and  cannot  be  aided  by  the  preceding  devise  in  fee  of 
another  portion  of  the  testator's  estate  to  his  six  daughters,  and  is 
not  so  strong  a  case  as  that  of  Beall  vs.  Holmes,  6  H.  d;  J,  205,  de- 
cided by  this  Court,  in  which  the  whole  doctrine  is  gone  into,  and 
the  authorities  fully  examined.  In  that  case  there  were  introductory 
words  to  the  will,  showing  the  intention  of  the  testator  to  have  been 
to  dispose  of  the  whole  of  his  estate ;  bnt  the  devise  itself  was  a 
naked,  general  devise  of  a  tract  of  land,  with-  no  words  of  limitation, 
or  other  words  added,  which  was  held  not  to  be  aided  by  the  intro- 
ductory clause. 

To  this  will  there  is  no  such  introductory  clause ;  and  no  argument 
can  be  drawn  (nor  has  it  been  attempted)  from  the  words,  ^'  I  have 
any  right,  title  or  claim  to,  either  by  law  or  equity." 

The  devise  is  not  of  all  the  testator\s  right,  title,  or  claim  to  the 
lands,  but  of  all  the  lands  to  which  he  had  any  right,  title,  or  claim. 
The  latter  words  being  used  as  descriptive  of  the  thing  intended  to 
be  given,  and  not  as  denoting  the  quantum  of  the  testator's  interest 
in  the  lands  devised ;  and  mean  no  more,  and  can  have  no  other 
effect  than  if  he  had  said  all  my  lands. 

We  concur  therefore  in  opinion  with  the  County  Court. 

Judgment  affirmed. 
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•  Chables  D.  W.  Johnson  vs.  John  Clendenin  and    463 

Samuel  Way.— December,  1833. 

The  object  and  design  of  the  writ  of  ne  exeat  regno ^  as  used  by  Courts  of 
Chancery,  is  to  hold  the  party  amenable  to  justice,  and  to  render  him 
personally  responsible  for  the  performance  of  their  orders  and  decrees. 

(a) 

The  obligations  devolved  upon  sureties  entering  into  a  bond  conditioned  to 
obey  such  a  writ,  bear  a  close  resemblance  to  the  duties  and  responsi- 
bilities of  bail  at  common  lan^ ;  they  undertake  that  the  defendant  shall 
be  personally  responsible  for  the  performance  of  the  orders  and  decrees 
of  the  Court. 

Where  the  defendant  in  the  writ  of  ne  exeat  has  been  proceeded  against  and 
committed  to  jail  for  not  complying  with  a  final  decree  of  the  Court  in 
the  cause,  and  afterwards  escapes  from  custody,  his  securities  upon  the 
ne  exeat  bond  are  not  responsible,  and  the  Court  as  respects  them  may 
order  the  bond  to  be  cancelled. 

Appeal  from  the  equity  side  of  Harford  County  Court.  The 
appellees  on  the  17th  August,  1829,  became'  sureties  for  a  certain 
Kathan  Walton,  in  a  na  exeat  bond  in  the  penalty  of  $6,000,  conditioned, 
^^that  the  said  Walton  shall  not  go,  or  attempt  to  go,  or  depart  from 
the  State  of  Maryland,  without  the  leave  of  the  Harford  County 
Coart,  for  that  purpose  obtained." 

A  final  decree  was  subsequently  made  in  the  cause,  in  which  the 
ne  exeat  issued,  ordering  Walton  to  bring  into  Court  the  sum  of 
95,540;  upon  the  bringing  in  of  which  sum,  the  decree  directed  that 
the  writ  of  ne  exeat  aforesaid  be  dissolved. 

This  decree  not  being  complied  with,  an  attachment  issued  at  the 
instance  of  the  appellant,  (who  was  the  complainant  in  the  case 
against  Walton,)  to  compel  the  performance  of  the  decree.  Upon 
this  attachment  Walton  was  taken  and  duly  committed  to  prison, 
from  which  he  effected  his  escape.  Afterwards,  upon  the  applica- 
tion of  the  complainant,  a  writ  of  sequestration  issued,  under  which 
the  property  and  effects  of  Walton  were  taken.  In  this  state  of  the 
case,  the  appellants  filed  their  petition,  praying  that  the  ne  exeat 
bond  might  be  cancelled  as  to  them ;  and  an  order  •  to  that  ^^ - 
effect  having  been  passed  by  Abgheb,  C.  J.,  the  appellant  ^^^ 
brought  the  record  by  appeal  to  this  Court. 

The  case  was  submitted  on  written  arguments  to  Buchanan^ 
C.  J.,  Maktjn,  Stephen,  and  Dorset,  JJ. 

Otho  Scott,  for  the  appellant.  The  appellant  contends,  that  the 
committing  of  Walton  under  the  attachment  to  bring  the  money 


(a)  See  SomervUle  vb.  Johnson,  1  H.  &  McH.  195;  Cox  vs.  Scott ^  5  H.  &  J. 
815;  Story's  Eq.  Jur.  1465-1475. 

19  5  G.  &  J. 
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into  Court,  did  not  per  se  discharge  the  snreties  in  the  ne  exeat  bond, 
and  that  although  the  Court,  upon  application,  might  have  dis- 
charged them  while  Walton  was  in  custody,  it  could  not  be  done 
after  he  had  escaped  from  prison.  The  order  of  the  Court  in  this 
case  directs,  that  the  ne  exeat  be  discharged  upon  the  bringing  in 
of  the  money,  which  implies,  that  it  is  not  discharged  till  that  is 
done.  The  being  in  custody  for  the  contempt  in  not  obeying  the  order 
is  not  equivalent  to  complying  with  it.  The  imprisonment  of  the 
party  is  no  satisfaction  of  the  order.  Even  while  he  remains  in 
custody  a  sequestration  will  issue,  which  could  not  issue  if  the  im- 
prisonment was  regarded  ais  satisfaction.  See  Hindis  Ch.  Fr,  129, 
citing  1  Ch.  Rep.  152.  Nor  is  the  being  in  custody  on  a  ca.  sa.  if 
the  party  escapes,  considered  as  satisfaction  of  the  judgment.  Fardj 
Terre-tenant  of  Preston  vs.  Owinn^s  Adni^r,  3  H.  db  J.  496. 

The  condition  of  the  bond  is,  that  the  party  shall  not  depart  from 
the  State  without  the  leave  of  the  Court.  He  has  left  the  State,  and 
without  the  leave  of  the  Court,  has  broken  the  condition,  and  given 
the  plaintiff  a  right  of  action  against  his  sureties  before  any  applica- 
tion was  made  to  be  discharged. 

There  are  two  authorities  where  the  Court  refused  to  discharge 
the  sureties  upon  application,  where  the  defendant  was  in  actual 
custody  under  process  in  the  suit.  See  Le  Clea  vs.  Trot.  Free,  in 
Ch.  230,  and  Stapylton  vs.  Peill,  19  Ves.  616 ;  Debaain  vs.  Debazin^  1 
Dick.  96 ;  Hamilton  vs.  Wilson,  1  East,  390 ;  1  Tidd^s  Fr.  252. 

•  Constable,  for  the  appellees.  The  inquiry  is,  whether  the 
4DD  Court  below  erred  in  ordering  the  ne  exeat  bond  to  be  can- 
celled, as  to  the  appellees  who  signed  it  as  sureties.  This  will  de- 
pend upon  the  true  character  and  extent  of  liability  incurred  by 
sureties  in  a  ne  exeat  bond;  and  as  preliminary  to  the  consideration 
of  that  question,  we  will  briefly  examine  the  objects  of  the  writ  of 
ne  exeat,  and  the  purposes  for  which  the  bond  is  required. 

The  writ  of  ne  exeat  regno  has  always  been  regarded  in  England 
as  part  of  the  royal  perogative  intended  for  political  purposes,  but 
the  principles  on  which  its  exercise  by  the  British  Government  has 
been  defended,  are  unsuited  to  the  enjoyment  of  rational  freedom, 
and  ought  to  be  repudiated  as  odious  dogmas,  destructive  of  the 
unquestionable  national  right  of  every  man  to  seek  happiness,  by 
bona  fide  change  of  domicil,  in  whatever  country  he  can  find  it. 
In  this  country,  the  writ  of  ne  exeat  is  a  "  writ  of  right,"  and  was  so 
held  in  Gibert  vs.  Colt,  1  Hopkins,  500.  And  in  England,  it  is  now 
universally  considered  as  a  remedial  process  of  the  civil  law,  to 
which  the  suitor  is  entitled,  upon  presenting  a  case  within  the  settled 
principles  governing  that  branch  of  Chancery  jurisdiction.  Beames* 
Ne  Exeat,  21 ;  1  Vesey  and  Bea.  129.  Sir  Samuel  Bomilly  arguendo, 
19  Vesey,  312.  In  the  case  of  Forter  vs.  Spencer,  2  J.  C.  E.  172, 
Chancellor  Kent  remarks,  that  ^^  he  has  no  discretion  or  option  to 
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refuse  the  writ,  when  a  case  is  brought  within  the  established  rules 
of  the  Court. 

The  former  rules  which  prevailed  on  this  subject,  that  a  debt  to 
authorize  the  issuing  of  this  writ,  must  be  purely  equitable,  for  the 
recovery  of  which  no  action  could  be  maintained  in  a  Court  of  law. 
Bea.  Ne  Exeaij  29,  33,  and  that  the  affidavit  must  state  positively 
the  precise  sum  due,  lb.  32,  have  been  modified,  and  changed  by  the 
course  of  modem  decisions;  and  it  is  now  well  settled,  that  if  the 
party  has  not  made  his  election,  by  instituting  proceedings  in  a 
Court  of  law,  this  writ  may  properly  issue  •upon  an  affidavit  m^^^ 
stating  the  plaintiff's  belief  as  to  a  balance  due  him,  and  ^^* 
whether  the  subject-matter  be  of  a  character  over  which  the  Court 
of  Chancery  exercises  an  exclusive  or  concurrent  jurisdiction.  8 
Vesey,  593,  8 ;  11  Ih.  56 ;  16  lb,  444 ;  16  lb.  470 ]  1  J.  C.  R.\]  2  lb. 
169 ;  6  lb.  138 ;  7  lb.  189.  And  the  better  opinion  seems  to  be,  that 
the  writ  may  issue  though  the  demand  be  not  liquidated.  iJenion 
vs.  Benton^  1  J.  C.  R.  364.  In  the  case  of  the  Atiomey-Oenei'al  vs. 
MucJclowj  1  Price's  Exc.  Rep.  289,  the  Court  of  Exchequer,  con- 
formable to  their  practice  of  making  orders  in  the  nature  of  the 
writ  of  ne  exeat^  passed  an  order  directing  the  sum  in  which  security 
should  be  given,  although  no  amount  was  stated  in  the  affidavit. 
And  the  American  annotator,  upon  Bcamea^  Treaties  an  the  Writ  of 
Ne  Exeat^  32,  remarks,  that  ^Hhe  good  sense  and  equity  which 
guided  these  decisions,  are  believed  to  be  worthy  of  general  appli- 
cation." 

From  recurring  to  the  general  principles  which  govern  the  Court 
of  Chancery  in  granting  the  writ  of  ne  exeat^  it  is  obvious  that  the 
proceeding  is  analogous  to  the  taking  of  bail  at  law.  I  shall  there- 
fore attempt  to  maintain,  that  the  process  of  ne  exeat  issues  for  the 
purpose  of  compelling  the  party  to  give  "equitable  bail."  And  that 
the  bond  exacted  by  the  sheriff  in  executing  the  writ,  is  in  the  na- 
ture of  a  bail  bond. 

In  support  of  this  position,  I  shall  not  rely  on  any  isolated  adjudi- 
cation, but  refer  to  the  uniform  language  and  opinions  held  upon  the 
subject  by  the  most  eminent  English  Chancellors.  He  then  cited  Ex 
parte  Brunker^  3  Pere  W.  312 ;  RusseU  vs.  Ashby^  5  Ves.  97 ;  Jones  vs. 
Sampson,  8  Ves.  593;  Amsinck  vs.  Barklay,  lb.  594,  7;  Ja^ck- 
son  vs.  Petrie,  10  Ves.  164 ;  Haffey  vs.  Haffey,  14  Ves.  261 ;  Jones 
vs.  AUphsin,  16  Ves.  470;  Bick  vs.  SvnnUm,  1  Ves.  dk  Beanie, 
S72 ;  Stuart  vs.  Oraham,  19  Ves.  312 ;  Raynes  vs.  Wyse,  2  Mer.  Gh. 
Rep.  472 ;  Goodman  vs.  Severs,  5  Mad.  Gh.  471 ;  Grant  vs.  Or  ant,  3 
Rus.  Gh.  598;  Beame^s  Treatise  on  Ne  Exeat  43;  1  Hovenden  on 
Frauds,  131 ;  Flack  vs.  Holm,  1  Jac.  <&  Walk.  416 ;  Spencer  vs.  Porter, 
2  J.  G.  R.  169;  Smedberg  vs.  Mark^s  Ex.  6  J.  C.  R.  138;  Nixon  vs. 
Richardson,  4  Bes.  Eq.  Rep.  108 ;  Rhodes  vs.  Gousins,  6  Randolph, 
188 ;  Be  Garriers  vs.  Be  Galonne,  4k  Ves.  490 ;  Hannay  vs.  McEntire, 
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11  Ves.  65 ;  Hyde  vs.  Whitfield^  19  Ves.  344 ;  Stuart  vs.  Orakam,  19^ 

Fe«.  315;  •I  Bacon's  Ah.  329,  Title  Bail,  letter  B,  sec.  3, 
47  4  Whether  the  writ  of  ne  exeat  be  a  process  to  which  the  party. 
is  entitled  as  matter  of  right,  as  was  said  by  Lord  Keeper  Wright^ 
and  Sir  Satnael  Eomilly,  and  admitted  by  Chancellors  Eldon  and 
Kent,  or  depending  upon  the  discretion  of  the  Coart,  and  whether 
it  be  universally  analogous  to  bail  at  law  or  not,  cannot  vary  or  de- 
stroy the  force  of  my  argument.  It  is  sufficient  to  sustain  my  prop- 
osition, that  the  concurrent  opinion  of  the  English  Chancery  Bench 
has  definitively  settled,  that  to  warrant  its  issuing  there  must  be  an 
affidavit  of  precisely  the  same  character  with  that  which  is  neces- 
sary to  hold  to  bail  at  law.  10  Ves.  164 ;  14  lb.  261 ;  16  lb.  470. 
When  it  issues  the  defendant  is  to  ^<give  bail."  5  Ves.  97;  1  Ves.  & 
Bea.  372 ;  19  Yes.  312,  344 ;  1  Jac.  <fc  Walk.  416 ;  5  Mad.  Ch.  Rep. 
471.  That  if  it  was  granted  after  an  arrest  at  law,  it  would  be  re- 
quiring "  double  bail."  3  Per.  Wms.  312 ;  8  Ves.  693 ;  lb.  694-97 ;  2 
Mer.  Ch.  Rep.  472.  That  it  is  attended  with  the  same  hardships  as 
bail,  19  Ves.  316,  and  that  it  will  not  issue  when  under  similar  cir- 
cumstances bail  would  not  be  required  at  law.  14  Ves.  261 ;  2  J.  C. 
R.  169 ;  6  lb.  138 ;  Cox  vs.  Scotty  b  H.  &  J.  384. 

1  maintain  that  these  cases  demonstrate  beyond  successful  refuta- 
tion, the  striking  and  strong  analogy  between  the  writ  of  ne  exeat 
and  bail  at  law,  and  clearly  show,  that  the  former  is  emphatically  a 
mere  civil  process  to  obtain  equitable  bail.  If  then  it  be  a  proceed- 
ing in  the  nature  of  bail,  and  the  Court  of  Chancery  are  regulated 
by  that  consideration,  in'  ordering  it  to  issue,  will  they  disregard  the 
rules  which  obtain  at  law,  when  a  question  is  presented,  involving 
the  right  of  equitable  bail  to  be  released. 

He  also  cited  Ex  parte  Gibbons,  2  Alk.  239;  7  Johns.  156;  2  iZ.  Blk. 
120 ;  FeaJce^s  K  P.  226 ;  1  B.  <fe  P.  62 ;  7  Mass.  169 ;  10  Johns.  695 ; 
6  Taunt.  669;  4  Dow.  dt  Ry.  393;  Cro.  Eliz.  647;  Stra/nge,  4:19  ] 
Philips  vs.  Barrett,  4  Price,  23 ;  Pre.  in  Chan.  331 ;  Morrice  vs.  BanJcy^ 
Tal  Cas.  222 ;  2  Bac.  Ab.  240 ;  6  Peters  Ah.  40 ;  7  Cowen,  472 ;  5 
Burr.  2683 ;  Stamper  vs.  Melbourne,  7  T.  R.  122 ;  Sharp  vs.  Sheriffs 
lb.  226;  Lewis  vs.  Davies,  5  Moore,  267;  Atkinson  y%.  Leonard,  3  Bro. 
Ch.  218 ;  Impeyh  Sheriff,  367 ;  Neilum  vs.  Oreen^  2  Johns.  Cas.;  Loflyn 
vs.  Fowler,  18  Johns.  336;  Stapylton  vs.  Peill,  19  Fe«.615;  Russell  vb» 
Asby,  5  Ves.  97 ;  Ooodman  vs.  Sayers,  5  Mad.  Ch.  471 ;  Le  Cleto  vs. 
Trot,  Pre.  in  Ch.  230;  Debazin  vs.  Debazin,  1  Dickens,  95;  2  Atk.  ^ ;  3 
lb.  409 ;  Ambler,  111  ]  1  Ves.  i&  Bea.  129 ;  3  Bro.  C.  R.  218 ;  3  Johns. 
C.  R.  414 ;  Cox  vs.  Scott,  bH.&J.  384. 

Aikt  *  Stephen,  J.,  delivered  the  opinion  of  the  Court.  This  is 
^^*  an  appeal  from  an  order  of  Harford  County  Court,  acting  as  a 
Court  of  equity,  by  which  the  bond  of  the  appellees  was  ordered  to 
be  cancelled,  so  far  as  related  to  them,  in  their  capacity  of  sureties, 
for  a  certain  Kathan  Walton,  who  had  been  taken  under  a  writ  of 
ne  exeat,  issued  against  him,  in  a  suit  of  the  appellant  against  him 
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in  said  Oourt.  By  the  final  decree  of  the  Court  in  the  said  cause, 
the  defendant,  Walton,  was  ordered  to  bring  into  Court  the  sum  of 
money  therein  mentioned,  on  or  before  a  certain  time  specified  in 
%2kid  decree. 

Walton  having  failed  to  comply  with  this  judicial  mandate  of  the 
-Court,  process  of  attachment  was  issued  against  him,  by  virtue  of 
which  he  was  arrested,  brought  into  Court,  and  on  the  application  of 
the  complainant,  committed  by  the  order  of  the  Court  to  the  custody 
of  the  sheriff,  to  be  safely  kept  till  he  complied  with  said  decree. 
While  in  the  custody  of  the  sheriff,  he  effected  his  escape  from  im- 
prisonment, and  the  question  which  this  case  presents  for  adjudica- 
tion is,  whether  the  decree  of  Harford  County  Court  was  correct,  ac- 
<x>rding  to  the  principles  of  equity,  in  discharging  the  sureties  from 
their  responsibility,  under  the  above  circumstances  t  To  determine 
this  question,  it  is  only  necessary  to  consider,  what  is  the  object  and 
design  of  the  writ  of  ne  exeat,  an  used  by  Courts  of  Chancery  in  the 
exercise  of  their  equity  jurisdiction.  It  is  to  hold  the  party  amen- 
able to  justice,  and  to  render  him  personally  responsible  for  the  per- 
formance of  their  orders  and  decrees.  The  obligations  devolved  upon 
the  sureties  entering  into  the  bond,  bear  a  close  resemblance  to  the 
duties  and  responsibilities  *  of  bail,  at  common  law.  The  bail  ^^ » 
assume  upon  themselves  the  obligation,  that  their  principal  ^^^ 
shall  pay  the  debt,  or  be  personally  amenable  to  the  final  process  of 
the  Court ;  and  the  sureties  in  the  ne  exeat  bond  undertake,  that  the 
defendant  shall  be  personally  responsible  for  the  performance  of  the 
orders  and  decrees  of  the  Court.  To  this  extent  they  become  answer- 
able, and  when  this  duty  has  been  fulfilled,  their  engagements,  under 
their  bond,  are  at  end. 

That  this  is  a  correct  view  of  their  responsibility,  appears  from  the 
following  case,  in  1  Dickins,  95,  which  is  so  strikingly  similar  in  all 
its  features  to  the  present  case,  that  we  think  it  proper  to  incorpo- 
rate the  whole  of  it  into  this  opinion.  The  case  was  as  follows  :  '^  The 
plaintiff  having  sued  out  a  writ  of  ne  exeat  regno,  against  the  defend- 
ant, he  entered  into  a  bond  with  two  sureties,  for  his  not  departing 
the  kingdom.  The  cause  was  afterwards  beard,  and  there  was  a  de- 
cree against  the  defendant  for  the  same  matter,  for  which  the  writ 
of  ne  exeat  issued.  The  defendant  being  in  contempt,  and  in  custody 
for  not  performing  the  decree,  the  sureties  applied,  and  obtained  an 
order,  that  they  should  be  discharged,  and  the  bond,  as  to  them,  can- 
celled." 

It  is  true  that  in  the  case  referred  to,  the  defendant  was  in  custody 
for  not  performing  the  decree  at  the  time  the  sureties  obtained  the 
order,  that  they  should  be  discharged,  and  their  bond  cancelled,  but 
the  principle  of  the  decision  shows  in  the  clearest  light,  the  extent  of 
their  liability,  and  establishes  beyond  controversy,  that  so  soon  as 
the  defendant  is  in  custody  under  the  final  decree,  their  bond  has 
performed  its  office,  and  their  responsibility  under  it  is  at  an  end.    If 
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sach  be  the  legal  effect  and  operation  of  the  commitment  of  the  de- 
fendant to  the  CQStody  of  the  sheriff,  for  a  contempt  in  not  perform- 
ing the  decree,  it  is  conceived  that  his  sureties  are  not  responsible 
for  his  snbseqaent  escape  from  the  sheriff,  who  is  an  ofiScer  of  the 
M^^  law,  and  whose  duty  it  was  to  keep  him  in  confinement.  •  We 
^^^  therefore  think,  that  the  decision  of  the  Court  in  this  case  was 
correct,  and  that  the  order  appealed  from  ought  to  be  affirmed. 

Order  affirmed^ 


Thomas  &  James  Hunter  vs.  Be y son,  Adm'r  c.  t  a.  of  John 

Macartney,  Jr.— December,  1833. 

Where  a  testator  in  Ireland,  appointed  executors  there,  and  declared  that 
certain  persons  should  be  trustees  of  his  property  in  America,  with 
power  and  direction  to  collect  and  remit  the  same  to  his  executors  in 
Ireland,  such  persons  are  to  be  considered,  not  as  trustees,  but  as  limited 
executors,  and  bound  to  execute  the  trust  in  the  mode  prescribed  by  the 
will  under  wbich  the  authority  was  derived. 

A  testator  may  appoint  different  executors  in  different  countries  in  which 
his  effects  may  lie,  or  different  executors,  as  to  different  parts  of  bis  estate 
in  the  same  country. 

A  testator  cannot  appoint  a  trustee  of  bis  personal  property  by  his  last  will, 
so  as  to  evade  the  provisions  of  the  testamentary  system.  Such  a  trustee 
cannot  act  in  the  first  instance  without  taking  out  letters  testamentary 
or  of  administration,  and  having  taken  out  letters  of  administration,  if 
the  duties  imposed  upon  him  by  the  will,  as  trustee,  are  the  same  which 
as  administrator  he  is  bound  by  law  to  perform,  he  cannot  discharge 
himself  as  administrator  by  a  payment  to  himself  as  trustee,  (a) 

Appeal  from  the  Orphans'  Court  of  Baltimore  County.  In  this 
case  a  petition  was  filed  by  the  appellant,  Thomas  Hunter,  against 
the  appellee,  on  the  1st  of  June,  1832,  stating  that  by  the  last  will  of 
John  Macartney,  Jr.,  Hugh  Thompson,  Nathan  G.  Bryson,  the  ap- 
pellee, andThos.  Humes,  of  Baltimore,  were  appointed  trustees  of  all 
his  property  in  America.  That  Thompson  and  Humes  refused  to 
act,  and  that  letters  of  administration,  c.  t  a.  on  the  estate  of  the  tes- 
tator, were  granted  Bryson  by  this  Court,  in  which  character  he  had 
received  a  large  sum  of  money,  for  which  he  has  not  accounted. 
That  by  the  will  of  the  testator,  the  moneys  so  received  and  retained 
Mf^M  by  Bryson,  are  payable  to  •  the  petitioner,  and  a  certain 
*^^  Andrew  Patrick,  now  deceased,  and  he  prays  that  the  appel- 


(a)  The  administration  of  the  movables  of  an  intestate  or  testator,  is 
goyerned  by  the  law  of  the  country  where  the  movables  are  in  fact  situated 
(lex  situs)  and  not  by  the  law  of  the  deceased  person ^s  domicil.  Dicey  <m 
Domicil,  Rule  72;  Story  on  Conflict  of  Laxos^  sec.  512.  Cf.  Bank  vs.  Sharps 
58  Md.  521. 
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lee  may  be  decreed  to  pass  an  account,  and  pay  the  balance  in  his 
hands  over  to  the  said  petitioner. 

By  the  will  of  Macartney,  a  copy  of  which  was  exhibited  with  the 
petition,  the  petitioner  and  Andrew  Patrick,  of  Ireland,  are  appointed 
trustees  and  executors ;  and  after  directing  the  payment  of  a  number 
of  legacies  in  Ireland  and  America,  and  among  others,  one  of  £100 
to  the  petitioner,  James  Hunter, '^  now  gone  to  America,"  the  will 
proceeds, ''  and  as  all  the  property  that  I  have  now  willed,  is  in  our 
firm  in  Baltimore  in  America,  known  by  the  name  or  firm  of  Macart- 
ney &  Sanders,  I  therefore  nominate  and  appoint  Hugh  Thompson, 
merchant,  Nathan  6.  Bryson,  and  Thomas  Humes,  all  of  Baltimore, 
in  America,  trustees  of  all  my  property  in  America,  and  it  is  my  will, 
that  these  tnistees  that  I  have  nominated  and  appointed,  to  do  all 
my  said  American  affairs,  shall  have  full  power  to  act  for  me,  and  to 
settle  all  my  accounts  in  the  way  they  shall  think  best;  and  so  soon 
as  they  conveniently  can,  they  shall  remit  said  property  to  my 
trustees  and  executors,  that  1  have  hereby  nominated  and  appointed 
in  Ireland." 

The  answer  of  Bryson,  the  appellee,  denies  the  right  of  the  peti- 
tioner to  call  him  to  an  account,  or  to  enforce  the  payment  by  him  of 
any  balance  in  his  hands,  as  the  administrator  of  Macartney. 

Afterwards  the  parties  filed  the  following  agreement: 

^^It  is  agreed  that  the  petition  heretofore  filed  by  Thomas  Hunter, 
shall  be  considered  as  amended  by  adding  James  Hunter  thereto,  as 
a  co-petitioner,  for  the  distribution  of  the  deceased  Macartney's 
effects,  according  to  the  just  construction  of  his  will.  That  Thomp- 
son and  Humes  renounced  all  rights  under  the  said  will,  when  the 
said  Bryson  was  appointed  administrator.  That  Bryson  has  passed 
two  accounts,  the  first  in  1827.  By  the  last  of  which  there  remained 
in  his  hands,  a  balance  of  $1,350.98,  due  the  estate.  That  Andrew 
Patrick  named  in  the  will  of  Macartney,  died  •  before  the  peti-  ^  q  - 
tion  was  filed  in  this  cause,  and  after  Macartney's  death ;  and  ^^^ 
that  the  said  Thomas  Hunter,  when  the  said  petition  was  filed,  and 
now,  resides  in  the  State  of  Vermont,  and  that  James  Hunter,  the 
legatee,  resides  in  Baltimore.  It  is  also  agreed,  that  the  answer  of 
Bryson  shall  be  considered  as  so  amended,  as  to  ask  of  this  Court  to 
allow  him  to  pay  over  to  himself  as  trustee,  the  balance  in  his  hands 
as  administrator,  in  the  same  way  as  if  he  had  filed  a  petition  asking 
for  permission  to  do  so." 

The  Orphans'  Court  decreed,  that  Bryson  settle  another  account, 
in  which  he  is  to  receive  credit  for  the  balance  due  on  his  last  account, 
as  paid  over  to  himself  as  trustee,  under  the  will  of  the  deceased,  for 
the  purposes  therein  mentioned.  From  this  decree,  the  petitioners 
appealed  to  this  Court. 

The  cause  was  argued  before  Btjohanan,  C.  J.,  Mabtin,  Ste- 
phen, Abgheb,  and  Dorset,  JJ. 
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Oill^  for  the  appellant,  coDtended,  1.  That  the  power  conferred 
upon  the  American  trastees  under  the  will,  was  a  mere  agency  to 
collect  the  deceased's  fands,  which  is  void,  being  in  opposition  to  the 
design  and  spirit  of  our  testamentary  laws. 

2.  That  the  authority  given  to  the  American  trustees,  was  a  naked 
power,  given  collectively  to  the  three  persons  named,  and  that  when 
two  of  them  renounced,  the  third  could  not  act.  Every  authority  of 
this  description  is  to  be  strictly  pursued,  and  when  communicated  to 
two  jointly,  ceases  with  the  death  of  one.  1  Liv,  on  Agency ^  79;  2 
KenVB  Com.  495 ;  Bergen  vs.  Ihiff^  4  Johns.  Ch.  368 ;  FiUterson  vs. 
Leavitty  4  Conn.  52, 53. 

3.  That  Bryson  having  received  the  estate  a6  administrator,  must 
account  to  the  persons  beneficially  interested,  in  that  character.  To 
the  American  legatees  directly ;  to  those  in  Ireland  through  the  pe- 
titioner, Thomas  Hunter,  who  represents  them. 

-  •  4.  That  Bryson  having  omitted,  from  1827  to  1832,  to  remit 

*^^  these  funds,  has  evinced  such  a  gross  neglect  of  duty  as  to 
have  forfeited  all  rights  as  trustee,  even  if  he  had  any,  and  ought  not 
to  be  permitted  now  to  delay  the  final  settlement  of  the  estate. 

To  show  how  the  distribution  should  be  made,  he  referred  to 
Dawes  vs.  Head,  3  Pick.  .Rep.  128;  Ih.  144;  Harvey  vs.  RichardSy  1 
Mason,  411  to  415 ;  2  Kenfs  Com.  344  to  347 :  Act  of  1798,  sub-ch.  15, 
sec.  12 ;  De  Sobry  vs.  De  Laistre,  2  H.  i&J.  224. 

MoAfer,  for  the  appellees.  This  is  principally  a  question  of  jurisdic- 
tion. The  will  creates  a  trust  which  the  Orphans'  Court  is  not  com- 
petent to  enforce.  The  Irish  executors  are  merely  executors ;  but 
the  parties  in  Baltimore  are  expressly  constituted  trustees.  The  au- 
thority and  duties  of  the  former  are  entirely  local,  and  the  Court  of 
Chancery  only,  could  compel  them  to  remit  money  to  a  foreign 
country ;  which  by  the  express  terms  of  the  trust,  the  latter  are  re- 
quired to  do.  An  administrator  cannot  be  made  to  remit  money 
abroad.    1798,  sub-ch.  10,  sec.  6, 10. 

The  subject  of  remitting  money  abroad  depends  upon  judicial  dis- 
cretion, and  the  power  cannot  be  exercised  by  the  Orphans'  Court, 
whose  jurisdiction  is  limited  and  defined  by  law.  Even  if  Bryson 
had  been  named  executor  in  the  will,  and  such  powers  as  were  con- 
ferred on  the  trustees  in  this  country  had  been  superadded,  they 
would  have  made  him  a  trustee,  and  amenable  only  to  the  Court  of 
Chancery.  It  would  not  have  been  within  the  jurisdiction  of  the 
Orphans'  Court,  to  take  cognizance  of  the  performance  of  such 
powers.  Jeremy^ s  Eq.  138 ;  Sciirjield  vs.  Howes,  3  Bro.  Ch.  C.  91 ; 
SouihoiAse  vs.  Bate,  2  Ves.  and  Bea.  396;  Osgood  vs.  Franklin,  2  Johns. 
Ch.  21;  Davour  vs.  Fanning,  lb.  252.  There  is  a  great  difierence 
between  a  mere  naked  power,  and  a  power  coupled  with  a  trust. 
Afi-y  ^^®  Irish  executors  could  not  as  such  recover  money  from 
*o7  « |.jj^  American  administrator.  The  trust  survived  to  Bryson, 
though  a  mere  naked  power  might  not.     Osgood  vs.  Franklin,  2  Johns. 
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€h.  Rep.  21 ;  Davour  V8.  FannifUfy  lb.  252.  And  when  the  trustees 
disclaimed,  the  trust  devolved  on  Brjson  alone.  Adams  vs.  Taunton^ 
5  Mad.  Rep.  435.  It  is  impossible  to  suppose,  that  the  testator  de- 
signed that  all  the  pai'tiea  should  act  collectively,  or  not  at  all;  as  in 
that  event  his  object  would  be  defeated  by  the  refusal  to  act,  or  the 
death  of  one,  or  more  of  them,  an  event  by  ho  means  improbable. 

But  suppose  the  trust  was  in  fact  defeated  by  the  renunciation  of 
two  of  the  trustees;  still  as  one  had  been  created,  the  Court  of  Chan- 
cery alone  could  appoint  another  to  execute  it;  or  the  legatees  might 
at  once  file  their  bills  for  their  legacies.  Ellison  vs.  Ellison^  6  Ves. 
m2 ;  Brovm  vs.  Higgs,  8  Ves.  570. 

The  foreign  executors  had  no  right  to  recover  the  money  from  the 
domestic  administrators.  Dances  \%.  Head^  ^  Pick.  12^]  Harvey  ys. 
Richards^  1  MasoUy  413;  11.  423;  Kraft  vs.  Wickey^  4  G^.  0^  J.  332; 
MorrellvB.  Dickey ^1  Johns.  Ch.  Rep.  156;  Smith  vs.  Union  Bank  of 
OeargeUyumj  5  Peters,  518 ;  Ouier  vs.  (PDanielj  1  Binney,  349 ;  2  Ma^s. 
Rep.  384;  Harvey  v%.  Richards,  1  Mason,  415.  And  there  is  difier- 
-ence  between  what  are  called  ancillary  and  principal  administrators. 
Bryan  vs.  McGee,  2  Wash.  C.  C.  R.  337. 

If  the  persons  named  in  Ireland  are  to  be  considered  in  the  char- 
acter of  trustees  as  well  as  executors,  still  they  could  only  fill  those 
characters  in  Ireland.  Their  remaining  there  was  a  condition  an- 
nexed to  the  trust,  and  one  being  dead,  and  the  other  having  moved 
to  this  country,  their  authority  has  ceased.  Coke  Lit.  27 ;  1  Cruisers 
Big.  79 ;  1  Roper  on  Leg.  521,  522 ;  Ih.  506.  The  Court  will  look 
through  the  will,  and  if  from  its  whole  terms,  they  think  that  the 
trust  was  imposed  because  the  parties  resided  in  Ireland,  they  will 
imply  such  a  condition,  and  upon  their  ceasing  to  reside  there,  the 
authority  will  be  revoked.  •  Joining  one  of  the  legatees  in  m^^ 
the  present  petition  makes  no  difference,  because  if  theexecu-  ^^^ 
tor  is  entitled  to  receive  the  money  from  the  defendant,  the  legatee 
is  not ;  and  in  fact  he  is  to  be  considered  as  uniting  in  the  prayer  of 
the  petition,  that  the  money  may  be  paid  the  executor. 

Dorset,  J.,  delivered  the  opinion  of  the  Court.  In  decreeing  that 
iN'athan  G.  Bryson  had  a  right  to  pay  over  all  the  funds  in  his  hands 
as  administrator  with  the  will  annexed,  to  himself  as  trustee,  under 
the  will  ol'  the  deceased,  and  that  he  pass  an  account  accordingly, 
we  think  the  Orphans'  Court  were  in  error.  As  to  all  bis  property 
and  affairs  in  America,  the  testator,  in  most  explicit  terms,  gave  to 
Hugh  Thompson,  Nathan  O.  Bryson,  and  Thomas  Humes,  the  same 
powers,  and  imposed  on  them  the  same  duties,  as  if  by  his  will  he 
had,  in  so  many  words,  appointed  them  his  executors.  This  provi- 
sion of  the  will,  per  se,  created  them  limited  executors,  and  two  of 
them  having  declined  the  appointment,  and  the  third  accepted  it,  he^ 
4s  bound  to  execute  the  trust,  in  the  mode  prescribed  by  the  instru- 
ment under  which  he  derives  his  authority. 
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A  testator  may  appoint  different  executors,  in  different  countries, 
in  which  his  effects  may  lie ;  or  different  ezecators,  as  to  different 
parts  of  bis  estate  in  the  same  country.  Whether  letters  testamen- 
tary, or  of  administration  cum  testamento  wnnexo^  have  been  granted 
in  this  ca«e,  is  a  matter  wholly  immaterial,  so  far  as  respects  the  pre- 
sent controversy.  The  directions  of  the  will  must  be  complied  with ; 
and  Kathan  G.  Bryson,  in  his  representative  character,  should  be 
decreed  to  transmit  or  pay  the  funds  in  his  hands  to  the  executor  in 
Ireland )  or  show  some  satisfactory  reason  for  his  being  excused  from 
so  doing. 

But  suppose  Bryson  not  to  be  created  executor  by  the  clause  in  the 
will,  which  has  been  referred  to,  and  that  the  testator's  design  was, 
that  the  persons  appointed  should  act  lit-erally  as  trustees,  without 
taking  out  any  letters  testamentary,  or  of  administration.  The  ap- 
yi  fio  P^^^^™^^^  ^^  ^  nullity,  *  as  far  as  the  personal  estate  is  con- 
^^^  cerned,  being  an  attempt  to  evade  the  provisions  of  our  testa- 
mentary system,  in  a  way  which  the  law  does  not  tolerate. 

The  administrator  in  relation  to  the  personalty  is  ex  officio^  bound 
to  the  execution  of  every  duty,  with  which  it  was  illegally  attempted 
to  clothe  the  trustees.  And  the  effort  to  transfer  the  funds  in  the 
manner  proposed  by  the  decree,  from  the  hands  of  Nathan  G.  Bry- 
son, as  administrator,  to  those  of  Nathan  G.  Bryson,  as  trustee,  is  * 
giving  a  construction  to  the  act  of  the  testator,  to  which  no  principle 
of  judicial  interpretation  will  lend  even  a  momentary  sanction. 

The  legatee,  James  Hunter,  has  aligned  no  sufficient  reasons  for 
his  coming  into  the  Orphans'  Court,  and  demanding  of  Bryson  the 
payment  of  his  legacy.  If  any  special  circumstances  exist,  warrant- 
ing the  interposition  of  a  Court  of  Chancery  in  his  behalf,  he  had 
better  apply  to  that  tribunal  for  relief. 

The  decreee  of  the  Orphans'  Court  is  reversed,  and  the  record  re- 
manded, that  such  proceedings  may  be  had  therein,  as  the  nature  of 
the  case  may  require.  Decree  reversed. 


William  Gbahame  and  John  Pabban,  Ex'rs  of  Richd.  Gba- 
HAME  V8.  Habbis,  Fabban  &  Co.  use  Thokas  W.  Habbis. 
December,  1833. 

A  plaintiff  at  law  cannot  unite  in  his  declaration,  counts  against  the  defend- 
ant, in  the  character  of  executor,  with  counts  against  him  individually; 
and  if  this  is  done,  under  our  practice,  the  defendant  may  move  the 
Court  at  the  trial,  to  instruct  the  jury  that  the  plaintiff  cannot  recover 
in  that  state  of  the  pleadings,  because  of  the  misjoinder  of  actions. 

Under  the  Act  of  1825,  ch.  117,  to  authorize  the  Court  of  Appeals  to  reverse 
a  judgment  of  the  County  Court,  it  must  appear  by  the  bill  of  excep- 
tions that  the  point  or  question  upon  which  the  reversal  is  sought,  was 
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presented  to  *  the  County  Court,  and  that  the  judgment  was  ren-  ^q^ 
dered  upon  such  point  or  question,  (a)  t  *VV 

So  where  there  was  a  misjoinder  of  causes  of  action  in  the  plaintiff  ^s  decla- 
ration, some  being  against  the  defendant  in  one  character  and  some  in 
another,  and  the  defendant  at  the  trial  moved  the  County  Court  to 
instruct  the  jury,  that  the  plaintiff  cannot  recover,  because  it  was  for 
a  debt  contracted  for  goods  sold  since  the  death  of  the  defendant's 
testator,  and  the  court  refused  the  direction  prayed  for,  and  instructed 
the  jury,  that  if  they  believe  the  defendant  purchased  the  goods  charged, 
they  should  find  for  the  plaintiff;  the  defendant  upon  appeal  cannot  in- 
sist upon  the  misjoinder  of  counts  as  a  ground  of  reversal,  but  must  be 
confined  to  the  question  presented  to  and  decided  by  the  County  Court, 
and  which  assumed  there  was  but  one  class  of  counts  in  the  declaration 

Where  a  jury  has  been  sworn,  the  defendant  cannot  call  upon  the  Court  to- 
non  pro$  the  plaintiff's  suit  without  the  plaintiff's  consent.  (6) 

A  man  cannot  bring  an  action  at  law  against  himself.  The  scume  natural 
person  cannot  be  both  plaintiff  and  defendant  on  the  record. 

H.  P.  &  S.  partners  in  trade,  sold  goods  to  6.  and  P. ;  after  this,  P.  assigned 
his  interest  in  the  claim  to  H.  for  value.  Held,  that  H.  P.  &  S.  could 
not  sue  6.  &  P.  at  law,  for  the  use  of  H. 

Appeal  from  Calvert  County  Coart.  This  was  an  action  of  as- 
mmpsitt  instituted  on  the  14th  of  July,  1830,  by  the  appellees,  Thomas 
W.  Harris,  John  Parran,  and  Robert  Q.  Smith,  trading  under  the 
firm  of  Harris,  Parran  &  Co.,  against  the  appellants,  as  the  exe- 
cutors of  Richard  Orahame.«  The  declaration  contained  a  coant  upon 
the  promise  of  the  testator,  for  matters  and  articles  properly  charge- 
able in  account ;  for  goods,  wares,  and  merchandise,  sold  and  deliv- 
ered to  the  testator ;  for  goods,  &c.  sold  and  delivered  the  defen- 
dants' executors  as  aforesaid,  and  for  which  they,  executors  afore- 
said, promised  to  pay ;  for  money  paid,  laid  out  and  expended,  at  the 
request,  and  for  the  use  of  the  defendants,  and  for  which  the  de- 
fendants, executors  as  aforesaid  promised  to  pay ;  and  on  an  iwnmul 
eamputassent  with  the  defendants,  executors  as  aforesaid. 

The  defendants  pleaded  non  assumpsitj  and  limitations  to  which 
there  were  issues. 

1.  At  the  trial  the  plaintiffs  proved,  that  William  •  Gra-  ^q^ 
hame,  one  of  the  executors,  said  he  had  examined  the  plain-  ^^'- 
tifiis'  books  of  accounts,  at  the  request  of  Parran,  the  other  defend- 
ant, and  that  he  thought  the  claim  ought  to  be  paid,  though  Parran 
opposed  it.  He  further  proved,  that  the  debt  was  contracted  with, 
and  due  and  owing  by  the  appellants,  to  the  appellees  trading  under 
the  firm  of  Harris,  Parran  &  Co.  and  that  before  this  action  was 
brought,  the  partnership  existing  between  Thomas  W.  Harris,  John 
Parran,  and  Robert  H.  Smith,  was  dissolved,  and  John  Parran,  one 
of  the  legal  plain tiflfs,  and  also  one  of  the  defendants,  assigned  all 
his  interest  in  the  said  account,  for  value  received,  to  Thomas  W. 
Harris,  for  whose  use  the  action  is  brought. 


(a)  Cited  in  Tyson  vs.  Shuey,  5  Md.  558;  Boyd  vs.  Kiende,  46  Md.  802. 
(h)  Approved  in  KettleweU  vs.  Peters,  28  Md.  817. 
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The  defendaDt  then  proved,  that  Bichard  Grah£kme,  the  testator, 
died  just  before  the  first  item  charged  in  the  account,  upon  which 
the  present  action  is  founded,  was  sold;  and  that  John  Parran,  one 
of  the  plaintiffs,  and  John  Parran,  one  of  the  defendants,  is  one  and 
the  same  person.  The  defendants  then  prayed  the  Goart  to  instruct 
the  jury,  that  the  plaintiffs  cannot  recover  in  this  action,  becaase  it 
is  for  a  debt  contracted,  for  goods  sold,  and  delivered  since  the  death 
of  the  testator.  But  the  Court  (Bjxgour  and  Wilkinson,  A.  J's.) 
refused  the  instruction  as  prayed ;  being  of  opinion,  and  so  directing 
the  jury,  that  if  they  find  from  the  proof,  that  William  Grahameand 
John  Parran  purchased  the  goods  charged  in  the  account,  they 
should  find  for  the  plaintiffs.    The  defendants  excepted. 

2.  The  defendants  then  prayed  the  Court  to  non  pros,  the  action, 
npon  the  ground  that  Parran  being  one  of  the  legal  plaintiffs,  the 
action  could  not  be  supported  against  the  defendants,  one  of  whom 
he  also  was.  This  the  Court  refused  to  do,  and  decided  that  the  ac- 
tion might  be  supported.    The  defendants  excepted. 

3.  The  plaintiff'  John  Parran,  then  offered  by  his  counsel  to  non 
pros,  the  action ;  but  the  other  plaintiffs  objecting,  the  Court  would 
not  permit  it  to  be  done.    The  defendants  excepted. 

-  ^^  •  •  There  was  a  verdict  for  the  plaintiffs ;  and  the  judgment  of 
^^^  the  Court  being  that  they  recover  the  amount  of  the  same 
from  the  defendants,  executors  as  afore^id,  with  costs,  they  prose- 
outed  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Aboheb, 
and  DOBSEY,  JJ. 

Brewer  for  the  appellants,  contended ;  1.  There  is  a  misjoinder  of 
actions.  The  two  first  counts  are  on  the  promises  of  the  testator. 
The  last  on  the  promises  of  the  defendants  in  their  individual  capa- 
cities. In  the  three  last  counts,  there  is  no  averment  of  indebtedness, 
or  promise  by  the  defendants,  as  executors,  as  there  should  have 
been.  Chapman  vs.  Dixon^  AdmW,  4t  H.  d;  J.  527.  And  there 
is  nothing  in  the  Act  of  1825,  ch.  117,  which  prevents  the  Court  from 
noticing  this  objection.  Charlotte  Hall  School  vs.  Oreenioellj  ^  Q.& 
J.  407.  The  exception  need  not  assign  the  true  reason.  If  the  ob- 
jection appears  to  have  been  presented  to  the  Court,  it  is  sufficient. 
Sothoron  vs.  Weems,  3  0.  dt  J.  436;  State^  use  Jackson  vs.  Edelin^  4  0. 
&  J.  277 ;  Cox  vs.  Jones^  5  Ih.  65.  • 

2.  The  judgment  is  de  bonis  propriis,  when  it  should  have  been  de 
bonis  testatoris^  and  cannot  be  sustained  on  any  of  the  counts.  This 
defect  is  not  cured  by  the  Act  of  Assembly,  which  makes  the  judg- 
ment good  if  there  is  one  good  count.  That  Act  applies  simply  to 
cases  of  good  and  bad  counts ;  but  has  no  application  where  the 
counts  are  inconsistent,  ivs  here. 

3.  The  circumstance,  that  the  same  person  is  a  plaintiff  and  de- 
fendant, is  fatal  to  the  action.    3  Black.  Com.  18. 
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OiU,  for  the  appellees.  1.  The  only  point  presented  to  the  County 
Court  by  the  defendant's  first  prayer,  was  upon  the  right  of  the 
plaintiffs  to  *  recover;  because  the  claim  sued  on  was  for  m^^ 
goods  sold  the  defendants  after  the  death  of  their  testator.  ^^^ 
If  the  judgment  of  the  Court  is  to  be  reversed,  it  must  be  because 
that  objection  is  a  good  one.  This  Court  can  notice  no  other.  Sass- 
cer  vs.  WaUceVy  5  0.  dk  J.  110. 

2.  As  Parran,  one  of  the  plaintiffs,  had  assigned  his  interest  to  one 
of  the  others  for  value,  it  is  no  objection  to  the  action  that  he  was 
also  a  defendant.  Owings  and  Piet  vs.  Low,  5  0.  d;  J.  135 ;  1  ChiUy*» 
PL  25.  The  assignment  by  Parran  for  value  was  equivalent  to  an 
agreement,  that  the  money  should  be  recovered  against  him  by  the 
other  plaintiff.  Vanness  vs.  Forrest^S  CrancA,  30;  Mainwaring  vs. 
Xetcman,  2  Bos.  &  Pul.  120, 124,  (e). 

3.  The  judgment  is  justified  by  the  third  count,  which  is  sufSeient 
to  charge  the  defendants  in  their  individual  capacities. 

• 

Buchanan,  C.  J.,  delivered  the  opinion  of  the  Court.  There  are 
five  counts  in  the  declaration  filed  in  this  case ;  some  against  the 
appellants  as  executors  of  Biohard  Grahame,  and  some  against  them 
in  their  individual  capacities;  and  the  account  upion  which  the  ac- 
tion is  founded,  is  for  goods  sold  and  delivered  to  the  appellants  after 
the  death  of  the  testator,  a^  executors.  It  appears  too,  in  evidence, 
that  Pan*an,  one  of  the  appellants,  was  a  partner  in  the  house  of 
Harris,  Parran,  and  Smith,  of  whom  the  goods  were  purchased,  and 
by  whom  the  suit  was  brought ;  he,  Parran,  having  assigned  his  in- 
terest in  the  claim  to  Harris.  So  that  Parran  was  both  a  legal 
plaintiff,  and  a  defendant  in  the  action. 

The  appellants  at  the  trial,  moved  the  Court  to  instruct  the  jury, 
that  the  appellees  ''  could  not  recover  under  the  pleadings  in  the 
cause,  because  it  was  a  debt  contracted  for  goods  sold  and  delivered 
since  the  death  of  the  testator."  Which  instruction,  the  Court  re- 
fused to  jdve,  but  directed  the  jury  to  find  for  the  appellees,  if  from 
the  proof,  they  should  find  that  the  appellants  purchased  from  them 
the  *  goods  charged  in  the  account.  And  the  appellants  ex-  m^m 
cepted.  ^^^ 

That  the  uniting  in  the  declaration,  counts  against  the  appellants 
in  their  character  of  executiors,  with  counts  against  them  in  their 
individual  capacities,  was  a  misjoinder,  of  which  advantage  might  have 
been  taken,  in  a  proi^er  form,  eaunot  be  questioned.  And  it  is  upon 
the  ground  of  that  misjoinder,  and  also,  because  one  of  the  appellants 
was  both  a  plaintift'  and  defendant  in  the  action,  that  exception  is 
here  taken  to  the  refusal  of  the  Court  to  give  the  instruction  prayed, 
and  to  the  direction  that  was  given.' 

And  if  we  were  not  restrained  by  the  Act  of  1825,  ch.  117;  sec.  1,. 
we  should  feel  ourselves  obliged  to  say,  that  in  that  state  of  the 
pleadings  the  appellees  were  not  entitled  to  recover.    But  that  Act 
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provides,  "that  the  Court  of  Appeals  shall  not  reverse  anyjadg- 
ment,  on  any  point  or  question,  which  shall  not  appear  to  have  beeo 
presented  to  the  Coanty  Conrt,  and  upon  which  that  Court  may  have 
rendered  judgment."  The  provision,  it  will  be  seen,  is  not  that  the 
<3ourt  of  Appeals  shall  not  reverse  any  judgment,  on  any  point  or 
question  which  shall  appear,  not  to  have  been  presented  to  the  Conntj 
Court,"  but  which  shall  not  appear  to  have  been  presented  to  the  Conntv 
Court.  So  that  to  authorize  this  Court  to  reverse  any  judgment  of 
a  County  Court  on  any  point  or  question,  it  must  appear  to  this 
Court,  that  such  point  or  question  was  presented  to  the  County 
Court,  and  that  the  judgment  was  rendered  upon  that  point  or  ques- 
tion. 

What  then  is  this  case  f  The  prayer  on  the  part  of  the  appellants 
was,  that  the  Court  would  instruct  the  jury,  that  the  appellees  were 
not  entitled  to  recover  under  the  pleadings ;  not  because  there  was 
^  misjoinder  of  counts  in  the  declaration,  nor  because  one  of  the  ap- 
pellees was  both  a  plaintiff  and  defendant  in  the  action,  but  because 
the  debt  was  contracted  for  goods  sold  and  delivered  after  the  death 
of  the  testator.  Which  instruction  the  Court  refused  to  give,  bat 
directed  the  jury,  that  they  ought  to  find  for  the  •  appellees, 
'*^^  if  the  goods  were  purchased  by  the  appellants. 

Now  it  may  be,  that  the  questions  arising  upon  the  misjoinder, 
and  upon  the  circumstance  that  one  of  the  appellees  was  both  a 
plaintiff  and  defendant,  (one  or  both,)  were  presented  to  the  Conrt. 
But  whatever  may  have  been  the  fact,  it  does  not  appear  to  us  from 
any  thing  in  the  record,  that  either  of  them  was  presented  to  the 
Court ;  and  certainly  they  were  not  necessarily  so  presented.  On 
the  contrary,  there  appears  to  be  a  strong  probability  that  they  were 
not;  and  that  the  question  on  the  misjoinder  of  counts  in  the  decla- 
ration, had  not  presented  itself  to  the  counsel;  or  why  was  not  the 
objection,  to  the  right  of  the  appellees  to  recover,  placed  directly 
upon  that  ground,  instead  of  being  placed  in  the  prayer,  upon  the 
ground  that  the  debt  was  contracted  for  goods  sold  and  delivered 
after  the  death  of  the.testator  ?  From  which  it  would  seem,  that  the 
attention  of  the  counsel  had  been  drawn  to  the  two  first  counts  in  the 
declaration,  which  are  against  the  appellants,  as  ezecutora  of  Richard 
Grahame ;  the  first,  as  an  indebtedness  by  the  testator,  for  sundry 
articles  properly  chargeable  in  account;  and  the  second,  *  for  goods 
sold  and  delivered  to  him  in  his  life-time.  On  neither  of  which  could 
there  have  been  a  recovery  for  goods  sold  and  delivered  to  the  appel- 
lants after  the  death  of  the  testator.  And  hence  would  appear  to 
have  been  the  prayer  for  an  instruction  to  the  jury,  that  the  appel- 
lees were  not  entitled  to  recover,  because  the  debt  was  contracted  for 
goods  sold  and  delivered  after  the  death  of  the  testator;  without  ad- 
verting to  the  fact,  or  to  the  effect  in  law  of  the  misjoinder.  And 
the  Court  seeing  that  the  three  other  counts  are  against  the  appel- 
lants, in  their  individual  capacities,  may  have  decided  on  the  prayer 
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in  reference  to  those  counts,  (upon  which,  if  standing  alone,  the  ap- 
pellees would  have  been  entitled  to  recover,  for  goods  sold  and  deliv- 
ered to  the  appellants,)  without  attending  to  the  misjoinder,  or  to 
the  position  of  one  of  the  appellees,  as  both  a  plaintiff  and  defendant, 
or  to  the  legal  effect  of  either,  if  no  question  concerning  them  was 
presented  to  the  Court,  •  which  does  not  appear  to  have  been  ^^^ 
done.  But  rather,  that  the  attention  of  the  Court  was  di-  ^«^" 
rected  to  another  question,  by  the  ground  upon  which  the  objection 
to  the  right  of  the  appellees  to  recover,  was  placed  by  the  prayer. 

We  should  not  therefore  be  at  liberty,  under  the  Act  of  1825,  to 
reverse  the  judgment,  on  account  either  of  the  refusal  by  the  Court 
to  give  the  instruction  prayed,  or  of  the  direction  that  was  given  to 
the  jury.  The  case  of  Edelin  vs.  The  State^  use  of  Jackson^  4  O.  <£•  J. 
277,  has  been  cited,  to  show  that  this  case  is  not  within  the  prohibi- 
tion of  the  Act  of  1825,  ch.  117;  but  there  is  an  obvious  distinction 
between  that  case  and  this.  The  action  there  was  on  an  administra- 
tion bond,  to  recover  a  distributive  share  of  the  estate  of  an  intes- 
tate; and  in  the  breach  assigned  in  the  replication,  an  inventory  was 
alleged  to  have  been  returned  by  the  administrator,  and  that  after 
sundry  disbursements  made,  there  remained  a  certain  balance  of 
that  inventory,  in  his  hands  for  distribution  ;  to  a  certain  proportion 
of  which,  the  plaintiff,  as  one  of  the  distributees,  was  entitled,  on 
which  the  issue  was  taken.  And  on  that  issue,  the  plaintiff  was  only 
entitled  to  recover  a  just  proportion  of  what  remained  of  that  inven- 
tory, and  nothing  else ;  nothing  else  being  claimed  in  the  breach  as- 
signed. But  there  being  negroes  mentioned,  and  returned  in  the  in- 
ventory, the  plaintiff  at  the  trial  claimed  to  recover  against  the  de- 
fendant, a  proportion  of  the  hire  of  the  negroes  also,  over  and  above 
the  amount  of  the  inventory  alleged  in  the  replication,  as  returned 
and  charged  by  the  administrators  in  their  accounts ;  the  hire  of  the 
negroes  not  being  so  returned  and  charged ;  which  claim,  to  charge 
the  defendant  beyond  the  inventory  alleged  in  the  replication,  being 
objected  to,  the  question,  whether  it  was  within  the  breach  assigned, 
and  could  be  recovered  under  the  issue  joined,  appears  necessarily  to 
have  been  presented  to  the  Court.  The  claim  was  to  charge  the  de- 
fendant with  what  was  not  contained  in  the  inventory,  nor  assigned 
as  a  cause  of  action,  and  the  objection  was,  that  he  could  not  be  so 
charged.  •  The  very  claim  and  objection,  therefore,  of  them-  ^ 
selves  raised  and  presented  to  the  Court,  the  question  whether  ^"  ■ 
it  could  be  done.  That  was  the  point  to  be  decided.  But  not  so  here. 
The  prayer  in  this  case,  does  not  of  itself  necessarily  present  any  ques- 
tion in  relation  to  the  effect,  either  of  the  misjoinder  of  counts  in  the 
declaration,  or  of  the  fact  of  one  of  the  appellees  being  both  a  plaintiff 
and  defendant,  on  the  right  of  the  appellees  to  recover.  But  rather,  as 
it  would  seem  a  question,  as  to  the  sufficiency  of  the  proof  to  sustain 
the  claim  of  the  appellees,  without  reference  to  those  technical  objec- 
tions to  which  the  attention  of  the  Court  does  not  appear  to  have  been 
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necessarily  drawn  by  the  prayer,  and  apart  from  which  the  direction 
given  to  the  jury  was  right.  Bat  the  appellantn  proceeded  to  move 
Court  to  nan  pros,  the  action,  on  the  ground  that  Parran,  one  of  the 
appellees,  was  both  a  legal  plaintiff,  and  a  defendant  on  the  record ; 
which,  according  to  the  practice  of  this  State,  (a  jury  having  been 
sworn,)  the  Court  properly  refused  to  do  without  the  consent  of  the 
appellees ;  but  proceeded  to  decide  that  the  action  might  be  sus- 
tained. In  which  we  think  the  Court  clearly  erred.  A  man  cannot 
bring  an  action  at  law  against  himself.  The  same  natural  person 
cannot  be  both  plaintiff  and  defendant  on  the  record. 

Judgment  reversed. 


Daniel  Kent's  Adm'rs  vs.  Eobeet  B.  Wilkinson. — ^December, 

1833. 

In  an  action  of  assumpsit,  under  the  plea  of  limitations,  the  plaintiff  proved, 
that  the  defendant,  an  administrator,  in  answer  to  a  demand  for  pay- 
ment, said,  ^'he  thought  the  debt  had  been  paid,  and  he  thought  he 
could  produce  the  receipts;  if  he  could  not  produce  the  receipts,  and  it 
was  correct,  it  should  be  paid.^'  Hdd^  that  it  was  incumbent  on  the 
plaintiff  to  prove  the  debt  before  he  could  avail  himself  of  the  promise. 
(a) 
-^^  *  Whether,  where  there  are  two  or  more  administrators,  the  promise 
4  V 9  of  one,  if  absolute,  is  sufficient  to  take  the  case  out  of  the  Act 

of  Limitations.— Qwerc.  (b) 

Appeal  from  Calvert  County  Court.  The  appellee  on  the  4th  of 
April,  1831,  sued  the  appellants,  James  Kent  and  Daniel  Kent,  aa 
admr's  of  Daniel  Kent,  in  assumpsit,  to  recover  the  value  of  certain 
services  rendered  to  their  intestate  in  his  life-time,  in  August,  1827. 
The  defendant  pleaded  non  assumpsit,  and  limitations. 

At  the  trial  the  plaintiff  proved,  that  some  time  in  the  spring  of 
1830,  the  witness  called  on  James  Kent,  one  of  the  administrators 
of  Daniel  Kent,  and  presented  him  the  account,  on  which  this 
action  is  brought,  and  asked  for  payment  thereof.  The  adminis- 
trator observed  he  thought  it  had  been^  paid,  and  he  thought  he 
could  produce  the  receipts.  If  he  could  not  produce  the  receipts, 
and  it  was  correct,  it  should  be  paid.  Upon  this  evidence,  the  plain- 
tiff prayed  the  Court  to  instruct  the  jury,  that  if  they  believed  it, 
the  plea  of  limitations  was  no  bar  to  a  recovery  in  this  action. 
Which  instruction,  [KiLaouR,  A.  J.]  gave,  and  the  verdict  and 
judgment  being  for  the  plaintiff,  the  defendants  appealed. 


(a)  Approved  in  Sothoron  vs.  Hardy ^  8  G.  &  J.  185.    See  Oliver  vs.  Oray^ 
1  H.  &  G.  142,  note, 

(b)  Cited  in  McOann  vs.  Sloan,  25  Md.  586.    See  Pole  vs.  Simmons,  49  Md. 
20. 
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The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
Stephen,  Archer,  and  Dorset,  J  J. 

Brewer  and  Stonestreetj  for  the  appellants.  1.  The  promise  of  Kent, 
the  administrator,  would  not  be  sufficient  to  take  the  case  out  of  Act 
of  Limitations,  even  if  the  existence  of  the  claim  had  been  pre- 
viously proved,  which  has  not  been  done. 

2.  But  the  promise  here,  was  conditional.  It  was  to  pay  the 
account,  if  correct ;  and  there  is  no  proof  of  its  correctness.  It  is 
like  a, promise  to  pay  a  claim,  if  it  be  proved;  in  which  case  proof  of 
the  claim  is  indispensable.  Blanch  on  Lim.  62 ;  Oliver  vs.  Gray,  1 
H.  iSb  Q.  216. 

*  Boyle  and  (}illj  for  the  appellee.  1.  The  only  condition  ^^^ 
annexedto  the  promise,  is  a  condition  which  it  was  incumbent  "* W 
on  the  defendant  to  perform ;  it  was  to  produce  receipts.  Oliver 
vs.  Gray,  1  H.  db  G.  204. 

2.  The  original  indebtedness  of  the  defendants'  intestate,  need 
not  be  proved.  The  proof  offered  was  applicable  only  to  the  issue 
upon  the  plea  of  limitations;  and  that  issue  admits  the  original 
indebtedness,  and  places  the  defence  upon  the  lapse  of  time.  The 
original  liability  of  the  party  then,  being  admitted  by  the  plea; 
the  promise  shows  it  to  be  a  subsisting  liability.  That  is,  it  was 
acknowledged  to  be  so,  unless  receipts  could  be  produced. 

Martin,  J.  delivered  the  opinion  of  the  Court.  The  evidence  con- 
tained in  the  bill  of  exceptions,  in  this  case,  is  not  sufficient  to  take 
it  out  of  the  Statute  of  Limitations.  It  is  not  an  acknowledgment 
of  a  subsisting  debt,  nor  an  unqualified  promise  to  pay  it.  At  most, 
it  is  only  a  promise  to  pay  if  the  plaintiff  prove  the  debt  to  be  cor- 
rect; or  in  substance,  prove  the  debt,  and  I  will  pay  it;  accompanied 
with  a  declaration  that  he  believed  the  debt  was  paid. 

It  was  incumbent  on  the  plaintiff  to  prove  the  debt,  before  he 
could  avail  himself  of  the  promise,  in  the  manner  he  has  attempted 
to  do  in  this  cause.     Oliver  vs.  Gray,  1  H.  dk  G.  216. 

The  Court  do  not  mean  to  express  an  opinion,  that  where  there 
are  two  or  more  administrators,  the  promise  of  one,  if  absolute,  is 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations.  It  is 
not  necessary  to  decide  that  point  in  this  case,  as  now  presented ; 
and  not  having  been  relied  on  in  the  argument,  has  not  been  con- 
sidered by  the  Court. 

Judgment  reversed,  and  procedendo  awarded. 


•  Lewis  Wernwag  vs.  John  M.  PAWLiNa.—December,  1833.  500 

The  object  of  the  Ist  sect,  of  the  4th  Art.  of  the  Constitution  of  the  United 
States,  in  declaring,  that  full  faith  and  credit  should  be  given  in  each 
State,  to  the  public  acts,  records  and  judicial  proceedings  of  every  other 
20  5Q.  Sp  J. 
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State,  when  properly  authenticated,  was  to  give  such  acts,  records  and 
proceedings,  full  faith  and  credit;  that  is,  to  attribute  to  them  podtive 
and  absolute  verity,  so  that  they  cannot  be  contradicted,  or  the  truth 
of  them  denied  any  more  than  in  the  State  where  they  originated,  (a) 

If  a  judgment  is  conclusive  in  the  State  where  rendered,  it  is  equally  conclu- 
sive everywhere  else.  If  re-examinable  there,  it  is  likewise  re-ezamin- 
able  here.  It  is,  therefore,  put  upon  the  same  footing  as  a  domestic 
judgment,  and  the  jurisdiction  of  the  Court  pronouncing  the  judgment, . 
is  open,  upon  a  proper  state  of  the  pleadings. 

The  Pennsylvania  Act  of  1810,  concerning  arbitrations  examined. 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
debt,  instituted  by  the  appellee,  against  the  appellant,  on  the  14th 
of  March,  1829,  upon  a  judgment  obtained  by  the  plaintiff,  against 
the  defendant,  in  Montgomery  County  Court,  in  the  State  of  Peun- 
sylrania.  The  declaration  contained  four  counts,  in  each  of  which 
the  judgntent  of  the  Court  in  Pennsylvania,  was  averred  to  be,  for 
$215.88^. 

It  appeared  from  the  record,  which  was  admitted  to  be  authenti- 
cated agreeably  to  the  Act  of  Congress,  that  the  parties  appeared  by 
their  attorneys,  on  the  day  fixed  by  the  rule  for  the  selection  of 
arbitrators,  when  they  were  chosen  accordingly  by  their  said  attor- 
neys,«and  a  time  and  place  agreed  on,  for  them  to  meet,  and  make 
their  award.  That  the  arbitrators  reported  their  award,  to  the  pro- 
thonotary  of  the  Court,  in  favor  of  the  plaintiff,  for  $215.88^,  upon 
which  a  judgment  was  entered  by  him,  as  follows :  ^^  And  now,  to  wit^ 
December  24th,  1824,  the  said  arbitrators  report  in  favor  of  the  plain- 
tiff, $215.88^.    December  24th,  1824.    Judgment  nisV^ 

^-  •By  the  record  it  also  appeared  that  a  ca,  sa.  and  scire 
^^*  facias  had  been  issued  in  Pennsylvania  on  this  judgment,  in 
each  of  which,  it  was  recited  to  be  for  $736.  Issue  was  joined 
upon  the  plea  of  nul  tiel  record. 

At  the  trial  the  plaintiff  offered  in  evidence  to  the  Court  the  record 
of  the  judgment  upon  which  the  action  was  brought.  The  defend- 
ant objected  to  it  as  inadmissible,  admitting  however,  that  it  was 
properly  authenticated.  This  objection  the  Court,  [Shbiyeb  and 
Buchanan,  A.  J's,]  overruled. 

The  plaintiff  then  offered  in  evidence  the  Act  of  Assembly  of  the 
State  of  Pennsylvania,  of  the  20th  of  March,  1810.  The  defendant, 
waiving  all  objection  to  the  book  as  evidence,  opposed  the  reading 
of  it  to  the  Court,  as  competent  proof.  This  objection  likewise  was 
overruled  by  the  Court.  The  defendant  excepted,  and  the  judgment 
being  against  him,  he  brought  the  record  by  appeal  to  this  Court. 


(a)  Cited  in  McCormick  vs.  Deaver^  22  Md.  194.  See  Barney  vs.  Patterson, 
6  H.  &  J.  156,  note  (c);  Bank  of  U.  S.  vs.  Merchants  Bank,  7  Gill,  415;  Green 
vs.  Van  Buskirk,  7  Wallace,  139;  Cheever  vs.  Wilson,  9  Wallace,  123;  Crapo 
vs.  Kelley,  16  Wallace,  619;  Thompson  vs.  Whitman,  18  Wallace,  457;  Pen- 
noyer  vs.  Neff,  95  U.  S.  714;  Hart  vs.  Sansom,  110  U.  S.  151. 
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The  cause  was  argued  before  Buchanan,  C.  J.,  Aboheb  and 
Dorset,  JJ. 

James  Raymond^  for  the  appellant,  contended,  1.  The  judgment 
upon  which  this  action  was  instituted,  was  either  the  judgment  of  a 
Court  of  limited  and  special  jurisdiction,  or  of  a  Court  of  general 
jurisdiction  exercising  special  powers ;  and  in  either  case,  it  is  neces- 
sary to  show  a  strict  compliance  with  the  law,  conferring  the  author- 
ity exercised.     Shivers  vs.  TTtfeon,  b  H,  &  J.  132. 

2.  The  Act  of  Assembly  of  Pennsylvania,  is  to  be  construed  accord- 
ing to  the  rules  of  construction  prevailing  in  our  Courts ;  and  not 
according  to  the  law  of  that  State.  If  the  construction  put  upon 
the  law  in  Pennsylvania  is  relied  on,  it  should  be  proved  as  a  fact  in 
the  cause,  in  the  usual  way.  Brackett  vs.  Norton^  4  Con.  Rep.  517: 
Andrews  vs.  Herriott,  4  Cow.  525,  note  6.  To  show  how  the  arbitra- 
tors should  have  proceeded,  he  cited  Wickes  vs.  Caulkj*5  -^^ 
H.  &  J.  38.  The  arbitration  system  of  Pennsylvania  is  not  S'*-^ 
to  be  regarded  with  the  same  favor  as  ours  ]  because  there,  either 
party  may  compel  the  other  to  submit  to  arbitration. 

3.  There  is  a  variance  between  the  declaration  and  record  offered 
in  evidence,  in  regard  to  the  amount  of  the  debt. 

4.  The  judgment  on  the  award  was  not  properly  entered.  It  is 
nothing  more  than  a  conditional  judgment. 

Duckettj  for  the  appellee,  contended,  1.  That  at  common  law,  the 
plea  of  mil  tiel  record  puts  in  issue,  and  puts  in  issue  only,  the  exist- 
ence or  operation  of  a  judgment  or  record;  but  does  not  put  in  issue 
its  validity.  2  Saxind.  Plead.  &  JEv.  315, 132 ;  1  Chitty,  481,  356 ;  1 
Saund.  Plead.  499. 

2.  That  at  common  law,  no  objection  to  a  judgment  can  be  shown 
by  pleading  in  a  collateral  action,  the  jurisdiction  of  the  tribunal 
rendering  the  judgment,  not  being  denied  and  disproved.  Hay- 
xcard  vs.  Ribbans.  4  East^  311 ;  Cholmley  vs.  Veal,  6  Mod.  304 ;  Camp- 
bell vs.  Ciimmings,  2  Burr.  1187. 

3.  That  under  the  Constitution  of  the  United  States,  the  laws  of 
Congress  made  in  accordance  therewith,  and  the  decisions  of  Supreme 
Court  of  the  [Jnited  States,  expounding  and  interpreting  the  same, 
the  records  and  judicial  proceedings  of  each  State  Court,  shall  have 
such  faith  and  credit  given  to  them  in  every  other  State  with  the 
United  States,  as  they  have  by  law  or  usage  in  the  Courts  of  the 
State  whence  the  said  records  are  or  may  be  taken ;  and  that  the 
State  Courts  generally,  if  not  universally,  have  recognized,  and  acted 
upcm  the  aforegoing  principle.  That  is,  that  a  judgment  of  a  State 
Court,  if  valid  and  binding  in  the  State  in  which  it  is  rendered, 
properly  authenticated,  shall  be  valid  and  binding  in  every  other 
State  of  the  Union.  That  such  plea,  and  such  plea  only,  shall  be 
good  and  available  against  such  judgment  in  every  other  State,  as 
would  be  good  and  available  if  pleaded  against  such  judgment  in  the 
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•  Courts  of  the  State  in  which  the  jadgmeDt  has  been  rendered. 
olio  Therefore,  if  the  Pennsylvania  record  exhibits  a  judgment 
valid  and  binding  upon  Weruwag,  in  Pennsylvania,  at  the  time  of 
the  commencement  of  the  suit  of  Pawling  in  Frederick  County  Court, 
then,  the  Court  of  Appeals  of  Maryland  must  recognize  that  judg- 
ment as  equally  valid  and  binding  in  Maryland,  now.  And  if  to  the 
judgment  exhibited  by  the  Pennsylvania  record,  the  plea  of  nul  ti^l 
record  in  a  Pennnsylvania  Court  would  not  be  regarded  as  a  good 
and  proper  plea,  and  on  such  a  plea  a  Pennsylvania^  Court  would  not 
declare  the  judgment  a  nullity;  then,  the  Court  of  Appeals  of  Mary- 
land cannot  regard  the  plea  of  nul  tiel  Yecord  as  a  good  and  pro[)er 
plea,  and  must  not  declare  the  judgment  a  nullity.  Constitution  of 
the  United  States,  Art.  4,  sec.  1 ;  Act  of  Congress  of  24th  May, 
1790,  vol.  1,  115 ;  Mills  vs.  Duryea^  7  Cranchy  481 ;  Hampton  vs. 
McGonnellj  3  Wheat  234;  3  Story^s  Com.  on  Con.  181,  183;  1  Kenfs 
Com.  243 ;  Benton  and  Burgoty  10  Serg.  &  Rawl.  240 ;  Nixon  vs.  Young^ 

2  YeateSy  156 ;  Borden  vs.  Fitch^  15  Johns.  121. 

4.  He  contended,  that  the  judgment  set  out  in  the  Pennsylvania 
record,  is  a  valid  and  subsisting  judgment  against  Wemwag,  and  in 
favor  of  Pawling,  in  the  State  of  Pennsylvania  at  this  time.  The 
Commonwealth  vs.  Lafitte  and  others,  2  Serg.  and  Bawle,  106;  King 
vs.  Sloan,  1  Serg.  and  Rawle,  78 ;  Post  vs.  Sweet,  8  Serg.  aud  Raxcle, 
391 ;  Zeigler  vs.  Zeigler,  2  Serg.  and  Eawle,  286. 

^5.  He  contended  that  under  the  proof  in  the  record,  the 
oUo  Courts  of  Pennsylvania  would  not  sustain  the  plea  of  tml 
tiel  record,  and  would  not  under  such  plea  pronounce  the  judgment 
in  question  a  nullity.  1.  Because  by  the  law  and  decisions  of  Penn- 
sylvania, it  appears  that  an  award  of  arbitrators  when  entered  upon 
the  docket  of  the  prothonotary,  becomes,  and  continues  to  be  a  valid 
and  subsisting  judgment  until  reversed  ;  and  that  it  can  only  be  re- 
versed in  two  ways,  to  wit,  by  appeal,  or  writ  of  error,  neither  of 
which  have  been  resorted  to.  Commonwealth  vfi.  Lafitte,  2  Serg.  and 
Rawle,  106;  Ehersoll  vs.  Krug,  3  Binney,  528;  Studeba^ker  vs.  Moore, 

3  Binney,  126 ;  Sicard  vs.  Peterson,  3  Serg.  and  Rawle,  468;  Lents  and 
Stroh,  6  Serg.  a/nd  Rawle,  38 ;  Zeigler  vs.  Zeigler,  2  Serg.  and  Rawle, 
286.  2.  Under  this  point  he  concluded,  that  an  award  of  arbitrators 
although  erroneous,  cannot  according  to  the  decisions  of  Pennsyl- 
vania, be  annulled  collaterally  in  another  action,  while  the  judgment 
on  it  remains  unreversed.  MePherson  vs.  Hamilton,  2  Yeates,  40; 
Hostetter  vs.  Kaufman,  11  Serg.  and  Rawle,  147. 

6.  He  contended,  that  even  if  the  Pennsylvania  judgment,  for 
the  purpose  of  obtaining  its  reversal,  had  been  attacked  in  the 
Courts  of  Pennsylvania  within  the  proper  time,'  and  in  the  proper 
manner,  those  Courts  could  not  have  reversed  and  annulled,  but 
would  have  confirmed  and  sanctified  the  judgment.  In  other  words, 
that  at  whatever  time,  and  under  whatever  circumstances,  the  regu- 
larity and  validity  of  the  Pennsylvania  judgment  might  have  been 


WBRNWAG  V8.  PAWLING.-.5  G.  &  J.  309 

canvassed  before  the  tribunals  of  Pennsylvania,  those  tribunals 
would  have  felt  themselves  constrained  to  •pronounce  the  -^^ 
judgment,  meritorious,  regular,  and  valid,  both  by  the  lex  ^^^ 
scripta  of  their  statute,  and  in  analogy  with  their  own  decisions  upon 
their  arbitration  system,  settling  its  Interpretation,  and  limiting  and 
defining  its  extent  and  import.  Thompson  vs.  White^  4  Serg.  and 
Batcle,  135;  Spangler  vs.  Rambler^  4  Serg,  and  RawL  140;  Kimble  vs. 
Sanders^  10  Serg,  and  RawL  193;  Negley  vs.  Steicartj  10  Serg.  and 
RaicL  207 ;  Boone  vs.  Reynolds^  1  Serg.  and  RawL  231 ;  Opp&nheimer 
vs.  Comly^  3  Serg.  and  RawL  3 ;  Rosier  vs.  Poe^  13  Serg.  and  RawL 
232. 

7.  That  there  was  no  variance  between  the  judgment  set  out  in 
the  declaration,  and  the  award  of  the  arbitrators,  resulting  from  the 
failure  to  declare  in  the  declaration  for  the  costs  in  the  County  Court, 
ascertained  by  the  prothonotary ;  because  the  award  of  the  arbitra- 
tors does  not  embrace  costs ;  and  by  the  Act  of  the  Legislature  of 
Pennsylvania,  the  award  of  the  arbitrators,  and  that  alone,  when  en- 
tered on  his  docket  by  the  prothonotary  becomes  the  judgment  of 
the  Court,  and  because  that  judgment  in  the  language  of  the  arbi- 
trators is  literally  set  forth. 

8.  He  contended  that  the  entry  on  his  docket  by  the  prothonotary, 
of  the  words  ^^judgmeut  nm,"  does  not  vitiate  the  judgment,  which 
had  been  previously  consummated  by  the  entry  by  the  prothonotary 
on  his  docket  of  the  award  of  the  arbitrators,  in  the  language  of  the 
award.  The  Act  of  Pennsylvania  declaring  that  the  award  of  the 
arbitrators,  when  entered  upon  the  docket  by  the  prothonotary  shall 
from  that  moment  become  a  binding  judgment  of  the  Court,  unless 
reversed  upon  appeal  to  be  taken  within  twenty  days  from  the  entry 
of  the  award  upon  his  docket  by  the  prothonotary.  That  therefore, 
the  words  "judgment  nwi,"  are  to  be  regarded  either  as  surplusage, 
or  as  merely  intended  to  indicate  that  the  judgment,  unless  appealed 
from  in  twenty  days,  would  become  final  and  conclusive;  and  in 
either  view  these  words  are  harmless ;  the  judgment  not  having  been 
appealed  from  within  the  twenty  days,  or  at  any  time. 

•  Abcheb,  J.  delivered  the  opinion  of  the  Court.  B3'  the  f^g^p^ 
first  section  of  the  fourth  article  of  the  Constitution  of  the  ^^  ■ 
United  States,  it  is  declared,  ''that  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State,  and  the  Congress  may  by  general  laws, 
prescribe  the  manner  in  which  such  Acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof." 

The  object  of  this  Article  of  the  Constitution,  was  to  give  to  such 
judgments,  full  faith  and  credit ;  that  is,  to  attribute  to  them,  posi- 
tive and  absolute  verity,  so  that  they  cannot  be  contradicted,  or  the 
truth  of  them  be  denied,  any  more  than  in  the  State  where  they 
originated. 
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And  Congress,  in  conformity  with  the  power  conferred  on  the  26th 
of  May,  1790,  by  their  Act  passed  on  that  day,  declared  that  such 
records  and  judicial  proceedings,  authenticated  as  prescribed  by  the 
Act,  should  have  such  faith  and  credit  given  to  them,  in  every  Court 
within  the  United  States,  as  they  have  by  law  or  usage,  in  the 
Courts  of  the  State  from  whence  the  said  records  are,  or  shall  be 
taken.  If  a  judgment  is  conclusive  in  the  State  where  rendered,  it 
is  equally  conclusive  every  where.  If  re-examinable  there,  it  is  like- 
wise re-examinable  here.  It  is  therefore  put  upon  the  same  footing 
as  a  domestic  judgment.  3  Story  on  Const.  183;  Mills  vs.  Duryee^  7 
Cranch,  481 ;  3  Wheat.  234.  In  Mills  vs.  Duryee^  it  is  said,  the  only 
inquiry,  where  the  suit  is  upon  the  judgment  of  another  St^te,  is, 
what  is  the  effect  of  the  judgment  in  the  State  where  rendered.  The 
question  of  jurisdiction  of  the  tribunal  pronouncing  the  judgment, 
is  however,  also  examinable;  for  if  the  tribunal  had  no  jurisdiction, 
the  judgment  would  be  a  nullity  everywhere.  4  CoiveUj  294;  15 
Johns.  141. 

The  question  then,  of  the  jurisdiction  of  the  Court  pronouncing 
the  judgment,  would  be  open  for  inquiry,  on  a  proper  state  of  plead- 
ings. Without  however  stopping  to  enquire,  whether  that  question 
could  properly  be  raised  on  the  plea  of  nul  tiel  record^  and  on  the 
eiAfi  ^^''^  ^^^^  ^^  introduce  •  the  copy  in  evidence ;  we  shall  pro- 
^^^  ceed  to  inquire,  whether  there  was  a  defect  of  jurisdiction, 
and  if  there  was  not,  whether  the  proceedings  are  with  proper  pre- 
cision, specially  set  forth,  without  any  examination  of  the  legal 
necessity,  for  so  specially  setting  them  out. 

And  here  it  may  be  remarked,  that  a  resort  to  the  decisions  of  the 
Courts  of  Pennsylvania,  upon  all  the  objections,  both  as  to  jurisdic- 
tion and  the  necessity  of  specially  setting  out  all  the  proceedings, 
to  give  validity  to  the  jqilgment,  would  conclusively  show,  that  the 
various  points  raised  by  the  appellant,  in  relation  to  these  matters, 
could  not  be  sustained  in  any  tribunal  of  that  State.  1  Serg.  and 
Bawl  78;  2  lb.  106;  8  lb.  391;  3  lb.  468;  6  lb.  38;  4  lb.  140;  10 
lb.  193,  207 ;  1  lb.  231 ;  3  lb.  3;  13  lb.  231,  232 ;  3  Binney^  528,  126. 

But  on  the  concession,  that  these  decisions  not  having  been  proved 
as  facts,  could  not  be  judicially  noticed,  and  that  they  could  legiti- 
mately have  no  other  effect,  than  the  determination  of  any  other 
learned  tribunal,  which  might  be  called  on  to  aid  us  in  the  construc- 
tion of  the  Act  of  Assembly  of  Pennsylvania,  (a  question  we  do  not 
mean  to  decide,)  we  shall  proceed  to  examine  the  Act  referred  to. 

The  law  was  passed  in  1810,  and  is  entitled  "  an  Act  concerning 
arbitrations."  Its  object  and  design  was,  to  enable  either  party  to 
coerce  an  arbitrament  of  his  case,  without,  and  even  against,  the 
consent  of  the  opposing  party. 

In  ordinary  cases,  four  things  appear  to  be  necessary  to  be  done, 
before  the  jurisdiction  attaches. 

1.  That  there  should  be  a  rule  of  reference. 
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2.  The  appointment  of  arbitrators  and  notices  as  required  by 
the  law. 

3.  Residence  of  the  arbitrators. 

4.  That  they  be  sworn  or  affirmed. 

The  first  and  fourth  requisites  appear  to  have  been  complied  with. 
The  rale  of  reference  was  strictly  in  comphance  with  the  Act,  and  it 
appears  by  the  return  of  the  arbitrators,  that  they  were  sworn,  or 
affirmed;  and  as  by  •  the  Act,  they  possessed  power  to  qualify  j^^q 
each  other,  their  certificate  is  amply  sufficient  to  establish  ^^^ 
that  fact.  The  second  and  third  requisites,  although  necessary  to 
confer  jurisdiction  in  ordinary  cases,  occurring  under  the  law,  cannot 
be  required  here. 

It  is  averred  in  the  record,  that  the  parties  met  in  the  prothono- 
tary 's  office,  and  agreed  upon  the  arbitrators  to  decide  their  cause ; 
and  as  appears  from  the  record,  being  both  present  when  the  time 
and  place  of  meeting  was  fixed  by  the  officer,  the  notices  demanded 
by  the  first  and  eighth  sections  were  entirely  unnecessary,  either  to 
be  proved  or  shown.  Nor  was  it  necessary  it  should  appear  that  the 
arbitrators  resided  in  the  county  where  the  reference  was  made,  for 
it  was  competent,  undoubtedly,  for  both  parties  to  agree  upon  the 
arbitrators,  without  reference  to  their  residence;  and  having  so 
agreed,  they  ought  not.  to  be  heard  to  say,  that  they  were  not  quali- 
fied to  act  for  want  of  residence ;  or  because  it  did  not  appear  where 
they  resided. 

It  is  manifestly  unimportant  at  what  i>eriod  of  time  the  award 
was  returned;  for  the  25th  section  of  the  Act,  making  it  their  duty 
to  return  the  award  within  a  specified  time,  was  not  intended  to 
affect  the  validity  of  the  award,  but  only  their  compensation,  which 
for  their  trouble  they  should  receive,  and  operated  in  the  nature  of  a 
penalty  upon  them  for  a  failure  to  comply  with  the  requisitions  of 
the  Act. 

From  these  consideratious-i,  it  appears  that  the  jurisdiction  of  the 
arbitrators  attached,  and  that  everything  has  been  set  out  in  the 
proceedings,  which  it  was  necessary  to  show,  to  give  them  validity. 

The  award  being  thus  returned  to  the  office  of  the  prothonotary  of 
the  Court  of  Common  Pleas,  it  became  a  judgment  of  that  Court, 
entitled  to  all  the  consideration,  and  conclusive  character,  which  any 
other  rendered  in  that  tribunal  could  have,  unless  indeed,  as  has  been 
contended,  it  be  considered,  from  the  entry  of  judgment  nm,  as  a 
mere  conditional  judgment.  But  it  ought  not  to  be  thus  viewed. 
•For  the  11th  section  points  clearly  to  the  meaning  of  the  (^--^ 
entry  judgment  nisi.  It  is  to  become  an  absolute  judgment,  ^^^ 
unless  an  appeal  be  entered,  and  unless  bail  and  recognizance  be  en- 
tered into  within  twenty  days  thereafter;  for  the  law  directs,  that 
unless  such  bail  be  given,  execution  may  issue  on  such  judgment. 
That  this  became  a  judgment  of  the  Court  of  Common  Pleas,  after 
the  entry  of  judgment  by  the  prothonotary,  has  been  decided  in  3 
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Binney,  228,  and  in  this  decision  we  entirely  concur.  It  is  called  a 
judgment  in  the  law,  and  has  all  the  attributes  of  a  judgment  im- 
parted to  it.  It  is  a  lien  on  the  lands  of  the  defendant,  and  ita 
fruits  may  be  reaped  by  an  execution  issued  from  the  Court  of  Com- 
mon Pleas.  And  that  tribunal  would  have  all  the  power  over  such 
process,  which  it  would  have  over  any  other  process  of  execution 
issued  upon  any  other  judgment  by  them  rendered;  which  power 
could  scarcely  have  been  conferred,  had  not  the  law-makers  consid- 
ered it  a  judgment,  and  a  judgment  of  that  Court  also.  That  the 
judgment  may  in  many  cases  be  entered  by  the  prothonotary  while 
the  Court  of  Common  Pleas  was  not  in  session,  could  scarcely  be  con- 
sidered as  bearing  on  this  enquiry.  The  clerks  of  our  own  Courts, 
by  the  law  of  1801,  ch.  70,  sec.  17,  were  permitted  to  enter  judgments 
on  the  fiat  of  a  Judge,  but  they  were  not  certainly  on  that  account 
the  less  entitled  to  the  appellation  and  dignity  of  judgments  of  the 
County  Courts. 

Considering  the  judgment  as  one  of  the  Court  of  Common  Pleas, 
no  objection  to  the  jurisdiction  of  that  tribunal  has  been  taken, 
unless  indeed,  the  objection  which  has  been  examined  in  relation  to 
the  arbitration.  But  it  is  supposed  that  there  exists  a  variance  be- 
tween the  record  of  the  judgment  and  its  statement  in  the  pleadings. 
It  would  indeed  appear,  from  looking  at  the  ca.  sa.  and  the  sci.  fa. 
which  were  issued  on  this  judgment,  that  it  had  been  for  a  greater 
sum  than  that  stated  in  the  narr.  But  we  cannot  look  to  these  to 
determine  the  extent  of  the  judgment. 

-  -  -  From  the  record  of  the  judgment  it  would  appear  that  •  it 
^  *  *  had  been  rendered  for  the  sum  stated  in  the  award  of  the  arbi- 
trators, which  corresponds  with  the  sum  averred. 

The  variance  between  the  writ  and  the  record  offered  in  evidence, 
as  to  the  amount  of  the  judgment,  could  not  certainly  on  this  issue 
be  taken  advantage  of,  and  could  furnish  no  objection  to  the  admis- 
sibility of  the  record  in  evidence.  Judgment  affirmed. 


Butler  and  Belt  vs.  The  State,  use  of  Contee  and  Bowie. 

December,  1833. 

In  an  action  of  debt  on  a  bond,  where  the  original  bond  is  filed  with  the 
clerk  of  the  Court,  and  there  to  remain  and  become  a  public  record,  as 
in  the  case  of  a  trustee's  bond,  given  in  pursuance  of  a  decree  of  a  Court 
of  equity,  the  plaintiff  is  not  in  legal  contemplation  in  the  possession  of 
the  original  bond,  nor  required  to  make  a  profert  of  it. 

Where  profert  is  made  in  such  a  case,  it  does  not  impose  on  the  plaintiff,  the 
obligation  to  produce  the  original  bond,  either  upon  oyer  craved,  or 
upon  the  trial  of  the  issue  of  non  est  factum ;  a  certified  copy  is  suffi- 
cient. 
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In  ordinary  cages,  upon  the  trial  of  issue  joined  upon  the  plea  of  non  eat 
factum^  the  plaintiff  is  bound  to  produce  the  original  bond,  with  or 
without  profert  made  in  the  declaration. 

The  legal  effect  and  operation  of  a  bond,  is  matter  of  law  to  be  decided  by 
the  Court,  and  not  a  fact  to  be  submitted  to  a  jury,  (a) 

Upon  the  trial  of  the  issue  joined  upon  non  est  factum^  it  is  the  province  of 
the  jury  to  find  whether  the  bond  declared  on,  was  in  point  of  fact  exe- 
cuted by  the  defendant. 

In  an  action  of  debt  on  a  bond  given  by  a  trustee,  appointed  by  the  Court  to 
sell  real  property,  the  condition  of  which  was  to  perform  the  duties 
required  by  the  decree  under  which  he  was  appointed,  and  any  future 
decree  in  the  premises,  the  replication  to  the  plea  of  performance,  as- 
signed as  a  breach,  that  after  the  sale  and  receipt  of  money  by  the  trus- 
tee, an  audit  was  made  and  ratified  by  the  Court  upon  the  29th  July, 
1831,  and  the  trustee  thereby  ordered  to  pay  over  to  the  plaintiff  the 
sum  due  him  by  the  audit,  which  he  refused  to  do,  &c.  To  this  the 
defendant  rejoined,  that  on  the  17th  December,  1830,  his  appointment 
as  trustee  was  revoked.  The  Court  sustained  the  plaintiff's  demurrer 
to  the  rejoinder,  and  upon  execution  of  a  writ  of  *  enquiry,  re-  »» -■  » 
fused  to  permit  the  defendant  to  show  in  mitigation  of  damages,  ^^^^ 
either  that  he  had  not  received  money  enough  to  pay  the  plaintiff's 
claim,  or  that  upon  the  revocation  of  his  appointment,  he  had  paid  the 
balance  in  his  hands  to  his  successor,  also  appointed  by  the  Court. 

Evidence  cannot  be  permitted  to  go  to  a  jury,  the  necessary  effect  of  which 
is  to  reverse  a  decree  of  a  Court  of  equity,  solemnly,  absolutely  and 
judicially  pronounced,  and  which  can  only  be  re-examined  upon  appeal, 
re-hearing,  or  bill  of  review. 

In  an  action  on  a  trustee's  bond  conditioned  to  perform  the  decree  of  a 
Court,  upon  the  trial  of  the  issue  joined  upon  non  est  factum^  the  origi- 
nal bond  being  mislaid,  the  plaintiff  produced  a  copy  duly. certified  by 
the  clerk  of  the  Court,  and  the  defendant  produced  another  certified 
copy  varying  from  the  first — the  County  Court  instructed  the  jury,  that 
they  ought  to  be  satisfied  by  the  evidence,  that  of  the  varying  copies, 
that  produced  by  the  plaintiff  is  the  one,  which  truly  states  the  date  of 
the  bond  alleged  to  have  been  executed  by  the  defendants,  and  truly 
recites  the  decree.  Per  Prince  Georqe's  County  Court. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt  instituted  by  the  appellee  against  the  appellants,  and  one 
E.  M.  Dorsey,  on  the  30th  of  July,  1831,  on  a  bond,  bearing  date  the 
7th  of  August,  1830,  in  the  penalty  of  $5,000,  with  the  following  re- 
cital and  condition.  "  Whereas  by  a  decree  of  Prinq^  George's 
County  Court,  bearing  date  the  27th  day  of  July,  1830,  the  said  Ed- 
win M.  Dorsey  was  appointed  trustee,  to  sell  certain  real  estate,  the 
property  of  a  certain  Walter  B.  Brooke,  contained  in  a  mortgage  from 
him  to  a  certain  Lucy  S.  Brooke,  for  the  purpose  of  paying  the  said 
mortgage  debt.  Now  the  condition  of  the  above  obligation  is  such, 
that  if  the  above  bound  E.  M.  Dorsey,  trustee  as  aforesaid,  do  and 
shall  well  and  truly  perform  the  duties  required  by  the  said  decree, 


(a)  Cited  in  Cook  vs.  Carroll,  6  Md.  111. 
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or  which  may  be  required  by  any  futare  decree  or  order  in  the  prem- 
ises, then  the  above  obligation  to  be  void,  else  in  full  force,  &c." 

The  plaiatifiTs  declaration  made  prol'ert  of  the  original  bond.  The 
defendants  craved  oyer,  and  pleaded  non  est  factum  and  performance ; 
on  the  prayer  of  oyer^  the  defendants  produced  a  certified  copy  of  the 
bond  from  the  clerk's  office. 

^1 Q  *  Issue  was  taken  by  the  plaintiff  to  the  plea  of  non  est  foe- 
^^^  turn;  and  in  his  replication  to  the  plea  of  performance,  after 
setting  out  the  proceedings  of  the  trustee  under  the  decree,  up  to  the 
period  of  the  ratification  of  the  sale,  which  amounted  to  ^11,000,  of 
which  as  averred,  the  trustee  had  received  $7,000,  the  plaintiff  avers, 
*'  that  on  the  7th  of  January,  1831,  it  was  ordered  by  said  Court  as  a 
Court  of  equity,  that  the  auditor  be  directed,  as  soon  as  possible,  to 
audit  the  claim  (being  a  judgment  debt)  of  the  said  Wm.  D.  Bowie 
and  John  Contee,  against  the  estate  ol*  the  said  Walter  B.  Brooke." 
That  this  waa  accordingly  done;  and  *Hhat  on  the  11th  of  January, 
1831,  the  auditor  reported  to  the  said  Court,  that  the  said  Bowie  and 
Contee,  were  entitled  to  be  paid  the  said  judgment,  amounting  to  the 
sum  of  $1,299.16,^,  out  of  the  proceeds  of  the  estate  of  the  said 
Walter  B.  Brooke,"  which  report  on  the  26th  of  July,  1831,  was  duly 
ratified  and  confirmed  by^  the  Court;  and  it  was  further  ordered, 
^'  that  the  said  E.  M.  Dorsey  be,  and  he  was  thereby  directed  and 
required,  to  pay  over  to  the  said  Wm.  D.  Bowie  and  John  Contee, 
the  amount  appearing  to  be  due  them,  by  the  said  report  of  the 
auditor,"  which  he  failed  to  do,  &c. 

The  rejoinder  to  this  replication  alleged,  that  before  the  last  men- 
tioned order  was  passed,  to  wit,  on  the  17th  of  December,  1830,  the 
said  Court  by  its  order  of  that  date,  revoked  the  appointment  of  said 
Dorsey  as  trustee,  and  appointed  another;  so  that  his  authority  and 
power  as  trustee,  and  all  liability  for  him  as  such,  on  the  part  of  the 
appellants  ceased. 

The  plaintiff'  demurred  to  this  rejoinder.  1.  Because  it  did  not 
answer  the  replication.  2.  Because  the  traverse  presented  by  it  was 
immaterial  and  improper.  And  3.  Such  as  no  issue  could  be  taken 
upon.  The  Court  [Stephen,  C.  J.]  ruled  the  demurrer  good ;  and 
there  was  a  verdict  ibr  the  plaintiff  upon  the  plea  of  non  est  factum. 

^  1.  At  the  trial  the  plaintiff  offered  in  evidence  a  paper, 

^^^  ♦  purporting  to  be  a  certified  copy  of  an  original  bond,  having 
the  signatures  thereto  of  the  said  defendants,  which  original,  one  of 
the  deputy  clerks  proved,  was  filed  in  the  clerk's  office,  among  the 
papers  in  the  case  of  Lucy  S.  Brooke  vs.  Walter  B.  Brooke^  on  some 
day  between  the  27th  July,  and  15th  September,  1830,  but  by  whom 
filed,  or  brought  to  the  office,  the  witness  did  not  know.  It  was 
further  proved  by  another  clerk,  that  the  copy  now  produced,  was 
copied  by  him  from  the  original  bond.  The  witness  also  prpved  that 
he  often  saw  the  original  bond  in  the  office,  until  some  time  in  Janu- 
ary last,  when  it  was  searched  for,  and  could  not  be  found.    That  at 
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first  he  supposed  it  had  been  mislaid  by  the  auditor,  or  by  one  of  the 
counsel  in  the  cause,  each  of  whom  had  the  papers  out  of  the  office, 
and  that  it  would  be  returned ;  but  finding  that  not  to  be  the  case, 
he  has  since,  frequently  and  diligently,  searched  throughout  the 
office,  without  being  able  to  find  it.  The  clerk  who  wrote  the  certifi- 
cate, annexed  to  the  copy  offered  by  the  plaintiff,  proved  on  cross- 
examination,  that  the  said  certificate  was  written  a  few  days  ago, 
and  that  he  did  not  examine  said  copy,  or  compare  it  with  tlie  origi- 
nal, but  added  the  certificate  because  he  saw  it  attested  as  a  true 
copy  by  one  of  the  clerks  in  the  office.  The  plaintiff*  further  proved 
by  the  executor  of  the  auditor,  in  whose  hands  the  papers  had  been 
placed,  that  he  had  diligently  searched  among  the  papers  of  his  tes- 
tator for  the  bond  referred  to,  but  could  find  no  such  paper.  He 
likewise  proved,  that  a  bond  in  the  same  penalty  as  the  one  declared 
upon  and  signed  by  said  Dorsey  and  the  appellants  as  his  sureties, 
was  on  the  8th  of  September,  1830,  given  by  said  Dorsey  to  the  wit- 
ness, to  be  taken  to_the  Chief  Judge  of  the  district  for  his  approval. 
That  the  witness  accordingly  on  that  day  presented  it  to  the  Judge, 
who  approved  the  same,  and  that  on  the  evening  of  the  same  day, 
he  returned  the  said  bond  to  Dorse)',  so  approved.  The  counsel  in 
whose  hands  the  papers  in  the  Chancery  case  were  proved  to  have 
been,  proved  that  he  had  no  recollection  of  *  seeing  the  bond  . --  . 
in  question  among  them;  but  that  he  is  confident  he  returned  ^^^ 
all  the  papers  he  received  from  the  office. 

Upon  the  aforegoing  evidence,  the  defendants  prayed  the  Court  to 
instruct  the  jury,  that  the  plaintiff  was  not  entitled  to  recover.  This 
the  Court  refused,  and  instructed  the  jury  as  follows : 

The  Court  is  of  opinion  that  under  the  Act  of  1785,  ch.  72,  a  cer- 
tified copy  of  a  bond  stands  in  the  place  of  the  original,  and  is  suffi- 
cient to  maintain  the  plaintiff's  suit,  and  upon  oym'  craved,  to  com- 
ply with  such  prayer.  That  the  copy  now  produced,  being  certified 
by  the  clerk  to  be  a  true  copy,  is  a  compliance  with  the  Act  of  As- 
sembly, so  as  to  enable  the  plaintiff  to  maintain  an  action  upon  it. 
By  the  prayer  of  oyer  in  this  case,  the  bond  became  spread  upon  the 
record,  and  became  a  part  of  the  plaintiff's  declaration.  The  plea  of 
non  est  factunij  in  legal  effect  and  operation,  denies  that  the  defend- 
ants executed  any  such  bond,  as  that  upon  which  the  plaintift'  has 
declared,  and  upon  issue  joined  upon  such  plea,  the  question  for  the 
jury  will  be,  whether  the  defendants  executed  a  bond,  of  the  same 
legal  effect  and  operation,  with  that  so  spread  upon  the  record. 
There  is  no  doubt,  that  delivery  is  essential  to  the  legal  validity  of  a 
bond;  and  the  Court  is  of  opinion,  that  the  bond  in  this  case,  being 
executed  by  the  sureties  to  enable  the  principal  to  act  as  trustee,  as 
soon  as  it  was  signed  and  sealed  by  them,  and  delivered  to  him  for 
that  purpose,  it  became  binding  upon  them,  provided  he  thought 
proper  to  avail  himself  of  it,  by  having  it  finally  consummated,  by 
procuring  the  necessary  approval,  and  the  possession  of  the  8th  of 
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September  was  evidence  of  such  delivery.  Upon  such  approval  the 
bond  became  legally  obligatory,  because  upon  being  so  approved,  the 
Act  of  Assembly  recognizes  and  speaks  of  it  as  a  bond,  by  saying  it 
shall  be  lodged  with  the  register.  The  Court  also  think,  that  there 
is  sufficient  evidence  of  the  loss  of  the  bond,  to  let  in  secondary 
proof^  and  that  the  copy  offered  in  this  case,  is  sufficient  prima  fade 
^-  evidence  ♦  to  go  to  the  jury,  to  prove  the  contents  of  the  bond, 
^*"  if  the  jury  find  from  the  evidence  under  the  plea  of  non  est 
factum^  that  the  original  wa«  executed  by  the  defendants.  The 
Court  is  also  of  opinion,  that  if  the  original  was  in  existence,  it  ought 
to  be  produced  and  proved  in  the  ordinary  way ;  but  being  lost, 
secondary  evidence  of  its  contents  is  admissible.  The  defendants 
excepted. 

2.  The  defendants  then  read  to  the  jury  two  copies  of  the  bond  on 
which  this  action  is  brought,  different  in  some  respects  from  the 
copy  produced  by  the  plaintiff,  and  prayed  the  Court  to  instruct  the 
jury,  that  the  said  papers,  and  each  of  them,  equally  purported  to  be 
copies  of  the  same  original  bond,  and  imported  verity ;  and  that  it  is 
incumbent  upon  the  plaintiff,  to  prove  to  the  satisfaction  of  the  jury, 
that  the  paper  so  as  aforesaid  offered  by  him,  is  the  true  and  genuine 
copy  of  the  original  bond  upon  which  he  seeks  to  recover,  and  that 
the  other  papers  are  not  such  true  and  genuine  copies.  That  the 
paper  declared  on,  must  be  substantially  and  identically  the  same 
with  that  proved.  This  instruction  the  Court  refused  to  give,  being 
of  opinion,  and  so  instructing  the  jury,  that  it  was  incumbent  on  the 
plaintiff  to  prove  to  their  satisfaction,  that  the  bond  offered  in  evi- 
dence by  him,  was  in  legal  effect  and  operation  the  same  as  the  bond 
executed  by  the  defendants.    The  defendants  excepted. 

3.  The  defendants  further  prayed  the  Court  to  instruct  the  jury, 
that  it  is  incumbent  on  the  plaintiff  to  satisfy  them,  that  the  copy  of 
the  bond  produced  by  him  stated  truly  the  date  of  the  bond,  alleged 
to  have  been  executed  by  the  defendants;  and  also  that  it  recites 
truly  the  substance  of  the  decree  it  refers  to,  and  if  the  jury  cannot 
be  satisfied  by  evidence,  which  of  the  various  copies,  differing  in 
these  respects  from  each  other,  is  the  true  copy,  they  ought  to  find 
for  the  defendants. 

The  Court  refused  to  give  this  instruction,  and  directed  the  jury, 
that  they  ought  to  be  satisfied  by  the  evidence,  that  of  the  varying 
m^m  copies,  that  produced  by  the  plaintiff  is  •  the  one  that  truly 
^*  •  states  the  date  of  the  bond,  alleged  to  have  been  executed  by 
the  defendants,  and  truly  recites  the  decree.  The  defendants  ex- 
cepted. 

4.  In  addition  to  the  evidence  offered  in  the  preceding  bills  of  ex- 
ceptions, which  are  made  a  part  of  this,  and  when  the  plaintiff  was 
about  to  execute  a  writ  of  enquiry  at  bar,  the  defendants  for  the  pur- 
pose of  mitigating  the  damages,  or  reducing  the  plaintiff's  claim, 
offered  to  prove  to  the  jury,  that  the  trustee,  E.  M.  Dorsey,  did  not 
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receive  in  the  character  of  trustee,  a  sufQcient  amount  of  money  to 
pay  the  plaintiff 's  claioi,  but  before  he  had  done  so,  another  trustee 
had  by  the  authority  of  the  Court  been  substituted  in  his  place,  by 
whom  the  balance  of  the  money  had  been  received.  This  evidence 
the  Court  would  not  permit  to  go  to  the  jury,  upon  the  ground  that 
the  pix)of  so  offered  was  not  within  the  issue.  The  defendants  ex- 
cepted ;  and  the  verdict  and  judgment  being  against  them,  they 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  DoBSEY,  JJ. 

Johnson^  for  the  appellants.  1.  The  plaintiff  having  declared  upon 
and  made  profert  of  the  original  bond,  was  bound  to  produce  it  to 
sustain  the  issue,  upon  the  plea  of  non  est  factum.  Act  of  1785,  ch. 
72,  sec.  10;  Smith  and  others  vs.  Woodtcard,  4  Uast^  585;  J  Chitty 
PI.  350;  2  Static.  JEv.  475.  The  Act  of  1785,  does  not  dispense  with 
the  necessity  of  producing  the  original  bond.  If  it  did,  the  defend- 
ant would  be  denied  altogether  the  advantage  of  the  plea  of  non  est 
factum^  for  if  a  certified  copy  is  evidence  for  the  plaintiff*,  in  opposi- 
tion to  that  plea,  it  is  from  the  very  nature  of  the  case  conclusive. 
The  whole  effect  of  the  Act  is  to  do  away  with  the  necessity  of 
making  profert  of  the  original  bond,  and  the  plaintiffs  instead  of 
making  profert  of  the  original,  ought  to  have  declared  upon  and 
made  profert  of  a  copy,  with  an  excuse  for  not  ♦  producing  the  -  ^  ^ 
original;  and  the  defendant  has  a  right  to  traverse  the  fact,  ^^^ 
that  the  original  is  on  file  in  the  office ;  and  consequently,  the  fact 
that  it  is  on  file,  should  be  alleged  in  the  declaration,  that  the  de- 
fendant may  take  issue  upon  it.  The  opinion  of  the  Court  in  this 
exception  is  erroneous,  in  submitting  to  the  jury  the  legal  effect  and 
operation  of  the  bond,  which  is  a  mere  question  of  law,  and  should 
have  been  decided  by  the  Court. 

2.  The  second  exception  is  obnoxious  to  the  same  objection. 

3.  The  third  exception  is  submitted  without  argument. 

4.  The  evidence  offered  upon  the  execution  of  the  writ  of  enquiry 
in  mitigation  of  damages,  ought  to  have  been  received.  It  was  ad- 
missible under  the  issue  to  the  replication,  to  the  plea  of  perform- 
ance. The  rejoinder  to  this  replication  alleges,  that  another  trustee 
was  appointed  before  all  the  money  was  received.  A  plea  in  bar 
could  not  have  been  filed,  because  a  part  had  been  received,  and  the 
question  raised  by  the  rejoinder  was,  whether  that  part  was  sufficient 
to  pay  the  plaintiff's  claim.  It  is  very  possible,  that  all  the  money 
received  by  the  trustee,  may  have  been  absorbed  in  paying  the  mort- 
gage debt. 

A.  C.  Magruder^  for  the  appellee.  1.  The  bond  being  in  the  custody 
of  the  clerk,  could  not  be  procured  by  the  plaintiff;  of  course  he  was 
not  bound  to  make  profert  of  it,  and  his  doing  so  was  superfluous 
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and  annecessary.     1  Chitty  PL  350.    But  if  the  objection  is  good  at 
all,  it  should  have  been  by  special  demurrer. 

2.  The  Court  did  not  leave  a  question  of  law  to  the  jury.  It  ex- 
pounded the  law,  and  submitted  the  fact. 

3.  The  evidence  offered  upon  the  execution  of  the  writ  of  inquiry, 
was  not  within  the  issue.  But  the  order  of  the  26th  July,  1831,  is 
peremptory  upon  the  trustee  to  pay  the  money ;  and  that  order  being 
unrevoked,  cannot  be  disputed  in  this  action. 

♦Dorset,  J.,  delivered  the  opinion  of  the  Court.  The 
^*^  Court  below  could  not  have  done  otherwise,  since  the  Act  of 
Assembly  of  1825,  than  reject  the  appellant's  prayer,  in  their  first 
bill  of  exceptions;  it  being  a  general  prayer,  that  the  plaintiff 
was  not  entitled  to  recover.  But  having  proceeded  at  some  length 
to  express  their  opinion,  upon  the  effect  of  producing  a  certified 
copy  of  the  bond,  on  the  prayer  of  oyer  by  the  appellants,  it  is 
alleged  that  the  plaintiff,  in  his  declaration,  having  made  profert  of 
the  original  bond,  he  is  therefore  bound  to  produce  it,  on  the  prayer 
of  oyer  J  and  on  the  trial  oUnon  est  factum^  and  that  the  Court  erred 
in  not  so  instructing  the  jury.  To  sustain  this  objection,  1  Chitty  PL 
350 ;  3  Stark.  Ev.  475,  and  Smith  and  others  vs.  Woodward,  4  Ecistj 
585,  have  been  referred  to.  These  authorities  are  not  applicable  to 
the  case  at  bar.  There  the  plaintiffs  were  bound  to  have  made  pro- 
fert of  the  original  bonds ;  and  having  done  so,  the  original  bonds, 
from  the  time  of  the  profert,  are  presumed  to  remain  in  Court  sub- 
ject to  the  prayer  of  oyer  ;  and  must  be  forthcoming  at  the  trial  of  the 
issue  of  non  est  factum.  But  here,  the  original  bond  being  filed  with  the 
clerk  of  Prince  George's  County  Court,  there  to  remain  and  become 
a  public  record,  could  not  in  legal  contemplation  be  in  the  possession 
of  the  plaintifi',  or  be  the  subject  of  a  profert.  The  mere  fact  of  pro- 
fert therefore,  imposes  on  the  plaintiff  no  obligation  to  produce  the 
original  bond,  either  upon  oyer  craved,  or  upon  the  trial  of  the  gene- 
ral issue.  Upon  the  latter  issue,  his  obligation  to  do  so  is  equally 
imperative,  with,  or  without  profert.  It  is  indeed  an  unnecessary 
nugatory  offer  on  his  part,  which  is  to  be  rejected,  as  surplusage.  1 
Chit.  PI.  314,  and  the  cases  there  referred  to. 

A  second  objection  has  been  raised  to  the  opinion  of  the  Court 
below,  because  they  instructed  the  jury,  that  the  question  for  their 
decision  was,  '^  whether  the  defendants  executed  a  bond  of  the  same 
legal  effect  and  operation,  with  that  so  spread  upon  the  I'ecord." 
And  this  objection  we  think  well  founded. 

♦  The  legal  effect  and  operation  of  the  bond  was  matter  of 
^A\3  \2^yf  ^^y  ^jg  decided  by  the  Court ;  not  of  fact,  to  be  found  by 
the  jury.  It  was  their  province  to  find  whether  the  bond  declared 
on,  was  in  point  of  fact  executed  by  the  defendants.  Its  legal  effi- 
cacy was  matter  of  construction  to  be  left  for  the  Court  to  pronounce. 
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The  same  objection  is  taken  to  the  Coart's  instruction  in  the  second 
bill  of  exceptions,  and  we  sustain  it  for  the  same  reason. 

The  third  bill  of  exceptions  is  waived  by  the  appellants. 

The  County  Court  was  right  in  rejecting  the  testimony  offered  by 
the  defendants  in  their  fourth  bill  of  exceptions. 

The  question  on  which  it  was  offered,  was  not  open  for  considera- 
tion by  the  jury.  It  was  adjudicated  by  the  County  Court,  as  a 
Court  of  equity,  in  their  peremptory  order  on  E.  M.  Dorsey  the  trus- 
tee, to  pay  over  to  the  real  plaintiffs  in  this  action,  the  sum  of  money 
stated  by  the  audit  then  confirmed,  to  be  due  them ;  and  for  the  re- 
covery of  which  the  present  action  was  instituted.  To  have  admitted 
the  testimony  would  have  been  to  constitute  the  jury  an  appellate 
tribunal  to  reverse  the  order  or  decree  of  the  County  Court  long  an- 
tecedently, solemnly,  and  judicially  pronounced,  when  sitting  as  a 
Court  of  equity.  It  was  correctly  said  therefore  by  the  learned  Judge, 
who  tried  this  case,  "  that  the  proof  so  offered  was  not  within  the 
issue." 

The  condition  of  the  bond^iven  by  the  defendants  is,  "  that  E. 
M.  Dorsey,  as  trustee  as  afor^aid,  do,  and  shall  well  and  truly  per- 
form the  duties  required  by  said  decree,  or  which  may  be  required  by 
any  future  decree,  or  order  in  the  premises.'^  The  breach  assigned, 
is  the  non-payment  as  directed  by  the  order  of  the  County  Court. 
After  the  issue  of  non  est  factum  had  been  found  for  the  plaintiff,  the 
only  questions  open  to  the  jury  of  inquest,  were,  did  the  Court  pass 
such  order?    Had  payment  been  made  conformably  thereto? 

The  justice  and  legality  of  the  order,  could  not  have  been  a  subject 
of  enquiry,  in  the  trial  of  this  cause  in  the  ♦  Court  below.  ^ 

They  were  questions  not  examinable,  when  thus  indirectly  and  ^'** 
collaterally  presented ;  but  could  only  be  re-examined,  and  re-adjudi- 
cated, by  a  direct  appeal  from  such  order  to  this  Court ;  or  on  a  re- 
hearing, or  bill  of  review,  before  the  same  tribunal  by  which  the 
order  was  passed.  This  is  not  the  commonplace  order  of  a  Court  of 
equity,  ratifying  the  auditor's  statement,  or  the  report  of  sales  by  a 
trustee,  whereby,  "  the  trustee  is  directed  to  apply  the  proceeds  ac- 
cordingly," (which  order  only  binds  the  trustee  to  pay,  when  the  pro- 
ceeds of  sale  are  b}^  him  received,)  but  it  is  an  absolute  order  to  pay  ; 
and  in  effect,  an  adjudication  of  the  Court,  that  the  trustee  has  that 
amount  of  the  proceeds  of  sales  in  his  hands,  applicable  to  the  pay- 
ment of  that  order. 

We  concur  with  the  County  Court  on  the  fourth  exception,  but 
dissenting  from  them  in  the  first  and  second  bills  of  exceptions,  we 
reverse  their  judgment. 

Judgment  reversed,  and  procedendo  awarded. 
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ACCORD  AND  SATISFACTION. 
See  Evidence,  11. 

ACTION. 

1.  An  action  at  law  will  not  lie  to  enforce  a  decree  in  Chancery,  within 

the  territorial  jurisdiction  of  the  Chancery  Court.     Cox  vs.  Jones^  89. 

2.  A  man  cannot  bring  an  action  at  law  against  himself.    The  same 

natural  person  cannot  be  both  plaintiff  and  defendant  on  the  record. 
Orahame  vs.  Harris^  298. 

3.  H.  P.  &  S.  partners  in  trade,  sold  goods  to  G.  and  P. ;  after  this,  P. 

assigned  his  interest  in  the  claim  to  H.  for  value.    Held,  that  H. 
P.  &  S.  could  not  sue  G.  &  P.  at  law,  for  the  use  of  H.    lb. 
See  Executors  and  Administrators,  4. 
Guardian  and  Ward. 
Insurance,  9. 
Judgment,  2. 
Sale.  4. 

alPpeal  and  error. 

1.  Where  the  lower  Court  decides  a  cause  upon  general  demurrer  against 

the  plaintiff,  and  its  judgment  upon  appeal  is  affirmed,  this  Court 
will  not  award  Sk  procedendo.     Watchman  vs.  Crooks  154. 

2.  Under  the  Act  of  1825,  ch.  117,  to  authorize  the  Court  of  Appeals  to 

reverse  a  judgment  of  the  County  Court,  it  must  appear  by  the  bill 
of  exceptions  that  the  point  or  question  upon  which  the  reversal  is 
sought,  was  presented  to  the  County  Court,  and  that  the  judgment 
was  rendered  upon  such  point  or  question.  Orahame  vs.  Harris, 
298. 
S.  So  where  there  was  a  misjoinder  of  causes  of  action  in  the  plaintiff  ^s 
declaration,  some  being  against  the  defendant  in  one  character  and 
some  in  another,  and  the  defendant  at  the  trial  moved  the  County 
Court  to  instruct  the  jury,  that  the  plaintiff  cannot  recover,  because 
it  was  for  a  debt  contracted  for  goods' sold  since  the  death  of  the 
defendant's  testator,  and  the  court  refused  the  direction  prayed  for, 
and  instructed  the  jury,  that  if  they  believe  the  defendant  purchased 
the  goods  charged,  they  should  find  for  the  plaintiff;  the  defendant 
upon  appeal  cannot  insist  upon  the  misjoinder  of  counts  as  a  ground 
of  reversal,  but  must  be  confined  to  the  question  presented  to  and 
21  5  G.  &  J. 


322  INDEX.— 5  G.  &  J. 
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decided  by  the  County  Court,  and  which  assumed  there  was  but  one^ 
class  of  counts  in  the  declaration.    lb. 
See  Evidence,  14,  20. 

Executors  and  Administrators,  5. 
Judgment,  6,  7. 

ARBITRATION   AND   AWARD. 

1.  Where  a  bond  was  conditioned  to  perform  an  award  to  be  made  by 

arbitrators,  and  the  condition  (which  recited  the  submission)  was 
silent  as  to  the  time  at  which  the  award  was  to  be  rendered,  the 
circumstances  that  the  penal  part  of  the  bond  acknowledged  the 
sum  ''by  us  (the  obligors)  to  be  paid  to  the  said  R.  three  months 
from  the  date  hereof,^'  cannot  avail,  to  engraft  a  limitation  upon 
the  power  of  the  arbitrators,  and  make  an  award  rendered  after 
the  expiration  of  three  months  void.     Armstrong  vs.  Rdbinson^  257. 

2.  An  award  must  pursue  the  submission,  or  it  is  bad.    lb, 

3.  Where  the  condition  of  a  bond  was,  that  A.  &  Co.  should  comply  with 

the  award  of  arbitrators,  and  the  award  was  that  A.  (who  in  fact 
signed  the  bond  as  A.  4fe  Co.)  should  pay,  or  cause  to  be  paid  by 
A.  &  Co.  a  sum  of  money  in  full  settlement  of  the  matters  sub- 
mitted, this  was  held  in  effect,  an  award  that  A.  &  Co.  should  pay, 
or  considering  the  bond  as  A 's  sole  obligation,  and  as  a  stipulation 
that  he  should  pay.  then  the  award  was  within  the  condition,  and 
in  either  case  sufficient.    lb, 

4.  The  Pennsylvania  Act  of   1810,  concerning  arbitrations  examined. 

Wemwag  vs.  Pawling^  305. 
See  Partnership,  4. 

ASSIGNMENT. 

1.  Courts  of  common  law  have,  to  a  limited  extent,  for  the  purposes  of 

justice,  recognized  the  interests  of  the  assignees  of  legal  choses  in 
action ;  and  by  a  summary  equitable  jurisdiction,  exerted  on  motion, 
they  will  protect  those  assignees  against  such  acts  or  admissions 
of  their  assignors,  as  would  operate  in  fraud  of  their  rights.  This 
protection  is  afforded,  whether  the  defence  arises  upon  plea,  or  ap- 
pears upon  evidence  under  the  general  issue.     Owings  vs.  Z/>u%  83. 

2.  Where  O.  and  P.  were  partners  in  trade,  and  upon  the  dissolution,  P. 

assigned  for  value,  all  his  interest  in  the  partnership  effects  to  O.  a 
Court  of  law  will  not  permit  P.  by  his  mere  declaration  made  after 
such  assignment  to  defeat  an  action  brought  in  their  joint  names. 
lb, 

BALTIMORE  CITY. 

1.  Where  it  was  held^  that  a  certain  improvement  in  the  Town  of  Balti- 

more was  not  such  a  one  as  was  justified  by  the  Act  of  1745,  c.  9. 
Dugan  vs.  Mayor y  <S:c.  of  Baltimore^  225. 

2.  That  the  whole  of  a  certain  parcel  of  ground  from  Baltimore  street 

to  the  channel,  150  feet  in  width,  by  the  Act  of  1784,  ch.  62,  was 
vested  in  fee  in  the  town  commissioners  and  their  successors,  with 
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power  to  relcaim  the  marsh  lying  to  the  south  of  the  market-house 
built  ou  said  ground,  for  the  convenience  of  persons  frequenting 
the  market-house.    J2>. 

3.  That  it  was  not  the  design  of  the  commissioners  in  granting  the  re- 

quest of  certain  parties  to  make  a  canal  or  dock  and  wharf  at  their 
own  expense  in  the  market  space,  to  give  them  any  right  of  prop- 
erty in  the  proposed  improvement,  and  that  said  parties  have  no 
right  to  wharfage.     1  &. 

4.  That  the  improvements,  when  made  by  said  parties  vested  in  the 

town  commissioners,  in  the  same  manner  as  they  would  have  done 
if  made  by  the  commissioners,  and  that  therefore,  the  corporation 
of  the  City  of  Baltimore  had  the  right  to  collect  wharfage  from 
persons  using  the  dock  in  question.  Ih. 
6.  Over  wharfage  collected  at  private  wharves,  or  wharves  other  than 
those  owned  by  the  town  or  City  of  Baltimore,  or  made  at  the  ends 
or  sides  of  public  streets,  lanes  or  aUeiys,  the  town  or  city  officers 
have  no  control.  Its  imposition  and  collection  is  the  exclusive  privi- 
lege of  the  wharf  owners.  It  is  otherwise  with  wharfage  collected 
at  wharves  owned  by  the  town  or  city,  or  at  the  ends  or  sides  of  the 
streets,  lanes  or  alleys — all  these  are  called  public  wharves.     Ih. 

6.  The  Act  of  1817,  ch.  148,  so  far  as  regards  the  power  of  the  Mayor 

and  City  Council  of  Baltimore,  to  pass  ordinances  for  the  prevention 
and  extinguishment  of  fires,  does  not  extend  the  previous  powers 
conferred  by  the  original  charter  of  that  city  upon  that  subject. 
Olenn  vs.  Mayor ^  (fee.  of  Baltimore^  264. 

7.  Where  an  ordinance  of  the  City  of   Baltimore,  does  not  in  terms 

disclose  that  it  is  in  the  fulfilment  of  some  one  of  the  specific  powers 
granted  by  the  charter  of  that  city,  or  it  is  not  so  connected  by  its 
subject-matter  with  the  powers  conferred,  that  the  Court  can  judi- 
cially determine  it  to  be  made  in  the  exercise  of  its  chartered  privi- 
leges; it  becomes  a  question  of  fact,  whether  such  ordinance  was 
properly  passed  or  not;  and  the  burthen  of  proof  is  upon  the  party 
claiming  under  it.    Ih, 

8.  So  where  an  ordinance  prohibited  the  carrying  on  any  distillery  of 

spirits  of  turpentine  or  varnish,  and  did  not  purport  to  be  passed  for 
the  prevention  of  fires,  the  Court  held^  they  would  not  judicially 
determine  whether  such  prohibition  was  calculated  to  prevent 
danger  from  fires,  but  referred  it  to  a  jury  to  determine  whether 
it  was  in  any  degree  calculated  to  effect  that  object.     Ih, 

9.  The  ordinance  of  March,  1826,  passed  by  the  corporation  of  Balti- 

more, prohibiting  the  erecting,  establishing,  or  rebuilding  of  cer- 
tain factories  within  the  limits  of  direct  taxation  in  said  city,  was 
not  intended  to  interfere  with  any  then  existing  establishment,  nor 
to  prevent  its  being  merely  repaired ;  and  where  one  of  such  fac- 
tories was  injured  by  fire,  and  its  business  stopped,  it  becomes  a 
question  of  fact  whether  it  was  rebuilt  or  repaired.  If  the  destruc- 
tion was  so  great  as  to  require  the  house  in  which  it  was  carried 
on  to  be  rebuilt,  it  must  then  come  within  the  prohibition.    Ih. 
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See  Prohissort  Notes,  8. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Under  the  settled  construction  of  the  Acts  of  1812,  ch.  77.  sec.  1,  and 

1816,  ch.  221,  sec.  6,  the  words,  ''with  a  view  or  under  an  expectation 
of  being  or  becoming  an  insolvent  debtor,'"  used  in  those  Acts,  are 
held  to  mean,  with  a  view  or  under  an  expectation  of  taking  the 
benefit  of  the  insolvent  law.    HicJdey  vs.  F.  <&  M.  Bank  of  Bolt.  238. 

2.  Where  the  permanent  trustee  of  an  insolvent  debtor  proceeded  in 

equity  to  set  aside  the  judgment  confessed  by  the  insolvent  prior  to 
his  application  for  a  release  under  the  insolvent  laws,  upon  the  alle- 
gation that  the  judgment  was  confessed  under  the  expectation  of 
becoming  an  insolvent  debtor,  and  enabled  the  plaintiff  creditor, 
to  pay  himself  by  his  levy  upon  the  defendant 's  property  in  prefer- 
ence to  other  creditors,  and  in  support  of  his  case  examined  the  in- 
solvent as  his  witness,  who  deposed,  that  he  was  in  fact  insolvent 
when  he  confessed  the  judgment,  *'but  that  he  hoped  at  that  time  to 
be  able  to  settle  with  his  creditors;  that  he  had  not  then  the  slightest 
idea  of  taking  the  benefit  of  the  insolvent  laws,  and  contemplated 
no  such  alternative,  nor  having  thought  on  the  subject  at  the  time 
referred  to;''  there  being  no  evidence  in  the  record  to  control  the 
insolvent's  proof,  or  showing  the  existence,  at  the  time  of  the  con- 
fession, of  any  such  expectation;  He/d,  that  the  transaction  must  be 
left  to  its  operation  at  common  law,  and  being  bofia  fide,  and  for  a 
sufficient  consideration  must  be  sustained.    lb. 

8.  By  the  Act  of  1827,  ch.  70,  sec.  7,  confessed  judgments  were  declared 
within  the  operation  of  the  insolvent  laws,  except  in  the  City  and 
County  of  Baltimore;  and  by  the  Acts  of  1830,  ch.  65,  and  1831.  ch. 
316,  sec.  5,  the  like  principle  applies  to  confessed  judgments  in  the 
City  and  County  of  Baltimore:  prior  to  these  Acte  judgments  had 
not  been  considered  preferences  within  the  meaning  of  the  insolvent 
laws.    lb. 

See  Debtor  and  Creditor. 

BOND. 

1.  In  an  action  of  debt  on  a  bond,  where  the  original  bond  is  filed  with 

the  clerk  of  the  Court,  and  there  to  remain  and  become  a  public 
record,  as  in  the  case  of  a  trustee's  bond,  given  in  pursuance  of  a 
decree  of  a  Court  of  equity,  the  plaintiff  is  not  in  legal  contemplation 
in  the  possession  of  the  original  bond,  nor  required  to  make  a  pro- 
fert  of  it.    Butler  vs.  State^  312. 

2.  Where  prefer t  is  made  in  such  a  case,  it  does  not  impose  on  the  plain- 

tiff, the  obligation  to  produce  the  original  bond,  either  upon  oyer 
craved,  or  upon  the  trial  of  the  issue  of  non  est  factum ;  a  certified 
copy  is  sufficient.    lb. 

3.  In  ordinary  cases,  upon  the  trial  of  issue  joined  upon  the  plea  of  non 

est  factum^  the  plaintiff  is  bound  to  produce  the  original  bond,  with 
or  without  profert  made  in  the  declaration.    lb. 


INDEX.— 5  G.  &  J.  325 

BO^jy.— Continued. 

4.  The  legal  effect  and  operation  of  a  bond,  is  matter  of  law  to  be  de- 

cided by  the  Court,  and  not  a  fact  to  be  submitted  to  a  jury.    lb, 

5.  Upon  the  trial  of  the  issue  joined  upon  non  est  factum^  it  is  the  pro- 

vince of  the  jury  to  find  whether  the  bond  declared  on,  was  in  point 
of  fact  executed  by  the  defendant.    lb. 

6.  In  an  action  of  debt  on  a  bond  given  by  a  trustee,  appointed  by  the 

Court  to  sell  real  property,  the  condition  of  which  was  to  perform 
the  duties  required  by  the  decree  under  which  he  was  appointed, 
and  any  future  decree  in  the  premises,  the  replication  to  the  plea 
of  performance,  assigned  as  a  breach,  that  after  the  sale  and  receipt 
of  money  by  the  trustee,  an  audit  was  made  and  ratified  by  the 
Court  upon  the  29th  July,  1831,  and  the  trustee  thereby  ordered 
to  pay  over  to  the  plaintiff  the  sum  due  him  by  the  audit,  which 
be  refused  to  do,  &c.  To  this  the  defendant  rejoined,  that  on  the 
17th  December,  1880,  his  appointment  as  trustee  was  revoked.  The 
Court  sustained  the  plaintiff  ^s  demurrer  to  the  rejoinder,  and  upon 
execution  of  a  writ  of  enquiry,  refused  to  permit  the  defendant  to 
show  in  mitigation  of  damages,  either  that  he  had  not  received 
money  enough  to  pay  the  plaintiff's  claim,  or  that  upon  the  revo- 
cation of  his  appointment,  he  had  paid  the  balance  in  his  hands  to 
his  successor,  also  appointed  by  the  Court.    lb. 

7.  In  an  action  on  a  trustee's  bond  conditioned  to  perform  the  decree 

of  a  Court,  upon  the  trial  of  the  issue  joined  upon  non  est  factum^ 
the  original  bond  being  mislaid,  the  plaintiff  produced  a  copy  duly 
certified  by  the  clerk  of  the  Court,  and  the  defendant  produced 
another  certified  copy  varying  from  the  first — the  County  Court  in- 
structed the  jury,  that  they  ought  to  be  satisfied  by  the  evidence, 
that  of  the  varying  copies,  that  produced  by  the  plaintiff  is  the 
one,  which  truly  states  the  date  of  the  bond  alleged  to  have  been 
executed  by  the  defendants,  and  truly  recites  the  decree. 

Per  Prince  George's  County  Court.    Butler  vs.  State,  812. 
See  Arbitration  and  Award,  1. 
Equity,  21,  22. 

Executors  and  Administrators,  5. 
Guardian  and  Ward. 
Judgment,  5,  6. 
Partnership,  4. 
pi.eading,  6,  9,  10. 

CHOSES  IN  ACTION. 
See  Assignment,  1. 

Promissory  Notes,  2. 

CONSIDERATION. 
See  Mortgage,  2. 

CONSTITUTIONAL  LAW. 

The  object  of  the  1st  sec.  ofj  the  4th  Art.  of  the  Constitution  of  the 
United  States,  in  declaring,  that  full  faith  and  credit  should  be 
given  in  each  State,  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  State,  when  properly  authenticated,  was  to  give 
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See  Promissort  Notes,  8. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Under  the  settled  construction  of  the  Acts  of  1812,  ch.  77.  sec.  1,  and 

1816,  ch.  221,  sec.  6,  the  words,  *^with  a  view  or  under  an  expectation 
of  being  or  becoming  an  insolvent  debtor/'  used  in  those  Acts,  are 
held  to  mean,  with  a  view  or  under  an  expectation  of  taking  the 
benefit  of  the  insolvent  law.    Hiddey  vs.  F.  <t'  M.  Bank  of  Bolt.  238. 

2.  Where  the  permanent  trustee  of  an  insolvent  debtor  proceeded  in 

equity  to  set  aside  the  judgment  confessed  by  the  insolvent  prior  to 
his  application  for  a  release  under  the  insolvent  laws,  upon  the  alle- 
gation that  the  judgment  was  confessed  under  the  expectation  of 
becoming  an  insolvent  debtor,  and  enabled  the  plaintiff  creditor, 
to  pay  himself  by  his  levy  upon  the  defendant's  property  in  prefer- 
ence to  other  creditors,  and  in  support  of  his  case  examined  the  in- 
solvent as  his  witness,  who  deposed,  that  he  was  in  fact  insolvent 
when  he  confessed  the  judgment,  *^but  that  he  hoped  at  that  time  to 
be  able  to  settle  with  his  creditors;  that  he  had  not  then  the  slightest 
idea  of  taking  the  benefit  of  the  insolvent  laws,  and  contemplated 
no  such  alternative,  nor  having  thought  on  the  subject  at  the  time 
referred  to*,'' there  being  no  evidence  in  the  record  to  control  the 
insolvent's  proof,  or  showing  the  existence,  at  the  time  of  the  con- 
fession, of  any  such  expectation;  HeZd,  that  the  transaction  must  be 
left  to  its  operation  at  common  law,  and  being  bofia  fide,  and  for  a 
sufficient  consideration  must  be  sustained.    lb. 

8.  By  the  Act  of  1827,  ch.  70,  sec.  7.  confessed  judgments  were  declared 
within  the  operation  of  the  insolvent  laws,  except  in  the  City  and 
County  of  Baltimore;  and  by  the  Acts  of  1830,  ch.  65,  and  1831.  ch. 
816,  sec.  5,  the  like  principle  applies  to  confessed  judgments  in  the 
City  and  County  of  Baltimore:  prior  to  these  Acts  judgments  had 
not  been  considered  preferences  within  the  meaning  of  the  insolvent 
laws.    lb. 

See  Debtor  and  Creditor. 

BOND. 

1.  In  an  action  of  debt  on  a  bond,  where  the  original  bond  is  filed  with 

the  clerk  of  the  Court,  and  there  to  remain  and  become  a  public 
record,  as  in  the  case  of  a  trustee's  bond,  given  in  pursuance  of  a 
decree  of  a  Court  of  equity,  the  plaintiff  is  not  in  legal  contemplation 
in  the  possession  of  the  original  bond,  nor  required  to  make  a  pro- 
fert  of  it.     Butler  vs.  StatSy  312. 

2.  Where  profert  is  made  in  such  a  case,  it  does  not  impose  on  the  plain- 

tiff, the  obligation  to  produce  the  original  bond,  either  upon  oyer 
craved,  or  upon  the  trial  of  the  issue  of  non  est  factum ;  a  certified 
copy  is  sufficient.    lb, 

3.  In  ordinary  cases,  upon  the  trial  of  issue  joined  upon  the  plea  of  non 

est  factum^  the  plaintiff  is  bound  to  produce  the  original  bond,  with 
or  without  profert  made  in  the  declaration.    lb. 
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4.  The  legal  effect  and  operation  of  a  bond,  is  matter  of  law  to  be  de- 

cided by  the  Court,  and  not  a  fact  to  be  submitted  to  a  jury.    7&. 

5.  Upon  the  trial  of  the  issue  joined  upon  non  est  factum,,  it  is  the  pro- 

vince of  the  jury  to  find  whether  the  bond  declared  on,  was  in  point 
of  fact  executed  by  the  defendant.     Ih. 

6.  In  an  action  of  debt  on  a  bond  given  by  a  trustee,  appointed  by  the 

Court  to  sell  real  property,  the  condition  of  which  was  to  perform 
the  duties  required  by  the  decree  under  which  he  was  appointed, 
and  any  future  decree  in  the  premises,  the  replication  to  the  plea 
of  performance,  assigned  as  a  breach,  that  after  the  sale  and  receipt 
of  money  by  the  trustee,  an  audit  was  made  and  ratified  by  the 
Court  upon  the  29th  July,  1881,  and  the  trustee  thereby  ordered 
to  pay  over  to  the  plaintiff  the  sum  due  him  by  the  audit,  which 
he  refused  to  do,  &c.  To  this  the  defendant  re;[oined,  that  on  the 
17th  December,  1880,  his  appointment  as  trustee  was  revoked.  The 
Court  sustained  the  plaintiff's  demurrer  to  the  rejoinder,  and  upon 
execution  of  a  writ  of  enquiry,  refused  to  i>ermit  the  defendant  to 
show  in  mitigation  of  damages,  either  that  he  had  not  received 
money  enough  to  pay  the  plaintiff's  claim,  or  that  upon  the  revo- 
cation of  his  appointment,  he  had  paid  the  balance  in  his  hands  to 
his  successor,  also  appointed  by  the  Court.    /&. 

7.  In  an  action  on  a  trustee's  bond  conditioned  to  perform  the  decree 

of  a  Court,  upon  the  trial  of  the  issue  joined  upon  non  est  factum^ 
the  original  bond  being  mislaid,  the  plaintiff  produced  a  copy  duly 
certified  by  the  clerk  of  the  Court,  and  the  defendant  produced 
another  certified  copy  varying  from  the  first — the  County  Court  in- 
structed the  jury,  that  they  ought  to  be  satisfied  by  the  evidence, 
that  of  the  varying  copies,  that  produced  by  the  plaintiff  is  the 
one,  which  truly  states  the  date  of  the  bond  alleged  to  have  been 
executed  by  the  defendants,  and  truly  recites  the  decree. 

Per  Prince  George's  County  Court.    Butler  vs.  State^  812. 
See  Arbitration  and  Award,  1. 
Equity,  21,  22. 

Executors  and  Administrators,  5. 
Guardian  and  Ward. 
Judgment,  5,  6. 
Partnership.  4. 
Pleadlng,  6,  9,  10. 

CHOSES  IN  ACTION. 
See  Assignment,  1. 

Promissory  Notes,  2. 

CONSIDERATION. 
See  Mortgage,  2. 

CONSTITUTIONAL  LAW. 

The  object  of  the  1st  sec.  ofj  the  4th  Art.  of  the  Constitution  of  the 
United  States,  in  declaring,  that  full  faith  and  credit  should  be 
given  in  each  State,  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  State,  when  properly  authenticated,  was  to  give 


326  INDEX.— 5  G.  &  J. 

CONSTITUTIONAL  LAW,— Continued, 

such  acts,  records  and  proceedings,  full  faith  and  credit;  that  is,  to 
attribute  to  them  positive  and  absolute  verity,  so  that  they  cannot 
be  contradicted,  or  the  truth  of  them  denied  any  more  than  in  the 
State  where  they  originated.     Wemwag  vs.  Pawling^  305. 

CONTRACT. 

1.  Whatever  may  have  been  the  principles  contained  in  the  more  ancient 

decisions,  upon  the  legal  effect  and  operation  of  contracts  containing 
various  covenants,  the  strong  bearing  of  the  Courts  in  more  modern 
times,  has  been  to  disencumber  themselves  from  the  fetters  of  tech- 
nical rules,  and  to  give  such  a  rational  interpretation  to  contracts, 
as  will  carry  the  intention  of  the  parties  into  full  and  complete  ope- 
ration.    Watchman  vs.  Crooks  154. 

2.  W.  contracted  with  C.  by  an  agreement  under  their  seals,  that  he 

would  furnish  materials,  and  construct,  and  put  up  for  C.  a  high 
pressure  steam  engine  of  certain  specified  proportions  and  power. — 
^'the  whole  to  be  finished,  and  delivered  at  the  factory  of  C.  and 
there  properly  fitted  up,  and  put  into  effective  operation  by  and  at 
the  charge  of  W.  within  90  days  from  the  date  of  the  agreement. 
In  consideration  whereof,  C.  agreed  to  pay  W.  for  said  engine,  so 
as  aforesaid  to  be  constructed  and  put  up,  the  sum  of  $3,700,  in  the 
following  proportions:  $100  each  week,  as  the  work  progressed,  until 
the  same  should  be  finished  and  put  up  as  aforesaid,  when  the  sum 
of  $1,200,  including  the  weekly  advances,  was  to  be  paid;  the  resi- 
due of  the  consideration  $2,500  was  to  be  paid  in  six,  nine,  and 
twelve  months,  from  and  after  the  said  engine  should  have  been 
put  into  full  and  effective  operation  to  the  full  extent  and  meaning 
of  the  said  covenant. '^  C.  agreed  also,  that  he  would  provide  and 
pay  for  the  brick  and  stone  work  necessary  for  putting  up  the  boilers 
of  said  engine,  and  likewise  pay  for  the  brick  and  stone  work.  W. 
further  agreed  to  warrant  and  insure  the  faithful  performance  of 
the  engine,  for  the  term  of  twelve  months  from  the  time  it  should 
be  put  into  operation  as  aforesaid.  Held^  that  upon  the  true  con- 
struction of  this  covenant.  (1.)  That  the  parties  contemplated  the 
completion  of  the  engine  before  the  weekly  payments  would  amount 
to  the  sum  of  $1,200.  (2.)  That  the  time  limited  for  the  completion 
of  the  engine  was  of  the  essence  of  the  contract.  (3. )  That  W.  was 
not  entitled  to  recover  the  $2,500  under  the  covenant,  until  he  had 
complied  with  the  stipulations  of  the  contract,  as  well  in  relation 
to  the  time  fixed  on,  as  to  other  particulars.  (4.)  That  it  was  not 
necessary  for  C.  to  provide  the  brick  and  stone  work  for  putting  up 
the  boilers,  before  the  boilers  would  be  in  a  state  of  readiness  to  be 
put  up,  of  which  fact  it  was  the  duty  of  W.  to  inform  C.  in  due 
time.    Ih. 

3.  Where  a  covenant  exists  to  do  a  particular  piece  of  work,  if  after  the 

work  is  done,  though  not  pursuant  to  the  contract,  the  party  for 
whom  it  is  done  accepts  it,  it  would  seem  to  be  right  and  proper 
that  he  should  pay  for  it,  what  it  is  worth.  Justice  requires  this, 
and  the  principles  of  the  law  do  not  forbid  it.    Ih, 
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4.  The  plaintiffs,  having  chosen  to  sue  in  covenant,  cannot,  in  that  action, 

give  in  evidence  a  parol  agreement  varying  or  changing  the  terms 
of  the  written  contract.    1  h, 

5.  The  true  intent  of  the  parties,  as  apparent  in  the  instrument,  should 

determine  whether  covenants  are  independent  or  conditional;  and 
technical  words  should  give  way  to  that  intention.    Ih. 

6.  Where  by  the  terms  of  a  contract  money  is  to  be  paid  by  a  day  certain, 

which  is  to  arrive  before  the  performance  of  the  service,  or  by  a  day 
certain,  and  there  is  no  time  fixed  for  the  performance  of  the  ser- 
vice, then  the  performance  is  not  a  condition  precedent,  and  the 
party  may  sue  for  the  money  without  averring  or  showing  perform- 
ance.    But  when  money  is  to  be  paid  in  instalments,  as  the  work 
progresses,  if  the  plaintiff  sue  for  the  whole  amoiftit,  he  must  aver 
and  show  a  performance  of  the  whole  work ;  and  if  he  sue  for  a 
ratable  part  of  the  money,  he  must  show  a  ratable  performance.   Ih. 
See  Evidence,  9, 10. 
Partnership,  1. 
Pleading,  4,  5,  7,  8. 
Principal  and  Agent,  1-7. 
Sale,  1. 
Surety. 

<:;osTS. 

See  Mortgage,  10. 

COVENANT. 

See  Contract,  1,  2,  4,  5. 
Landlord  and  Tenant. 

DAMAGES. 

See  Judgment,  1. 

DEBTOR  AND  CREDITOR. 

By  the  common  law,  and  apart  from  the  provisions  of  the  insolvent  laws 

of  this  State,  a  debtor  may  secure  one  creditor  to  the  exclusion  of 

others,  either  by  payment,  or  a  bona  fide  transfer  of  his  property. 

Hickley  vs.  Farmers^  cfrc.  Bank,  238. 
See  Bankruptcy  and  Insolvency,  2. 

Equity,  1,  8,  6,  15-19. 

Judgment,  9, 10. 

Mortgage,  7. 

Partnership,  1. 

Surety. 

DOWER. 

See  Equity,  7,  8,  9. 

EQUITY. 

1.  Courts  of  Chancery  in  adjusting  the  conflicting  rights  of  creditors,  fol- 
lowing by  analogy  the  principles  of  the  common  law,  will,  as  far  as 
equity  and  good  conscience  permit,  regard  a  judgment  as  a  lien 
upon  the  equitable  real  estate  of  the  debtor.    Ijee  vs.  Stone^  1. 
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2.  In  Chancerj,  acts  done  bona  fide^  for  the  doing  of  which  an  order 

would  on  application  have  been  passed  as  a  matter  of  course,  shall 
be  regarded  in  the  same  light,  as  if  emanating  from  an  order  pre- 
viously obtained  for  that  purpose.    Ih. 

3.  A  vendor  of  land,  in  equity,  seeking  to  enforce  his  lien  for  a  balance 

of  purchase  money  by  a  re-sale,  cannot  require  the  Court  to  tack  to 
his  lien,  another  debt,  to  the  exclusion  of  a  judgment  creditor  who 
has  a  constructive  lien  upon  the  same  land.    lb. 

4.  A  mortgagor  who  goes  into  Chancery  to  redeem,  will  not  be  permitted 

to  do  so,  but  up6n  payment  not  only  of  the  mortgaged  debt,  but  of 
all  other  debts  due  from  him  to  the  mortgagee.    lb, 

5.  But  if  a  mortgagee  seeks  a  foreclosure  in  Chancery,  the  mortgagor 

will  be  ^rmitted  to  redeem  upon  payment  of  the  mortgage  debt, 
only;  and  if  a  subsequent  mortgage,  or  judgment  creditor,  files  a 
bill  to  redeem,  he  will  be  permitted  to  do  so,  upon  the  payment  of 
the  mortgage  debt,  alone.    /&. 

6.  The  real  estate  of  I. ,  a  deceased  insolvent,  was  sold  under  a  decree 

for  the  payment  of  debts,  to  B.  This  sale  was  regularly  confirmed. 
B.  not  having  paid  the  entire  purchase  money,  the  land  was  re-sold, 
and  certain  judgment  creditors  of  his,  who  alleged  his  death,  and 
that  his  personal  estate  was  insufficient  to  pay  his  debts,  claimed 
the  payment  of  their  demand  out  of  the  balance  in  the  trustee  ^s 
hands  after  satisfaction  of  the  original  purchase  money.  This  appli- 
cation was  opposed  by  the  heirs-at-law  of  I.,  who  were  minors  at 
the  time  of  the  first  sale,  but  whose  guardian,  (for  whom  B.  was 
security,)  had  received  and  wasted  a  large  amount  of  the  first  pur- 
chase money,  and  who  claimed  the  balance  arising  from  the  second 
sale  in  preference  to  the  judgment  creditors  of  B.  The  Chancellor 
confirmed  the  auditor  ^s  accounts,  awarding  a  payment  to  the  judg- 
ment creditors,  and  his  decree  upon  appeal  was  affirmed.    lb. 

7.  A  married  man  was  seized  of  land  in  1789,  which  during  that  year 

was  sold  at  sheriff 's  sale,  to  the  ancestor  of  the  defendant.  The 
first  tenant  in  fee  died  in  1802;  his  widow  died  in  1823.  In  1827, 
the  administrator  of  the  widow  filed  a  bill  to  recover  a  proportion  of 
the  rents  and  profits  of  the  land,  in  lieu  of  dower.  No  demand  or 
suit  for  the  dower  had  been  made  or  commenced  by  the  widow  in 
her  life-time;  no  reason  was  alleged  for  the  omission.  The  purchaser 
and  his  descendants  had  been  in  possession  from  the  time  of  sale. 
Held^  that  the  plaintiff  could  not  recover.    Steiger  vs.  HiUen^  74. 

8.  Lapse  of  time  may  operate  as  a  bar  to  a  decree  to  account.      In 

equity,  laches  and  neglect  are  discountenanced;  this  tribunal  only 
lends  its  power  to  reasonable  diligence.    76. 

9.  At  law,  a  widow  cannot  recover  damages  against  the  alienee  of  her 

husband  from  his  death,  but  only  from  the  time  of  demand  and 
refusal  to  pay  her  for,  or  assign  her  dower.  The  feoffee  was  not 
in  default  until  that  time.  The  same  rule  must  prevail  in  equity 
under  chc  same  circumstances.  Where  she  makes  no  demand  before 
her  death,  her  claim  to  rents  and  profits  is  gone.    lb. 
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10.  Rules  of  pleading  in  equity  are  not  to  be  governed  by  the  same  tech- 

nicality as  to  matters  of  form,  that  controls  proceedings  at  law. 
Courts  of  equity  look  to  substance,  not  form.    Birely  vs.  Staley^  270. 

11.  One  creditor    may  proceed    in  equity  to  vacate  conveyances  void 

under  the  Statute  of  Elizabeth,  and  if  successful,  the  fund  arising 
from  the  sale  of  the  property  covered  by  them  may  be  retained  in 
Court  until  the  other  creditors  are  notified  to  come  in,  and  assert 
their  claims  to  participate.    lb, 

12.  It  is  a  general  principle,  that  where  a  creditor  seeks  the  aid  of  a  Court 

of  equity  to  pursue  property  fraudulently  conveyed  away,  a  judg- 
ment must  be  first  obtained  against  the  debtor,  before  his  lands 
fraudulently  granted  can  be  reached;  in  such  a  pursuit  against  per- 
sonal property,  Skfi.fa.  also  must  first  have  been  issued:  but  where 
theMebtor  died  after  suit  brought  at  law,  and  before  judgment, 
and  the  answer  set  up  no  such  defence,  this  principle  does  not  apply. 
lb. 

13.  Where  creditor's  claims  to  relief  rest  upon  liens  to  be  acquired 

through  judgment  or  execution,  it  follows  as  a  necessary  conse- 
quence, that  out  of  the  fund  pursued,  if  land,  they  must  be  paid 
according  to  the  seniority  of  their  judgments;  if  personal  property, 
according  to  their  respective  priorities  acquired  by  the  delivery  of 
their  several  ft,  fa's  to  the  sheriff.    lb. 

14.  But  a  Court  of  equity  in  Maryland  would  not  give  any  such  priority 

to  a  creditor  who  had  judgment  merely  against  an  administrator 
of  his  debtor.  All  creditors  without  judgment  in  the  life-time  of 
the  fraudulent  grantor  would  come  in  pari  passu.     lb.    , 

15.  Where  a  Court  of  equity  is  satisfied  from  the  facts  in  the  case,  that 

a  deceased  debtor  left  no  personal  estate  to  be  administered,  they 
will  not  require  letters  to  be  taken  out,  or  proceedings  against  an 
administrator  to  be  shown,  though  under  other  circumstances,  such 
measures  might  be  deemed  necessary  to  make  proper  parties  to  the 
suit.    lb. 

16.  To  a  bill  to  vacate  conveyance,  charged  to  be  fraudulent  and  compris- 

ing all  the  grantor's  real  estate,  the  defendant,  his  grantee,  denied 
the  facts,  and  averred,  that  after  the  delivery  of  the  deed  to  him,  the 
grantor  was  seized,  and  possessed  of  real  estate  both  in  F.  and  M. 
counties,  abundantly  sufficient,  as  he  believed,  to  pay  complainants. 
Held,  that  the  fact  of  the  grantor's  owning  other  real  estate  in  F. 
and  M.  counties  was  in  issue  in  the  cause,  and  being  an  affirmative 
allegation  in  the  answer,  the  burthen  of  proof  was  on  the  defendant. 
lb. 

17.  The  mere  production  of  deeds  of  conveyance,  unaccompanied  by  any 

proof  of  the  existence  of  the  property  conveyed ,  and  the  title  of  the 
grantor  thereto,  or  his  possession  thereof,  or  the  possession  thereof 
by  the  grantee,  is  wholly  insufficient  to  prove  that  the  grantee  had 
the  property  described  in  the  conveyance,  or  that  it  was  a  fund  out 
of  which  creditors  might  have  been  satisfied.    lb. 
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18.  To  prevent  a  Court  from  vacatiDg  a  conTeyance  made  to  hinder  and 

delay  creditors,  on  the  ground  that  the  grantee  had  sufficient  prop- 
erty independent  of  that  conveyed  to  pay  his  debts,  it  must  appear, 
not  only  that  it  was  sufficient  to  pay  the  complaining  creditor,  but 
all  the  grantor's  creditors.    lb, 

19.  A  deed  otherwise  void  under  the  Statute  of  Elizabeth,  cannot  be  sus- 

tained on  the  ground  of  a  secret,  or  oral  contract  between  the 
grantor  and  grantee,  that  the  property  conveyed  should  be  held 
in  trust  for  the  benefit  of  all  the  creditors  of  the  grantor.  A  secret 
contract  so  made  could  not  be  enforced  either  at  law  or  in  equity, 
at  the  suit  of  the  grantor  or  his  creditors.    lb, 

20.  The  object  and  design  of  the  writ  of  ue  eaxat  regno^  as  used  by  Courts 

of  Chancery,  is  to  hold  the  party  amenable  to  justice,  and  to  render 
him  personally  responsible  for  the  performance  of  their  orders  and 
decrees.     Johnson  vs.  Clendenin^  289. 

21.  The  obligations  devolved  upon  sureties  entering  into  a  bond  condi- 

tioned to  obey  such  a  writ,  bear  a  close  resemblance  to  the  duties 
and  responsibilities  of  bail  at  common  law;  they  undertake  that 
the  defendant  shall  be  personally  responsible  for  the  performance  of 
the  orders  and  decrees  of  the  Court.    lb, 

22.  Where  the  defendant  ii^  the  writ  of  ne  exeat  has  been  proceeded 

against  and  committed  to  jail  for  not  complying  with  a  final  decree 
of  the  Court  in  the  cause,  and  afterwards  escapes  from  custody,  his 
securities  upon  the  ne  exeat  bond  are  not  responsible,  and  the  Court 
as  respects  them  may  order  the  bond  to  be  cancelled.    Jb, 
See  AQnoN,  1. 
Evidence,  20. 
mobtqage,  2,  5,  9,  10. 
Release. 

ESCAPE. 

See  Sheriff,  1. 

ESTATES   FOR  LIFE. 
See  Wills,  13. 

EVIDENCE. 

1.  In  an  action  founded  upon  the  special  guaranty  of  a  promissory  note, 

brought  by  the  i)ayee  of  the  note  against  the  guarantor,  the  wife  of 
the  maker  of  the  note  is  not  a  competent  witness  to  prove  the  note 
void  for  usury  in  its  origin,  without  a  sufficient  release.  Thomas 
vs.  Catheral,  18. 

2.  Where  a  witness  was  properly  rejected  by  the  County  Court  as  incom- 

petent without  a  release,  and  a  release  executed  and  tendered  at  the 
bar.  objected  to  as  insufficient,  was  held  sufficient,  and  the  witness 
admitted  to  testify,  this  Court  upon  appeal  reversed  the  judgment, 
because  the  release  did  not  appear  in  the  record,  and  therefore,  they 
could  not  hold  that  the  first  objection  had  been  removed.    Jb, 

3.  In  an  action  for  goods  sold  and  delivered,  a  clerk  of  the  plaintiff  may 

give  evidence  of  the  delivery  of  goods,  by  referring  to  entries  in 
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the  plaintiff  ^8  books  made  by  such  clerk,  testifying  to  his  belief  of 
their  truth  at  the  time  of  making  them,  and  proving  generally  the 
dealings  of  the  defendant  with  the  plaintiff  for  such  articles  as  those 
charged  by  the  clerk;  but  he  cannot  establish  such  a  delivery,  by 
reference  to  entries  made  by  the  plaintiff  or  other  clerks,  of  which 
he  has  no  knowledge  other  than  that  arising  fro>m  the  course  of 
business  of  the  plaintiff's  store.     Oicmgs  vs.  Low^  83. 

4.  There  is  no  usage  in  this  State  which  makes  the  books  of  accounts  of 

a  store-keeper,  evidence  per  se,  upon  proof  that  he  is  a  man  of  in- 
tegrity,   lb. 

5.  Pending  an  action  brought  by  O.  and  P.  as  partners,  for  certain  hard- 

ware sold  and  delivered,  the  partnership  was  dissolved,  and  the  inte- 
rest of  P.  in  the  effects  of  the  firm  assigned  to  O.  for  value.  The 
suit  was  then  entere'd  for  his  use.  At  the  trial  the  defendant  proved 
that  during  the  (partnership  one  of  the  plaintiffs  informed  the  wit- 
ness, that  they  had  an  interest  of  three-fourths  in  certain  houses 
building  on  F.  street  by  the  defendant,  and  that  the  defendant  was 
to  take  hardware  for  that  interest.  The  defendant  then  proposed  to 
prove,  that  in  a  conversation  after  the  dissolution,  P.  informed  the 
witness,  that  the  plaintiffs  had  taken  an  interest  of  three-fourths 
of  a  house  in  the  houses  aforesaid,  and  the  plaintiffs  were  to  give 
defendant  the  hardware  for  which  this  suit  was  brought,  for  such 
interest.  The  County  Court  admitted  the  evidence,  but  this  Court 
upon  appeal,  decided  it  to  be  incompetent.    Ih, 

6.  Declarations  of  a  partner,  made  after  dissolution,  cannot  per  se, 

establish  a  contract  against  his  co-partner.    lb. 

7.  The  declarations  of  an  agent,  in  relation  to  his  agency,  made  subse- 

quent to  its  execution,  when  his  authority  was  functus  officio,  are 
not  evidence  against  his  principal.    lb. 

S.  The  plaintiff  upon  the  record  at  common  law,  cannot,  unless  he  vol- 
untarily waive  his  privilege,  be  compelled  to  give  testimony  for 
the  defendant.    lb. 

9.  Held,  that  where  an  appraiser's  certificate  did  not  show  in  what  man- 
ner the  property  valued  was  to  be  paid  for,  parol  evidence  was 
admissible  to  ascertain  that  fact.     McCreat^y  vs.  McCreary,  92. 

10.  Parol  evidence  is  admissible  in  cases  of  written  contracts,  to  prove 

any  collateral,  independent  fact,  about  which  the  written  agreement 
is  silent;  such  proof  is  perfectly  consistent  with,  and  does  not  in  the 
least  tend  to  contradict,  vary  or  explain  the  written  instrument.   lb. 

11.  In  an  action  of  debt  upon  a  single  bill,  where  the  issue  was  joined 

upon  the  defendant's  plea  in  bar  of  a  sale  to,  and  a  claim  for  the 
hire  and  use  of  various  articles  of  personal  property  against  the 
plaintiff,  evidence  which  shows  a  delivery  of  such  personal  property 
by  the  defendant  to  the  plaintiff,  in  consideration  of  the  plaintiff  's 
agreeing  to  pay  all  the  defendant's  debts  is  not  admissible;  such  an 
agreement  is  equivalent  to  accord  and  satisfaction  of  the  debt  sued 
for,  and  ought  to  be  so  pleaded.    lb. 
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12.  The  sentence  of  condemnation  of  a  foreign  prize  Court  is  evidence 
of  the  facts  which  it  purports  to  decide,  in  an  action  on  a  policy  of 
insurance  on  the  thing  condemned,  and  was  conclusive  evidence 
thereof,  until  the  Act  of  1813,  ch.  164,  reduced  it  to  the  character 
of  prima  facie  proof;  but  the  proof  upon  which  such  sentence  may 
have  been  predicated,  is  not,  per  se,  admissible  in  such  collateral 
action.  Insurance  Cos,  vs.  Bathurst,  98. 
18.  The  record  of  the  proceedings  of  a  foreign  Courc  of  Admiralty,  con- 
taining copies  of  various  documents,  and  reciting  the  proofs  of  the 
originals  thereof  being  found  on  board  of  a  vessel,  condemned  by 
such  Court,  at  the  time  of  her  capture,  is  not  evidence  that  such 
documents  were  so  found,  in  an  action  upon  a  policy  of  insurance  to 
recover  the  value  of  the  condemned  vessel.    lb. 

14.  Where  the  sentence  of  a  Court  of  Admiralty  condemning  a  vessel. 

recited  that  at  the  date  of  the  decree,  the  port  which  such  vessel  had 
attempted  to  enter  was  blockaded,  evidence  that  at  the  time  of  her 
capture,  such  port  was  not  in  fact  blockaded  is  immaterial  aiid  irrele- 
vant, in  an  action  upon  a  policy  to  recover  for  a  total  loss  arising 
from  the  condemnation,  and  although  the  County  Court  permitted 
such  evidence  after  objection  to  go  to  the  jury,  yet  it  is  not  error  for 
which  this  Court  would  reverse  the  judgment.    Jb. 

15.  The  party  who  offers  the  decree  of  a  foreign  Court  of  Admiralty  in 

evidence,  as  proof  of  the  loss  of  his  vessel  condemned  thereby,  may, 
since  the  Act  of  1818,  contradict  by  proof,  the  facts  and  circum- 
stances upon  which  such  decree  professes  to  be  founded,  where  such 
facts  are  in  issue  between  the  parties  to  the  cause  in  which  the  con- 
tradictory proof  is  offered.    lb. 

16.  It  is  a  well  settled  rule  of  evidence,  that  remote  and  collateral  facts 

and  circumstances  not  pertinent  or  relevant  to  the  issue  to  be  tried, 
are  inadmissible  in  evidence;  but  it  is  equally  well  settled,  that  facts 
and  circumstances  tending  to  prove  the  issue  are  admissible.  Davis 
vs.  Calvert.  178. 

17.  It  is  sometimes  diflScult  to  ascertain  whether  a  particular  fact  offered 

in  evidence  is  connected  with  the  issue,  and  will  or  will  not  become 
material  in  the  progress  of  the  investigation;  in  such  cases,  the  Court 
not  clearly  seeing  that  it  is  wholly  irrelevant  to  the  is^ue,  it  is  proper 
and  usual  in  practice  to  admit  the  proof,  on  the  assurance  of  the 
counsel  who  tenders  it,  that  it  w^ill  turn  out  to  be  pertinent  and 
material.    lb. 

18.  The  statement  by  counsel  of  what  they  expect  to  prove  in  opposition 

to  the  sAsitement  on  the  other  side,  is  not  sufficient  to  lay  a  founda- 
tion for  letting  in  testimony  otherwise  inadmissible.     lb. 

19.  Evidence  obtained  upon  leading  interrogatories  will  not  be  rejected 

at  the  hearing,  where  the  same  facts  are  obtained  from  the  same 
witness,  upon  other  interrogatories  not  liable  to  that  objection. 
Birely  vs.  Staley,  270. 

20.  Evidence  cannot  be  permitted  to  go  to  a  jury,  the  necessary  effect  of 

which  is  to  reverse  a  decree  of  a  Court  of  equity,  solemnly,  abso- 
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lutely  and  judicially  pronounced,  and  which  can  only  be  re-ex- 
amined upon  appeal,  re-hearing,  or  bill  of  review.    Butler  vs.  State ^ 
812. 
See  Baltimorb  City,  7. 
Equity,  16,  17. 
Fraud,  2,  3. 
Insurance,  6. 
Judgment,  9. 
Libel. 

Partnership,  8. 
Wills,  8,  8,  9, 12. 

EXECUTION. 

See  Judgment,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  It  is  in  general,  the  duty  of  the  Orphans^  Court  to  determine  the  com- 

missions of  an  executor  or  administrator,  by  allowing  a  per  centage 
upon  the  inventory  of  the  deceased ^s  estate;  and  that  includes,  in 
an  enlarged  construction,  all  the  assets  accounted  for.  McPherson 
vs.  Israel y  36. 

2.  One  of  the  limitations  to  the  exercise  of  the  discretionary  power  of 

the  Orphans'  Court,  prescribed  by  the  Act  of  1798,  ch.  101,  sub-ch. 
10,  sec.  2,  is  that  the  Court  shall  not  allow  a  less  rate  of  commission 
than  5  per  cent,  but  this  only  applies  to  those  cases,  where  there 
has  been  a  full  administration  by  the  first  executor  or  administra- 
tor. 76. 
8.  Under  the  Act  of  1820,  ch.  174,  taken  in  connexion  with  the  Act  of 
1798,  in  cases  of  partial  administration,  where  there  is  a  further 
administrator  to  be  paid  for  services,  the  Court  may  allow  such  com- 
pensation to  the  first  administrator,  as  the  services  performed  actu- 
ally merit.  They  may  give  one  pet*  cent,  or  even  less;  whatever  is 
allowed  must  nevertheless  be  a  per  centage  on  the  whole  assets. 
This  is  the  only  standard  under  the  law,  whereby  to  ascertain  his 
commissions.     Ih. 

4.  Wherever  the  money  recovered   would  be  assets  in  the  hands  of  an 

executor,  plaintiff,  he  may  sue  in  his  representative  character, 
though  from  the  form  of  the  contract  he  might  also  sue  in  his  own 
right.    Sasscer  vs.  Walker ^  61.    . 

5.  The  money  recovered  upon  an  appeal  bond  given  to  the  obligees  as 

executors,  on  an  appeal  from  a  judgment  obtained  by  them  in  that 
character,  will  be  assets  in  their  hands.     lb. 

6.  Where  a  testator  in  Ireland  appointed  executors  there,  and  declared 

that  certain  persons  should  be  trustees  of  his  property  in  America, 
with  power  and  direction  to  collect  and  remit  the  same  to  his  exe- 
cutors in  Ireland,  such  persons  are  to  be  considered,  not  as  trustees, 
but  as  limited  executors,  and  bound  to  execute  the  trust  in  the  mode 
prescribed  by  the  will  under  which  the  authority  was  derived.  Htni' 
ter  vs.  Bryson^  294. 
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7.  A  testator  may  appoint  different  executors  in  different  countries  in 

which  his  effects  may  lie,  or  different  executors,  as  to  different  parts 
of  his  estate  in  the  same  country.    lb. 

8.  A  testator  cannot  appoint  a  trustee  of  bis  personal  property  by  his 

last  will,  so  as  to  evade  the  provisions  of  the  testamentary  system. 
Such  a  trustee  cannot  act  in  the  first  instance  without  taking  out 
letters  testamentary  or  of  administration,  and  having  taken  out  let- 
ters of  administration,  if  the  duties  imposed  upon  him  by  the  will, 
as  trustee,  are  the  same  which  as  administrator  he  is  bound  by  law 
to  perform,  he  cannot  discharge  himself  as  administrator  by  a  pay- 
ment to  himself  as  trustee.    lb. 
See  Appeal  and  Error,  3. 
Equity,  15. 
judoment,  9. 
Limitations. 
Mortgage,  5. 
Pleading,  3. 11. 

FRAUD. 

1.  Fraud    vitiates  every  thing  with  which  it  is  connected.      A  will 

obtained  by  fraud  is  void.    Davis  vs.  Calvert^  173. 

2.  Fraud  is  never  to  be  presumed,  yet  it  is  not  necessary  to  prove  it  by 

positive  and  direct  testimony.     lb. 

3.  In  a  question  of  fraud,  any  fact,  no  matter  how  slight,  bearing  at  all 

upon  the  point  at  issue,  and  not  wholly  irrelevant,  may  be  admitted 
as  evidence:  but  the  circumstances  when  combined  and  considered 
by  the  jury,  should  be  so  strong  as  to  satisfy  them  of  the  existence 
of  the  fact  they  are  offered  to  establish.    lb. 
See  Wills,  5,  6, 11,  12. 

GIFT. 

See  Mortgage,  6. 

Promissory  Notes. 

GUARANTY. 

See  Evidence,  1. 

GUARDIAN  AND  WARD. 

S.  died,  leaving  E.  his  widow,  and  an  infant  son,  entitled  to  personal  prop- 
erty. The  widow  refusing  to  act  as  guardian,  the  Orphans'  Court 
appointed  J. ,  who  accepted  the  trust.  During  this  guardianship  £. 
married  again.  J.  then  died,  leaving  the  son  of  S.  still  a  minor.  £., 
the  mother,  as  natural  guardian,  with  the  consent  of  her  second 
husband,  now  undertook  the  guardianship,  and  gave  bond  in  that 
character  for  the  faithful  discharge  of  the  trust,  with  security, 
in  which  her  second  husband  united.  In  an  action  on  this  bond 
brought  in  the  name  of  the  State  (the  obligee,)  for  the  use  of  the 
ward  after  his  arrival  at  full  age,  hdd^  that  the  mother  was  the 
natural  guardian.  That  the  Orphans^  Ck)urt  had  jurisdiction  to 
accept  the  bond.    That  the  action  could  be  maintained  against  a 
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surety  without  suing  the  guardian.  That  an  order  irom  the 
Orphans^  Court  directing  the  guardian  to  pay  the  ward,  was  not 
essential  to  the  right  of  action.    Oarrett  vs.  State ^  16. 

HUSBAND  AND  WIFE. 
See  Promissory  Notes,  2. 

INSURANCE. 

1.  Where  the  insured  is  informed  of  the  loss  of  his  vessel  by  capture, 

he  need  not  abandon  to  the  underwriter;  but  may  wait  to  ascertain 
whether  his  property  is  condemned,  and  then  claim  to  be  paid. 
Insurance  Cos.  vs.  Bathurst^  98. 

2.  If  in  a  reasonable  time  after  notice  of  capture,  the  insured  fails  to 

abandon,  he  loses  the  privilege  of  doing  so.  and  cannot  recover  for 
a  total  loss  on  any  abandonment  for  that  cause  subsequently  made. 
lb. 

3.  In  recovering  for  a  total  loss  founded  upon  an  abandonment,  the 

insured  must  prove  as  the  basis  of  his  action,  the  cause  assigned  in 
the  notice  of  abandonment.    Tb. 

4.  An  order  for  insurance  against  all  risks  for  account  of  whom  it  may 

concern  covers  belligerent  as  well  as  neutral  risks;  and  an  endorse- 
ment upon  such  an  order,  stating,  '^although  our  advices  give  us 
no  reason  to  believe  that  there  will  be  any  articles  contraband  of 
war  on  board,  still  as  we  wish  to  be  covered  against  all  possible  risk, 
we  request  your  re-consideration  of  the  within,  including  articles 
contraband  of  war,'^  does  not  alter  the  character  of  the  original 
application,  nor  constitute  a  warranty  or  representation  of  neutral- 
ity,    lb. 

5.  Facts  of  universal  notoriety  in  the  commercial  world,  at  the  time  of 

effecting  an  insurance  upon  a  particular  voyage,  which  relate  to  the 
course  of  trade  upon  such  voyage,  which  form  a  part  of  the  public 
history  of  that  time,  are  lights  against  which  a  Court  of  justice 
cannot  shut  its  eyes,  and  of  which  the  law  imputes  knowledge  to 
underwriters.     lb. 

6.  Where  an  order  for  insurance  is  against  all  risks,  or  all  possible 

risks  for  account  of  whom  it  may  concern,  upon  a  certain  defined 
voyage,  the  insured  is  not  bound  to  communicate  or  disclose  at  the 
time  of  effecting  such  insurance  without  inquiry  from  the  under- 
writer, the  particular  circumstances  connected  with  the  voyage, 
which  show  that  it  is  in  fact  a  belligerent  risk,  as  the  transportation 
of  hostile  stores,  troops,  &c.    lb.     . 

7.  The  obligation  to  disclose  facts  to  an  underwriter,  is  limited  to  such 

facts  as  would  vary  the  risk  or  nature  of  the  contract;  no  com- 
munication need  be  made  of  what  is  necessarily  implied  by  the  con- 
tract,   lb. 

8.  The  English  rule,  that  the  right  to  recover  for  a  total  loss  is  not  made 

absolute  by  the  state  of  the  facts  on  which  the  abandonment  is 
founded,  continuing  to  exist  at  the  date  of  the  abandonment,  but 
is  dependent  on  subsequent  events,  does  not  prevail  here.    lb. 
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9.  The  right  to  recover  of  the  assurer  for  a  total  loss  i^  complete,  if  the 
loss,  which  is  the  basis  of  an  abandonment,  continues  at  the  time  of 
the  abandonment,  and  of  this  consummate  right  or  privilege,  the 
assured  cannot  without  default  be  deprived,  but  by  his  consent 
expressed  or  implied.    It  may  be  waived  like  other  privileges.    Ih, 

10.  If  after  capture  and  abandonment,  but  before  condemnation,  a  ship 

be  ransomed  by  the  captain,  or  re- taken  by  the  crew,  or  be  re- 
covered and  delivered  to  the  owners  who  claim  and  use  her  as  their 
own,  they  possess  her  under  no  new  title  or  right  of  property;  and 
this  constitutes  a  waiver  or  surrender  of  the  abandonment.    lb. 

11.  But  where  a  condemnation  takes  place,  the  assured,  apart  from  all 

statutory  regulation  on  the  subject,  is  divested  of  all  property  in  the 
ship;  and  in  it,  if  purchased  by  themselves  or  their  agents,  they 
acquire  a  new  and  independent  title,  to  which  their  subsequent 
acts  of  ownership  are  imputable,  and  not  to  their  original  proprie- 
tary rights.  And  this  new  title,  against  all  the  world  save  the 
underwriters,  is  incontrovertible;  and  it  is  conclusive  against  them, 
if  they  consented  to  its  acquisition,  or  have  waived  the  right  to  im- 
peach it.    lb. 

12.  So  where  the  insured  vessel  was  captured  and  condemned,  and  pur- 

chased by  the  master,  who  drew  upon  his  owners  for  the  amount, 
and  information  of  these  facts  was  communicated  to  the  under- 
writers at  the  time  of  making  a  claim  for  a  total  loss,  and  the 
underwriters  did  not  claim  the  purchase,  but  contested  their  liabil- 
ity upon  the  ground  of  not  having  seen  the  protest  of  the  captain; 
it  was  hdd,  that  they  had  waived  their  right  to  consider  the  pur- 
chase as  made  for  their  account,  and  could  not  at  the  trial  insist 
that  the  insured  had  only  suffered  a  partial  loss,  but  were  liable 
for  a  total  loss.  lb. 
18.  Where  notice  was  given  to  underwriters  of  a  claim  for  the  condem- 
nation of  an  insured  vessel,  and  they  at  first  demanded  the  captain ^s 
protest,  and  after  some  correspondence  the  underwriters  notified 
the'  insured  that  ^^they  did  not  consider  themselves  answerable  for 
the  claim, '^  this  was  held,  to  be  a  waiver  of  all  objection  to  the  pre- 
liminary proofs  offered  by  the  assured,  lb. 
See  Evidence,  12, 13,  14. 

JAIL. 

See  Shebiff,  1,  3. 

JUDGMENT. 

1.  When  judgment  is  rendered  upon  a  demurrer  in  favor  of  a  plaintiff, 

an  inquisition  to  assess  the  damages  may  be  waived  by  consent, 
and  final  judgment  will  be  entered  for  the  sum  agreed  on  by  the 
parties.    Jarrett  vs.  State,  16. 

2.  A  judgment  in  the  usual  form  was  confessed,  subject  to  the  following 

terms;  '^Judgment  was  rendered  in  the  cause,  upon,  &c.  for  the 
damage  laid  in  the  declaration  and  costs, — to  be  released  on  pay- 
ment of  such  sum  as  M.  shall  say  is  due  and  costs.    To  bind  a  pro- 
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portion  of  assets  to  be  {iscertained  by  M/'  Held^  that  this  was  a 
final  judgment:  that  to  make  it  absolute,  so  far  as  regarded  the 
amount  due:  no  farther  action  of  the  Court  was  necessary.  The 
filing  of  M's  certificate  thereof,  was  all  that  was  required  for  that 
purpose.     Turner  vs.  Plowden^  30. 

3.  The  claim  upon  which  this  judgment  was  founded,  was  thereby  extin- 

guished, and  could  not  afterwards  be  available,  either  as  a  sub- 
stantive cause  of  action,  or  by  way  of  set-off.    lb. 

4.  The  mere  taking  property  under  a  fieri  facias^  is  not  of  itself  equiva- 

lent to  payment,  and  does  not  amount  to  satisfaction  of  the  judg- 
ment. And  a  plaintiff  may  countermand  a  venditioni  exponas^  and 
at  the  instance  and  for  the  accommodation  of  the  defendant,  re- 
store the  property  levied  upon  under  &  fieri  facias^  without  being  ac- 
tually paid,  and  without  impairing  his  claim.    Sasscer  vs.  Walker^  61. 

5.  The  plaintiff  in  a  judgment  at  law,  may  proceed  at  one  and  the  same 

time,  with  a  fi.  fa.  upon  his  judgment,  and  by  suit  upon  an  appeal 
bond,  to  enforce  payment  of  the  same  claim.    76. 

6.  In  an  action '  upon  a  bond  with  a  collateral  condition,  where  judg- 

ment is  rendered  upon  demurrer,  after  assignment  of  breaches,  for 
the  plaintiff,  a  jury  of  inquiry  ought  to  be  sworn  to  assess  the 
damages,  and  it  is  error  in  the  County  Court  to  enter  a  final  judg- 
ment without  such  assessment.    lb. 

7.  But  since  the  Act  of  1825,  ch.  117,  sec.  1,  it  not  appearing  by  the 

record,  that  any  point  or  question  relating  to,  or  involved  in  the 
final  judgment,  was  presented  to,  and  decided  by  the  County 
Court,  that  error  cannot  be  noticed  by  this  Court.    lb. 

8.  A  motion  in  arrest  of  judgment  presents  the  question  whether  any 

judgment  should  be  rendered.    1 6. 

9.  A  judgment  against  an  executor  or  administrator,  not  only  does 

not  bind  real  assets,  but  is  not  even  prima  facie  evidence  of.  a 
debt,  where  the  real  estate  of  a  deceased  debtor  is  to  be  sold  for 
the  payment  of  debts  due  by  him.    Birdy  vs.  Staley^  270. 

10.  A  creditor  of  a  deceased  party  cannot  obtain  judgment  against  his 

heirs  where  they  have  no  assets  by  descent.    lb. 

11.  If  a  judgment  is  conclusive  in  the  State  where  rendered,  it  is  equally 

conclusive  everywhere  els^.    If  re-examinable  there,  it  is  likewise 
re-examinable  here.    It  is,  therefore,  put  upon  the  same  footing 
as  a  domestic  judgment,  and  the  jurisdiction  of  the  Court  pronounc- 
ing the  judgment,  is  open,  upon  a  proper  state  of  the  pleadings. 
Wernwag  vs.  Pawling,  305. 
See  Bankruptcy  and  Insolvency,  2,  3. 
Equity,  1,8. 
Pleading,  12. 

JURISDICTION. 

See  Judgment,  11. 

LACHES. 

See  Equity,  8. 

22  5  G.  Ss  J. 
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LANDLORD  AND  TENANT.  * 

In  1780,  R.  demised  to  L.  a  tract  of  land  for  ninety -nine  years,  at  a  cer- 
tain annual  rent,  and  covenanted  to  renew  the  lease,  upon  the  pay- 
ment of  a  yearns  rent  as  a  fine,  for  other  ninety-nine  years,  to  com- 
mence from  the  expiration  of  the  first  term,  and  also  that  L. 
should  quietly  enjoy  the  premises  upon  payment  of  the  rent.  The 
lease  reserved  the  usual  right  to  re-enter  for  non-payment  of  rent, 
but  contained  no  agreement  in  relation  to  the  payment  of  taxes. 
In  an  action  of  covenant  brought  upon  this  lease  in  1828,  it  was 
held,  that  the  taxes  assessed  upon,  and  chargeable  against  the  de- 
mised t)remises,  were  due  from,  and  payable  by  the  lessee  or  his 
assigns,  and  that  he  could  not  set-off  a  payment  of  taxes  against  a 
claim  for  rent.    Hughes  vs.  Young,  41. 

LAW  AND  FACT. 

A  Court  of  justice  may,  in  its  discretion,  content  itself  with  a  simple 

refusal  of  any  prayer  not  sanctioned  by  the  rules  of  law.    hisurance 

Cos,  vs.  Bathurst,  98. 
See  Baltimore  City,  7,  8,  9. 

Bond,  4. 

Principal  and  Agent,  i. 

Usury. 

Wills,  10, 11. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL. 

Where  the  defendant  in  his  plea  of  justification,  to  a  declaration  charg- 
ing him  with  a  libel,  introduced  certain  .passages  from  a  pamphlet 
written  by  the  plaintiff,  upon  which  plea  issue  was  joined;  this  is 
not  so  far  an  adoption  of  the  whole  pamphlet  as  true,  as  to  enable 
the  plaintiff  to  read  other  passages  in  it,  for  the  purpose  of  showing 
that  the  defendant  was  the  aggressor  in  the  controversy,  which  led 
to  its  publication.    Kearney  vs.  Gough,  285. 

LIEN. 

See  Equity,  1. 

LIMITATIONS. 

In  an  action  of  assumpsit,  under  the  plea  of  limitations,  the  plaintiff 
proved,  that  the  defendant,  an  administrator,  in  answer  to  a  de- 
mand for  payment,  said,  ^'he  thought  the  debt  had  been  paid, 
and  he  thought  he  could  produce  the  receipts;  if  he  could  not  pro- 
duce the  receipts,  and  it  was  correct,  it  should  be  paid.''  Held^ 
that  it  ^as  incumbent  on  the  plaintiff  to  prove  the  debt  before  be 
could  avail  himself  of  the  promise.    Kent  vs.  Wilkinson^  304. 

MORTGAGE. 

1.  A  mortgagee  may  become  the  purchaser  of  the  equity  redemption;  if 
he  does  not  make  use  of  his  incumbrance  to  influence  the  mortgagor 
to  part  with  the  estate  for  less  than  its  real  value.    Hicks  vs.  Hicks j 

47. 
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3.  Where  the  relation  of  mortgagor  and  mortgagee  exists,  and  the  latter 

purchases  from  the  former  his  equity  of  redemption,  worth  from 
82,000  to  $2,500  for  Si  ,600,  this  is  not  such  an  inadequacy  of  price, 
as  to  induce  a  Court  of  equity,  in  the  absence  of  corroborative 
proof,  to  impeach  the  sale  as  unfair.  It  is  a  circumstance  to  be 
weighed  in  the  consideration  of  the  subject,  but  it  is  not,  unsup- 
ported, to  overbalance  other  facts  indicating  an  honest  negotiation 
between  the  parties.  lb. 
8.  An  instrument  of  defeasance  executed  by  the  grantee,  at  the  time  of 
the  execution  of  an  absolute  conveyance  to  him,  for  reconveyance 
to  the  grantor  on  his  paying  a  sum  of  money,  may  constitute  the 
transaction  a  mortgage;  but  such  an  instrument  does  not  always 
operate  that  effect.     lb. 

4.  The  character  of  the  transaction  must  in  every  case  depend  on  the 

inquiry,  whether  the  contract  is  a  security  for  the  re-payment  of 
money.  If  it  is,  the  parties  are  in^  the  relation  of  mortgagor  and 
mortgagee.  If  it  is  not,  the  transaction  must  talte  the  stamp  of  a 
conditional  sale,  as  here.    lb. 

5.  0.  died,  and  an  inventory  of  his  estate  was  returned  by  his  adminis- 

tratrix to  the  Orphans^  Court,  in  1816,  who  passed  an  account 
termed  a  final  account  in  1823.  In  1827,  the  administratrix  and 
several  of  the  children  of  the  intestate  united  in  a  mortgage  of 
property  mentioned  in  the  inventory — Hdd^  that  the  rights  of  credi- 
tors of  the  deceased  not  being  in  controversy,  the  mortgagors  could 
not  contend  that  this  property  was  in  the  hands  of  the  administra- 
trix for  distribution,  and  from  the  lapse  of  time,  a  Court  of  equity 
would  presume,  in  support  of  the  mortgage,  that  the  intestate ^s 
debts  had  been  paid,  and  distribution  made.    Clagett  vs.  8almo7i,  197. 

6.  The  Act  of  1768,  ch.  18,  relates  wholly  to  gifts  of  negroes  and  slaves, 

and  has  nothing  to  do  with  mortgages,  or  other  assurances  for  valu- 
able consideration.    lb, 

7.  By  the  Act  of  1729,  ch.   8,  a  mortgage  of  personal  property,  of 

which  the  mortgagor  retains  possession,  is  void,  so  far  as  the  rights 
of  creditors  are  concerned;  unless  acknowledged  and  recorded  as 
therein  prescribed,  but  although  not  recorded  at  all,  or  not  recorded 
in  time,  it  is  still  legally  effectual  againsb  the  mortgagor  and  all 
claiming  under  him.     lb. 

8.  Several  parsons  united  in  a  mortgage  of  the  property,  reciting  that  C, 

one  of  the  parties,  had  lately  commenced,  and  intended  pursuing 
the  business  of  a  merchant,  and  that  the  mortgagee  had  agreed  to 
give  him  credit  and  become  his  surety  and  endorseV  to  the  amount 
of  SlO,000  in  the  prosecution  of  his  business,  and  the  mortgage  also 
contained  a  proviso  to  indemnify  the  mortgagee  from  all  advances, 
&c.  which  he  shall  '^incuf  or  make  on  account  of  the  said  C,  not 
to  exceed  at  any  one  time  the  sum  of  $10,000.'^  Hdd^  that  the 
sureties  of  C.  were  not  discharged  because  the  mortgagee  did  not 
limit  his  advances  to  the  sum  of  $10,000,  and  that  the  object  of  that 
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stipulation  was  merely  to  confine  their  responsibility  within  that 
sum,  and  not  to  prevent  the  mortgagee  giving  C.  further  credit.    76. 

9.  A  mortgagee,  before  the  period  at  which  he  has  a  right  to  foreclose 
or  sell  the  subject  mortgaged,  upon  a  bill  charging  that  the  mortga- 
gors contemplate  and  design  to  sell  and  dispose  of  the  mortgaged 
property,  with  a  view  of  defeating  his  lien,  or  that  he  is  apprehen- 
sive the  defendants  will  selK  dispose  of,  conceal,  or  remove  the 
whole  of  the  personal  property  before  the  same  could  be  made  re- 
sponsible to  him  for  the  satisfaction  of  his  claim,  may  obtain  an 
injunction  to  preserve  the  property,  and  prevent  it  from  being 
removed  before  it  could  be  made  responsible  for  his  claim  according 
to  the  terms  of  the  mortgage,  and  the  Chancellor  may  pass  a  final 
decree  upon  such  a  bill  in  conformity  with  the  principles,  and  for 
the  objects,  above  mentioned.  lb, 
10.  Where  a  complainant  applies  to  a  Court  of  Chancery  for  an  injunc- 
tion to  preserve  property  mortgaged  to  him,  from  waste,  destruction 
or  removal,  which  he  has  sufficient  reason  to  apprehend  will  occur 
before  he  has  a  right  to  proceed  upon  his  mortgage  for  a  sale  or 
foreclosure,  he  is  entitled  to  costs,  upon  the  final  decision  of  his 
cause.    lb. 

See  Equity,  4,  5. 

NE  EXEAT  REGNO. 
See  Equity,  20,  21,  22. 

NEGROES  AND  SLAVES. 
See  MoBTQAGE,  6. 
Sheriff,  2. 

NOTICE. 

See  Insurance,  13. 
Partnership,  2. 

ORPHANS'  COURT. 

See  Guardian  and  Ward. 

Executors  and  Administrators,  1,  2,  3. 

PARTNERSHIP. 

1.  A  retiring  partner  may  be  discharged  from  the  debts  of  the  partner- 

ship, by  the  acceptance  by  the  creditor  of  new  notes  of  the  other 
partners,  as  renewals  of  the  notes  first  given,  provided  the  vendor 
agreed  to  discharge -him  by  the  acceptance  of  such  new  notes; 
which  is  a  question  for  the  jury — ^but  where  the  new  notes  corre- 
spond entirely  with  those  first  given,  as  where  they  were  all  signed 
by  I.  as  agent,  and  the  creditor  was  ignorant  of  any  change  in  the 
partnership,  no  agreement  to  discharge  can  be  inferred.  Bernard 
vs.  Torrance,  242. 

2.  Where  a  retiring  partner  does  not  give  notice  of  his  withdrawal,  he 

remains  responsible  to  those  who  knew  he  had  been  a  partner,  who 
are  ignorant  of  his  withdrawal,  and  give  credit  to  those  who  after- 
wards carry  on  business  in  the  partnership  name.    lb. 
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3.  Evidence  that  it  was  not  generally  known  in  the  place  where  a  cer- 

tain partnership  was  carried  on,  that  T.  was  a  partner,  is  admissible 
to  the  jury,  where  the  inquiry  is,  whether  the  plaintiff  knew  that  the 
defendant  was  a  partner  in  order  to  make  him  liable.  General  evi- 
dence that  he  was  known  as  a  partner,  is  also  admissible  under  such 
circumstances.     lb. 

4.  One  partner  cannot  bind  another  by  his  bond  sealed  in  the  name  of  the 

firm,  to  perform  an  award,  though  the  bond  is  binding  on  the 
party  who  seals  it,  and  may  be  declared  upon  accordingly.    Arm- 
strong vs.  Robinson^  257. 
See  Action,  3. 
Assignment,  2. 
Evidence,  5,  6. 

PLEADING. 

1.  It  is  only  upon  the  case  made  in  the  pleadings  that  a  plaintiff  can 

ever  recover;  it  is  always  necessary  therefore,  that  the  declaration 
should  set  out  a  good  and  sufficient  cause  of  action,  to  be  judged  of 
by  the  Court.     Cox  vs.  Jones ^  39. 

2.  Where  a  declaration  professed  to  be  founded  on  a  decree  in  Chancery 

for  the  payment  of  money,  and  sets  out  certain  mutilated  proceed- 
ings in  Chancery,  which  show  no  such  decree,  nor  whether  there 
ever  was  a  final  decree  in  the  cause,  it  cannot  be  the  foundation  of 
a  judgment  for  the  plaintiff.     lb. 

3.  The  executors  of  W.  obtained  a  judgment  against  K.  from  which  he 

appealed,  and  gave  a  bond  with  S.  as  his  surety.  This  judgment 
being  affirmed,  a  suit  was  afterwards  brought  upon  the  appeal  bond, 
against  K.  and  S.  The  writ  in  the  latter  case  was  in  the  detinet 
only,  and  the  plaintiffs  therein  were  styled  /'executors  of  the  testa- 
ment dnd  last  will  of  W.  deceased.''  In  the  declaration  which 
recited  the  writ,  the  plaintiffs  without  being  named,  were  styled 
throughout,  ''the  said  plaintiffs. ^^  In.  the  replication  assigning 
breaches,  the  plaintiffs  styled  themselves  executors,  &c.  To  the 
replication  there  was  a  rejoinder,  and  to  that,  a  general  demurrer 
by  the  plaintiffs.  Held,  that  the  words,  ''the  said  plaintiffs,'^  in  the 
declaration  must  be  understood,  as  having  reference  to  the  plaintiffs 
as  described  in  the  writ,  and  that  the  contract  sued  on,  being  one 
on  which  the  plaintiffs  could  maintain  an  action  in  their  repre- 
sentative characters,  there  was  no  error  in  the  pleadings.  Sasscer 
vs.  Walker,  63. 

4.  Where  a  plaintiff  sues  upon  a  contract  on  which  he  can  only  main- 

tain an  action  in  his  individual  right,  if  he  is  described  with  the 
addition  of  .executor  in  the  writ.  &c.  this  may  be  treated  as  a  super- 
fluous description,  and  not  irregular,  the  demand  being  the  same. 
lb, 

5.  Where  the  writ  is  in  the  detinet  only,  the  plaintiff  skiing  on  a  contract 

in  his  own  right,  this,  since  the  Stat,  of  4  and  5  Ann,  ch.  16,  cannot 
be  taken  advantage  of  upon  general  demurrer.    lb. 
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6.  Where  a  bond  was  payable  to  R.  &  Co.  a  declaration  stating,  that  A. 

acknowledged  himself  to  be  held  and  firmly  bound  unto  T.  R.  &  R. 
R.,  by  the  name  and  style  of  R.  &  Co.  is  sufficient,  and  this  is  no 
variance.    Armstrong  vs.  Robinsoyi,  257. 

7.  In  actions  founded  upon  contract,  whether  by  parol  or  deed,  if  the 

demand  or  cause  of  action  be  joint,  all  the  parties,  if  alive,  must 
join  in  bringing  the  action,  which  should  properly  be  in  their  names, 
and  not  in  the  name  of  the  company  or  firm,  where  it  is  a  company 
or  firm  that  has -the  cause  of  action.    Ih. 

8.  In  actions  upon  the  contract,  where  all  the  parties  do  not  join  as  plain- 

tiffs, the  defendant  m&j  avail  himself  of  the  non- joinder  upon  proof 
at  the  trial,  or  he  may  plead  such  matter  in  abatement,  or  if  it  ap- 
pears on  the  record  by  the  pleadings,  he  may  take  advantage  of  it  by 
demurrer.    lb. 

9.  In  a  suit  on  a  bond  signed  A.  &  Co.  the  writ  and  declaration  were 

against  A.  only;  the  Court  will  not  upon  general  demurrer  assume, 
that  there  was  any  other  living  person  jointly  bound  with  A.  at  the 
time  the  suit  was  brought,  nor  that  A.  was  not  A.  &  Co.     lb. 

10.  In  declaring  on  a  bond  it  is  not  necessary  to  set  it  out  in  hcec  verba^  but 

it  is  sufficient  if  it  is  stated  according  to  its  true  legal  effect  and 
operation.     lb. 

11.  A  plaintiff  at  law  cannot  unite  in  his  declaration,  counts  against  the 

defendant,  in  the  character  of  executor,  with  counts  against  him 
individually;  and  if  this  is  done,  under  our  practice,  the  defendant 
may  move  the  Court  at  the  trial,  to  instruct  the  jury  that  the  plain- 
tiff cannot  recover  in  that  state  of  the  pleadings,  because  of  the 
misjoinder  of  actions.     Grdfiame  vs.  Harris,  298. 

12.  Where  a  jury  has  been  sworn,  the  defendant  cannot  call  upon  the 

Court  to  non  pros,  the  plaintiff's  suit  without  the  plaintiff's  con- 
sent,    lb. 
See  Action,  2. 

Appeal  and  Error;  3. 
Bond,  1,  2,  3,  6. 
Contract,  6. 
Evidence,  8,  11. 
Practice. 

PRACTICE. 

It  is  our  settled  practice,  to  give  the  plaintiff  on  the  record  the  opening 
and  conclusion  of  the  argument  to  the  jury,  except  in  cases  of 
avowry  for  rent  in  arrear,  in  relation  to  which  the  practice  is  not 
uniform.     Keamej/  vs.  Gough^  3^5. 

See  Pleading,  11. 

PRINCIPAL  AND  AGENT. 

1.  T.  and  B.  were  partners  carrying  on  business  in  Baltimore,  under  the 
name  of  the  Warren  Factory.  The  business  was  conducted  exclu- 
sively by  a  general  agent  for  the  partnership,  who  on  the  15th  April, 
wrote  to  O.  in  New  York',  as  follows:  ''at  18  cts.  four  months,  you 
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may  forward  10,000  lbs.  of  gum,  and  if  you  accept  this  ofiFer,  let  me 
know  by  return  mail  that  I  may  regulate  my  foreign  orders/^  On 
the  16th,  T.  retired  from  this  partnership.  Held,  That  the  true  con- 
struction of  this  offer  is,  that  unless  the  agent  received  the  notifica- 
tion of  its  acceptance  by  return  mail,  or  by  some  other  mode  of 
conveyance  equally  as  speedy,  it  was  not  to  be  considered  as  a  bind- 
ing offer;  that  if  the  offer  in  this  respect  was  not  complied  with,  T. 
the  retiring  partner,  was  not  bound  by  it,  and  that  this  was  a  fact 
exclusively  for  the  consideration  of  the  jury.  Bernard  vs.  Tor- 
rance, 242. 
2.  To  constitute  the  offer  of  an  agent,  the  contract  of  his  principal,  it 
must  have  been  accepted  according  to  its  terms,  and  whether  it  was 
so  accepted,  is  a  question  of  fact  for  the  jury.  lb, 
8.  Where  the  proposal  of  an  authorized  agent  to  purchase  merchandise 
is  accepted,  and  substantially  complied  with,  by  the  vendor,  his 
principal  is  bound,  though  between  the  offer  and  the  acceptance,  the 
princip^al  revokes  his  authority;  and  this  is  so,  whether  the  principal 
is  known  to  the  other  p^arty  gr  not.     lb, 

4.  Principals  when  discovered  are  ordinarily  liable  for  the  contracts  of 

their  agents.    lb, 

5.  A  principal  authorizing  an  agent  to  make  an  offer  cannot  withdraw  to 

the  prejudice  of  him  to  whom  the  offer  is  made;  the  liability  after 
the  offer  is  made  must  continue,  if  it  be  accepted;  for  it  is  the  priD- 
cipaPs  own  offer,  though  made  through  an  agent.  The  acceptance 
must  be  according  to  the  terms  of  the  offer.    lb. 

6.  After  an  agent's  power  has  been  revoked,  he  has  no  authority  to  enter 

into  new  negotiations,  and  of  course  cannot  then  dispense  with  con- 
ditions attached  to  proposals  previously  made  by  him,  so  as  to  bind 
his  principal.  Any  new  stipulation  or  dispensation  with  previously 
offered  stipulations,  would  make  the  agreement,  not  the  acceptance 
of  the  one  offered,  but  a  new  agreement.    lb, 

7.  Where  an  agent  proposed  to  purchase  10,000  lbs.  of  gum,  and  directed 

the  vendor  to  forward  it  to  him,  the  fact  that  the  vendor  consigned 
the  gum  to  his  own  correspondent,  with  directions  to  deliver  it  upon 
arrival^  or  that  he  shipped  more  gum  than  was  ordered,  which  larger 
quantity  was  accepted  on  its  arrival  by  the  agent,  who  gave  his  note 
therefor,  cannot  be  considered  as  making  a  new  contract,  as  to  the 
10,000  lbs.  between  the  agent  and  vendor  at  the  time  of  its  actual 
delivery,  nor  as  a  variation  from  the  design  of  the  original  agree- 
ment, lb. 
See  Evidence,  7. 

PRIZE  AND  CAPTURE. 

See  Evidence,  12,  15. 
Insurance,  1,  2. 

PROMISSORY  NOTES. 

1.  A  promissory  note,  payable  to  a  payee  or  order,  and  not  endorsed,  is 
not  the  subject  of  a  donation  mortis  causa,  by  mere  parol.  Bradley 
vs.  Hunt,  32. 
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2.  The  mere  delivery  by  a  huBbaud,  in  his  last  sickness,  to  his  wife,  of  a 

promissory  note,  payable  to  him  or  order,  is  not  valid,  as  a  donatio 
viortiji  causa.  No  property  in  such  a  note  passes  by  delivery;  being 
a  chose  in  action,  it  must  notwithstanding  the  delivery,  be  sued  in 
the  name  of  the  executor  of  the  husband.     /&. 

3.  Bank  notes,  and  promissory  notes,  payable  to  bearer,  pass  by  delivery 

as  money,  and  constitute  valid  donations  when  delivered;  for  in 
such  cases  the  property  in,  and  legal  dominion  over  the  thing  in- 
tended to  be  given,  pass  w^ith  the  possession.     76. 
See  Evidence,  1. 
Partnership,  l. 
Usury. 

RELEASE. 

At  law,  if  two  persons  be  bound  jointly  and  severally,  and  the  obligee 
releases  one  of  them,  both  are  discharged,  yet  equity  will  not  give  a 
release  an  operation  beyond  the  intention  of  the  parties,  and  the 
justice  of  the  case.     Clagett  vs.  Salmon^  197. 

.See  Evidence,  2. 

SALE. 

1.  B.  sold  H.  a  quantity  of  tobacco,  and  delivered  a  bill  of  parcels, 

which  described  it  as  follows: — ''24  kegs  of  tobacco,  branded  (Par- 
kin) at  four  months,  weighing,  &c.  at  13^  cents.  ^'  The  tobacco  in 
part  proved  unsound,  and  none  of  it  had  been  re-sold:  the  purchaser 
proposed  to  return  that  which  was  unmerchantable,  and  pay  for  the 
residue.  In  an  action  for  the  price,  held,  that  there  was  no  implied 
warranty  of  quality  in  this  contract:  that  in  relation  to  the  quality  of 
the  tobacco,  nothing  was  stipulated;  and  that  the  terms  on  the  part 
of  the  vendor  were  complied  with  by  delivery  of  the  tobacco,  branded 
in  conformity  with  the  bill  of  parcels.    Hyatt  vs.  Boyle,  66. 

2.  It  is  a  general  principle  of  the  common  law,  that  in  sales  of  personal 

property,  the  seller  is  not  answerable  for  any  defects  in  the  quality 
or  condition  of  the  article  sold,  unless  there  is  an  express  warranty 
or  fraud.     lb. 

3.  The  exception  to  this  rule,  that  where  there  is  no  opportunity  of 

inspection,  the  seller  impliedly  warrants  the  quality  of  the  com- 
modity sold,  only  applies  to  those  cases,  where  the  examination  at 
the  time  of  the  sale  is,  morally  speaking,  impracticable;  as  where 
goods  are  sold  before  their  arrival  or  landing.  The  mere  fact  of 
the  inspection  being  attended  with  inconvenience  or  labor,  is  not 
equivalent  to  its  impracticability.    lb. 

4.  Where  there  is  a  warranty  of  quality  in  the  sale  of  a  chattel,  and  an 

offer  to  return  the  goods  purchased  in  duo  time,  if  the  warranty  is 
violated,  the  purchaser,  in  an  action  against  him  for  the  price,  may 
defeat  the  action,  whether  the  vendor  knew  of  the  defect  of  quality 
or  not;  for  the  scienter  in  such  case  is  immaterial.     lb. 
See  Equity,  6. 

MORTOAQE,  4. 
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SET-OFF. 

See  Judgment,  2. 

Landlord  and  Tenant. 

SHERIFF. 

1.  The  sherifif  is  responsible  for  the  escape  of  a  party  arrested  in  a  civil 

action,  or  committed  for  want  of  bail,  though  the  public  jail  in 
which  such  party  is  confined  is  out  of  repair; — he  is  bound  by 
public  policy  for  the  safe-keeping  of  those  whom  the  law  entrusts 
to  his  care.    Slemaker  vs.  Marriotts  253. 

2.  The  Act  of  1818,  ch.  208,  has  so  far  recognized  the  practice  of  com- 

mitting slaves  to  jail,  by  justices  of  the  peace,  at  the  request  of 
their  owners,  for  real  or  supposed  offences  against  them,  to  be  there 
supported  at  the  expense  of  such  owners,  that  such  a  commit- 
ment, not  made  at  the  instance  of  a  party  engaged  in  the  traffic  of 
buying  and  selling  slaves,  is  to  be  regarded  as  made  in  due  course 
of  law,  for  which  the  sheriff  is  responsible  accordingly.     lb. 

3.  The  sheriff  who  receives  the  public  jail  from  his  predecessor  without 

a  deed  of  assignment,  is  responsible  from  that  period,  for  the  safe- 
keeping of  the  prisoners  there,  as  if  they  had  been  originally 
comipitted  to  his  custody.    lb, 

STATUTES. 

I.  British  Statutes. 

4  and  5  Anne,  c.  16.    Sasscer  vs.  WcUker,  63. 
13  Eliz.,  c.  5.     Birely  vs.  Staley,  270. 

II.  Acts  of  Assembly. 

1729,  c.      8.  Clagett  vs.  Salmon,  197. 

1745,  c.      9.  Dugoii  vs.  Mayor,  <Sbc,  of  Baltimore,  225. 

1763,  c.    13.  Clagett  vs.  Salmon,  197. 

1784,  c.    62.  Dugan  vs.  Mayor,  dtc,  of  Baltimore,  225. 

1798,  c.  101.  Mcpherson  vs.  Israel,  86;  Davis  vs.  Calvert,  173. 

1812,  c.    77.  Hickley  vs.  Farmers^  dbc.  Bank,  238. 

1813,  c.  164.  Insurance  Cos,  vs.  Bathurst,  98. 

1816,  c.  221.  Hickley  vs.  Farmers,  dtc.  Bank,  238. 

1817,  c.  148.  Glenn  vs.  Mayor,  <fcc.  of  Baltimore,  264. 

1818,  c.  208.  Slemaker  vs.  Marriott,  253. 
1820,  c.  174.  McPherson  vs.  Israel,  36. 

1825,  c.  117.  Sasscer  vs.  Walker^  61;  Grahame  vs.  Harris,  298. 

1827,  c.    70.  Hickley  vs.  Farmers,  drc.  Bank,  238. 

1830,  c.    65.  Hickley  vs.  Farmers,  dhc.  Bank,  238. 

1831,  c.  316.  Hickley  vs.  Farmers,  drc.  Bank,  238. 

SURETY. 

1 .  Where  time  is  given  by  contract  to  a  principal  for  the  payment  of 

a  debt,  without  the  consent  of  a  surety,  he  will  be  discharged  because 
he  is  only  bound  by  the  terms  of  his  contract,  and  any  variation  of 
those  terms,  without  his  consent,  will  operate  to  discharge  him. 
Clagett  vs.  Salmon,  197. 

2.  A  creditor  may  stipulate  with  his  debtor,  giving  him  time  for  the 

payment  of  his  debts,  and  in  the  same  contract  declare,  that  such 
forbearance  shall  not  affect  the  creditor's  rights  against  the  debtor's 
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sureties.  By  the  reservation  of  the  remedy  against  the  sureties  in 
the  contract  for  time,  the  debtor  tacitly  consents  to  forego  and  waive 
the  benefit  of  such  contract,  in  case  the  creditor  should  afterwards 
find  it  necessary  to  resort  to  the  sureties  for  the  full  and  complete 
extinguishment  of  his  debt.  Ih, 
3.  Such  a  contract  between  the  creditor  and  principal  debtor  is  not 
absolute,  but  conditional  and  contingent;  and  in  efifect,  the  debtor 
being  at  all  times  responsible  to  his  sureties  in  case  they  are  pro- 
ceeded against  by  the  creditor,  they  cannot  claim  to  be  discharged 
from  liability  to  such  creditor.  Ih. 
See  Equity,  21,  22. 

Guardian  and  Ward. 
Mortgage,  8. 

TAXES. 

See  LANDiiORD  and  Tenant. 

TRUSTS  AND  TRUSTEES. 
See  Bond,  6. 

Executors  and  Administrators,  6,  8. 

USAGE  AND  CUSTOM. 
See  Evidence,  4. 

USURY. 

Usury  is  a  question  of  fact  for  the  determination  of  a  jury.     A  note 
made  and  endorsed  in  execution  of  a  previous  usurious  agreement 
is  tainted  with  usury.     Thonias  vs.  CatheraU  13. 
See  Evidence.  1. 

WAIVER. 

See  Evidence,  8. 
Insurance,  9-12. 
Judgment,  1. 
WARRANTY. 

See  Insurance,  4. 
Sale,  1-4. 

WHARFAGE. 

See  Baltimore  City,  3,  4,  5. 

WILLS. 

1.  H.  by  his  will  made  in  1794,  devised  to  his  **two  daughters,  E.  and  T, 
during  their  single  lives,  all  the  remainder  of  his  land;  and  after 
their  death  or  marriage,  all  the  land  this  side  of  the  branch,  where 
I  now  live,  I  give  to  my  grandson  O.  to  him.  his  heirs  and  assigns 
forever — And  one  negro  boy  Ralph,  and  in  case  of  his  death,  to  my 
grandson  V. , ' '  etc.  Upon  the  death  of  the  testator,  E.  and  T.  entered. 
T.  married,  and  E.  died,  when  O.  entered,  and  continued  in  posses- 
sion until  his  death — Held^  that  the  true  construction  of  this  will 
was,  that  as  O.  was  living  at  the  time  of  the  termination  of  the  estate 
devised  to  E.  and  T.  he  took  an  absolute  estate  in  fee,  and  that  the 
limitation  over  to  V.  failed  to  take  effect.     Hill  vs.  Hill,  55. 
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2.  The  third  section  of  the  first  sub-ch.  of  the  Act  of  1798,  ch.  101,  pro- 

vides, *^that  no  will,  test&ment  or  codicil,  shall  be  good  and  effectual 
for  any  purpose  whatsoever,  unless  the  person  making  the  same,  be 
at  the  time  of  executing  or  acknowledging  ft,  of  sound  disposing 
mind,  and  capable  of  executing  a  valid  deed  or  contract.  ^^  These 
latter  words  are  of  importance  in  the  investigation  touching  the 
mental  capacity  of  a  testator.  He  who  is  not  competent  to  execute 
a  valid  deed  or  contract,  is  under  the  testamentary  system  of  the 
State,  incompetent  to  make  a  valid  will  or  testament.  Davis  vs. 
Calvert,  178. 

3.  The  testator's  capacity  is  to  be  determined  by  the  condition  of  his  mind, 

at  the  time  of  his  executing  the  will  or  testament;  and  for  the  pur- 
pose of  shedding  light  upon  that,  evidence  of  its  condition,  and  of 
his  bodily  imbecility,  both  before  and  after  the  period  of  his  execut- 
ing or  acknowledging  his  will,  may  be  produced.  It  is  not  of  itself 
sufficient  to  avoid  a  will  or  testament  that  its  dispositions  are  impru- 
dent, and  not  to  be  accounted  for.  But  a  will  or  testament  may  by 
its  provisions  furnish  intrinsic  evidence  involving  it  in  suspicion, 
and  tending  to  show  the  incapacity  of  the  testator  to  make  a  disposi- 
tion of  his  estate  with  judgment  and  understanding,  in  reference  to 
the  amount  and  situation  of  his  property,  and  the  relative  claims 
of  the  different  persons  who  should  have  been  the  objects  of  his 
bounty.     76. 

4.  The  contents  of  a  will  or  testament,  the  manner  in  which  it  was 

written  and  and  executed;  the  nature  and  extent  of  the  estate  of 
the  testator;  his  family  and  connexions;  their  condition  and  relative 
situation  to  him;  the  terms  upon  which  he  stood  with  them;  the 
claims  of  particular  individuals;  the  condition  and  relative  situation 
of  the  legatees  or  devisees  named:  the  situation  of  the  testator  him- 
self; the  circumstances  under  which  the  will  was  made;  are  all 
proper  to  be  shown  to  the  jury,  and  often  afford  important  evidence 
in  the  decision  of  the  question  of  a  testator's  capacity  to  make  a 
will.  •  lb. 

5.  A  will  may  be  avoided  also  for  fraud,  importunity,  and  undue  influ- 

ence.    /  b. 

6.  Importunity  and  undue  influence  may  be  fraudulently  exerted,  but 

they  are  not  inseparably  connected  with  fraud;  nor  is  it  every  de- 
gree of  importunity  that  is  sufficient  to*  invalidate  a  will  or  testa- 
ment. Honest  and  moderate  intercession,  or  persuasion,  or  flattery 
unaccompanied  by  fraud  or  deceit,  and  where  the  testator  has  not 
been  threatened  or  put  in  fear  by  the  flatterer,  or  persuader,  or  his 
power,  or  dominion  over  hira,  will  not  have  that  effect;  but  there 
may  be  great  and  overruling  importunity  and  undue  influence  with- 
out fraud,  which,  when  established,  may  and  ought  to  have  the 
effect  (under  circumstances)  to  avoid  a  will.    lb, 

7.  That  degree  of  importunity  or  undue  influence  which  deprives  a  tes- 

tator of  his  free  agency,  which  is  such  as  he  is  too  weak  to  resist, 
and  will  render  the  instrument  not  his  free  and  unconstrained  act, 
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is  sufficient  to  invalidate  a  will:  and  this,  not  only  in  relation  to  the 
person  alone  by  whom  it  is  so  procured,  but  as  to  all  others  who  are 
so  intended  to  be  benefited  by  his  undue  influence.    lb, 

8.  Declarations  adverse  to  a  will,  and  bearing  upon  or  tending  to  prove 

certain  issues  framed  by  the  Orphans^  Court  upon  a  caveat  to  a  will, 
made  by  the  executor  of  the  will,  who  was  also  defendant  on  the 
record,  and  a  contingent  devisee  representing  every  interest  under 
the  will,  are  competent  evidence  to  go  the  jury.    /&. 

9.  Upon  an  inquiry  whether  a  will  was  obtained  by  fraud  or  undue 

influence,  the  condition,  character,  and  conduct  of  the  persons 
drawn  around  the  testator,  are  of  importance  to  be  inquired  into  in 
reference  to  his  family  and  relations,  the  extent  and  nature  of  his 
estate,  the  character  of  the  dispositions  of  the  vrill,  and  the  persons 
to  whom  the  property  is  given.    lb. 

10.  If  any  part  or  clause  of  a  will  was  flrst  suggested  to  a  testator  by 

any  other  person,  and  adopted  by  such  testator,  such  adoption  ougbt 
not  to  be  the  result  of  his  incapacity  or  weakness  of  mind,  nor  of 
fraud,  circumvention  or  undue  influence,  and  whether  it  is  so,  is 
for  the  jury  from  all  the  facts  and  circumstances  to  decide.     lb, 

11.  To  invalidate  a  will  on  the  ground  of  fraud,  or  undue  influence,  it  is 

necessary  that  it  should  have  been  induced  by  fraud,  circumven- 
tion, deception,  imposition,  or  undue  influence,  operating  upon  and 
controlling  the  testator  at  the  time  it  was  executed,  of  which,  and 
in  what  degree  he  was  so  influenced  and  controlled,  is  for  the 
jury  to  decide;  and  it  is  not  necessary,  that  such  fraud  or  undue 
influence  should  have  been  immediately  and  directly  exerted,  at 
the  particular  time  at  which  the  will  was  made,  nor  is  it  material  by 
whom  practised.    lb. 

12.  In  the  trial  of  issues  framed  by  the  Orphans^  Court  upon  a  caveat  to 

a  will,  the  evidence  is  not  necessarily  conflned  to  the  facts  ex- 
pressly put  in  issue,  but  any  fact  which  tends  to  prove  the  fact  in 
issue,  may  be  given  to  the  jury.  So  where  the  nature  of  the  case 
makes  an  inquiry  into  the  true  paternity  of  children,  described  in 
the  will  as  the  children  of  the  testator,  necessary,  as  where  the  fraud 
is  alleged  to  consist  in  inducing  the  testator  to  believe  that  such  chil- 
dren were  his  own,  when  they  were  not,  atfd  so  directing  his  bounty 
to  them,  that  fact,  as  a  part  of  the  machinery  of  the  fraud  may 
be  examined  into;  and  upon  the  same  principle  the  capacity  of 
devisees  named  in  a  will  to  take  the  property  devised,  and  the  char- 
acter and  consequences  of  devises  over  in  case  of  the  incapacity 
of  the  devisees  flrst  named  to  take,  as  where  they  are  slaves,  may 
become  material  for  the  consideration  of  the  jury.  lb. 
18.  A  devise  in  1796,  that  '^my  son  F.  shall  have  all  the  land  I  have  any 
right,  title,  or  claim  to,  either  by  law  or  equity,  except  the  house 
and  lot,  and  two  acres  adjoining,  ^^  which  the  testator,  by  a  pre- 
vious clause  in  his  will,  had  devised  in  fee  to  his  six  daughters — 
only  passes  a  life-estate  to  F.  Dougherty  vs.  Monett^  386. 
See  Fraud,  1. 
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